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PREFACE. 


About  four  years  ago  it  was  proposed  to  the  author  that 
he  shoald  collect  in  one  book  the  various  branches  of  law 
relating  to  works  of  literature  and  art,  with  a  view  of 
supplying  not  only  the  legal  profession  with  such  a  work, 
but  also  those  engaged  in  literary  and  artistic  pursuits, 
whether  as  authors^  editors,  or  publishers,  with  a  complete 
statement  of  the  law  bearing  on  the  subjects  of  their 
important  labours.  The  work  then  begun  has  from  time 
to  time  occupied  the  author^s  attention  ever  since,  and 
the  present  volume  is  the  result  of  labours  which  other 
business  has  frequently  and  for  long  periods  interrupted. 

It  was  originally  not  the  intention  of  the  author  to  deal 
with  the  subject  of  Copyright  in  Designs;  but,  in  order 
that  the  book  might  contain  a  complete  treatise  on  the 
law  of  copyright,  a  supplementary  chapter  has  been  added 
(pp.  602 — 628),  in  which  this  department  of  law  is  fully 
treated. 

Special  attention  has  been  paid  to  the  collection,  in  the 
appendix,  of  a  number  of  precedents  in  pleading,  the 
utility  of  which  can  hardly  fail  to  be  appreciated,  more 
particularly  by  junior  members  of  the  profession ;  and  the 
index  has  been  compiled  with  a  view  of  furnishing,  to  a 
considerable  extent,  an  analysis  of  the  entire  work. 

3,  Essex  Court,  Temple, 
July  18,  1871. 


Digitized  byLnOOQlC 


Digitized  byLnOOQlC 


TO 


SIR  ROUNDELL  PALMER,  Q.C.,  M.P., 


IN  SINCERE  ADMIBATION 


Dl2SnNQUiSHED  ATTAINMENTS   COMBINED  WITH   LOFTY   OHAAACTEB, 


THIS   WORK 


(WITH   PERMISSION) 


DBDICATBD    BY 


THE    AUTHOR. 


Digitized  byLnOOQlC 


Digitized  byLnOOQlC 


CONTENTS. 


Table  of  Cases 


IX. — ^xxv. 


Addenda  et  Corrigenda 


xxvu. — ^xxxu. 


Part  I.— Law  of  Coptriqht  1—249,  602—628 

Chapter       I.  Literary  Property          1,  2 

„           n.  In  what  Works  Copyright  exists          ..  3 — 22 

„         III.  Who  may  possess  Copyright 22 — 36 

„          rV.  Crown  and  College  Copyright  in  Books  36 — 48 

„           V.  Property  in  Unpublished  Works         ...  48—61 

„          VI.  Copyright  after  Publication     61—76 

„        VII.  Copyright  in  Books       75—97 

„       VIII.            „            Periodical  Publications ...  97-106 

„         IX.  Kngravings  or  Prints 106 — 114 

„           X.  Dramatic  and  Musical  Compositions  ...  114 — 118 

„         XI.  Paintings,  Drawings,  and  Photographs  119 — 123 

„        XII.  Sculpture,  Models,  and  Busts 124—126 

„      Xm.  Colonial  Copyright        126—180 

„       XIV.  International  Copyright           130 — 148 

„        XV.  Transfer  of  Copyright 148—168 

„      XVL  Piracy      168—216 

„     XVII.  Remedies  for  Infringement  of  Copyright  216 — 241 

„  XVIII.  American  Law  of  Copyright 242 — 249 

Supplementary  Chapter  :  Copyright  in  Designs        ...  602 — 628 


^AKT  II. — Law  relating  to  Newspapers 


260—267 


Part  III.— Contracts    between    Authors,    Publishers, 
Printers,  &c 


268—296 


Digitized  by 


Google 


CONTENTS, 


\/^k\ 


ART  IV.— Law  of  Libel 2^6—601 

Chapter       I.  Introductory       296,  297 

„           n.  Blasphemous  Libels       297 — 311 

„         III.  Obscene  Libels 311— -Sl^ 

IV.  SeditioiK  Libels             S19-344 

„           V.  Other  Libels  not  of  aprivate  Character  344—382 

,y         VI.  Libels  on  Individuals 382—426 

„        VII.  Privileged  PubUcatiwis 427-433 

„      VUI.  Comments  on  Matters  of  Public  Interest  433 — 457 

y,         IX,  Newspaper  Reports       469 — 492 

„           X.  Publication  of  Parliamentary  Papers...  492—499 

„          XL  Criminal  Prosecutions  for  libel         ...  499 — 537 

„        XIL  Civil  Remedy  of  the  libelled 538— 57& 

„      XIII.  Proceeding  at  and  after  Trial  of  Action  675 — 601 


Appendix — 

Statutes ...  629—708 

Directions  issued  by  Board  of  Trade  for  Registration 

of  Copyright  of  Designs      709—718 

Forms  of  Agreement  between  Authors,  Publishers,  &c.  719 — ^722 

Forms  of  Pleadings  (Copyright)        723—731 

Forms  of  Pleadings  in  Proceedings  for  libel  (Criminal)  732 — 742 

Forms  of  Pleadings  in  Proceedings  for  libel  (Civil)  .  743 — 745 


Irdex 


747—780 


Digitized  by 


Google 


TABLE  OF  CASES. 


Abbott,  Bunlett  v.  347,  861,  368 

Abernethy  v,  Hutchinson,  19,  217 

Abingdon  (Lord),  Rex  v.  487,  488,  625 

Adam,  Wood  v.  644 

Adama  v.  Kelly,  421 

Adame,  Whiteley  v.  428,  429 

Adlvd  «.  Booth,  290,  298 

Affleck,  Child  v,  480 

Aikin,  WUkins  v,  109,  171,  231 

Aikman,  Bladde  v.  281 

AinsUe,  Tidman  v.  566 

Albert  (Prince)  o.  Strange,  2,  88,  49, 

60,  67,  68.  181,  216 
Alewin,  Tutty  r.  407,  412 
Alexander,  Angle  v.  549,  660 
Alexander  v.  McKenzie,  88,  170,  172, 

174 
Alexander  v.  North-Eastem  Bail  way 

Company,  398,  541,  664,  671,  688 
Alfred  v.  Farlow,  400,  413 
Algar,  Hnnt  if.  426,  449 
Allday,  Luml^  v.  404,  408 
AUen,  Bankee  v.  406 
Allen,  Bamett  v.  418,  678 
Allen,  Behrenfl  9.  472,  660,  689 
Allen,  Bowden  o.  674 
Allen,  BichardsoD  v.  413 
Allen,  Southam  v.  409 
Almon,  Bankes  v.  406 
Almon,  Bex  v.  329,  363,  617,  525 
Amerton,  Spencer  v.  430 
Anderson  v.  Dunn^  348,  365 
Anderson  r.  Hamilton,  677 
Andrews  p.  Chapman,  458,  473,  476 
Angle  V.  Alexander,  549,  650 
Anglo-Egyptian  Cotton  Company,  Law- 

Applagate,  Lane  v.  557,  668 

Appleton,  Heine  v.  236,  246 

Archbold,  Sweet  v.  221 

Arohbold  v.  Sweet,  281 

Archer,  Bex  v.  534^  536 

Arkingsal  v,  Dinny,  643 

Armstrong  v.  Lewis,  595 

Armstrong,  re,  614 

Ame  V.  Johnson,  410 

Arthur,  Hotten  r.  84,  171 

Arthur,  Prideaux  v.  505 

Ashbee,  Morris  r.  176,  177, 178 

Ashby  r.  White,  216 

Ashford,  Graves  r.  107,  112,  205,  725, 

780 
Ashley  r.  Harrison,  584 


Askew,  Bfix  v.  632 

Astley  9.  Yonnge,  427.  429 

Aston  V.  Blagrave,  408,  412 

Atcherley  v.  Vernon,  149 

Atkins'  case,  41 

Attorney-General  r.  Bradbury,  262 

Attorney-General  v.  Strange,  60 

AtwiU  V.  Ferrett,  78, 79,  246 

Atwood*8  case,  299 

Austen  v.  Culpepper,  297,  884,  888^  414 

Austen,  Young  «.  666 

Avanzo  v.  Mudie,  189 

AxteU,  Zenobio  V.  616,  647 

Ayre  v.  Craven,  408 


Babonnean  v.  Farrell,  408,  418 

Bach  V.  Longman,  76, 116 

Badger,  Beg.  v.  612 

Bagg,  King  p.  386 

Bailey,  Braoegirdle  p.  694 

Bailey,  Newman  v.  559 

Baaey  p.  Taylor,  84,  236,  287 

Baker  p.  Lane,  672 

Baker  p.  Pierce.  899 

Baldwin  p.  Elphinston,  643 

Baldwin,  Jeffreys  p.  79 

Baldwin,  re,  150 

Baldwin,  Beg.  p.  505,  607,  608 

Ball,  Gambart  p.  205,  206 

Bancroft  p.  Mitchell,  228,  229 

Bankes  p.  Allen,  405 

Banks,  Gould  p.  280 

Barclay,  Barry  p.  674 

Barfleld  p.  Nicholson,  84,  98,  282 

Barker,  Floyd  p.  427 

Barlow,  Hedley  p.  435,  445,  691 

Barnard,  Thompson  p.  401 

Barnard,  Wyatt  r.  79,  98,  109,  180 

Bamett  p.  Allen,  413,  678 

Barratt  p.  Collins,  688 

Barret,  Beaumont  p.  351 

Barrett  p.  Long,  516,  664,  680 

Barry  p.  Barclay,  574 

Barry,  Phillimore  p.  269 

Bartlett  p.  Crittenden,  49,  56,  58,  59, 

243,244^246 
Bartley,  Malonv  p.  428 
Basket  p.  Cunnmgham,  41,  42 
Basket  p.  University  of  Cambridge,  41 
Bastow,  ex  part^^  93 
Bate,  Saunders  p.  578 
Bathurst  p.  Coxe,  870 


Digitized  by 


Google 


TABLE   OF   CASKS. 


Bathnrst  r.  Kearaley,  48 

Bayley,  King  v.  429 

Baylias  v.  LawreDoe,  890,  680,  695 

Beach,  ftex  v.  522 

Beal,  ex  parte,  121,  202,  209,  210,  219 

BeatsoD  v.  Skene,  488,  582 

Beanclerk,  expctrie^  506 

Beaumont  v.  Barret,  851 

Beaumont,  Williams  v.  889,  588 

Becket,  Donaldson  v.  87,  68, 110,  254 

Beckford  v.  Hood,  90 

Beere  (or  Beare),  Bex  v.  882,  518,  522 

Begg  V,  Forbes,  540 

Bebrens  r.  Allen,  472,  660,  589 

Belcher,  Morrison  r.  440,  449 

Bell  V,  Byrne,  546 

Bell,  Clarke  p.  222 

Bell,  Edwards  tn  898,  564 

Bell,  Keigbley  v.  428 

Bell  V.  Stone,  414 

Bell  V.  Walker,  189 

Bell  V.  Whitehead,  238 

Benbow,  Murray  r.  8 

Bendish  r.  Lindsay,  400,  418 

Benfield,  Bex  v.  532 

Bennett  v.  Deacon,  480 

Benning  v.  Dove,  279 

Benning,  Sweet  r.  106,  194,  258,  723, 
731 

Benning,  Stevens  r.  160,  161,  270,  272, 
275,  278 

Bensley  v,  Bignold,  289,  295 

Bentinck,  Home  v.  428 

Bentinck,  Oliver  v.  428 

Bentley  r.  Foster,  28,  24 

BenUey,  Beade  v.  161,  270,  271,  272,  278 

Bentley,  Wadsworth  v.  894 

Beresford,  Da  Boat  r.  6,  11,  888,  528, 
578 

Berkeley,  Fraser  r.  456 
Berryman  v.  Wise,  528,  586 

Bessell,  Beg.  v.  608,  604 

Betts,  Upsheer  r.  393 

Bewicke,  Jones  v.  561 

Bickerton,  Bex  v.  504 

Bigg,  Dunman  v,  430,  439 

Bigg,  Seaman  v,  407,  412 

Biggs  V.  Great  Eastern  Hallway  Com* 

pany.  892,  664 
Bignold,  Bensley  v.  289,  295 
Bilby,  Hankisson  r.  401 
BUI  V.  Neal,  402 
Binns  v.  Woodruff,  79 
Birchley's  case,  404,  405 
Bird,  TumbuU  r.  487,  594 
Bishop  V.  Latimer,  406,  481 
Bishop,  Bex  v.  505 
Bhiby,'Tarpley  v.  680,  685,  694 
Black,  Ollendorf  v.  25 
Black,  Stewart  r.  202,  228 
Black,  Thombleson  v.  280 
Blackburn,  Fray  v.  427 
Blackie  v.  Aikman,  281 
BUckwell  V.  Harper,  110,  118 
Blackwell,  Bobson  v.  540 
Blackwood  v.  Brewster,  274 
Blackwood,  Helsham  v.  892,  562 
filagg  p.  Stnrt,  406,  482,  579 


Blagrave,  Aston  v.  408,  412 

Blair,  Manners  p.  87,  88,  89,  41 

Blake  p.  Nicholson,  290 

Blake  p.  Stevens,  479 

Blanshard,  Brooks  p.  480 

Bleadon  p.  Hancock,  290 

Bliss,  Itex  p.  882 

Bloodworth  p.  Gray,  401,  412 

Blunt  p.  Patten,  174,  245 

Bogue,  Bohn  p.  160, 184,  186,  284 

Bogue  p.  Houlston,  86,  196,  207 

Bogue,  Murray  p.  92,  172, 181,  289,  241 

Bohn  p.  Bogue,  160,  184, 186,  284 

Bohn,  Davidson  p.  161,  152,  164 

Boite,  Craft  p.  638 

Bolton  p.  Dean,  888 

Bond,  Cory  p.  687 

Bonner  p.  Field,  111 

Boodle,  Fountain  p.  430,  594 

Boosey,  D'Almaine  p.  23,  118,  208 

Boosey  p.  Davidson,  24,  220,  221,  723, 
781 

Boosey,  Jeffreys  v.  28,  26-32,   66,  65, 
130,  132,  150,  151,  168,  164,  244,  724 

Boosey  p.  Tolkien,  219 

Boosey  p.  Purday.  24,  220,  221,  724 

Boosey  p.  Wood,  568 

Boosey,  Wood  p.  78,  86,  89,  118,  184, 
157,203 

Booth,  AdUrd  p.  290,  293 

Boston,  James  p.  430 

Boston  p.  Tatam,  413 

Boucioault  p.  Delafield,  36,  66,  132 

Bourke,  England  v.  688 

Bowden  p.  Allen,  674 
Bowles,  Caman  p.  188,  239 
Bowman,  Goodbume  p.  393,  668 
Boydell  p.  Drummond,  269,  270 
Boydell  p.  Jones,  385,  406,  417,  561 
Braoegu-dle  p.  Bailey,  594 
Bradbury,  Attomey-General  p.  262 
Bradley,  Bex  p.  634 
Braham,  Planch<^  p.  215 
Bramwell  p.  Haloorob,  173 
Bramwell,  Maitland  p.  430,  438 
Brand  v.  Roberts,  413 
Brandreth  p.  Lance,  13 
Brandwood,  Irwin  p.  408,  418 
Brass  Crosbys'  case,  350 
Brayne  p.  Cooper,  399 
Bream,  Dav  v,  526,  586 
Brereton,  Bex  p.  544 
Bremridge  p.  Latimer,  555, 666 
Brewster,  Blackwood  v.  274 
Brewster,  Constable  p.  282 
Brewster,  Bex  p.  342 
Briant,  Bussell  p.  213 
Brice,  Bex  v.  603 
Bridson  p.  Benecke,  236 
Brigg's  case,  400 
Briscoe,  Head  p.  541 
Briscoe  p.  HoUis,  402 
British  Museum  p.  Payne,  96 
Brittlebank,  Tomlinson  p.  399,  401, 413 
Britton  p.  Cole,  850 
Brogden,  Walker  v.  406 
Bromage  p.  Prosser,  889,  459 
Brook  p.  Evans,  877 


Digitized  by 


Google 


TABLE    OF  CASES. 


XI 


Brook,  James  v.  408 
Brook  V.  Wentworth,  281 
Brook,  Wbartoa  v.  406 
Brooke  r.  Chitty,  283 
Brooke  p.  MUlikan,  219 
Brooke^  Bex  tr.  609 
Brooks  9.  Blanahard,  430 
Brooks  V.  Cock,  111 
Brooks,  De  Witt  9.  78 
Broome  r.  Goeden,  578,  699 
Broomhead,  Henderson  9.  427,  428 
Brown,  exparte^  863 
Brown  «.  Cooke,  98,  105 
Brown  9.  Croome,  433, 594 
Brown  9.  Kennedy,  406 
Brown,  Lowndes  9.  608,  609 
Brown,  Hay  v.  694 
Brown,  Beg.  9.  342,  387 
Brown,  Bex  «.  661 
Brown,  Boberts  v.  474 
Brown  9.  Smith,  409,  413 
Brown,  Wood  «.  544 

Brown,  Spiers  9.  179, 180,  239 

Browne  9.  Murray,  685 
Brownlow,  Egerton  9.  4 

Browning,  Forster  9.  386 

Brunswick  (Duke  oQ  9.  Banner,  640, 
669,  678,  686 

Brunswick  (Duke  of)  9.  Pepper,  671 

Bmnton,  Ck>ffeen  v.  76 

Bryant  v.  Laxton,  407 

Bryant,  O'Brien  9.  304,  663 

Buckingham  9.  Murray,  645 

Bndd,  Bex  9.  622 

Bnlhesd,  Stnckley  9.  403 

Buller,  Day  v.  405 

Bunts,  Bex  9.  633 

BuideU  9.  Abbott,  847,  361,  363 

Burdett  9.  Golman,  349 

Burdett,  Bex  9.  806,  BSl,  336,  614,  616, 
616,  623 

Burke,  Bex  9.  524     • 

Bum,  Bex  9.  607 

Burnett  9.  Chetwood,  6, 181 

Bush,  Hairison  9. 429, 431, 438,  598, 600 

Butt  9.  Conant,  611,  612, 614 

Bntterworth  9.  BoUnson,  44, 196 

Butterworth,  Seymour  9. 444,  446 

Button  9.  Haward.  386,  399 

Button,  putt  9.  236 

Buxton  9.  James,  236,  288 

Byrne,  Bell  9.  646 

Byron  (Lord)  9.  Johnston,  199 


CadeU  9.  Stewart,  14 

Ouly,  Stereos  9. 149,  237,  244 

Cssar  9.  Curseoy,  404 

Calvin's  case,  23 

Cambridge,  University  of,  9.  Basket,  41 

Camden,  Boberts  9.  885,  400,  413, 666 

CampbeU  v.  Scott,  182, 188 

Campbell  9.  Spottiswoode,  392, 485, 437, 

488,489,440 
Cspel  9.  Jones,  560 


Capel  9.  Powell,  641 
Carey  9.  Collier,  244 
CarlUe,  Bex  v.  802,  303,  310,  469,  460, 

617 
Carnan  9.  Bowles,  188,  239 
Caman,  ^e  9.  37,  39,  41 
Carnan,  Stationers'  Company  9.  39 
Carpenter,  Parrat  9.  412 
Cari>enter  9.  Tarrant,  899,  418 
Carr  9.  Dackett,  396,  666 
Carr  9.  Hood,  460 
Caislake  9.  Mapledomm,  401,  412 
Carson,  Eielley  9.  362,  353 
Carter  9.  Jones,  675 
Cartwright  9.  Wright,  646 
Caruei,  Beed  9.  79 
Cary  9.  Faden,  81 

Cary9.Keawley,  172,  181, 184, 186, 187 
Case,  Hancock  9.  429 
Case,  Talbot  9. 400 
Cassell  9.  Stiff,  92,  138,  147 
Cater,  Sweet  9. 160, 166, 185,  234 
CatesDy,  Holmes  v.  669 
Catherall,  Harle  9.  433,  437 
Cator,  Bex  v,  439,  637 
Caulfield  9.  Whitworth,  682 
Cawdry  9.  Highley,  404 
Ceeley  v.  Hosldns,  400 
Chad  wick  r.  Herepath,  666 
Challands,  Storey  9.  430 
ChallercomVs  case,  323 
Chalmeis  9.  Payne,  391,  480 
Chalmers  9.  Shackell,  396,  687 
Chambers,  Tempest  9.  401 
Chantler  9.  Linasay,  669 
Chapman,  Andrews  9.  458;  473, 476 

Chapman,  Green  9.  460 

Chapman,  Greville  9.  417 

Chapman  9.  Lampshire,  409 

Chapman,  Lewis  9.  286 

Chappell  9.  Davidson,  91, 196, 198,  295, 
724 

Chappell  9.  Pnrday,  24, 169,  234 

Chapman,  Batter  9.  696 

Charlton  9.  Watton,  492 

Charlton's  (Lechmere)  case,  365,  379 

Chamel's  case,  401 

Chart,  Wood  9. 141,  142 

Cheese  9.  Scales,  416 

Cheltenham  and  Swansea  Bailway  Car- 
riage and  Wagon  Company,  re,  373 

Chetwood,  Bnmett  9.  5, 181 

Child  V.  Affleck,  430 

Chitty,  Brooke  9.  283 

Chivis,  Clement  9.  884,  412,  416 

Christie  9.  Powell,  401 

Christie,  Beg.  9.  602 

Chubb  9.  Flanagan,  686 

Chubb,  Long  9.  685 

Churchill  9.  Hunt,  412,  416 

Churton,  Thomas  9.  427 

Claridge,  M'DougaU  9.  480 

Clark,  Spottiswoode  9. 196,  233 

Clarke  9.  Bell,  222 

Clarke  9.  Freeman,  5 

Clarke,  Moore  9.  206 

Clarke  9.  Price,  277,  282 

Clarke  9.  Taylor,  392, 398, 662 


Digitized  by  > 


Google         — 


xu 


TABLE  or  CASES. 


Gkurkioii  v.  Lawion,  892,  898, 663 
G]*7  V.  Roberts,  40&  670 
Gby  V.  Tato8r289,  294 
Clayton  v.  Stone,  248,  246 
Cleaver  r.  Senande,  480 
Clement  v.  Chivis,  884,  412,  416 
Clement,  Fisher  v.  886,  890,  644,  696 
Clement  9.  Lewis,  406,  481,  601 
Clement,  Manning  r.  684,  687 
Clement  v.  Maddick,  182, 197 
Clement  0*Brien  v.  890,  414,  666,  660, 

667 
Clement,  The  King  v.  46,  872,  879 
Clement.  Trisfuri  v.  628,  684 
Clementi  v.  Go  aiding,  76 
dementi  v.  Walker,  28,  66,  66,  162, 

724 
Clements,  Wright  v.  644 
ClendoD,  Bex  v.  299 
Clerk,  Bex  r.  327 
Clissold  V.  Glissold,  640 
ClosB,  Beg.  v.  208 
Coatee,  Sheriff  v.  288 
Cobbett,  Bex  v.  820,  881,  884 
Cock,  Brooks  o.  Ill 
Cookaine's  (Lady)  case,  401 
Cockayne  p.  Hodgkisson,  891,  480 
Cocks  V.  Porday,  28,  66,  724 
Cookshaw,  Bex  r.  603 
Coffeen  r.  Bronton,  76 
Cohen  and  Jacob,  Bex  v.  630 
Oolbnm  v.  Dunoombe,  284 
Colburn,  Planch^  v,  26a  278 
Colbum  V.  Patmore,  687 
Cole,  Britten  v.  860 
Coleman  9.  Good  win,  401 
Coleman  v,  Wathen,  67,  114,  169, 170, 

188 
Coleman  9.  West  Hartlepool  Harbour 

and  Bailway  Company,  876 
Collier,  Carey  v,  244 
Collins,  Barratt  v.  638 
Collms,  Pinkney  v.  640 
Collins,  Bex  v.  887 
Collins,  TonsoD  v,  62 
CoUins  V.  Yates,  674 
Colla,  Pemberton  v,  406 
Colman,  Bordett  9.  849 
Colman  9.  Godwin,  418 
Colman,  Morris  v.  277,  282 
Colnaghi  v.  Ward,  112,  278 
Commonwealth  v.  Updegraph,  304 
Conant,  Bntt  9.  611,  612,  614 
Conqnest,*  Marsh  9.  166,  216 
Conquest,  Beade  9. 170,  727 
Conquest^  Shepherd  9.  84.  164, 727 
Constable  9.  Brewster,  282 
Constable  v,  Bobison's  Trustees,  277 
Cook  9.  Cox.  644 
Cook  9.  Field,  687,  688 
Cook  9.  Leonard,  228 
Cook  9.  Ward,  417,  578,  683,  586 
Cooke,  Brown  p.  98, 105 
Cooke  9.  Hughes,  591 
Cooke,  Wakley  v.  589 
Cooke  9.  WUdes,  429,  433,  579 
Cooker,  Smith  9.  654 
Cooper,  Brayne  v,  399 


Cooper,  Cox  v.  647,  661,  670 
Cooper,  Gahagan  v.  124 
Cooper  9.  Lawson,  461,  478,  476,  666 
Cooper,  Beg.  9.  416,  421,  422,  426^  618, 

620 
Cooper,  Tigfae  9.  891,  896,  664 
Cooper  9.  Wakley,  676,  688 
Copeland,  Cumberland  9. 162, 166,  727 
Copeland,  Moreton  9.  166,  211,  227 
Corbet  9.  Hill,  664 
Cornish  9.  Upton,  176 
Cornwall  9.  Biohardson,  694 
Correspondent  Newspaper  Company  9. 

Saunders,  88, 100, 102 
Corsar  9.  Beed,  696 
Cory  9.  Bond,  687 
Cotes  9.  Michlll,  849 
Cotton  9.  James,  676 

Parmiter  9.  404^  412,  434, 


Cowan  9.  Maboum,  9,  802,  806 

Cowie,  Newton  9. 109,  111,  118 

Cowles  9.  Potts,  428 

Cox,  Cook  9.  644 

Cox  9.  Cooper.  647,  661,  670 

Cox  9.  Cox,  60,  281 

Cox  9.  Feeney,  440,  443 

Cox  9.  Land  and  Water  Journal  Com- 
pany, 76,  90,  178, 180,  238,  289,  260 

Cox  V,  Lee,  410,  418 

Coxe,  Bathurst  9.  870 

Goxhead  9.  Biohards,  408 

Craft  9.  Boite,  638 

Craven,  Ayre  9.  408 

Craven  9.  Smith,  696 

Crawford*s  oase,  868 

Creevey,  Bex  9.  459,  487,  488 

Critohley,  Bex  9.  420 

Crittenden,  Bartiett  9.  49,  66,  68,  59, 
243,  244,  246 

Crichmore,  Theobald  9.  223 

Croft  9.  Stevens,  428 

Cromwell's  oase,  564 

Oroome,  Brown  9. 438,  594 

Oropp  9.  Tihiey,  888 

Crossley  9.  Derby  Gaslight  Company, 
237 

Crachley,  Lewknor  9.  401 

Crnnden,  Bex  9.  812 

Cuddington  9.  Wilkins,  893,  413,  671 

Culpepper,  Austen  9.  297,  384, 888,  414 

Cumberland  9.  Copeland,  152, 166^  727 

Cumberland  9.  Planch^,  163 

Cunningham,  Basket  9.  41,  42 

Cunningham  9.  Fonblanqne^  291 

Curl,  Pope  9. 12,  14,  217 

Curl,  Bex  9.  812 

Curry  9.  Walter,  460.  464, 467,  469,  474 

Curseny,  Ciesar  9.  404 

Cuthell,  Bex  v.  321,  844 

Curtis  9.  Curtis,  899 


Daines  v.  Hartley,  401,  578 
Dale,  Hime  r.  8,  76 


Digitized  by 


Google 


TABLE   OV  CASES. 


XIU 


Dalfflish  V.  Jarvie,  610 
B^Aboaine  v.  Boomv,  28, 118,  208 
Danid,  Napio*  v-  600 
Daniall,  Dunoombe  v.  482 
Dmnielfl,  MoFberaon  r.  891,  426,  685 
Darby  «.  Ouoeley,  890,  688,  691,  694 
DaT87  V.  Pemberton,  674 
Davidson  v.  Bolm,  161, 162, 164 
Davidson,  Boosey  v.  24^  220,  221,  728, 

781 
Davidson,  Gh^peU  v,  91, 196, 198,  296, 

724 
Davidson,  exparte,  98,  128 
Davidson,  Lover  v.  8^  91 
Davies,  Defries  v.  541 
Davies,  Bmereon  v.  79,  84,  178,  174, 

180,246 
Davis  V.  I«ewi8,  409 
Davison  v.  Dancan,  468,  488,  489,  491 
Davison,  Bex  r.  870 
Day  V.  Bream,  525,  586 
Day  V.  Bailer,  405 
Day  V.  BobioBon,  696 
Day  V.  Slmpeon,  117 
Daw  «.  Eley,  878 
Dawkina  o.  Paaleit,  428 
Deaoon,  Bennett  v.  480 
Dean,  Bolton  v.  888 
De  Beranger,  Bex  v.  382 
De  Berenger  v.  Wheble^  119 
De  Crasplniy  v.  Wellesley,  426 
Defries  r.  Davies,  541 
Delafleld,  BoncicanU  v.  86,  56, 182 
D*£on,  Bex  v.  881 
De  la  Branchardi^re  v.  Elvery,  612 
Delany  0.  Jones,  386,  899, 481 
DeUmdre  v.  Shaw,  25 
Denny,  Arkingeal  v.  548 
Denny,  Sontbee  p.  404,  412 
De  Puma  v,  Polbill,  152 
Derby,  Pnlte  0. 275,  276 
Derby  Ghalight  Company,  Croeeley  v, 

Derbr,  Story's  Exeonton  9.  289 

De  Witt  r.  Brooks,  78 

Dibden  v.  Swan,  450 

DioM  r.  LawBon,  891,  480 

Diokens  v.  Lee,  198, 234 

Dickson,  Earl  of  WOton  v,  428,  429 

Diirby  v.  Thompson,  417 

Mv.Harphy.864,855 

DiUy  9.  Dolg,  284 

Dinorben  (Lady),  Hoghes  e.  580 

Dixon,  Harris  v.  400 

Dixon  p»  Parsons,  430 

Dixon,  Soarll  9. 429 

Dobniet,  Weston  9.  427 

Dobson  V.  Tbomistone,  409 

Dodgoon,  Johnson  9.  269 

Dodsley  9.  Kinnersley,  186, 193 

DoherW,  Beg.  9.  607 

Doig^  Dilly  9. 284 

Donaldson  9.  Becket,  87,  68, 100,  254 

Dove,  Benning  9.  279 

Dowdney,  Fowler  9.  899,  418 

Downfe  and  ArrindeU,  re,  869 

Downs,  Simpson  9.  483 

Dowsing,  Woodard  9.  415 


Doyle  9.  Falconer,  868 

Doyle  9.  O'Doherty,  428 

Doyley  9.  Roberts,  408 

Drake  9.  Drake,  406 

Draper,  Bex  9.  604 

Driver,  Bogers  9.  604 

Drummond,  Boydell  9.  269,  270 

Do  Bost  9.  Bereeford,  6,  11,  388,  628, 

678 
Duckett,  Garr  9.  896,  666 
Dudley  9.  Mayhew,  248 
Dnffv,  Beg.  9.  528,  687 
Dagdale's  case,  813 
Danoan,    Davison   9.    468,    488,    489, 

491 
Dancan  9.  Thwaites,  467,  662 
Dancombe,  Oolbom  9.  284 
Dnnoombe  9.  Daniel!,  482 
Dancombe,  Jeffries  9.  888 
Dnnoombe,  Lowndes  9.  282 
Danker,  Ley  croft  9.  410 
Dunkin,  Earl  of  Granard  9.  14 
Dnnman  9.  Bigg,  480,  439 
Dunn,  Anderson  9.  848,  365 
Dntton,  Slowman  9.  899 


E. 

Eastwood  9.  Holmes,  438,  446,  687 

Eaton  9.  Jones,  664 

Eaton,  Bex  9.  801 

Edgar,  Bex  9.  886 

Edmonds,  Rowcliflfe  9.  899 

Edmondson  9.  Stevenson,  480,  439 

Edmunds  9.  Greenwood,  573 

EdsaU  V.  Bossell,  407 

Edwards  9.  Bell,  898,  664 

I^^erton  9.  Brownlow,  4 

Eley,  Daw  9.  373 

EUis,  Pierce  9.  426,  490 

GUiston,  Murray  9.  68,  114, 169 

Blphinston,  Baldwin  9.  641 

Elston,  WUby  9.  413 

Elvery,  De  la  Branchardi^re  9.  612 

Emerson  9.  Davies,  79, 84, 173, 174,  180, 

245 
Emond's  case,  868 
England  9.  Bonrke,  588 
Evans,  Brook  9.  377 
Evans  9.  Harlow,  411 
Evans  9.  Harries,  584 
Evans,  Johnson  9.  430 
Evans,  Marchant  9.  294 
Evans,  fiatherford  9.  544,  646,  686 
Evans.  Tnson  9.  679 
Eve,  Bex  9.  608 
Eyre  9.  Caman,  37,  89,  41 
Eyre  9.  Higbee,  12 
Eyre  9.  Walker,  62 


Faden,  Gary  9.  81 
Faden  9.  Stookdale,  285 


Digitized  by 


Google 


XIV 


TABLE   OF  CASES. 


Fairman  v,  Ives,  429 

Falconer,  Doyle  v.  858 

Farley's  (Mrs.)  case,  877 

Farlow,  Alfred  v,  400,  418 

Farrell,  BaboDQeao  v,  408,  418 

Faulkner,  Motte  v.  62 

Faulkner,  Bex  v,  861,  866 

Feeney,  Cox  r.  440,  448 

Felkin  v.  Herbert^  872 

Fenton  o.  Hampton,  858 

Fergusson,  Earl  of  EinnonI  v.  889,  528 

Femandes,  exparte^  879 

Ferrett,  Atwilf  v.  78,  79,  245 

Field,  Bonnei*v.  Ill 

Field,  Cook  v.  587,  588 

Fielder,  Rex  v,  582 

Filgate,  Turner  v.  849 

Finnerty  v.  Tipper,  594 

Firman,  Reg.  v.  606,  607 

Fisher  v,  Clement,  885,  390 

Fisher,  Clement  v.  544,  595 

Fisher,  Earl  of  Lincoln  v,  307 

Fisher,  Rex  r.  465 

Fisher,  Seeley  v.  196,  241 

Flannagan,  Cbnbb  v.  586 

Fleet,  Rax  «.  467 

Fleming  v.  Newton,  461 

FlintP.  Pike,  477,  565 

Flowers'  case,  406 

Floyd  p.  Barker,  427 

Folsom  V.  Marsh,  18, 168, 185, 190,  192, 

217.  248 
Fonblanqne,  Cnnningham  v.  291 
Foot,  McCabe  r.  413 
Forbes,  Begg  v,  540 
Forbesv.  King,  551 
Ford  V.  Primrose,  399 
Fores  v.  Jobnes,  11,  294 
Forrester  v.  Waller,  54,  217 
Forsdike  v.  Btone,  597,  600 
Forster  v.  Browning,  385 
Forster  v.  Lawson,  588,  570 
Foss,  ex  parte,  255,  256,  285 
Foss,  Goldstein  9.  551,  600 
Foster,  Bentley  v.  23,  24 
Foster,  Moor,  v.  400,  413 
Foster  v.  Pointer,  578,  597 
Foalger  v,  Newcomb,  402,  407,  408 
Fountain  v.  Boodle,  430,  594 
Fowle,  Pierpoint  v.  79,  234,  245,  249 
Fowler  r.  Dowdney,  399,  418 
Fowler,  Gilpin  v.  579 
Fowler,  Reg.  r.  532 
Francis  v.  Rose,  401 
Francis,  Strauss  «.  453,  591 
Francis,  West  r.  204 
Franoklin,  Rex  v.  338 
Fraser  r.  Berkeley,  456 
Fraser,  Watts  v.  544,  595 
Fray  v.  Blackburn,  427 
Fray  v.  Fray,  417 
Freeman,  Chirk  r.  5 
French,    Harrey   v.    401,     418,     516, 

555 
Frescoe  v.  May,  540,  583 
Fryer  v.  Kinnersley,  488,  579 
Fullarton,  Lewis  v.  286,  289 
Fullarton  «.  McPhun,  202,  241 


Oaby  V.  The  Wilts,  Ac  Canal  Company, 

223 
Gahagan  r.  Cooper,  124 
Gainford  v.  Take,  899,  418 
Gale  9.  Leckie,  278,  279,  294 
Gambart  v.  Ball,  205,  206 
Gambart  v.  Lee,  726 
Gambler,  Moyell  v.  600 
Gardner,  Reg.  v.  502 
Gardner  v.  Blade,  430,  600 
Garvan,  Roach  v.  872 
Gasson,  Hemmings  v.  544,  554,  581 
Gatheroole  0.  MiaU,  489,  443,  456,  576, 

583 
Gathercole,  Palin  r.  19 
Gathercole,  Reg.  v.  803,  882,  385,  886, 

889 
Gee  V.  Pritohard,  IS,  14, 16,  217 
Gee,  Snag  p.  400 
George  v.  Goddard,  430 
Germaine's  case,  323 
Geroch,  White  r.  58 
Gibbons  V.  Ogden,  2(2 
Gilbert,  Richardson  p.  106 
Gilham,  Rex  v.  378 
Gillett,  Mawman  v.  280,  290,  291,  298 
Oilliver  v.  Snagg,  232 
Gilpin  V.  Fowler,  579 
Gittings,  Johns  p.  898,  562,  566 
Gladding,  Stevens  p.  149,  287,  238 
Gladwin,  Whittington  r.  409 
Goddard,  George  p.  430 
Godwin,  Col  man  p.  418 
Goldney,  Maitland  p.  588 
Goldstein  p.  Foss,  551,  600 
Goldstein,  Rex  p.  515,  547 
Goodburne  p.  Bowman,  893,  568 
Qoodlake,  Pinero  p.  470 
Goodlake,  Wright  v.  222 
Goodwin,  Colman  p.  401 
Gordon,  Rex  p.  358,  381 
Gosden,  Broome  p.  578,  599 
Gosling,  Justice  p.  588 
Gosset,  Howard  p.  349,  850,  851 
Gould  p.  Banks,  280 
Gould  p.  Hulme,  432 
Gould,  Little  p.  234 
Goulding,  Clementi  p.  76 
Graham,  Strahan.  p.  163, 167,  258 
Granard  (Earl  ofj  p.  Dunkin,  14 
Grant,  Rex  p.  588 
Gratiex,  Prickett  p.  536 
Gravat,  Rogers  p.  400 
Graves  p.  Ashford,  107,  112,  205,  725, 

730 
Graves'  case,  94,  119, 120, 121, 122,  128, 

167 
Graves,  ex  parte,  228 
Graves  p.  Logan,  225 
Gray,  Blood  worth  p.  401,  412 
Gray  p.  Russell,  79,  84,  245 
Gray  p.  West,  596 
Green  p.  Chapman,  450 
Green,  Harwood  p.  408,  432 
Greenbank,  Winsmore  p.  216 
Greening,  Harding  r.  576 


Digitized  by 


Google 


TABLE   OF   GASES. 


XV 


Greenwood,  Edmunds  9. 678 

Gregory,  McGregor  v,  649,  668 

Gregory,  Beg.  v,  604,  616 

Gregory  r.  Beg.  686 

Greet EastemBailwftyOompftny,  Biggs 

9.892,664 
Grevllle  v.  Chapman,  417 
Grierson  v.  Jackson,  87, 41 
Orif^,  Hedderwlck  p.  56,  79 
GrifSn,  Bishop  of  Hereford  v.  104,  202 
Griffith,  Staoe  v.  677,  679,  682 
Griffiths  r.  Lewis,  407 
Goiana  (Judges  of  British),  M*Dermott 

9.369 
Gnnn,  Howard  v.  17, 18 
Gomey  v.  Longman,  48 
Guiohard  0.  Mori,  66 
Gntoh,  Bex  v.  626 
Gntsole  v.  Mathers,  644 
Gwilt,  Bmt.  v.  606 
Gyles  P.  Wiloox,  189.  289 


Haire  v.  Wilson,  890 

Hakewell  p.  Ingram.  698 

Halcomb,  Bramwell  9. 178 

Hall,  Howitt  p.  275 

Hall,  Bex  v.  299 

Hall,  Watkin  v.  426,  666,  665 

Halpin,  Bex  r.  684 

Hamel,  Sarazin  v.  611, 612 

Hamilton,  Anderson  v.  677 

Hammond  v.  Eingsmill,  402 

Hampton,  Fenton  v,  368 

Hancock,  Bleaden  v.  290 

Hanoock  9.  Case,  429 

Hanldsson  9.  Bilby,  401 

Hansard,  Btockdafe  9. 851, 865, 492, 496, 

498 
Harding  9.  Greening,  576 
Hare  9.  Meller,  428 
Harle  9.  Catherall,  483,  437 
Harlow,  Evans  9.  411 
Harmer,  Dnke  of  Branswick  v.  640, 669, 

678,686 
Harmer,  Morrison  9.  396,  896, 664,  601, 
Harmer,  Wilmett  9.  687 
Harper,  BlackweU  9.  110, 113 
Harper,  Monk  9.  237 
Harries,  Evans  9.  684 
Harris  9.  Dixon,  400 
Ehrris,  Keene  9.  256 
Harris  9.  Thompson,  480 
Harrison,  Ashley  9.  684 
Harrison  9.  Bosh,  429,  431,  438,  598, 

600 
Harrison  9.  Hogg,  111 
Harrison  9.  Pearce,  540,  583,  584 
Harrison,  Bex  9.  342 
Harrison,  Smith  9.  588 
Harrison  9.  Taylor,  606,  606,  607 
Harrison  r.  Thopiborough,  885, 400, 409 
Harrod,  Matthieson  9.  89,  251 
Hart,  Bex  9.  522 
Hart  and  White,  Bex  r.  536 


Hartley.  Daines  9.  401,  578 

Hartwell  9.  Vesey,  480 

Harvey  9.  French,  401,  418,  516,  555 

Harvey,  Bex  9.  824,  623 

Harwood  9.  Green,  408,  482 

Haswell  and  Bate,  Bex  9.  604,  606 

Hatton  9.  Eean,  117,  731 

Ha  ward.  Button  9.  886,  899 

Hawkins,  Metropolitan  Saloon  Omnibus 

Company  v.  389,  589,  574 
Hawkins,  Somerville  9.  428,  679,  682 
Hawkins,  Taylor  9.  429,  459,  579,  682 
Hawkins,  Todd  9.  430 
Hawkins,  Weatherston  v.  437 
Haylock  9.  Sparke,  613' 
Haynes,  Tibbott  9.  401 
Haythom  9.  Lawson,  389,  538 
Hay  ward,  Bendall  9.  600 
Hazlitt  9.  Templeman,  163,  277 
Head  9.  Briscoe,  541 
Healy,  Wakley  9.  566,  584 
Hearne  r.  Stowell,  406,  490,  570,  600 
Heath,  Murray  9.  207 
Hedderwiok  9.  Griffin,  56, 79 
Hedley  9.  Barlow,  486,  446,  591 
Heine  9.  Ap^eton,  286,  246 
Helsham  9.  Blackwood.  392,  562 
Hemming  9.  Power,  386,  399 
Hemmings  9.  Gaason,  644,  664,  681 
Henderson  9.  Broomhead,  427,  428 
Herbert,  Felkin  v.  872 
Herbert,  WallexBtein  9.  117 
Hereford  (Bishop  of)  9.  Griffin,  104, 202 
Herepath,  Chadwick  9.  666 
Herle  9.  Osgood,  412 
Heme,  Jones  9.  399 
Hetherington,  Beg.  9.  301,  310 
Hext,  Beg.  9.  605 
Hext  9.  Yeomans,  400 
Heywood  9.  Potter,  612 
Uibbins  9.  Lee,  446,  470 
Hibbs  9.  Wilkinson,  417 
Hickinbotham  9.  Leach,  559 
Hicklin,  Beg.  9.  807,  809,  312,  315,  316 
Higbee,  Eyre  9.  12 
Higbey,  Mayall  9.  229 
Highley,  Cawdry  9.  404 
Hill,  Corbet  9.  554 
Hill  9.  Levey,  291 
Hilsden  r.  Mercer,  398,  662 
Hime  9.  Dale,  8,  76 
Hine,  Warman  9.  399,  415,  689 
Hoare  9.  Silverlock,  386,  416,  418,  460, 

461,  616,  649,  551,  656,  578 
Hobart  v.  Wilkins,  640 
Hobhouse,  Beg.  9.  351 
Hodgkisson,  Cockayne  v.  891,  480 
Hodgson  9.  Scarlett,  478 
Hogg,  Harrison  9.  Ill 
Hogg  9.  Kirby,  81, 101,  197,  282 
Hogg,  Maxwell  v.  5. 100 
Hogg  9.  Maxwell,  99,  103 
Hoggins,  Holcroft  9. 295      . 
Holoombe,  Story's  Executors  r.  169,184, 

188,  190,  248 
Holcroft  9.  Hoggins,  295 
Holdsworth  9.  M'Crae,  606,  610,   624, 

729 


Digitized  by 


Google 


XVI 


TABLE  OV  CASES. 


UolUnd  r.  Btoner,  885 

Hollif,  Briflooe  v.  402 

Holmes  v.  Catesby,  659 

Holmes,  Eastwood  v.  48^  446,  687 

Holmes,  Reg.  v.  812 

Holmes,  Strode  v.  406 

Holt.  Bex  V.  528,  582 

Holt  9.  Scholeaeld,  400,  418 

Home  V.  Bentinck,  428 

Homer  v.  TauntoD,  551,  578 

Honess  r.  Btabbe,  560 

Hood,  Beckford  v,  90 

Hood,  Garr  v.  450 

Hooper,  re,  288 

Hooper,  Terry  v.  407 

Hope,  Miller  v.  427 

Hopper,  exptoie^  505 

Hopwood  V.  Thorn,  408,  481 

Home,  Onslow  v.  408,  404 

Home,  Bex  v.  884,  885,  516 

Hosldns,  Geeley  «.  400 

Hotten  V.  Arthur,  84, 171 

Hoolston,  Bogue  r.  85, 196,  207 

Houlston,  Jarrold  v.  82,  172,  289 

House,  Somers  r.  885,  899 

Houston  v.  Mills,  295 

Howard  v.  Oossett,  849.  860,  351 

Howard  v.  Gnnn,  17, 18 

How  V.  Prin,  402,  412 

Howitt  V.  Hall,  275 

Hoyt  0.  McKenzie,  49,  243 

Hackle  v,  Beynolds,  899.  418 

Hudson  and  Moivan,  Johnson  v.  676, 

577 
Hughes,  Cook  v.  591 
Hughes  V,  Dinorben  (Lady),  680 
Hughes  V.  Porral,  869 
Hughes  9.  Bees,  647 
Hnggonson,  Bead  v.  888 
Hulme,  Gould  v.  482 
'Hunt  V,  Algar,  426,  449 
Hunt,  Ohurchill  v,  412,  416 
Hunt,  Bex  v,  835 
Hunt  V.  Thimblethorpe,  886 
Hunter  9.  Sharp,  487,  446,  456,  557 
Hutchinson,  Abemethy  v.  19,  217 
Hutchinson,  Strother  v.  696 
Hutton,  KeUy  v.  256,  288,  284 


I. 


TAnson  v.  Stuart,  418,  414,  668,  659, 

660 
Ingram,  Hakewell  v.  598 
Ingram  9.  Lawson,  408,  662,  582,  584 
Ingram  9.  BtijGF,  197 
Inman  9.  Jenkins,  578,  743 
Irwin  9.  Brandwood,  408,  418 
Isham  9.  York,  408 
lyea,  Fairman  v.  429 


Jackson,  Grierson  v.  37,  41 
Jackson  v.  Lowe,  269 


JackwMi,  Baunderaon  v.  269 

Jackson,  Thomas  9.  407,  412 

James  9.  Boston,  480 

James  9.  Brook,  408 

James,  Buxton  9.  286,  288 

James,  Cotton  9.  575 

James,  Bex  v.  379 

Jaques,  JoUie  v.  100,  246 

Jardine,  Saville  9.  413 

Jarrold  9.  Houlston,  82, 172,  239  ' 

JarWe,  DalgliFh  9.  610 

Jeffreys  9.  Baldwin,  79 

Jeffreys  9.  Booeey,  23,  26-82,  56,  65, 

130,  132, 150,  151,  153,  154,  244,724 
Jeffreys,  Kyle  r.  158, 154 
Jeffries  9.  Dunoombe,  388 
JekvU  9.  Mooxe,  427,  428 
Jenkins,  Inman  v.  573,  743 
Jenkins  9.  Smith,  405 
Jesse,  Sweetapple  9.  401,  650 
Jewett,  Sogers  9. 248 
JohiAon,  Ame  9.  410 
Johnes,  Fores  9. 11,  294 
Johns  9.  GittiagB,  393,  662,  666 
Johns,  Squire  9.  409 
Johnson  9.  Dodgson,  269 
Johnson  9.  Evans,  430 
Johnson,  exparU,  228 
Johnson  9.  Hudson  and  Morgan,  576, 

677 
Johnson,  Bex  9.  335,  521 
Johnson,  Smith  9. 104.  202 
Johnson,  Wakley  9.  594 
Johnston,  Lord  Byron  r.  199 
Johnstone,  Bisk  Allah  Bey  9.  590 
Jollie  9.  Jaques,  100,  245 
Jollie,  Bex  9.  505 
Jolliffe,  Bex  9.  502 
Jones  9.  Bewicke,  561 
Jones,  Boydell  9.  385,  405,  417,  551 
Jones,  Capel  9.  550 
Jones,  Carter  9.  675 
Jones,  Delany  9.  386,  899,  481 
Jones,  Eaton  9.  664 
Jones,  exparUf  866 
Jones  9.  Heme,  399 
Jones  9.  Littler,  409 
Jones  9.  Mackie^  667,  690,  696,  746 
Jones,  Pattison  9.  480 
Jones,  Peard  9.  405,  412 
Jones  9.  Pritchard,  641 
Jones,  Stanton  9.  413 
Jones  9.  Stevens,  528,  660, 684,  585, 593 
Jones  9.  Thorn,  248 
Judd,  Woolsev  9. 17,  248,  249 
Justice  9.  Gosling,  588 


K. 

Eeaa,  Hatton  9. 117,  731 

Eearsley,  fiathnrst  9.  48 

Keareley,  Gary  9. 172, 181,  184,  186, 187 

Eeene  9.  Harris,  255 

Keene  9.  WheaUey,  86, 117, 244, 248, 249 

Eeighley  9.  Bell,  428 

Kelly,  Adams  r.  421 


Digitized  by 


Google 


TABLE   OF  CASES. 


XVll 


Kelly  V.  HuitoD,  255,  288,  284 

Kelly  r.  Morris,  82,  174,  177 

Kelly,  Biorritf  v.  54, 152 

Kelly,  Booney  r.  221 

Kelly  V.  Bhmiock,  406,  594,  597,  600 

Kelly  V.  TiDling,  445 

KeDdillon  v.  Maltby,  427 

Kerle  p.  Osgood,  402,  403 

Kom  (Lord),  Tliorloy  r.  383,  413,  416, 

Kielley  v,  CarBon,  352,  353 

King  r.  Begg,  885 

King  9.  Bayley,  429 

King,  Forbes  r.  551 

King,  Lake  v.  428 

King  (The)  v.  Clement,  45 

King  V,  Lake,  384 

King  V.  Waits,  430 

Kingsmill,  Hammond  v.  402 

Kinnersley,  Dodsley  v,  186,  198 

Kinnereley.  Fryer  v,  433, 579 

Kinnonl  (Earl  of),  Ferguson  v.  389,  §23 

Kennedy,  Brown  v,  406 

Kirby,  Hogg  r.  81, 101,  197,  232 

Knight,  Lynch  v,  413 

Knight,  Seane  v.  457 

Knowles,  Lyons  v.  214,  215 

Koanig  r.  Bitohle,  432. 

Kyle  V,  Jeffreys,  153,  154 


L. 

Laoy,  Reade  v.  181,  183 
Lacy  V.  Bhys,  164,  165 
LacT,   Tinsley  v.   170,   188,  238,  286, 

Lacy  V,  Toole,  165 

Laf  one  p.  Smith,  567,  590,  596 

Lake  v.  King,  428 

Lake,  King  v.  384 

Lakeman,  Smith  v.  866 

Lamb*s  casa  517 

Lambert  and  Perry,  Bex  v.  324, 340, 527, 

783 
Lampshire,  Ohapman  v,  409 
Lancashire  (Justices),  Bex  v,  508 
Lance,  Brandreth  v.  13 
Land  and  Water  Journal  Oompany, 

Gox  V,  76,  90, 178, 180,  288,  289,  250 
Lander,  Woodward  v,  480 
Lane  v.  Applegate,  557,  568 
Lane,  Baker  v.  572 
Langdala,  Morris  v.  400, 412 
Lansbig,  Yates  r.  427 
LarUn,  Beg,  v.  582 
Latimer,  Bishop  v.  406,  481 
Latimer,  Bremridge  v.  655,  665 
Latimer,  Beg.  v7&\  786 
Laurence,  Biex  v.  332 
Lawless  «.   Angk>- Egyptian   Cotton 

Company,  582 
Lawrence^  Bayliss  v.  890,  580,  695 
Lawrence,  Boss  n,  547 
Lawrence  v.  Smith,  S,  6,  7 
Lawson,  Clarkson  v.  892,  898,  563 
Lawson,  Cooper  «.461,  478,  475^  666 


Lawson,  Dioas  r.  891, 480 

Lawson,  Forster  v.  588,  570 

Lawson,  Haythom  v,  889,  588 

LawsoD,  Lay  v.  395,  481 

Lawson,  Ingram  v,  408,  562,  582,  584 

Lawson,  Pisani  r.  26,  53!) 

Lawson,  Beg.  r.  505 

Lawson,  Solomon  v,  544,  547,  551,  553 

Lax  ton,  Bryant  r.  407 

Lay  V,  Lawson,  395,  431 

Leach,  Hickinbotham  v.  559 

Leader  v,  Purday,  85,  220,  731 

Leader,  Byalls  v.  461,  472 

Leader  v.  Strange,  201 

Leckie,  Oale  v.  ^8,  279,  294 

Lee,  Cox  v.  410,  418 

Lee,  Dickens  v.  193,  234 

Leo,  Gkimbart  v.  726 

Leo,  Hibbins  r.  445,  470 

Lee,  Bex  v.  465,  468 

Lee  9.  Simpeon,  117, 184.  212 

Lee,  SUnoard  v,  113,  226 

Lee,  Sweet  v.  269 

Le  Fanu  r.  Maloomson,  386,  389,  446, 

562 
Leicester  (Eari  oQ  v.  Walter,  692,  598 
Le  Maitre,  Pearson  v.  580,  688,  691 
Lsng,  Beg.  v.  506 
Lennie  v.  Pillans,  84 
Leonard,  Cook  P.  223 
Levey,  Hill  v.  291 
Lot!  v.  Milne,  599 
Levy  V,  Moylan,  370 
Levy,  Lewis  v.  458,  461,  463,  468,  469 

470,  472,  478,  481,  665,  600 
Levy,  Paris  v,  487,  439,  455,  456 
Leins,  Armstrong  p.  595 
Lewis  V.  Chapman,  236 
Lewis  V,  Clement,  406,  481 
Lewis,  Clement  v.  601 
Lewis,  Davis  v.  409 
Lewis  9.  FnllartOD,  286,  289 
Lewis,  Qriffiths  v.  407 
Lewis  V.  Levy,  458,  461,  468,  468,  469 

470,  472.  478,  481,  565,  bOU 
Lewis  V.  Walter,  478,  565 
Lewknor  v.  Cruehley,  401 
Leycroft  r.  Dunker,  410 
Lifliev.  Price,  556,  557 
Lincoln  (Earl  oH  v-  Fisher,  370 
Lindsay,  Bendish  v.  400,  418 
Liodsey,  Chantler  p.  669 
Lingen,  Moivan  v,  406, 408 
liittle  V.  QouTd,  234 
Littler,  Jones  «.  409 
Littler  v.  Thompson,  371 
Livingston  9.  Van  Ingen,  242 
Lloy^  Parsons  v.  319 
Llovd,  Weaver  9.  891, 662,  687 
Lofleld,  Bex  9.  480 
Logan,  Graves  9.  226 
London  and  South  Western  Bail  way 

Company,  Smith  9.  287,  238 
Long,  Barrett  9.  616,  664,  680 
Long  9.  Chnbk  686 
Longman,  Bach  9.  76, 116 
Longman,  Qumey  9.  43 
Longman  9.  Tripp,  160,  266,  285 


Digitized  by 


Google 


XVIU 


TABLX  or  CASES. 


Longman  v.  WinohMtar,  82,  17fi|  180,   I 

Lovell,  Stoart  o.  624.  694 

Lover  v.  Davidson,  86,  91 

Lovett,  Beg.  tf.  518 

Lovett,  Rex  v.  381,  887 

Low,  Bootlodge  v.  27,  81,  88,  86. 180 

Low  V.  RouUedffP,  89,  90,  91, 244 

Lowv.  Warde,86 

Lowe,  Jaoksou  o.  289 

Lowndee  v.  Brown,  608,  809 

Lowndes  v,  Danoombe,  282 

Lucan  (Ear]  oQ  v.  Smith,  666 

Lnmby  v,  Allday,  404,  408 

Lynoh  v,  lYnlght,  418 

Lyons  v.  Enowles,  214,  215 


MacanUy  v.  ShaokBll,  674,  676 

Maoaulay,  Thorpe  r.  574 

Hacgtll's  case,  366 

Mackenzie,  Alexander  v.  83,  170,  172, 

174 
Macki^  Jones  v.  687,  690,  696,  745 
Mackie,  Sampson  v.  696 
Macklin  r.  Biohardson,  66,  67,  114 
Maclean  r.  Moody,  77,  78,  89 
Maddiok,  Clement  v,  182,  197 
Maitland  v.  Bramwell,  480,  438 
MaiUand  tr.  Goldney,  638 
Malcomson,  Le  Fanii  v,  886,  389,  446, 

661 
Maloney  «.  Bartley,  428 
Maltby,  Eendillon  v.  427 
Manley  v,  Owen,  64,  217 
Mann,  Rex  v,  680 
Manners  p.  Blair,  87,  88,  89,  41 
Mapledorum,  Oarslake  r.  401,  412 
Manning  v,  Clement,  684,  687 
Marchaot  r.  Evans,  294 
Marohant,  Robinson  v.  409,  412,  670 
Margetson  v.  Wright,  606 
Marryat,  Sims  v.  230 
Marsden,  Rex  «.  602,  616 
Manh  v.  Oonqoest,  166,  216 
Marah,  Folsom  r.  18,  168, 186.  190,  192, 

217,  248 
Manhall,  Rax  v,  606 
Martin,  Rex  r.  522 
Martin  v.  Wright,  186,  207 
Martin's  case,  866 
Mathers,  Qntsolo  v.  644 
Mathleeon  v,  Harrod,  89, 261 
Matthewson  v.  Stookdalei  84,  176,  288, 

2a&289 
Manprham,  Sweet  v.  160,  241 
Mauie,  Spill  v.  682 

Mawman  v.  Oillett,  280,  290,  291,  298 
Mawman  v   Togg,  169,  160,  184,  284, 

286,  389,  240 
Maxwell  o.  Hogg,  6, 100 
Maxwell,  Hogg  v.  99,  102 
Maxwell,  Mayhew  v.  90,  108,  104,  202, 

262 
MaxweU,  Murray  v,  90,  108,  802 


May  V.  Brown,  594 

May,Fra0ooee.64O,  688 

Mayall  v.  Higbey,  229 

Mayhew,  Dudley  v.  248 

Mayhew  r.  Maxwell,  90,  103,  104,  202, 
252 

Mayo,  Rex  v.  870 

MK^abe,  9.  Foot,  418 

M'Oleod  r.  Wakley,  461,  676 

MK}ormick  r.  M'Oobbin,  256    . 

M'C^rae,  Holdsworth  v.  606, 610, 624,  729 

M'Crae,  Young  r.  411 

MK:?ubbin,  M'Cormick  v,  266 

M'Dermott  v.  The  Judges  of  Briiuh 
Oniana.  869 

M'Dougall  0.  Olaridge,  480 

MOregor  r.  Gregory,  649,  668 

M<3i«gor  e.  Tfawaites,  426,  428,  470 

M'Kensie,  Hoyt  p.  49,  248 

M'Ntlly  V.  Oldham,  462 

M'Pherson  «.  Daniels,  891,  426,  665 

MTbuQ,  Follarton  v.  202,  241 

Mead,  Itox  v.  606 

Meailowa,  Woolnoth  v.  886,  886.  401 

Meller,  Hare  v.  428 

Mercer,  Hikiden  v.  898,  662 

Mercer  v.  Sparks,  648 

Mercerv.  Whall,676 

Merryweather,  Turner  «.  668 

Metropolitan  Saloon  Omnibus  Com- 
pany V.  Hawkins,  389.  639,  674 

Miall,  Gathercole  v,  489,  448,  456,  676, 
683 

MiehiU,  Ootee  v.  849 

Milboum,  Cowan  o.  9, 802,  806 

MilUr  9.  Taylor,  2, 21, 86, 87,  66,  68,  69, 
62,  169,  181 

Miller  v.  Hope,  427 

Millett  V,  Snowden,  182,  248 

Milliken,  Brooke  r.  219 

Milliueen  r.  Picken,  606 

Mills,  Houston  r.  295 

Mills,  Saunders  v.  477,  691 

Milne,  Levi  r.  699 

Mitchell,  Bancroft  9.  228,  229 

Mitchell,  Walden  v,  408 

Monk  9.  Harper,  237 

Mousley,  Villiers  r.  4l2,  413,  414 

Moody,  Macloan  r.  77,  78,  89 

Moor, 9.  692 

Moor  9.  Foster,  400,  418 

Moore  9.  Clarke,  206 

Moore,  Jekyll  9.  427,  428 

Moore  9.  Terrell,  406 

Moorhouse,  Wriirht  9.  406 

Moreton  9.  OopeTand,  166.  211,  227 

Moivan  9.  Lineen,  406,  408 

Mori,  Ouichard  9.  66 

Morris  9.  Ashbse,  176, 177, 178 

Morris  9.  Colman,  277,  282 

Morris  9.  Kelly,  64 

Morris,  KeUy  9.  82, 162,  174, 177 

Morris  9.  Langdale,  409,  412 

Morris  9.  Wright,  177 

Morrison  9.  Belcher,  440,  449 

Morrison  9.  Harmcr,  396, 896,  684,  801 

Mortimer  Pro  watt  9. 197 

Mostyn,  Tiohborne  v.  871 


Digitized  by 


Google 


TABLE   OF  CASES. 


XIX 


Motto  V,  Faulkner.  62 

llonntney  v.  Wattou,  39a,  663 

Moyell  p.  GftDibiw,  600 

Moylan,  Levy  v,  870 

MndiOf  AvftDzo  r.  139 

Malloney  v.  Stevens,  606 

Malock,  re,  866 

Marphy,  Dill  v,  354,  355 

Morray  r.  Benbow,  8 

Hurray  v.  Bogae,  92.  172,  181,  239.  241 

Murray,  Browne  r.  685 

Murray,  Buokhi^ham  v.  545 

Murray  r.  EUiston,  58, 114,  169 

Murray  v.  Heath,  207 

Murray  p.  Maxwell,  90,  103,  202 

Murray,  Rex  v.  505 

Murray,  Bundell  p.  159,  236 

Murray,  TruBler  v.  84 

Myent,  Boberts  v.  79 


Nnpier  r.  Daniel,  600 

Nf^al,  Bill  9.  402 

Newcoroh,  PouIgiT  p.  402,  407,  408 

Newman  p.  Bailey,  559 

Nowitiau,  Beg.  r.  528,  532.  585 

Newton  p.  Cowii',  109,  111,  113 

NewtoB,  Fleming  p.  461 

Nioholaa,  Pike  r.  171,  173,  177, 178,  233, 

239,  241 
Nicholb,  Norton  r.  606,  607,  617,  624 
Nicholson,  Barfield  r.  84,  98,  282 
Nicholson.  Blake  r.  290 
Nicol  P.  Stockdale,  40.  239 
Nokea,  Stiles  p.  474,  475 
Norbury,  Bawlings  p.  560 
Northampton's  (Earl  of)  case,  386,  565 
North-Esstern  Bail  way  Company,  Alex* 

and«'r  p.  398,  641,  564  571,  588 
Norton  p.  NichoUa,  606,  607,  617,  624 
Nottingham  Journal  (Proprietors  of) 

Reg.  p.  605,  509 
NovcUo  V.  Hudlow,  75,  92, 170, 218, 724 
Nutt,  Bex  p.  328,  842.  5(»2,  625 
Nye,  Thomptou  v,  594 


0. 

O'Brien  v.  Bryant,  394i  663, 

O'Brien  v.  Glemeot,  890,  394,  414,  566, 

560,567 
O'Brien,  Smith  p.  540 
Ot^onneU  «.  Besr.  686 
O'DoherU,  Doyle  p.  428 
Ogden,  Gibbons  v.  243 
Ogden  p.  Turner,  418 
OldhMn,  McNally  p.  462 
Oldham,  Peake  p.  899 
Oliver  v.  Bentinck,  428 
Ollendorfp.  Bhusk,^ 
Onslow  p.  Home,  403,  404 
Onwhyn,  Stoekdale  p.  9 
OBbona,  Bex  «.  882|.602 


Osgood,  Herte  p.  412 
Osgood,  Kerle  p.  402,  403 
Ouseloy,  D^rby  v.  390,  588,  691,  694 
Owen,  Manloy  p.  54,  217 
Owen,  iiex  p.  355 

Oxford  niiii  Camhridgi*,  Universities  of, 
r.  RiohwrdHou,  37 


Prtge  p.  Townst^nd,  56,  114,  205 

PaiuH,  Bhx  p.  343,  525 

Palin  p.  Gatheroole,  19 

PHrisp.  Levy,  437,  439,  455.  456 

Parker,  Kmith  r.  663 

Parker,  Stationers'  Company  p.  41 

Parkes  v.  PnMoott,  422,  423,  424,  425, 

519 
Parmiter  p.  Coupkuid,  404, 412, 434,  605, 

599 
Parrat  p.  Carpenter,  412 
Pnraons,  Dixon  p.  480 
Parsons  p.  Lloyd,  349 
Partridge,  Stationers'  Company  p.  39 
Pjiter,  rf,  370 
Paterson's  case,  309,  310 
Patmora,  Colburii  p.  637 
Patten,  Blunt  p.  174,  246 
Pattison  p.  Jones,  430 
Paty,  Beg.  p.  350 
Paulett,  Dawkins  r.  428 
Payne,  British  Museum  p.  96 
Payne,  Chalmers  p.  891,  480 
Peake  v.  Oldham,  899 
Pearce,  Harrison  p.  540,  683,  581 
Peard  9.  Jones,  405,  412 
Pearson  «.  Lo  Maitre,  680,  683,  591 
Peniberton  v.  CoUs.  406 
Pemberton,  Davey  p.  574 
Penny,  Bex  p.  370 
People  (The)  p.  Buggies,  304 
Pepper,  Duke  of  Brunswick  p.  571 
Percival  p.  Phippe,  12,  14,  16,  217 
Peters,  Wbsatott  p.  49,  248 
Phillimore  p.  Barry,  269 
Phillips,  Rex  p.  600 
Phipps,  Porcival  p.  12,  14,  15,  217 
Pickburn,  Popham  p.  458,  490 
Picken,  Millingen  p.  605 
Pierce,  Baker  p.  399 
Pierce  p.  Ellis,  425,  490 
Pierpoiut  v.  Fowle,  79,  234,  246,  849 
Pigot,  Beg.  p.  839,  340 
Pike,  Flint  v.  477,  566 
Pike  9.  Nicholas,  171, 173, 177, 178. 283, 

239,241 
Pillans,  Lennie  p.  84 
Pillow,  Taylor  p.  168,  202 
Pinero  p.  Goodlake,  470 
Pinkerton,  Bex  p.  635 
Pinkney  v,  Collins,  640 
Pisani  9.  Lawson,  26,  539 
Planchd,  Biaham  p.  215 
PUnchd,  Cumberland  p.  168 
Planch^  p.  Colburn.  268,  278 
Piatt  p.  Button,  286 


52 


Digitized  by 


Google 


TABLE  0¥  CASES. 


Piatt  V.  Walter,  88, 255,  256,  286 

Pooock,  Kex  p.  370 

Pointer,  Foster  r.  57«.  597 

Polhill,  De  Pinna  v.  LVi 

Pollard,  re,  369 

Pool  p.  Saohevorel,  377 

Poole  9.  Whitoomb,  597 

Poor  V.  Weh,  400 

Pope  p.  Curl,  12,  U,  217 

Popham  r.  Pickbura,  458,  490 

Poplett  9.  Stockdale,  9,  293,  294 

Porral,  Hoghee  r.  369 

Potter,  Heywood  p.  612 

Potta,  Cowlee  p.  428 

Powell,  Capel  r.  541 

Powell,  Christie  r.  401 

Powell,  Robertson  p.  413 

Power,  Hemming  r.  386,  399 

Power  p.  Walker,  152, 154,  155 

Powers,  Webb  p.  240 

Prascott,  Parkes  p.  422,  428,  424,  425, 

519 
Prloe,  Olarke  r.  277,  282 
Price,  Lfllle  p.  556,  557 
Prickett  p.  Gratrex,  536 
Prideaux  p.  Arthur,  505 
Primrose,  Ford  p.  399 
Prin,  How  p.  402,  412 
Pritchard,  Gee  p.  13,  14,  16,  217 
Pritchard,  Jones  «.  541 
Prosser,  Bromage  p.  389,  459 
Prosser  p.  Bowe,  587 
Prowett  p.  Mortimer,  197 
Prynn*8  oase,  500 
Pulte  p.  Derby,  275,  276 
Purday,  Boosey  p.  24,  220,  221,  724 
Purday,  Cocks  p.  23,  56,  724 
Purday,  Ohappell  p.  24,  159,  284 
Purday,  Leader  r.  85,  220, 781 
Purdy  p.  Stacey,  400 


Qaeensberry  (Duke  of)  p.  Bhebbeare,  54, 

217 
QuickCs  (Juliana)  case,  322 


Rainer,  Bex  p.  355 

Kainy  p.  The  Justices  of  Bierrs  Leone, 

Bawlings  p.  Norbury,  550 

Bead  p.  Huggonson,  888 

Bead,  Bex  p.  530 

Be^de  p.  Bentley,  161, 270,  271, 272, 273 

Reade  p.  Conquest,  170,  727 

Beade  p.  Laoy,  181,  183 

Beed  p.  Oarusi,  79 

Beed,  Corsar  p.  595 

Beed,  Wilson  p.  389,  448 

Bees,  Hughes  p.  547 

Beeves,  Bex  r.  821,  322.  355 

Beeves  p.  TempUr,  570 


Beg.  r.  Badger,  512 

Beg.  p.  Baldwin,  505,  507,  608 

Reg.  p.  Beesell,  603,  604 

Keg.  r.  Brown,  342,  387 

Keg.  r.  (.-liristie,  502 

Bee.  r.  Close,  208 

R^g.  p.  Cooper,  416,  421,  422,  425,  hlft, 

520 
Bog.  p.  Doherty,  507 
Beg.  p.  Duffy,  528,  537 
Beg.  p.  Firman,  606,  607 
Reg.  p.  Fowler,  532 
Rpg.  p.  Gardner,  502 
Beg.  p.  Gathercole,  303,  382,  38a,  386, 

389,502 
Reg.  p.  Gregory,  504,  515 
Reg.  Gregory  p.  536 
Ufig.  r.  Gwilt,  505 
Reg.  P.  Grey,  502 

Beg.  V.  Hetherington,  301,  307,  810 
R<«.  r.  Hext,  505 

Reg.  p.  Hicklin,  307,  309,  312,  315,  316 
Reg.  r.  Hobhuuse,  851 
Rt'g.  r.  Holmes,  3l2 
Rpg.  p.  Larkin,  532 
Reg.  p.  Latimer,  537, 786 
Reg.  p.  Lawson,  505 
I^.  p.  Leng,  506 
Beg.  p.  Loyett,  517 
Beg.  p.  Newman,  528,  532,  585 
Beg.  9.  Nottingham  Jaurmai  (Proprieton 

of),  505,  509 
Beg.  O'Coonell  p.  586 
Beg.  p.  Paty,  350 
Beg.  p.  Pigot,  339,  340 
Beg.  p.  Becorderof  Wolverhampton,  307 
Beg.  9.  Bichardson,  532,  535 
Beg.  p.  Russell,  530 
Reg.  9.  Shimmin,  534,  738 
Beg.  9.  Sullivan,  321,  822,  839,  362 
Beg.  9.  Taylor,  502 
Beg.  p.  ToaUey,  502 
Beg.  p.  Waters,  518 
Reg.  9.  Watson,  812 
Reg.  p.  Webb,  312 
Beg.  p.  West,  609 
Beg.  p.  Whitohouse,  532 
Beg.  p.  Woolmer,  508 
Beg.  9.  Wr^ghtson,  370 
Bendall  p.  Hayward,  600 
Bevel,  Bex  9.  370 
Bevis  9.  Smith,  427,  428 
Rex  9.  Abingdon,  487,  488,  525 
Rgx  9.  Almon,  329,  363,  517,  525 
Bex  9.  Archer,  534,  536 
Bex  9.  Askew,  532 
Bex  p.  Beaoh,  522 

Bex  p.  Beere  (or  Bears),  832,  518,  522 
Bex  9.  Benfield,  582 
Rex  9.  Bickerton,  504 
Bex  9.  Bishop,  505 
Bex  9.  Bliss,  382 
Bex  9.  Bradley,  584 
Bex  p.  Brereton,  544 
Bex  9.  Brewster,  842 
Bex  9.  Brice,  508 
Bex  9.  Brook,  509 
Bex  9.  Brown,  551 


Digitized  by 


Google 


tABL&  0]f  CASES. 


XZl 


Bex  9.  Bndd,  622 
Rex  V.  Bants,  688 
Itex  V.  Burdett,  306,  381,  836  614,  515, 

617 
Rex  V,  Barke,  624 
Rex  9.  Burn,  607 
Bex  V.  Carlisle,  802,  803,  810,  459,  460, 

617 
Bex  r.  Cator,  439,  687 
Rex  V.  Clement,  46,  872,  879 
Rex  V.  Clendon,  299 
Bex  V,  Clerk,  827 
Rex  9.  Cobbett,  320,  831,  884 
Bex  V.  Cookshaw.  503 
Bex  o.  Cohen  ana  Jacob,  630 
Bex  r.  Collins,  887 
Bex  9.  Creevey,  469,  487, 488 
Bex  V.  Critohley,  420 
Bex  V.  Crunden,  312 
Rex  V.  Cnrl,  312 
Bex  V,  Cnthell,  321,  344 
Bex  V,  Davison,  370 
Bex  9.  Dean  of  St.  Asaph,  320 
Bex  9.  De  Berenger,  882 
Bex  9.  D'Eon,  381 
Bex  9.  Draper,  604 
Bex  9.  Eaton,  301 
Bex  F.  Edgar,  386 
Bex  9.  Eve,  608 
Bex  9.  Fanlkner,  361,  366 
Bex  V.  Fielder,  632 
Bex  9.  Fisher,  466 
Bex  9.  Fleet,  467 
Bex  9.  Francklin,  833 
Bex  9.  Gilham,  378 
Bex  9.  Goldstein,  616,  647 
Bex  9.  Gordon,  868,  881 
Bex  9.  Grant,  638 
Bex  9.  Gotch,  626 
Bex  9.  Hall,  299 
Bex  9.  Halpin,  634 
Bex  9.  Harrison,  842 
Bex  9.  Hart,  622 
Bex  9.  Hart  and  White,  636 
Bex  9.  Hanrey,  324,  623 
Rex  9.  Haswell  and  Bate,  504,  606 
Bex  9.  Holt,  623,  632 
Rex  9.  Home,  384,  386,  616 
Bex  9.  Hant,  836 
Rex  9.  James,  379 
Rex  9.  Johnson,  336,  621 
Rex  9.  Jollie,  606 
Rex  9.  JoUiffe,  602 
Rex  9.  Lambert  and   Perry,   324,  340, 

627,788 
Rex  9.  Lancashire  (Jnstioes),  608 
Rex  9.  Lanronoe,  382 
Bex  9.  Lee,  466^  468 
Rex  9.  Lofleld,  480 
Bex  9.  Lovett,  331,  337 
Rex  9.  Mann,  630 
Rex  9.  Marsden,  602,  616 
Bex  9.  Marshall,  605 
Rex  9.  Martin,  622 
Rex  9.  Mayo^  370 
Rex  9.  Mead,  606 
Rex  9.  Murray,  606 
Rex  9.  Nntt,  828»  842,  602,  626 


Rex  9.  Osborne,  382,  602 

Bex  9.  Owen,  356 

Bex  9.  Paine,  343,  626 

Rex  r.  Peltier,  379 

Rex  9.  PoDuy,  870 

Kex  17.  Phillips,  600 

Rex  9.  Piokertou,  635 

Bex  9.  Pooock,  870 

Rex  9.  Rainer,  366 

Rex  9.  Read,  530 

Rex  9.  Reeves,  821,  822,  867 

Rex  9.  Revel,  870 

Bex  V.  Robinson,  302,  602,  6aS,  606 

Rex  9.  Bonverard,  312 

Kex  9.  Selby,  370 

Bex  9.  Shebbeare,  343 

Rex  9.  Skinner,  427 

Rex  9.  Slaney,  618,  621 

Rex  9.  SmithsoD,  609 

Rex  9.  Staples,  502 

Rex  9.  Steward,  506 

Rex  9.  Stookdale,  322,  366 

Rex  9.  Stratton,  601 

Rex  9.  Taylor,  299,  310 

Rex  9.  Tbjoknesse,  602 

Rex  9.  Topham,  420,  421,  623,  626,  532 

Rex  9.  Tutohin,  332,  836 

Rex  9.  Voley,  432 

Rex  9.  Vint  and  others,  380 

Rex  9.  Waddington,  301,  302,  806,  310, 

882,  680,  682 
Rex  9.  Wakefield,  502 
Rex  9.  Wandsworth,  530 
Rex  9.  Watson,  364,  386,  602,  621 
Rex  9.  Walter,  626 
Rex  9.  Waring,  686 
Rex  9.  Weltje,  870 
Rex  9.  White  and  another,  362 
Rex  9.  Wilkes,  328,  601 
Rex  9.  WiUett,  605 
Rex  9.  Williams,  800,  802, 498,  504, 622, 

584 
Rex  9.  Wilson,  634 
Rex  9.  Withers,  536 
Rox  9.  Woodfail,  329,  633 
Rex  9.  Woolston,  300,  306 
Rex  9.  Wright,  458,  467,  484,  498,  .>U4 
Hex  9.  Wyatt,  379 
Reynolds,  Hackle  9.  399,  413 
Rhys,  Lacy  9.  164,  166 
Richardson  v.  Allen,  418 
Richardson,  Universities  of  Oxford  and 

Cambridge  9.  87 
Richards,  Coxhead  9.  408 
Richards  9.  Richards,  692 
Richardson,  Cornwall  9.  694 
Richardson,  Macklin  9.  56,  57,  114 
Richardson  9.  Gilbert,  106 
Richardson,  Reg.  v.  682,  685 
Bideottt,  Woodgate  9. 385,  419,  444,  446 
Riley,  Springhead  Spinning  Uoinpany 

9.  6,  6 
Risk  Allah  Bey  9.  Johnstone,  690 
Ritchie,  Kosnig  9.  432 
Roach  9.  Garvan,  372 
Roach,  Rowe  9.  543 
Roberts,  Brand  9.  413 
Roberts  r.  Brown,  474 


Digitized  by 


Google 


sdi 


TABIiB  Of  CAfiSa. 


Boberts  «.  Gamdeo,  886,  400, 418, 566 

Bobertfl,  Olay  v.  405.  570 

Boberts,  Dovley  r.  408 

Boberte  v.  Myers,  79 

Boberts  v.  Boberts,  418 

Bobertson  v.  Powoll  418 

Bobertson  r.  Wylde,  580 

Bobmson,  Bntterworth  v.  44,  195 

Bobinson,  Day  v.  596 

Bobfnson,  Macklin  v.  57 

BobioBon  v.  Marofaent,  409,  412,  670 

BobiDsoQ,  Bex  v.  802,  502,  503,  505 

Bobinsoo,  Simpson  9.  568,.  579,  581,  5^2 

Bobinsoa,  Turner  e.  56 

Bobinson.  Wilson  v.  558,  579,  581 

BobinsoQ^s  oase,  809 

Bobison,  Archbishop  of  Tnain  e.  883, 

884,  412,  414 
Bobison's  Tnist<>eB,  CJoostabk  v.  277 
Bobson  V.  filackwoll,  540 
Bogers  v.  Driyer,  604 
fiogera  v.  Qrayat,  400 
Rogers  v.  Jewett,  248 
Booney  p.  Kelly,  221 
Boose,  Francis  p.  401 
Bopar  V.  Streater,  41 
Bose,  Webb  9.  54,217 
Boss  V.  Lawrence,  547 
Bontledge  v.  Low,  27, 81,  88,  85 
BouUedgp,  Low  v.  89,  90,  91,  180,  244 
Bouverard,  B.  r.  812 
Bowdiffe  v,  Edmonda,  399 
Bowe,  Proflser  v.  587 
Bowe  V,  Boacb,  643 
Boworth  V,  Wilkes,  109,  110, 168, 184 
Boggles,  The  People  r.  804 
Bondall  v.  Murray,  160,  286 
Buflsell  9.  Briant,  213 
Bnssell  v.  fidsall,  407 
BoflseU,  Gray  p.  79, 84,  245 
BnsaeU,  Beg.  v.  580 
Bossell  r.  Smith,  211,  212,  213,  227 
Butherford  r.  Eranis  544,  546,  58o 
Butland*B  (Countess  of)  case^  849 
Batter  r.  Ohapmao,  595 
Byalls  V.  Leader,  461,  472 


S. 

Saoheverel,  Pool  v,  877 

Sampson  v.  Mackie,  596 

Sarazin  v.  Hamel,  611,  612 

Saunders  v.  Bate,  578 

Saunders,     Cmretpcmdent    Newspaper 

Company  v.  88, 100,  102 
Saunders  r.  Mill^  477, 691 
Saunders  v.  Smith,  44.  186,  235 
Saunders  p.  Wakefield,  268 
Saunderaon  p.  Jaokaon,  269 
Sayille  p.  Jardine,  413 
St  Asaph  (Dean  of\  Bex  p.  320 
Scales,  Cheese  p.  415 
Scarlett,  Hodgson  p.  478 
ScarU  p.  Dixon,  429 
Soholefield,  Holt  p.  400,  418 
Soott,  Campbell «.  182, 188 


Soott  p.  Stanfield,  427 

Scott  p.  Stanford,  182, 184 

SooTille,  Wetmore  p.  17 

Seaman  p.  Bigg,  407,  412 

Sedley*8  case,  812 

Seeley  p.  Fisher,  196,  241 

Selby,  Bex  p.  870 

Senande,  Cleaver  p.  430 

Serrell,  Vines  p.  588 

Sevastopulo,  Stern  p.  578 

Seven  Bishops'  case,  576 

Seymour  p.  Butterwortb,  444,  446 

Seymour,  Stationer's  Company  p.  39 

Shackell,  Chalmers  p.  395,  587 

Shackell,  Macauhiy  r.  574,  575 

Shackell,  Thompson  p.  454,  456 

Sharp,  Delondre  p.  25 

Sharp,  Hunter  p.  487,  446,  455,  657 

Shaw  p.  Shaw,  866 

Shaw,  Smith  p.  223 

Shaw,  Sweet  p.  159,  185,  234 

Shebbeare,  Duke  ol  Queensberry  p.  54, 

217 
Sbebbeare,  Bex  p.  843 
Shelletn,  Durman  p.  407 
Shepherd  p.  Conquest,  84,  164,  727 
Sheriff  p.  Coates,  238 
Sherlock,  EeUy  p.  406,  594^  597,  600 
Sherwood,  Southey  p.  8,  5,  6,  59,  181, 

236 
Shimmfai,  Beg.  p.  584,  783 
Sibley  p.  Tomlins,  408 
SidUes  (King  of  the  Two)  p.  WUoox, 

674 
Sierra  Leone  (Justices  of),  Bainv  p.  369 
Silverlock,  Hoare  p.  886,  416,  418,  460, 

461,  516,  549,  551,  556,  578 
Simmons  p.  Bweete,  870 
Simpson,  Day  p.  117 
Simpson  p.  Downs,  438 
Simpson,  Lee  p.  117, 184,  212 
Simpson  p.  Bobinson,  558,  579,  581,  582 
Sims  p.  Marryat,  280 
Skene,  Beatson  p.  438,  582 
Skinner,  Bex  p.  427 
Slade,  Gardner  p.  430,  600 
Slaney,  Bex  p.  518,  521 
Slowmaii  p.  Dutton,  399 
Smith,  Brown  p.  409,  413 
Smith  p.  Cooker,  554 
Smith,  Craven  p.  696 
Smith  p.  Harrison,  583 
Smith,  Jenkins  p.  405 
Smith  p.  Johnson,  104,  202 
Smith,  Lafone  p.  567,  590,  596 
Smith  p.  Lakeman,  366 
Smith,  Lawrence  p.  3,  6,  7 
Smith  p.  London  and  South- Weetirn 

Bailway  Company,  237,  238 
Smith,  Lucan  (Earl  ot)  p.  556 
Smith  p.  O'Brien,  540 
Smith  P.  Parker,  563 
Smith,  Bevis  p.  427,  428 
Smith,  Bnssellv.  211,  212,  213,  227 
Smith,  Saunders  p.  44, 186,  285 
Smith  p.  Shaw,  223 
Smith,  Snowden  p.  598 
Smith,  Stanton  «.  409 


Digitized  by 


Google 


TABLB  or  CASES. 


xziu 


Smith  p.  Thomas,  666 

Smith,  Ward  o.  889 

Smith,  WindoTsr  v,  605 

Smith  V,  Wisdome,  400 

Smith  9.  Wood,  686 

SmithaoD,  Bex  v,  509 

Snag  0.  G^  400 

Snagg,  Gilliyer  v,  232 

Snowden,  MUlott  v.  182,  248 

Soowden  9.  Smith,  598 

Soane  v.  Knight,  457 

Solomon  r.  Lawson,  544.  547,  552,  558 

Somen  v.  House,  885,  899 

8<Hn6rTille  o.  HawUns,  ^  579,  582 

Sontham  v.  Allen,  409 

Sonth- Eastern     Railway     Ck>mpan7, 

Whitfield  V.  889,  541 
Sonthee  «l  Denny,  404,  412 
Bonth^  K  Sherwood,  8,  6i»  6,  59,  181, 

286 
Sparke,  Haylock  v,  513 
Sparks,  Meroer  9,  548 
Spenov  V.  Amerton,  480 
Spiers  v.  Brown,  179,  180,  289 
Spill  9.  iCaule,  582 
Spottiswoodo,  Campbell  v.  892,  485, 437, 

438.  489  440 
Siwt3swoode9.  Clark,  196,  233 
Springhead  Spinning  Company  9.  Biley, 

5,6 
Spyring,  Toogood  9.  428,  429,  438 
Squire  9.  Johns,  409. 
Staoe  9.  Griffith,  577,  579,  582 
Stacey,  Purdy  v,  400 
Stainton  9.  Jones,  418 
SUmp  9.  White,  401 
SUnfield,  Soott  9.  427 
Stanfon),  Soott  v.  182,  184 
Stanhope,  Thompson  r.  12,  217 
Stannard  9.  Lee,  118,  226 
Stanton  9.  Smith,  409 
Staples,  Bex  v,  502 
SUrkey,  Taylor  9.  405 
Stationers*  Company  v.  P*rker,  41 
Stationers*  Company  r.  Caman,  39 
Stationers*  Company  9.  Partridge,  39 
Stationers*  Company  r.  Seyiuoar,  89 
Btebbing  9.  Wamw,  40U 
Stem  9.  Sovaetopulo,  573 
Stevens  9.  Benuiug,  160,  161,  270,  27*2, 

275,  278 
Stevens,  Blake  9.  479 
Stevens  9.  Csdy,  149,  237,  244 
Stevens,  Croft  9.  428 
Stevens  9.  Gladding,  149,  287,  238 
Stevens,  Jones  9. 523,  560,  584,  685, 598 
Stevens,  MuUoney  v.  606 
Stevens  9.  Wildy,  89,  234 
Stevenson,  Edmondson  v.  430,  439 
Steward,  Bex  9.  506 
Stewart  9.  filaek,  202,  223 
Stewart,  Cadell  9.  14 
Stiff,  OsflBeU  9.  92,  138,  147 
Stiff,  Ingram  9. 197 
Stiles  9.  Ifokee,  474,  475 
Stockdale,  Faden  9. 285 
Stockdals  v.  Hansard,  861,  855,  492, 496, 

496 


Stookdale,  MatthewBOn  v.  8i»  176, 238, 

288,239 
Stockdale,  Niool  o.  40,  289 
Stockdale  9.  Onwhyn,  9 
Stockdale,  Poplett  9.  9,  298,  294 
Stockdale,  Bex  9.  822,  856 
Stockdale  9.  Tarte,  479 
Stone,  Bell  9.  414 
Stone,  Clayton  9.  248,  245 
Stone,  ForBdike9.  597,  600 
Stoner,  Holland  9.  385 
Storev  9.  Challands,  430 
Story^s  Executors  v.  Derby,  239 
Story's  Exeoutois  9.  Holoombe,  169, 184, 

1^,  190  248 
Stott,  Williams  v,  399,  413,  516,  555 
Stowe  9.  Thomas,  169,  178,  248 
Stowell,  Heame  9.  406,  490,  570,  600 
Strahan  r.  Graham,  163,  167,  253 
Strange,  Attorney-General  9.  50 
Strange,  Leader  9.  201 
Strange,  Prince  Albert  9.  2,  36,  49,  50, 

57,  58,  181,  216 
Stratton,  Bex  9.  501 
Strauss  9.  Frauds,  453,  591 
Streater,  Boper  v.  41 
Strode  v.  Holmos,  406 
Strother  v.  Hutchinson,  595 
Stnart,  I*Anflon  9.  413,  414,  558,  559, 

660 
Stnart  9.  LotoU,  524,  594 
Stubbs,  HonesB  9.  560 
Stnokley  9.  Bulhead,  403 
Sturi,  Blagg  9.  406,  432,  579 
Sudlow,  NoveUo  9.  75,  92, 170,  218,  724 
Sullivan,  Beg.  v.  321,  822,  339,  362 
Sullivan  r.  Turner,  477 
Surman  9.  Shelleto,  407 
Surrey,  re  High  Sheriff  of,  866 
Swan,  Dibdin  9.  450 
Sweet  9.  Archbold,  221 
Sweet,  Arohbold  9.  281 
Sweet  9.  Benning,   106,  194,  253,  723, 

731 
Sweet  9.  Cater,  160, 161,  185,  234 
Sweet  9.  Lee,  269 
Sweet  V.  Maugham,  160,  241 
Sweet  V.  Shaw,  151),  185,  234 
Sweetapple  v.  JeHtie,  401,  550 
Syki«  r.  Svkes,  199 
Symondti,  Tbompeon  p.  Ill,  16i>,  223 


Tabart  v.  Tipper,  450,  454,  545,  54  > 
Talbot  r.  Case,  400 
Tallis,  Wright  v.  10 
Tarpley  9.  Blaby,  580,  585,  594 
Tarrant.  Carpenter  9.  899,  413 
Tarte,  Stockdale  9.  479 
Tatam,  Boston  9.  418 
Taunton,  Homer  9. 551,  578 
Taylor,  Biiily  9.  84,  236,  237 
Taylor,  Clarke  9.  392,  393,  562 
Taylor,  Harrison  9.  G05,  606,  607 
Taylor  9.  Hawkins,  429,459,  679,  582 


Digitized  by 


Google 


Xnr 


fASLE  OF  CkBtA. 


Taylor,  Ifillar  v.  2,  21,  86,  37,  55,  58, 

59.  62,  159,  181 
Taylor  v.  Pillow,  158,  202 
Taylor,  Keg.  v.  502 
Tayloi,  Rex  v.  299,  810 
Taylor  v.  Starkey,  406 
Tegg,  Mawman  v.  159,  160,  18i,  284, 

286,  289,  240 
Tempest  v.  Chambers,  401 
Templar,  Beeves  v.  570 
Templeman,  Hazlitt  v.  168,  277 
Terrell,  Moore  r.  406 
Terry  r.  Hooper,  407 
Theobald  9.  Oriohmore,  228 
Thioknesse,  Bex  v.  502 
ThimUethorpe,  Hunt  v,  886 
Thomas  v.  (JhurtoD,  427 
Thomas  v.  Jaokson,  407,  412 
Thomas,  Smith  r.  565 
Thomas,  Stowe  v.  169,  178,  248 
Thomas,  Tripp  r.  582 
Thombleson  v.  Black,  278 
Thompson  «.  Baraard.  401 
Thompson,  Digby  v.  417 
Thompson,  Harris  r.  480 
Thompson,  Littler  v.  871 
Thompson  v,  Nye,  594 
Thompson  v.  Shackell,  454,  456 
Thompson  v.  Stanhope,  12,  217 
Thompson  r.  Symonds,  111,  166,  228 
Thorley  r.  Lord  Kerry,  883,  418,  416, 

588 
Thorn.  Hopwood  v.  408,  481 
Thomborough,  Harrison  r.  885, 400, 409 
Thome,  Jones  v.  248 
Thomistonek  Dobson  r.  409 
Thorpe  v,  Macaulay,  574 
Thwaites,  Duncan  r.  467.  562 
Thwaitee,  M'Gregor  v,  426,  428,  470 
Tibbotv.  Hiiyne8,401 
Tichbome  v.  lioetyn,  871 
Tichbome  v.  Tichbome,  45,  872 
Tidman  v.  Ainslie,  565 
T^be  r.  Cooper,  891,  895,  564 
Tifuey,  Cropp  v,  888 
Tinling,  Keify  v.  445 
Tinsley  v.  Lacy,  170,  188,  283,  23(;,  2.;8 
Tipper,  Finnerty  p.  594 
Tipper,  Tabart  r.  450,  454,  545,  546 
Toakley,  Beg.  p.  502 
Todd  V.  Hawkins,  430 
Tolkien,  Boosey  v.  219 
Tomlins,  Sibley  p.  408 
Tomlinson  r.  Brittlebank,  899,  401, 418 
Tonson  r.  Collins,  62 
Tonson  v.  Walker,  62,  188,  189 
Toogood  V.  Spyring,  428,  429,  483 
Toola,  Lacy  r.  165 

Topham,  Bex  v.  420,  421,  523,  525, 582 
TowuHend,  Page  v.  55,  114,  205 
Tripp,  Longman  v.  150,  255,  285 
Tripp  p.  Thomas,  582 
Trusler  p.  Murray,  84 
Tuam  (Archbishop  oQ  v.  Bobison,  888, 

884,  412,  414 
Tuke,  Gaiiiford  p.  899,  413 
Tupling  P.  Ward,  572 
Turnbuil  r.  Bird,  487,  594 


Turner,  exparie^  866,  878,  879 
Turner  p.  Filgate,  849 
Turner  p.  Merry  weather,  558 
Turner,  Ogden  p.  413 
Turner  v.  Bobinson,  56 
Turner,  Van  Sandau  p.  363 
Turner  p.  Sullivan,  477 
Tutchin,  Bex  r.  332,  335 
Tutty  p.  Alewin,  407,  412 
Tason  p.  Evans,  579 


Universities  of  Oxford  and*  Cambridge 

p.  Bichardson,  87 
Universitv  of  Cambridge,  Basket  a  41 
Updegraph,  Commonwealth  p.  804 
Uiisheer  p.  Bette,  898 
Upton,  Cornish  p.  176 


V. 

Van  Ingen,  Livingston  p.  242 

Van  Sandau  p.  Turner,  363 

Veley,  Bex  p.  432 

Vernon,  Atcherley  p.  149 

Vernon  p.  Vernon,  875 

Vesey,  Hartwell  p.  430 

Vicars  p.  Wilcooks,  585 

VlUers  P.  Monsley,  412,  413,  414 

Vines  p.  SerreU,  583 

Vint  and  others,  Bex  p.  880 


W. 

Waddington,  Bex  p.  801,  302,  306,  310, 

882,  580,  532 
Wadaworth  p.  Bentley,  394 
Wain  r.  Warlters,  268 
Waithraan  p.  Weever,  594 
Wakefield,  Bex  p.  502 
Wakefield,  Saunders  p.  268 
Wakley  p.  Cooke,  589 
Wakley,  Cooper  p.  575,  588 
Wakley  p.  Healy,  556,  584 
Wakley  r.  Johuson,  594 
Wakley,  M'Leod,  r.  451,  576 
Walcot  p.  Walker,  4,  7 
Walden  p.  Mitchell,  403 
Walker,  Bell  p.  189 
Walker  p.  Brogdcii,  406 
Walker,  dementi  r.  28,  55,  56,  152,  721, 
Walker,  Eyre  p.  62 
Walker,  Power  p.  152,  154,  155 
Walker,  Tonson  r.  62,  188,  189 
Walker,  Walcot  p.  4,  7 
Walker,  Walthoe  p.  62 
Wallace,  re,  369 
Waller,  Forrester  p.  54,  217 
Wallcrstein  p.  Herbert,  117 
Walter,  Curry  p.  460,  464,  467,  469,  474 
Walter,  Earl  of  Leicester  p.  592,  593 


Digitized  by 


Googk 


llBLB  OF  GABBS. 


TX^ 


Walter,  Lewk  v.  478,  565 

Walter,  Piatt  r.  88,  255,  256,  2b6 

Walter,  Box  v,  526 

Wiilter,   Waaon  r.  435,  440,  459,  469, 

483,  487,  488,  493,  495,  556,  595 
Walthoe  v.  Walker,  62 
Wandsworth,  Rex  o.  530 
Ward,  Coliiaghi  r.  112,  278 
Ward,  Cook  v.  417,  578,  688,  586 
Ward,  Low  r.  86 
Ward  V,  Smith,  389 
Ward,  Tupling  r.  572 
Waring,  Hex  r.  585 
Warlten,  Wain  v.  268 
Warman  r.  Hine,  399,  415,  589 
Warner,  Stobbing  v.  400 
Waeon  v.   Walter,  435,  440,  459,  469, 

483,  487,  488,  493,  495,  656,  5U5 
Watkin  p.  Hall,  426,  555,  565 
WatBon,  Reg.  r.  312 
Watson,  Rex  v,  364,  885,  602,  521 
Waten,  Reg.  v.  518 
Wathen,  Ooleuian  v,  57,  114,  169,  170, 

188 
Watton,  Charlton  v.  492 
Watton,  Monntney  v,  895,  563 
Watts  V.  Fraser,  M4,  595 
Watts,  King  v.  480 
Weatherston  o.  Hawkins,  439 
Weaver  v.  Llovd,  391,  562,  587 
Web  V.  Poor,  400 
Webb  V.  Powers,  240 
Webb,  Reg.  r.  312 
Webb  V.  Rose,  54,  217 
Weever,  Waithman  v.  594 
Wellcslej,  De  Crespigny  v.  425 
Wcltjo,  Rox  V.  370 
Wentworth,  Brook  r.  281 
Weoley,  Woiidruff  v.  406 
West  V.  Frauds,  204 
West,  Gray  r.  596 
West,  Reg.  v.  609 
West  Hartlepool  Harbour  and  Railway 

CompaDv,  Coleman  v.  375 
WosUm  9.  Dobniet,  427 
Wetmore  r.  Scorille,  17 
Whall,  Mercer  r.  676 
Wharton  p.  Brook,  406 
Wheatley,  Keene  v,  36,  117,  244,  249, 

249 
Wheatson  r.  Peters,  49,  243 
Wheblo,  De  Bereuger  v.  119 
Whitcomb,  Poole  r.  597 
White,  Ashby  r.  216 
White  V.  Geroch,  58 
White,  Rex  v,  362,  502 
White,  Stamp  r.  401 
Whitehead,  Hell  v,  238 
Whitehoose,  Reg.  r.  532 
Whiteley  v.  Adamn,  428,  429 
Whitfield   9.    South-Eastorn    lUilway 

Company,  389,  541 
Whittingham  r.  Wooler,  185,  239 
Whittington  v.  Gladwin,  409 
Whitworth,  Caulfield  v,  582 
WUby  V.  Elston,  413 
Wiloocka,  Vicars  v.  585 
Wilcox,  Qylea  v.  189,  239 


Wilcox,  Eiug  of  the  Two  Sicilies  v. 

574 
Wildes,  Cooke  v.  429,  433,  579 
Wildy,  Stevens  «.  89,  234 
Wilkes,  Rex  «.  328,  501 
Wilkes,  Roworth  v,  109,  lia  168, 184 
Wilkins  V.  Aikin,  109,  171,  231 
Wilkins,  Cuddington  v.  303,  U3,  571 
Wilkins,  Hobart  v.  540 
Wilkinson,  Hibbs  v.  447 
Willett,  Rex  v.  505 
Williams  v.  Beaumont,  389,  538 
Williams,  ex  parte,  505 
Williams,  Rex  v.  300,302,  498, 504,  522, 

534 
Williams  «.  Stott,  399,  413,  616,  565 
Williams's  rase,  324 
Wilmett  r.  Harmer,  587 
Wilson's  (Cams)  c<ise,  370 
Wilson,  Haire  v.  390 
Wilson  9.  Reed,  389,  448 
Wilson,  Rex  9.  584 
Wilson  9.  Robinson,  558,  579,  581 
Wilton  (Earl  of)  Dickson,  9.  428,  429 
Wilts,   AC.  Canal  Company,-  Gaby  9. 

223 
Winchester,  Longman  9.  82,  176,  180, 

197 
Windover  9.  Smith,  605 
Winsmere  9.  Green  bank,  216 
Wisdoms,  Smith  9.  400 
Wise,  Berryman  9.  523,  585 
Wiseman  9.  Wiseman,  400 
Withers,  Rex  9.  535 
Wood  9.  Adam,  544 
Wood  9.  Boosey,  78,  85,  89,  118, 134, 

157,  203 
Wood,  Boosoy  9.  568 
Wood  r.  Brown,  544 
Wood9.  Chart,  141,  142 
Wood,  Smith  r.  586 
Woodard  9.  Dowsing,  415 
Woodfall,  Rex  r.  329,  533 
Woodgate  9.  Rideout,   385,  419,   444, 

445 
Woodgate,  Wright  r.  428,  483,  679 
Woodruff,  Biuns  r.  79 
Woodruff  9.  Weoley,  406 
Woodward  9.  Lander,  430 
Wooler,  Whittingham  0.  185,  239 
Woolmcr,  Reg.  9.  508 
Wooluoth,  Meadows  9.  385,  386,  401 
Woolsoy  9.  Judd,  17,  243,  249 
Woolston,  Rex  v.  300,  305 
Wright,  Oartwright  9.  546 
Wright  9.  Clements,  544 
Wright  V.  Goodlake,  222 
Wright,  Margetson  9.  605 
Wright,  Martin  v.  186,  207 
Wright  9.  Moorhouso,  406 
Wright,  Morris  9.  177 
Wright,  Rex  9.  458,  467,  484,  498,  604 
Wright9.  Tallis,10 
Wright  9.  Woodgate,  428,  433,  679 
Wrightson,  Reg.  9.  370 
Wyatt  9.  Barnard,  79,  98, 109,  180 
Wyatt,  Rex  9.  379 
Wyldc,  Robertson  9. 580 


Digitized  by 


Google 


JUL  VI 


TABLS  Of  CSAflBB. 


TarmoDtl),  exjxirie  the  Mayor  of,  870 

Yates,  Clay  v.  289,  294 

Tat«8,  Collins  v.  574 

Yates  V.  Lnnsing,  427 

Yeomans,  Hoxt  v.  400 

York,  Ishain  v.  403 

Young  9.  AuBtcD,  566 


Young  9.  Maome,  411 
Youngn,  Astley  v.  427,  428 
Yrisarri  r.  Clement,  628,  584 


Z. 

Zenobio  o.  Axtell,  615,  547 


Digitized  by 


Google 


ADDENDA  ET  CORRIGENDA. 


Paob  8,  line  5,  after  17  Geo.  3,  c.  57,  add  ^'sculptare,  models,  and  casts 
(5i  Geo.  3,  c.  56)." 

Paob  65,  line  26, /or  *'  Act "  read  "  Acts." 
Paox  84,  after  line  12,  insert  : 

The  Scotch  Conrt  of  Session  has  held  in  the  recent  case  of     New  edition 
Bhdc  ▼.  Murray  (9  Scotch  Scbh.  Gas.  341,  3rd  Series),  that  a       witti  notes. 
person  may,  hy  pahlishing  a  roprint  of  a  work  of  which  the  copyright  has 
expired,  with  notes  and  illastrations  from  other  works,  create  a  new  copjrright 
wlueh  will  be  protected  from  piracy ;  and  that  it  is  a  piratical  use  of  such  copy- 
right work  to  borrow  from  it  any  considerable  number  of  those  illustration!). 

It  was  contended  on  behalf  of  the  defenders  in  this  case  (an  action  for 
infringing  the  parsners*  copyright  in  the  works  of  Sir  Walter  Scott  by  publish- 
ing what  purported  to  be  a  reprint  of  the  original  edition  of  the  "  Minstrelsy 
of  the  Scottish  Border  ")  that  the  copyright  claimed  by  the  pursuers  was 
a  copyright  of  an  edition  of  a  work,  not  of  the  original  text,  the  copyright  in 
which  had  admittedly  long  since  expired ;  that  the  pursuers'  claim  to  copyright 
was  chiefly  based  on  notes  contributed  to  their  alleged  copyright  edition ;  that 
to  make  notes  the  subject  of  copyright,  they  must  in  a  reasonable  sense  form  a 
**  book,"  and  must  constitute  the  value  of  the  new  edition ;  that  that  was  not 
the  case  with  the  pursuers'  edition,  the  notes  added  by  their  edition  being  200 
in  all,  many  of  them  unimportant,  and  not  extending  to  25  small  pages ;  that 
only  40  were  taken  by  the  defenders,  10  of  them  being  found  in  editions 
not  copyright ;  and  finally,  that  it  was  open  to  the  defenders  to  quote  even 
from  copyright  books  for  tlie  purpose  of  illustration  ;  but  the  Court  of 
Session,  affirming  the  interlocutor  of  the  Iiord  Ordinary,  held  the  defenders 
liable  for  piracy. 

Some  Taluable  obeeryations  were  made  by  the  court,  in  this  case,  on  the 
question — ^what  constitutes  a  new  edition  of  a  book?  '* Questions  of  great 
nicety  and  difficulty,''  said  the  Lord  President,  '*  may  arise  as  to  how  far  a  new 
edition  of  a  work  is  a  proper  subject  of  copyright  at  all ;  but  that  must  always 
depend  upon  circumstances.  A  new  edition  of  a  book  may  be  a  mere  reprint 
of  an  old  edition,  and  plainly  that  would  not  entitle  the  author  to  a  new  term 
of  copyright  running  from  the  date  of  the  new  edition.  On  the  other  hand,  a 
new  edition  of  a  book  may  be  so  enlarged  and  improved  as  to  constitute  in 
reality  a  new  work,  and  that  just  as  clearly  will  entitle  the  author  to  a  copy- 
right running  from  the  date  of  the  new  edition.  Take  for  example,  in  illustra- 
tion of  that,  a  new  edition  of  a  scientific  work  which  is  published  twenty  or 
thirty  years  after  the  date  of  the  first  edition.  The  progress  of  science  in  the 
intenral  necessarily  leads  to  the  new  edition  being  a  very  different  book  from 
the  old.  That  old  edition  will  probably,  in  the  course  of  these  twenty  or  thirty 
years,  have  become  comparatively  worthless,  while  the  new  edition,  particularly 
if  it  is  the  production  of  the  original  author  himself,  will  be  as  valuable  at  the 
later  period  as  the  original  edition  of  the  book  was  at  the  time  when  it  was 
published.  But  there  ure  many  cases  between  those  two  extremes ;  and  the 
difficulty  will  be  to  lay  down  any  general  rulo  as  to  what  amount  of  addition 
or  alteration  or  new  matter  wUl  entitle  a  second  or  a  new  edition  of  a  book  to 
the  privilege  of  copyright,  or  whether  the  copyright  extends  to  the  book  as 
amended  or  improved,  or  is  confined  only  to  the  additions  or  improvements 
themselves,  as  distinguished  from  the  rest  of  the  book.  I  think  in  the  present 
esse  that  we  shall  not  find  that  we  are  in  reality  much  troubled  with  such 
diffieulties.** 
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"It  is  not  necessary,"  observed  Lord  Ardmillan,  "that  a  work  shall  be 
entirely  a  new  work  in  order  to  be  the  sabject  of  copyright.  A  new  edition 
is  not  necessarily  a  subject  of  copyright,  but  it  may  be  so.  There  must  be 
some  originality  in  it ;  it  may  be  in  new  thought  or  in  new  illustration,  or  in 
new  explanatory  and  illustrative  annotation,  or  even,  in  some  peculiar  instances, 
in  simply  new  arrangement.  If,  in  any  of  these  respects,  there  is  independent 
mental  effort,  then  in  the  result  of  that  mental  effort,  there  may  be  copyright.'* 

Lord  Kinloch  said :  "  I  think  it  clear  that  it  will  not  create  copyright  in  a  new 
edition  of  a  work,  of  which  the  copyright  has  expired,  merely  to  make  a  few 
emendations  of  the  text,  or  to  add  a  few  unimportant  notes.  To  create  a 
copyright  by  alterations  of  the  text,  these  must  be  extensive  and  substantial, 
practically  making  a  new  book.  With  regard  to  notes,  in  like  manner,  they 
must  exhibit  an  addition  to  the  work  which  is  not  superficial  or  colourable, 
but  imparts  to  the  book  a  true  and  real  value,  over  and  above  that  belonging 
to  the  text  This  value  may,  perhaps,  be  rightly  expressed  by  saying  that  the 
book  will  procure  purchasers  in  the  market  on  special  account  of  these  notes. 
When  notes  to  this  extent  and  of  this  value  are  added,  I  cannot  doubt  that 
they  attach  to  the  edition  the  privilege  of  copyright.  The  principle  of  the 
law  of  copyright  directly  applies.  There  is  involved  in  such  annotation,  and 
often  in  a  very  eminent  degree,  an  exercise  of  intellect  and  an  application  of 
learning,  which  place  the  annotator  in  the  position  and  character  of  author,  in 
the  most  proper  sense  of  the  word.  The  skill  and  labour  of  such  an  annotator 
have  often  been  procured  at  a  price  which  cries  shame  on  the  miserable  dole 
which  formed  to  the  author  of  the  text  his  only  remuneration.  In  every  view, 
the  addition  of  such  notes  as  I  have  figured,  puts  the  stamp  of  copyright  on 
the  edition  to  which  they  are  attached.  It  will  still,  of  course,  remain  open 
to  publish  the  text,  which,  ex  hypothesis  is  the  same  as  in  the  original  edition ; 
but  to  take  and  publish  the  notes  will  be  a  clear  infringement  of  copyright." 
Notoa  need  not        It  is  not  necessary  that  the  notes  should  be  originid :  if  skill 

be  origtnaL  and  labour  are  bestowed  in  their  selection  and  application,  the 
annotator  is  entitled  to  popyrigbt  in  them. 

"  Of  the  200  notes,"  said  the  Lord  President,  in  the  ease  just  referred  to, 
"  the  defenders*  counsel  tells  us  further  that  15  only  consist  of  original  matter 
and  are  the  composition  of  Mr.  Lockhart  himself,  while  the  remaining  185  are 
quotations  from  other  books  and  authors.  Now  this  seems  to  be  considered 
lUso  to  be  a  sort  of  disparagement  of  the  value  of  the  notes,  in  which  I  cannot 
at  all  agree.  It  seems  to  me  that  notes  of  this  kind  are  almost  chiefly  valu- 
able in  bringing  together,  and  in  combination,  the  thoughts  of  the  same  author 
in  different  plsMses,  or  the  thoughts  of  other  authors  or  of  critics  bearing  upon 
the  point  that  is  under  consideration ;  and  nothing  could  better  illustrate  it  than 
a  number  of  the  notes  which  we  see  in  these  very  volumes,  and  which  are  ex- 
ceedingly interesting  and  valuable  as  matter  of  literary  and  critical  taste  and 
judgment.  The  quotations  are  in  many  places  most  apposite,  and  highly 
illustrative  of  the  text,  and  exceedingly  interesting  to  the  reader;  and  certainly 
the  selection  and  application  of  such  quotations  from  other  books  may  exorcise 
as  high  literary  faculties  as  the  composition  of  original  matter.  They  may  be 
the  result  both  of  skill  and  of  labour  and  of  great  literary  taste ;  and,  therefore, 
I  think  the  circumstance  that  the  notes  consist  to  a  great  extent  of  quotations  is 
anything  but  a  disparagement  of  their  value."  So  Lord  Elinloch:  "It  was, 
perhaps,  thought  that  to  repeat  quotations  from  well-known  authors  was  not 
piracy.  If  so,  I  think  a  great  mistake  was  committed.  In  the  adaptation  of 
the  quotation  to  the  ballad  which  it  illustrates — the  literary  research  which 
discovered  it — ^the  critical  skill  which  applied  it — there  was,  I  think,  an  act 
of  authorship  performed  of  which  no  one  was  entitled  to  take  the  benefit  for 
his  own  publication,  and  thereby  to  save  the  labour,  the  learning,  and  the 
expenditure,  necessary  even  for  this  part  of  the  annotation.*' 

Page  117,  marginal  note, /or  "  authorship  of  **  read  "  copyright  in." 

Paob  118,  before  line  3,  add:—l%  has  recently  been  decided  that  joint 

authorship  in  a  dramatic  composition  is  not  constituted  by  one 

Joint  perBon*8  altering  the  work  of  another  without  his  consent,  even 

authoreWp.       though  an  entirely  new  scene  should  thereby  be  added !  (JUry  v. 
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Jiutl^,  L.  T.  Jose  3, 1871,  p.  85 ;  Weekly  Notes,  June  3,  1871,  p.  122 ;  Notes  of 
Gases,  June  9, 1871,  p.  127.)  The  Court  of  Gommon  Pleas  considered  that  joint 
aathorship  consisted  in  the  co-operation  of  two  or  more  authors  in  a  common 
design,  and  that  where  there  was  no  joint  concert  as  to  the  general  design  and 
arrangement  of  the  play,  the  person  at  whose  request  it  was  written,  and  who, 
besides  making  seyenil  alterations  of  an  unimportant  character,  had  introduced 
one  entirely  new  scene,  was  not,  as  joint  author,  entitled,  after  the  death  of  the 
writer,  to  sue  for  penalties  for  the  unauthorised  performance  of  the  piece, 
although  the  deceased  writer  had  given  him  a  receipt  for  a  sum  of  money  on 
account,  expressed  to  be  for  his  "share  as  joint  author:"  (Ibid)  The  court 
said  that,  to  hold  otherwise  would  give  a  copyright  to  many  Uves  instead  of  to 
one  life,  as  the  statute  contemplated ;  and  if  the  contributor  of  an  alteration  or 
scene  were  held  to  be  a  oo-author,  the  consequence  would  be  that  as  many 
anthers  as  had  written  a  scene  or  made  an  alteration  in  a  dramatic  piece 
might  each  of  them  bring  an  action  for  penalties. 
Page  127,  before  the  last  line,  insert : 

An  Act  respecting  copyrights  in  Canada  was  passed  in  1868   Canadlsn  copy- 
rSl  Vict  c.  54,  being  the  first  session  of  the  first  Parliament  of  right 

Canada)  by  the  Senate  and  House  of  Commons  of  Canada,  and  assented  to  by 
Hot  Majesty. 

The  most  important  provision  of  this  Act  is  contained  in  the     poblication  in 
9th  section,  which  enacts  that  to  entitle  any  literary  production         Canada 
or  engraving,  which  is  the  work  of  a  person  resident  in  Qreat        neoeasary. 
Britain  or  Ireland,  to  the  protection  of  the  Act,  the  work  must  be  **  printed  and 
pnblished  in  Canada,"  and  must  contain,  in  addition  to  a  notice  of  having  been 
entered  according  to  Act  of  Parliament  of  Canada,  and  immediately  after  it, 
«*  tl^e  name  and  place  of  abode  or  business  in  Canada  of  the  printer  and  pub- 
lisher thereof." 

The  persons  who  may  possess  copyright,  and  the  works  in  who  may  have 
which  it  may  be  enjoyed,  are  dealt  with  by  the  3rd  section,  oopyrlght  in 
It  provides  that  **  any  person  resident  in  Canada,  or  any  person  Canada, 
bemg  a  British  subject,  and  resident  in  Qreat  Britain  or  Ireland,  who  is  the 
author  of  any  book,  map,  chart,  or  musical  composition,  or  of  any  original 
painting,  drawing,  statuary,  sculpture,  or  photograph,  or  who  invents,  designs, 
etches,  engraves,  or  causes  to  be  engpraved,  etched,  or  made  from  his  own 
design,  any  print  or  engraving,  and  the  le^  representatives  of  such  persons 
shall  have  the  sole  right  and  liberty  of  printing,  reprinting,  publishing,  repro- 
ducing, and  vending  such  literary,  scientific,  or  artistical  works  or  composi- 
tions, in  whole  or  in  part,  and  of  allowing  translations  to  be  made  of  such 
literary  works  from  one  language  into  other  languages,  for  the  term  of  28 
years  from  the  time  of  recording  the  title  thereof  in  the  manner  hereinafter 
directed ;  but  no  immoral  or  licentious,  treasonable  or  seditions,  book,  or  any 
other  sneh  literary,  scientific,  or  artistical  work,  or  composition,  shall  be  the 
subject  of  such  registration  or  copyright.** 

If  at  the  expiration  of  the  terms  of  28  years  the  author  or  any  of      Renewal  of 
them  (if  originally  more  than  one)  is  still  living  and  residing  in  term. 

CsJiada  or  Great  Britain,  or,  if  dead,  has  left  a  widow,  child,  or  children  living, 
the  term  is  to  be  continued  for  14  years  more  to  such  au^or,  widow,  child,  or 
ohildren ;  but  the  title  of  the  work  secured  must  be,  within  a  year  after  the 
expiration  of  the  first  term,  recorded,  and  the  same  regulations  must  be 
observed  as  in  the  case  of  original  coj^ghts :  (sect.  4.) 

In  an  esses  of  renewal  of  copyright  under  the  Act,  the    Publication  of 
author  or  proprietor  must,  within  two  months  from  the  date  of        record  of 
the  renewal,  cause  a  copy  of  the  record  of  it  to  be  pnblished        renewal. 
once  in  the  Canada  Gazette:  (sect.  5.) 

Nothing  contained  in  the  Act  is  to  prejudice  the  right  of  any    No  copyright  hi 
person  to  represent  any  scene  or  object,  notwithstanding  that     ^ny  scene  or 
there  may  be  copyright  in  some  other  representation  of  such  object 

scene  fr  object :  (seet.  14.) 

Whenever  the  work  has  been  executed  by  the  author  for  Copyright  of 
another  person,  or  has  been  sold  to  another  person  for  due  work  made  to 
ocmsiderakion,  tiie  author  is  not  to  be  entitled  to  obtain  or  retain       ^r^r,  tte. 
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the  proprietonliip  of  the  copyrightf  whioh  is  by  the  said  tranBaction  virtoaUy 
transferred  to  the  purchaser,  who  may  avail  himself  of  the  privilege,  unless 
such  privilege  is  specially  reserved  by  the  author  or  artist  in  a  deed  duly 
executed:  (sect.  15.) 
BeqoiBlteB  to  The  requisites  to  cop3^ght  are:  (1)  Recording  title;  (2) 
oopyriglit  Deposit  of  copies ;  (S)  Insertion  of  notice  of  copyright  in  the 
work;  and  (4)  In  the  case  of  works  of  British  subjects  residing  in  Great 
Britain  or  Ireland,  publication  in  Canada,  and  insertion  in  the  work,  imme- 
diately after  the  ordinary  notice  of  copyright,  of  the  name  and  place  of  abode 
or  business  in  Canada  of  the  printer  and  publisher  of  it. 

Register  of  The  Minister  of  Agriculturo  is  to  cause  to  be  kept  in  his  office 

copyrights.  a  book  called  the  *' Register  of  copyrights,"  in  which  pro- 
prietors of  literary,  scientific,  and  artistic  works  may  have  them  registered : 
(Sect.  1.)  He  may  abo,  from  time  to  time,  subject  to  the  approval  of  the 
Governor  in  Council,  make  rules,  regulations,  and  forms  for  the  purposes  of  ' 
the  Act ;  such  regulations  and  forms  being  circulated  in  print  for  the  use  of 
the  public,  are  to  be  deemed  correct  for  the  purposes  of  the  Act ;  and  all 
documents  executed  according  to  the  same  and  accepted  by  him,  are  to  be  held 
valid  so  far  as  relates  to  all  official  proceedings  under  the  Act :  (sect.  2  ) 

Deposit  of  No  person  is  to  be  entitled  to  the  benefit  of  the  Act.  unless 

copiea  he  has  deposited  in  the  office  of  the  Minister  of  Agriculture 

two  copies  of  the  book,  map,  chart,  musical  composition,  photograph,  print,  cut, 
or  engraving,^  and  in  case  of  paintings,  drawings,  statuary,  and  sculptures, 
unless  he  has  'f umisbod  a  written  description  of  such  works  of  art,  and  the 
Minister  of  Agriculture  is  forthwith  to  cause  the  same  to  be  recorded  in  the 
book  kept  for  the  purpose,  and  in  manner  prescribed,  for  which  record  a  pay- 
ment of  one  dollar  is  to  be  made,  and  the  like  sum  for  every  copy  given  to  the 
person  claiming  the  right,  or  his  representatives,  the  sums  so  paid  to  be  paid 
over  to  the  Receiver-General,  to  form  part  of  the  Consolidated  Revenue  of 
Canada:  (sect.  6.)  The  Minister  of  Agriculture  is  to  cause  one  of  the  two 
copies  to  be  deposited  in  the  Library  of  the  Parliament  of  Canada:  (sect  7.) 
Notice  of  copy-  Nor  is  any  person  to  bo  entitled  to  the  benefit  of  the  Act 
right  to  appear  unless  he  gives  information  of  the  copyright  being  secured,  by 
inworiL        causing  to  be  inserted  in  the  several  copies  of  every  edition 

Jmblished  during  the  term  secured,  on  the  title-page,  or  the  page  immediately 
ollowing,  if  it  be  a  book,  or  if  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  phot^^graph,  by  causing  it  to  be  impressed  on  the  face  thereof,  or 
if  a  volume  of  maps,  charts,  music,  or  engravings,  upon  the  title  or  frontispiece, 
the  following  words :  "  Entered  according  to  Act  of  the  Parliament  of  Canada, 
in  the  year  ,  by  A.  B.,  in  the  office  of  the  Minister  of  Agriculture  :** 

(sect  8.) 

In  the  case  of  paintings,  drawings,  statuary,  and  sculpture,  the  signature  of 
the  artist  is  to  be  doomed  a  sufficient  notice  of  proprietorship :  {lb.) 

Temporary  -^  literary  work  intended  to  be  published  m  pamphlet  or 

TegistraUon  to     book  form,  but  which  is  first  published  in  separate  articles  in  a 
secure  copy-     newspaper  or  periodical,  may  be'  the  subject  of  registration 
right  within  the  Act,  whilst  so  preliminarily  published,  provided  the 

title  of  the  MS.  and  a  short  analysis  of  the  work  are  deposited  in  the  office  of 
the  Minister  of  Agriculture,  the  registration  fee  be  duly  paid,  and  every  sepa- 
rate article  so  published,  be  preceded  by  the  words  "  Registered  in  aocordanoe 
with  the  Copyright  Act  of  1868 ;"  but  the  work,  when  published  in  book  or 
pamphlet  form,  is  to  be  subject,  besides,  to  the  other  requirements  of  the  Act : 
(sect.  13.) 

Penalty  for  In-        ^^  ^^  piracy  for  any  other  person,  after  the  recording  of  the  title 

fringement  of    of  any   book  according  to  the  Act,  within  the  term  or  tenns 

copyrisht  In     therein  limited,  to  print,  publish,  or  import,  or  cause  to  be 

*^^'"  y         printed,  published,  or  imported,  any  copy  or  translation  of  such 

book,  without  the  consent  of  the  pereon  legally  entitled  to  the  copyright  first 

had  and  obtained  by  deed  duly  executed,  or  knowing  the  same  to  be  so  printed 

or  imported,  to  publish,  sell,  or  expose  to  sale,  or  cause  to  be  published,  sold,  or 

exposed  to  sale,  any  copy  of  su(^  book  without  such  consent  in  writing.    The 

offender  is  to  forfeit  every  copy  of  the  book  to  the  person  legally  entitl^  to  th^ 
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oc^y right,  and  two  doHara  for  erery  copy  found  in  his  pOBseosion,  either  printed 
or  printing,  publiBhed,  imported,  or  exposed  to  sale,  contrary  to  the  intent  of 
the  Act ;  one  moiety  of  the  penalty  to  be  to  the  use  of  Her  Majesty,  the  other 
to  the  l^al  owner  of  the  copyright,  to  be  recovered  in  any  oonrt  of  competent 
jurisdiction:  (sect.  13.) 

WhoeTer,  within  the  term  limited,  and  after  the  recording  of      Iq  p^in^^ng, 
any  painting,  drawing,  statuary,  or   sculpture,  reproduces  in      drawing,  or 
any  manner,  or  causes  to  be  reproduced,  made,  or  sold,  in  whole       soalpture ; 
or  part,  copies  of  those  works  of  art  without  the  consent  of  the  proprietor  or 
proprietors,  is  to  forfeit  the  plate  or  plates  on  which  such  reproduction  has 
been  made,  and  also  every  sheet  thereof  so  copied,  printed,  of  photographed,  to 
the  proprietor  of  the  copyright,  and  also  two  dullard  for  every  sheet  of  the 
same  reprodnction  so  pubUshed  or  exposed  to  sale,  contrary  to  the  intent  of  the 
Act,  the  penalty  to  be  divisible  and  recoverable  as  in  the  ca^  of  piracy  of 
books:  (sect.  11.) 

If  any  person,  within  the  time  limited,  and  after  the  record-  ^^  prints,  maps, 
ing  of  any  print,  cut  or  engraving,  map,  chart,  musical  com-  charts,  mosioal 
position,  or  photograph,  according  to  the  provisions  of  the  compoaitioiu^  or 
Act,  engraves,  etches,  or  works,  sells  or  copies,  or  causes  to  be  pnoto««»pba 
engravod,  etched,  or  copied,  made  or  sold,  either  in  the  Whole,  or  by  varying, 
adding  to,  or  diminishing  the  main  design,  with  intent  to  evade  the  law,  or 
prints  or  imports  for  sale,  or  causes  to  be  printed  or  imported  for  sale,  any 
such  map,  chart,  &c,  or  any  parts  thereof,  without  the  consent  of  the  pro- 
prietor of  the  copyri^^t,  first  obtained  as  aforesaid,  or  knowing  the  same  to 
be  so  printed  or  imported  without  such  consent,  publishes,  sells  or  exposes  to 
sale,  or  in  any  manner  disposes  of  any  such  map,  chart,  &c.,  without  such 
consent,  he  is  to  forfeit  the  plate  or  plates  on  which  such  map,  chart,  &c.,  has 
been  copied,  and  also  every  sheet  thereof,  so  copied  or  printed,  to  the  proprietor 
of  the  copyright,  and  also  two  dollars  for  every  sheet  of  such  map,  musical 
composition,  <&c.,  found  in  his  possession,  printed  or  published  or  exposed  to 
sala,  contrary  to  the  true  intent  and  meaning  of  the  Act;  the  penalty  to  be 
divisible  and  recoverable  as  in  the  preceding  cases :  (sect.  12.) 

If  any  person .  prints  or  publishes  any  MS.  whatever  in  Damages  for 
Ganada,  or,  the  same  having  been  printed  or  published  elso-  infringement  of 
where,  offers  it  or  causes  it  to  be  offered  for  sale  in  Canada,  with-  copyright 
out  the  consent  of  the  author  or  legal  proprietor  firat  obtained,  such  author  or 
proprietor  being  resident  in  Ganiula,  or  being  a  British  subject  resident  in 
Great  Britain  or  Ireland,  such  person  is  to  be  liable  to  the  author  or  proprietor 
for  all  damages  occasioned  by  such  injury,  to  be  recovered  in  any  court  of 
competent  jurisdiction :  (sect  16.) 

If  any  person  prints,  publishes,  or  reproduces  any  book,  map.  Penalty  for 
chart,  musical  composition,  print,  cut,  or  engraving,  or  other  f*^^^^  pretend- 
work  of  art,  or  photograph,  and,  not  having  legally  acquired  ^g  to  have  oopy- 
the  copyright  thereof,  inserts  therein,  or  impresses  thereon, 
that  it  has  been  entered  according  to  the  Act,  or  words  to  that  effect,  he  is  to 
incur  a  penalty  not  exceeding  60  dollars,  to  be  divisible  and  recoverable  as  in 
preceding  cases:  (sect.  H.) 

All  proceedings  for  the  recovery  of  penalties  under  the  Act     Limitation  of 
must  be  commenced  vrithin  two  years  from  the  cause  of  action         actiona 
ari8uig:(8ect  18.) 

The  Act  repeals  former  Gopyright  Acta,  saving  in  respect  of  Bepeal  of  former 
unazpied  terms  thereunder :  (sects.  19,  20.)  Acta. 

Paob  165,  before  line  19,  €uUi:  But  a  receipt  for  money  on  account,  given  by 
the  writer  of  a  play  to  the  person  for  whom  he  writes  it  on  commission,  does 
not  amount  to  an  assignment:  (^Levy  v.  Ruthy,  L.  T.  June  S,  1871,  p.  85; 
Weekly  Notes,  June  8,  1871,  p.  122 ;  Notes  of  Gases,  June  9,  1871,  p.  127). 

Paob  265,  second  marginal  note,  for  *'  stamped  **  read  **  stamp.** 

Paoi  267,  Unes  23,  24, /or  "property  *»  rsac?  "penalty.** 

Pacb  823,  Une  15,/or  •«Gharles**  read  *'  James.** 

PAia  858,  line  18, /or  «« and**  read  "  or.** 
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Page  379,  note  id),for  "Clements*'  read ** Clement." 

Paob  412,  note  (»,  line  \,for  "  Herle  "  read  "  Kerle." 

Page  413,  note  (a),  line  8, /or  "  Stewart"  read  "  Stuart.". 

Page  428,  line  7,  for  "  Dixon  "  read  "  Dickson." 

Page  465,  line  6,  for  "  came  "  read  **  come." 

Page  488,  marginal  note,  and  lines  18,  25,  and  42,  for  "Creevy"  read 
"  Oreevey." 

Page  506,  before  line  40,  add :  In  the  case  of  Reg.  t.  Stanger  (L.  Rep.  6  Q.  B. 
352 ;  40  L.  J.  96,  Q.  B.)  affidavits  stating  that  a  copy  of  the  newspaper  in 
which  the  libel  appeared  had  been  purchased  from  a  sidesman  in  the  offioe  of 
the  newspaper,  and  that  by  a  footnote  to  the  newspaper  the  defendant  woa 
stated  to  be  the  printer  and  publisher  of  it,  and  that  deponent  believed  him 
to  be  so,  were  hold  not  to  disclose  logal  evidence  of  publication  entitling  to  a 
rule  for  a  criminal  information.  lu  the  same  case  the  court  doubted  whether 
recourse  could  be  had  to  the  affidavits  of  the  defendant  used  in  showing  cause 
against  the  rule  ntst,  in  order  to  supply  the  defects  in  those  for  the  prosecution. 

Page  508,  note  (a),  for  "  Rex  "  read  "  Reg." 

Page  615,  note  {b),for  "Reg.**  read  '*Rex." 
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PART  I -LAW  OF  COPYRIGHT. 


CHAPTER  I. 

UTERARY   PROPERTY. 

Thi  foundation  of  Literary  property  is  the  same  as  that  of  all 
other  property.  "La  propri^t^/'  says  Bentham,(a)  "n'est 
qn'nne  base  d'attente;  Fattente  de  retirer  certains  avan- 
tages  de  la  chose  qu'on  dit  poss^der  en  consequence  des 
rapports  oh  Fon  est  d6jk  plac^  vis-Jl-vis  d'elle;'^  and  this 
expectation  of  advantages  to  be  derived  is  altogether  the 
work  of  law.  In  the  right  of  property  are  two  elements  in- 
volved, first,  the  power  of  using  indefinitely  the  subject  of 
the  right,  or  of  applying  it  to  uses  or  purposes  which  are 
not  positively  and  exactly  circumscribed;  and,  secondly,  a 
power  of  excluding  others  from  using  the  same  subject.  (6) 
These  are  the  advantages  which  the  possessor  of  literary 
as  well  as  other  property  enjoys,  and  which  the  law 
of  the  land  secures  to  him.  The  sole  right  of  originally 
giving  to  the  world  the  results  of  his  mental  labours, 
and  the  power  to  hinder  the  infringement  by  others  of 
his  property  therein,  are  guaranteed  to  every  British 
subject  by  law,  so  far  as  law  can  accomplish  that  object ; 
for  the  mental  experiences  of  all  of  us  have  so  much  in 
common,  the  thoughts  of  most  men  resemble  each  other  to 
so  large  an  extent,  that  to  determine  and  guard  specific 
property  in  ideas  merely — ^ideas  which  have  not  embodied 
themselves  in  a  material  form — ^is  a  task  which  no  law  makers 


**  Traitda  de  Legialation/^  par  Dumont,  p.  95. 
Austin  Jur.  iii.  19. 
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pabt  l  not  pretending  to  omniscience  could  undertake  to  perform. 
CHAralR:;!.  Hence  our  law  takes  no  cognisance  of  any  claims  to  the 
—  ownership  of  ideas  which  have  not  found  a  material 
clothing,  and  refuses  to  preserve  the  most  original  of  men 
from  the  annoyance  of  having  pubUshed  abroad,  either  by 
writing  or  by  word  of  mouth,  his  most  original  ideas, 
which  have  been  communicated  to  another  in  the  course  of 
conversation.  The  original  ideas  of  a  man  on  any  subject, 
though  they  exist  not  out  of  relation  to  his  mind,  in  one 
sense  really  belong  as  entirely  to  him  as  if  they  were 
reduced  by  him  to  writing,  and  hence  it  might  be  thought 
that  he  ought  to  be  enabled  to  assert  an  equal  claim 
to  them  in  the  one  case  as  in  the  other.  But  the  prac- 
tical impossibility  referred  to,  of  dealing  by  means  of  legal 
proof  with  the  former  case,  has  rendered  necessary  the 
distinction  which  the  law  makes  between  the  two.  The  in- 
tangible and  incorporeal  products  of  his  mind,  so  long  as 
they  remain  in  that  condition,  are  beyond  the  protection  of 
law ;  when  reduced  into  any  material  form,  which  can  be 
produced  in  a  court  of  justice,  or  be  identified  by  proofs  of 
a  satisfactory  kind,  the  author's  right  to  them  (called  copy- 
right) becomes  enforceable  by  law.(a)  And  that  right  is 
twofold :  first,  he  has  a  right  to  them,  and  a  property  in 
them  whilst  the  materials  embodying  them  remain  unpub- 
lished in  his  possession ;  and;  secondly,  after  they  are  pub- 
lished he  has  a  statutory  exclusive  property  in  them  limited 
in  point  of  duration. (&)  This  obvious  division  of  the  subject 
will  be  followed  in  dealing  with  the  copyright  belonging  to 
individuals,  and  we  shall  treat  separately  of  the  property  in 
unpublished  works,  or  copyright  before  publication,  and  in 
published  works,  or  copyright  after  publication.  Before 
doing  so,  however,  it  will  be  advisable  to  determine  the 
answers  to  two  other  questions,  namely:  first,  in  what  works 
this  right  of  property  exists  ?  and  secondly,  what  class  of 
persons  are  entitled  to  claim  and  enjoy  the  right  ?  With 
these  we  shall  now  proceed  to  deal  in  order. 

(a)  "  It  is  a  well-known  and  established  maxim  (which,  I  apprehend, 
holds  as  true  now  as  it  did  2000  years  ago)  *•  that  nothing  can  be  the 
object  of  property  which  has  not  a  corporeal  substance  ^'^  (Yates,  J.,  in 
Millar  v.  Taylor,  4  Burr.  2361.) 

(b)  "  Copyright  is  not  of  a  simple  but  a  complex  nature,  involving 
two  conditions,  one  of  publication  and  the  other  of  exclusion.  An 
author  claims  the  right  of  multiplying  the  copies  of  his  work,  and  of 
thus  securing  to  himself  present  reputation  and  distant  fame ;  and  he 
also  claims  the  advantage  of  excluding  by  statute  law,  other  persons 
from  multiplying  copies  of  the  same  work  : "  {Arguendo  in  Prince  Albert 
y.  Strange,  2  Do  G.  &  Sm.  674.) 
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Paw  L 

CHAPTER  n.  oha^  il 

IN  WHAT  WORKS  COPYRIGHT  EXISTS. 

CoPTBiQHT  may  exist  with  regard  to  every  original  composi-  Ennmeration  of 
tion  or  work  of  literature,  science,  or  art,  which  is  innocent  in  ^**' 
its  natare,  including  every  volume,  part  or  division  of  a 
volume,  map,  chart,  or  plan  separately  published  (5  &  6  Vict. 
c.  45,  s.  2),  lectures  (5  &  6  Will.  4,  c.  65),  engravings  (8  Greo.2, 
c.  13 ;  7  Geo.  3,  c.  38;  17  Geo.  3,  c.  57),  lithographs  (15  A  16 
Vict.  c.  12,  B.  14),  paintings,  drawings,  and  photographs 
(25  &  26  Vict.  C.68). 

If  the  work  be  not  innocent  in  its  nature,  there  is  no  right  woa  most  be 
of  property  in  it  which  the  law  will  enforce  or  protect.  In  *°"**^°*' 
what  respect,  then,  may  a  work  not  be  innocent  ?  The  test 
of  the  innocence  of  a  work,  where  the  Court  of  Chancery  is 
asked  to  interfere,  laid  down  by  Lord  Eldon  in  the  case  of 
Scuthey  V.  8herwood,{a)  is  the  possibility  of  making  it  the 
foundation  of  a  successful  action  at  law,  '^  If  this  publication 
is  an  innocent  one,^'  said  his  lordship,  '^  I  apprehend  that  I  am 
authorised  by  decided  cases  to  say  that,  whether  the  author 
did  or  did  not  intend  to  make  a  profit  by  its  publication,  he 
has  a  right  to  an  injunction  to  prevent  any  other  person  from 
publishing  it.  If,  on  the  other  hand,  this  is  not  an  innocent 
publication,  in  such  a  sense  as  that  an  action  would  not  lie  in 
case  of  its  having  been  published  by  the  author  and  subse- 
quently pirated,  I  apprehend  that  this  Court  will  not  grant  an 
injunction.'^  And  the  same  judge  observes,  "  If  the  doctrine 
of  Lord  Chief  Justice  £yre(&)  is  right,  and  I  think  it  is,  that 
publications  may  be  of  such  a  nature  that  the  author  can 
Tnaint/ftin  no  action  at  law,  it  is  not  the  business  of  this  court, 
even  upon  the  submission  in  the  answer  [as  to  one  edition 
of  the  book  in  question  which  the  defendants  acknowledged 
that  they  had  pirated]  to  decree  either  an  injunction  or  an 
account  of  the  profits  of  works  of  such  a  nature  that  the 
author  can  maintain  no  action  at  law  for  the  invasion  of  that 
which  he  calls  his  property,  but  which  the  policy  of  the  law 
will  not  permit  him  to  consider  his  property  .'*  (c)  And  again, 
*'This  court  interferes  by  injunction;  but  not  in  cases  where  an 
action  cannot  be  maintained.''(e{) 

Now  it  is  a  fundamental  principle  of  our  common  law 
that  no  action  can  be  maintained  on  any  contract,  express  or 
implied,  parol  or  under  seal,  which  is  in  direct  violation  of 

(a)  2  Meriv.  437.  (h)  See  next  page. 

(c)  Saidhey  v.  Shencood  (uhi  mtpra), 

(d)  Lawrence  v.  Smith  (Jac.  472). 

B  2 
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Pa«t  I.       law — whether  statutory  or  unwritten — ^which  is  of  an  im- 
chaptbe  il    moral  tendency  or  coutrary  to  sound  policy,  (a) 

"■^  When  a  contra<5t  is  said  to  be  void  and  incapable  of  being 

enforced  as  "  opposed  to  sound  or  public  policy/*  this  is 
in  accordance  with  the  principle  of  law  that  '^  no  subject 
can  lawfully  do  that  which  has  a  tendency  to  be  injurious 
to  the  public  or  against  the  public  good — ^which  may  be 
termed^  as  it  sometimes  has  been^  the  policy  of  the  law,  or 
'public  policy*  in  relation  to  the  administration  of  the 
law.**(6)  The  legal  maxim  on  the  subject  is,  Nihil  qitod  est 
inconveniens  est  lidtum.  (c) 

A  work,  then,  may  lack  the  character  of  innocence  by 
being  opposed  to  any  law,  either  unwritten  or  statutory,  by 
being  of  an  immoral  tendency  (a  test,  as  applied,  of  a  very 
comprehensive  character)  or  by  being  contrary  to  what  is 
called  sound  or  pubUc  pohcy.  If  it  offends  against  innocence 
in  any  of  these  respects  no  action  at  law  would  lie  to 
enforce  any  alleged  right  with  reference  to  it,  and,  as  a  con* 
sequence,  no  court  of  equity  would  interfere  to  hinder  any 
infringement  of  such  alleged  right. 

The  opinion  .of  Lord  Chief  Justice  Eyre,  already  referred 
to(d)  by  Lord  Eldon,  was  expressed  by  him  on  the  trial 
of  an  action  brought  by  Dr.  Priestley  against  a  hundred  to 
recover  damages  sustained  by  him  in  consequence  of  the 
riotous  proceedings  of  a  mob  at  Birmingham.  Amongst 
other  property  alleged  to  have  been  destroyed,  and  for  the 
loss  of  which  he  claimed  compensation,  were  certain  unpub- 
lished MSS.  It  was  alleged,  by  way  of  defence,  on  behalf 
of  the  hundred,  that  the  plaintiff  was  in  the  habit  of  pub- 
lishing works  injurious  to  the  government  of  the  State,  but 
no  evidence  was  produced  in  support  of  that  allegation.  The 
Lord  Chief  Justice  observed  that  if  such  evidence  had  been 
produced,  he  should  have  held  it  was  fit  to  be  received  aa 
against  the  claim  made  by  the  plaintiff,  (a) 

In  Walcot  V.  Walker,{f)  it  was  held  that  a  court  of  equity 
would  not  act,  either  by  giving  an  injunction  or  an  account, 
even  upon  a  submission  in  the  defendant's  answer,  in  the 
case  of  an  unauthorised  publication  of  a  literary  work  of 
such  a  nature  that  an  action  at  law  could  not  be  maintained 
in  respect  of  it.  "  It  is  no  answer,*'  said  Lord  Eldon,  '^  that 
the  defendants  are  as  criminal.  It  is  the  duty  of  the  court 
to  know  whether  an  action  at  law  would  lie ;  for  if  not,  the 

Broom's  Com.  p.  354,  3rd  edit. 

Per  Lord  Truro  in  EgeHon  v.  Brownlow  (4  H.  L.  Cas.  196). 
Co.  Litt.  66a.        (d)  Ante,  p.  8.        (e)  Cited  2  Meriv.  437. 
;/)  7  Ves.  1. 
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court  onght  not  to  give  an  account  of  the  anhallowed  profits      Pin  l 

of  libellous  publications.    At  present  I  am  in  total  ignorance    obapiu  il 

of  the  nature  of  this  work,  and  whether  the  plaiatiff  can  have 

a  property  in  it  or  not.  .  .  .  Before  I  uphold  any  injunction 

I  will  see  these  publications  and  determine  upon  the  nature  of 

them,  whether  there  is  question  enough  to  send  to  law  as  to 

the  property  in  those  copies ;  for,  if  not,  I  will  not  act  upon 

the   submission  in  the  answer.     If,   upon  inspection,  the 

work  appears  innocent,  I  will  act  upon  that  submission ;  if 

criminal,  I  will  not  act  at  all ;  and  if  doubtful,  I  will  send 

that  question  to  law.'' 

Where  the  work  is  of  a  criminal  character  the  Court  of 
Chancery,  not  being  a  court  of  criminal  jurisdiction,  simply 
refuses  to  interfere  in  any  way.  It  punishes  the  author  of  a 
criminal,  libellous,  or  immoral  production  no  otherwise  than 
by  denying  him  any  assistance  in  the  assertion  of  a  right  of 
property  in  his  work,  or  in  the  attempt  to  hinder  the  piracy 
of  it.  Courts  of  equity  stand  quite  neutral.  ' '  The  Court  does 
not  interfere  in  the  way  of  injunction  to  punish  or  to  prevent 
injuries  done  to  the  character  of  individuals ;  but  it  leaves 
the  party  to  his  remedy  at  law.'' (a)  One  Lord  Chancellor 
(Macclesfield),  indeed,  seems  to  have  taken  a  different  and 
much  more  lofly  view  of  the  province  of  courts  of  equity  in 
deeding  with  books  of  the  character  above  mentioned,  being 
of  opinion  "thskt  the  Court  of  Chancery  had  a  superin ten- 
dency over  all  books,  and  might  in  a  summary  way  restrain 
the  printing  or  publishing  any  that  contained  reflections  on 
religion  or  morality; "(6)  and  his  lordship  granted  an 
injunction  to  restrain  the  publication  of  a  translation  of 
two  Latin  works  ("Archaaologia  Philosophica"  and  ''De 
Statu  Mortuorum  et  Resurgentium  ")  written  by  Dr.  Bur- 
nett, on  the  sole  ground  that  ^'  inasmuch  as  the  book  con- 
tained to  his  (the  Chancellor's)  knowledge  (he  having  read 
it  in  his  study)  strange  notions  intended  by  the  author  to  be 
concealed  from  the  vulgar  in  the  Latin  language — ^in  which 
language  it  could  not  do  much  hurt,  the  learned  being  better 
able  to  judge  of  it — ^it  was  proper  to  grant  an  injunction  to 
the  printing  and  publishing  it  in  English."  And  Lord 
Ellenborough,  in  dealing  with  the  case  of  a  libellous  picture 

(a)  Per  Lord  Eldon  (Southey  v.  Sherwood^  2  Meriv.  488) ;  see  also 
the  opinion  of  Lord  Langdale,  M.R.,  in  Clark  y.  Freeman  (11  Beav.  117, 
119),  but  as  to  the  decision  in  the  latter  case,  see  the  remarks  of  Lord 
Cairns  in  MaxweU  v.  Hogg  (L.  Rep.  2  Ch.  App.  810 ;  16  L.  T.  N.  S.  180 ; 
36  L.  J.  483,  Ch.),  and  of  MaHns,  V.C.  in  Spritighead  Spinning  Company 
V.  EileyCU  Rep.  6  Eq.  661 ;  19  L.  T.  N.  S.  64 ;  S7  L.  J.  889,  Ch). 

(h)  Burnett  v.  Chetwood,  cited  from  a  manuscript  volume  of  cases,  in 
a  note,  by  the  learned  reporter  to  SoutJiey  v.  Sherwotnl  (uM  supra). 
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f^»^  said,  that  '^  upoa  an  application  to  the  Lord  Chancellor^  he 
CBAraut  IL  would  have  granted  an  injunction  against  its  exhibition/' (a) 
These  opinions  with  regard  to  the  extent  of  the  jurisdiction 
of  courts  of  equity  in  dealing  with  non-innocent  publications 
haye^  as  the  cases  ah^ady  cited  show^  been  long  since  aban- 
donedj  and  courts  of  equity  now  siniply  refuse  to  interfere 
in  the  matter  at  all.  Lord  Mdon^in  LcvwrenceY,  8mUh,{b)  in 
express  words  repudiates  the  jurisdiction  asserted  by  Lord 
Macclesfield.  In  the  judgment  pronounced  by  him  in  that 
case^  he  says :  ''As  this  Court  has  no  jurisdiction  in  matters 
of  crime^(c)  it  has  been  said  that  if  the  injunction  be  refused 
it  has  the  eflfect  of  increasing  the  number  of  copies.  The 
answer  to  that  is^  I  haye  nothing  to  do  with  it  as  a  crime* 
The  question  relates  only^  to  a  ciyil  right  of  property.  If 
the  one  party  has  that  nght^  the  other  must  not  myade  it ; 
if  he  has  not  that  right  the  Court  cannot  giye  him  the  con* 
sequences  that  belong  to  it.'*  There  are  other  means  of 
punishing  the  authors  of  criminal  and  libellous  works,  which 
will  be  treated  of  in  a  subsequent  portion  of  this  work.(d) 

In  Southey  y.  Sherwood  {e)  a  motion  was  made  on  the  part 
of  the  poet  Southey  to  restrain  the  defendants  from  printing 
or  publishing  a  poem  called  *'  Wat  Tyler/'  which  had  been 
composed  by  the  plaintiff  about  twenty-three  years  preyiously, 
and  had  lain  unpublished  during  the  whole  of  that  period  in 
the  hands  of  the  bookseller  to  whom  Southey  had  first  sent 
it  for  his  perusal  and  consideration  as  to  the  adyisability  of 

(a)  Du  Bost  V.  Beres/ord  (2  Camp.  511\  Referring  to  this  dictum  of 
Lord  Ellenborough,  the  editor  of  HowelTs  State  TrmU  saTs  (vol.  xz. 
p.  799) :  **  I  have  been  informed  by  very  high  authority,  that  the  pro- 
mulgation of  this  doctrine  relating  to  the  Lord  ChanceUor's  injunction 
excited  great  astonishment  in  the  minds  of  all  the  practitioners  in  the 
Courts  of  Equity,  and  I  had  apprehended  that  this  must  haye  happened ; 
since,  I  believe  tbere  is  not  to  be  found  in  the  books  any  decision  or 
any  dictum,  posterior  to  the  days  of  the  Star  Chamber,  from  which  such 
doctrine  can  be  deduced,  either  directly,  or  by  inference,  or  analogy ; 
unless,  indeed,  we  are  to  except  the  proceedings  of  Lord  EUenborough^a 
predecessor  Scroggs,  and  his  associates,  in  the  case  of  Henry  Care,  in 
which  case  *  Ordinatum  est  qubd  liber  intitulat*  The  Weekly  Packet  of 
Advice  from  Rome,  or  the  History  of  Popery,  non  ulterius  imprimatur 
vel  publicetur  per  aUquam  personam  quamcunque.^ "  The  learned  editor 
does  not  appear  to  have  known  of  the  decision  of  Lord  Macdesfield  in 
Burnett  v.  Chetwood^  above  cited. 

m  Jac.  471.     Vule  post,  pp.  7,  8. 

(c)  If  a  publication,  which  is  criminal,  tends  also  to  the  destruction 
or  deterioration  of  property,  the  Court  of  Chancery  has,  according  to 
the  decision  of  Malms,  V.C.,  in  TTie  Springhead  Spinning  Company  v. 
BiUy  (L.  Rep.  6  Eq.  561 ;  19  L.  T.  N.  S.  64 ;  37  L.  J.  889,  Ch.),  juris- 
diction to  restrain  the  publication  by  injunction. 

((/.)  See  the  chapters  on  *•  Libel," /wwf. 

(e)  2  Meriv.  436. 
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pablishing  it.  On  the  part  of  the  defendant  it  was  contended  i*aw  l 
that  the  poem  in  qnestion,  from  its  libelloas  tendency^  was  of  cbaftbk  il 
such  a  nature  that  there  could  be  no  copyright  in  it ;  and  the 
case  of  JDr.  Priestley  and  that  of  Walcot  v.  Walker  were 
referred  to.  Lord  Eldon^  in  refusing  the  injunction^  stated 
that  he  remained  of  the  same  opinion  as  that  which  he  enter- 
tained in  deciding  the  case  of  Walcot  v.  Walher.  '*  It  is  very 
true/'  he  proceeded,  "  that  in  some  cases  it  may  operate  so 
as  to  multiply  copies  of  mischievous  publications  by  the 
refusal  of  the  Court  to  interfere  by  restraining  them ;  but  to 
this  my  answer  is,  that,  sitting  here  as  a  judge  upon  a  mere 
question  of  property,  I  have  nothing  to  do  with  the  nature 
of  the  property,  nor  with  the  conduct  of  the  parties,  except 
9a  relates  to  their  civil  interests ;  and  if  the  pubUcation  be 
mischievous,  either  on  the  part  of  the  author  or  of  the  book- 
seller, it  is  not  my  business  to  interfere  with  it/^  (a) 

One  of  the  most  important  cases  decided  on  this  subject 
came  before  Lord  Bldon  in  1822.  In  Lawrence  v.  Smith,  (b) 
the  Lord  Chancellor  dissolved  an  injunction  which  had  been 
obtained  upon  an  ex  parte  motion,  to  hinder  the  publication 
of  a  pirated  edition  of  certain  '^  Lectures  on  Physiology, 

(a)  An  American  writer  (Curtis)  on  Copyright  urges  some  weighty 
objectLoDS  to  the  doctrine  laid  down  by  Lord  Eldon  in  the  above  case.  In 
the  case  of  Dr.  Priestley  the  owner  of  the  manuscript  was  seeking  damages 
for  the  destruction  of  what  might  have  been  tne  source  of  pecuniary- 
profit,  and  the  case  goes  only  to  this,  that  a  work  existing  in  manuscript 
may  be  of  such  a  character  that  the  author  cannot  maJke  lawful  profits 
by  its  publication ;  and  in  this  sense  it  may  be  said  that  there  can  be  no 
property  in  such  a  work.  But  this  cannot  justify  the  very  different  doc- 
trine that  the  author  of  an  unpublished  manuscript  of  a  character  not 
innocent  or  doubtful  cannot  have  the  interposition  of  a  court  of  equity 
to  restrain  its  publication  by  a  person  who  is  about  to  publish  it  against 
lus  will.  There  is  a  wide  difference  between  seeking  protection  for 
a  published  work  of  a  non-innocent  character  and  the  mere  assertion 
of  a  right  to  possess  and  control,  to  publish  or  not  to  publish  one's  own 
maausCTipt.  There  are  two  kinds  or  degrees  of  property  in  a  literary 
work,  one  consisting  in  the  right  to  take  the  profits  of  a  book  when  pub- 
lidiied,  the  other  in  the  right  to  the  exclusive  possession  and  control  of 
a  manuscript,  or  the  right  to  publish  or  withhold  from  publication  alto- 
gether. In  no  case  has  it  been  considered  that  the  author's  right  depends 
on  his  intention  to  publish  and  to  make  a  profit ;  but  the  cases  proceed 
upon  the  ground  of  a  right  of  property,  by  which  seems  to  be  intended  a 
right  to  the  possession  and  control  of  the  manuscript,  and  to  publish  or 
to  wi^old  it  from  publication ;  and  this  holds  equally  in  the  case  of  a 
non-innocent  and  an  innocent  work.  When,  therefore,  an  author  has 
not  published,  or  does  not  intend  to  publish  a  work  existing  in  manu- 
script, but,  on  the  contrary,  desires  and  intends  to  withhold  it  from 
publication,  the  question  as  to  its  innocence  does  not  arise,  because  that 
question  affects  only  so  much  of  his  right  of  property  as  consists  in  the 
right  to  take  the  profits  of  the  publication. 

(h)  Jac.  471. 
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taxtJ.  Zoology,  and  the  Natural  History  of  Man,**  wliicli  had  been 
CuAFTKB  iL  delivered  by  the  plaintiff  at  the  College  of  Surgeons,  and 
afterwards  published  by  him.  In  support  of  the  motion 
to  dissolve  the  injunction,  it  was  urged  that  the  nature  and 
general  tendency  of  the  work  were  such,  that  it  could  not 
be  the  subject  of  copyright,  as  it  contained  several  passages 
hostile  to  natural  and  revealed  religion,  impugning  the  doc* 
trines  of  the  immateriality  and  immortality  of  the  soul. 
And  on  this  ^ound  Lord  Mdon  refused  to  continue  the 
injunction,  and  left  the  plaintiff  to  bring  his  action  at  law^ 
if  he  considered  that  he  had  any  chance  of  succeeding  there. 
'^  Looking,'*  said  his  lordship,  '^  at  the  general  tenor  of  the 
work,  and  at  many  particular  parts  of  it,  recollecting  that 
the  immortality  of  the  soul  is  one  of  the  doctrines  of  the 
Scriptures,  considering  that  the  law  does  not  give  protec- 
tion to  those  who  contradict  the  Scriptures,  and  entertain- 
ing a  doubt — I  think  a  rational  doubt — ^whether  this  book 
does  not  violate  that  law,  I  cannot  continue  the  injunction. 
The  plaintiff  may  bring  an  action,  and  when  that  is  decided 
he  may  apply  again/*  As  to  the  injunction  originally 
granted,  ex  pcurte,  Lord  Eldon  said,  "  I  take  it  for  granted 
that  when  thfe  motion  for  the  injunction  was  made,  it  was 
opened  as  quite  of  course ;  nothing  probably  was  said  as  to 
the  general  nature  of  the  work,  or  of  any  part  of  it ;  for  we 
must  look  not  only  at  the  general  tenor,  but  at  the  different 
pa/rta;  and  the  question  is  to  be  decided,  not  merely  by 
seeing  what  is  said  of  materialism,  of  the  immortality  of  the 
soul,  and  of  the  Scriptures,  but  by  looking  at  the  different 
parts  and  inquiring  whether  there  be  cmy  which  deny,  or 
which  appear  to  deny,  the  truth  of  Scripture,  or  which  raises 
a  fair  question  for  a  court  of  law  to  determine  whether  they 
do  or  do  not  deny  it.** 

Two  later  instances  of  the  application  of  the  same  doc- 
trine are  mentioned  in  Mr.  Jacob's  note  to  the  case  last 
cited.  In  Murray  v.  Benbow  (February,  1822),  the  Lord 
Chancellor  (Eldon)  refused  an  injunction  to  restrain  the 
defendant  from  publishing  a  pirated  edition  of  Lord  Byron*s 
poem  '*  Cain,**  on  the  ground  of  a  doubt  whether  the  poem 
was  not  intended  to  bring  into  discredit  that  portion  of 
Scripture  history  to  which  it  relates.  And  in  1823  Vice- 
Chancellor  Sir  John  Leach,  on  similar  principles,  dissolved 
an  injunction  which  had  been  obtained  to  restrain  the  pub- 
lication of  a  pirated  edition  of  a  portion  of  the  poem  of 
"  Don  Juan/'  In  this  case,  however,  the  Vice-Chancellor 
ordered  that  the  defendant  should  keep  an  account,  (a) 
(a)  See  also  Hime  y.  Daley  referred  to  2  Camp.  27. 
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A  doabt  has  been  expressed  (a)  whether  the  doctrines  paktl 
laid  down  in  these  cases  would  be  strictly  adhered  to  in  the  OHApm  n 
present  day ;  but,  notwithstanding  the  more  enlarged  and  — 
tolerant  views  which  are  now  generally  entertained  on  sub- 
jects of  a  religious  as  well  as  of  a  political  nature^  there 
seems  to  be  no  disposition  on  the  part  of  our  courts  of 
oonmion  law  to  relax  the  strict  rules  of  former  times  as  to 
contracts  of  an  irreUgious  nature.  (&)  And  so  long  as  the 
test  of  the  propriety  of  equitable  interposition  continues  to 
be  the  ability  of  the  author  to  sustain  an  action  at  law,  it 
should  seem  that  in  all  respects  the  author's  title  to  relief 
against  the  infringement  of  his  copyright,  either  at  law  or 
in  equity,  is  still  dependent  on  his  work  being  innocent  in 
the  sense  already  described.  In  Stockdale  v.  Onwhyn,{c) 
the  Court  of  King's  Bench,  in  1826,  held  that  no  action 
conld  be  brought  for  the  infringement  of  an  asserted  copy- 
right in  a  book  entitled  '^  Memoirs  of  Harriett  Wilson,''  the 
book  on  examination  appearing  to  be  the  history  of  the  life 
and  amours  of  a  courtesan,  and  containing  anecdotes  either 
libeUing  or  ridiculing  the  various  persons  with  whom  she 
professed  to  have  had  communication.  Holroyd,  J.,  suc- 
cinctly states  the  principle  on  which  the  courts  proceed  in 
dealing  with  works  of  this  character :  (d)  ^^  The  ground  of 
this  action,  if  any,  must  be  that  the  defendant  has  worked 
an  injury  to  the  plaintiff's  exclusive  right  of  pubhshing  the 
book  in  question ;  now  it  is  cnmioal  in  him  to  publish  such 

(a)  Fhillipe  on  Copyright,  p.  26. 

(b)  In  the  recent  case  of  Cowan  y.  MUboum  (L.  Rep.  2  Ex.  230 ; 
16  L.  T.  N.  S.  290 ;  36  L.  J.  124,  Ex.),  where  an  action  had  been  brought 
for  breach  of  a  contract  to  let  rooms  to  the  plaintiff,  the  defendant  set 
up  as  a  defence,  that  after  contracting  to  let  the  rooms  he  discovered 
that  the  phuntiff  intended  to  nse  them  for  the  purpose  of  deUyering  lec- 
'tnres  of  an  irreligions,  blasphemous,  and  illegal  character — ^lectures  main- 
taining, amongst  other  thmgs,  that  the  character  of  Christ  is  defective 
and  His  teaching  misleading,  and  that  the  Bible  is  no  more  inspired  than 
any  other  book.  The  Court  of  Exchequer  held  the  defence  to  ne  a  suffi- 
cient one,  that  the  publication  of  such  doctrines  was  blasphemy,  and 
that  therefore  the  purpose  for  which  the  plaintiff  intended  to  use  the 
room  was  illegal,  and  the  contract  one  which  could  not  be  enforced  at 
law.  The  remarks  of  Bramwell,  B.,  in  giving  his  jud^ent,  are  deserv- 
ing of  attention.  ^*  It  is  strange,"  he  says,  **  that  there  should  be  so 
much  difficulty  in  making  it  understood  that  a  thing  may  be  unlawful, 
in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law  will  not 
inmiediately  ptmish  it.  If  that  only  were  unlawful  to  which  a  penalty 
10  attached,  me  consequence  would  be  that,  inasmuch  as  no  penalty  is 
provided  by  the  law  for  prostitution,  a  contract  having  prostitution  for 
its  object  would  be  valid  m  a  court  of  law.*' 

(c)  6  B.  &  C.  173 ;  7  D.  &  R.  625 ;  2  C.  &  P.  163. 

(rO  7  D.  &  R.  629 ;  see  also  Poplett  v.  Stockdale  (Ry.  &  M.  337). 


Digitized  by  VjOOQ IC 


10  lAW  01  COPTRiaHT. 

paktL       a  book :  then  he  has  no  right  to  publish  it,  and  having  no 
Ohaftxb  il    right,  he  has  sustained  no  injury,  and  has  no  ground  of 
action/' 
Pabitefttioii  in    .   The  analogy  of  the  cases,  where  it  has  been  held  that  no 
Jri^tote^to  copyright  exists  in  a  work  subversive  of  good  order,  mora- 
*^<**^«-  Hty,  or  religion,  has  been  extended  (a)  to  the  case  of  an 

author  publishing  a  book  in  the  name  of  another,  with  a 
deliberate  design  to  deceive  the  public,  by  inducing  them 
to  beKeve  that  the  work  is  the  original  work  of  the  author 
named,  and  thereby  to  obtain  from  the  purchaser  a  greater 
price  than  he  would  otherwise  pay.  ^^  The  publisher,''  said 
Tindal,  O.J.,  with  reference  to  such  a  case,  ''seeks  to 
obtain  money  under  false  pretences;  and  as  not  only  the 
original  act  of  publishing  the  work,  but  the  sale  of  copies 
to  each  individual  purchaser  falls  within  the  reach  of  the 
same  objection,  we  think  the  plaintiff  cannot  be  considered 
as  having  a  valid  and  subsisting  copyright  in  the  work,  the 
'  sale  of  which  produces  such  consequences,  or  that  he  is 
capable  of  maintaining  an  action  in  respect  of  its  infringe* 
ment."  The  book  in  which  the  plaintiff  claimed  copyright 
in  this  case  was  entitled  ''  Evening  Devotions,  or  the  Wor- 
ship of  God  in  Spirit  and  in  Truth,  for  Every  Day  in  the 
Tear ;  from  the  German  of  C.  0.  Sturm."  The  defendant 
set  up  as  a  defence  that  several  of  the  works  of  Sturm  had 
been  translated  into  English,  and  were  much  valued,  and 
that  plaintiff  knowing  that,  and  intending  to  defraud  and 
deceive  the  public,  caused  the  book  in  question  to  be 
written,  and  had  falsely,  fraudulently,  and  deceitfully  pub- 
lished the  same  to  the  public,  as  and  for  a  translation  of  an 
original  work  written  in  German  by  C.  C.  Sturm.  On 
demurrer  it  was  held  that  the  facts  stated  in  the  defendant's 
plea  were  sufficient  to  negative  the  existence  of  a  valid 
copyright  in  the  plaintiff,  and  consequently  to  preclude  him* 
from  maintaining  any  action  for  piracy.  ''  The  cases,"  said 
the  Chief  Justice,  "  in  which  a  copyright  has  been  held  not 
to  subsist,  where  the  work  is  subversive  of  good  order, 
morality,  or  religion,  do  not,  indeed,  bear  directly  on  the  case 
before  us ;  but  they  have  this  analogy  with  the  present  inquiry, 
that  they  prove  that  the  rule  which  denies  the  existence  of 
copyright  in  those  cases,  is  a  rule  established  for  the  benefit 
and  protection  of  the  public.  And  we  think  the  best  pro- 
tection that  the  law  can  afford  to  the  public  against  such  a 
fraud  as  that  laid  open  by  this  plea,  is  to  make  the  practice 
of  it  unprofitable  to  its  author  ?  " 

The  case  is  different,  however,  where  the  misrepresenta- 
(a)   Wright  v.  Tallin  (1  C.  B.  Rep.  893). 
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m 

tion  as  to  aatliorsliip  is  harmless  and  innocent^  as  in  the  case       p^l 

of  many  books  of  instmction  and  amusement  {e,g,  Walpole's    ooAsm,  n. 

"Castle  of  Otranto'')  which  have  been  published  as  trans-         """ 

lations,  although  in  reality  original  works^  or  which  haV^ 

been  published  under  an  assumed  instead  of  a  true  name^ 

SB  has  been  done  in  the  case  of  many  books  of  voyages^ 

travels^  biography^  works  of  fiction  or  romance^  and  even  of 

Bcienoe  and  instruction,  (a)     ^^  There  is  not  found  in  any  one 

of  those  cases  any  serious  design  on  the  part  of  the  author 

to  deceive  the  purchaser^  or  to  make  gain  and  profit  from 

him  by  the  false  representation ;  the  purchaser^  for  anything 

ihat  appears  to  the  contrary,  would  have  purchased  at  the 

same  prices  if  he  had  known  that  the  name  of  the  author 

was  an  assamed  and  not  a  genuine  name ;  or  had  known 

that  the  work  was  original  and  not  translated/' 

The  same  principle  of  law  which  applies  to  writings  of  a  '""'^^'ijt '  ^ 
libellous,  immoral,  or  irreligious  kind  would,  of  course,  apply  ftJdphotogrAp^ 
equally  to  pictures,  drawings,  and  photogpraphs  of  a  similcur   ^ 
character.     Pictured  and  drawings  may  be  libellous  as  well 
as  writings,   and  the  same  may  be  said  of  photographs, 
which  are  a  species  of  pictures.     And  it  is  to  be  observed 
that  the  term  libel  includes,  besides  libels  defamatory  of 
individuals,  such  writings  as  are  of  a  blasphemous,  treason- 
able, seditious,  or  immoral  kind,  the  publication  of  any  of 
which  is  now  a  misdemeanor,  and  subjects  the  person  by 
whom  it  was   composed,  written,   printed,   or  published, 
to  fine    and   imprisonment.  (&)     There   cannot,   of  course, 
be  copyright  in  pictures,  drawings,  or  photogpraphs  which  are 
fibellons  in  any  of  the  senses  above  mentioned.    And  the  same 
doctrine  is  applicable  to  obscene  pictures,  prints,  drawings, 
or  other  representations,  the  pubUc  seUing  or  exposing  for 
pubUc  sale  or  to  pabUc  view  of  these  being  punishable  with 
fine  or  imprisonment,  or  both,  with  hard  labour  at  the  dis- 
cretion of  the  court.(c)     It  was  long  since  determined  (d) 
that  an  action  would  not  he  to  recover  the  value  of  prints  of 
an  obscene,   immoral,   or  libellous  tendency.     And  Lord 
EUenborough,   in  Du  Boat  v.  Bere8ford,{e)  held  that  if  a 
picture  destroyed  by  the  defendant  was  a  libel  upon  the 
^dividuals  introduced  into  it,  the  owner  of  the  picture  was 
at  most  entitled  to  recover  only  the  value  of  the  canvas  and 
paint  which  formed  its  component  parts. 

Of  innocent  productions  there  is  also  a  species  of  copy-  Lottem 
light  on  the  part  of  the  writer  in  the  private  letters  which 


(«)  1  C.  B.  Rep.  906.  (6)  4  Steph.  Black.  346. 

'" "  Vict.  c.  100,  B.  29  ;  aee  also  20  &  21  Vict.  c.  83. 

.  Jvhnes  (4  Esp.  97).  (e)  2  Camp.  611. 


(f)  14  &  16  ^ 

W  Poretf  V. , 
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Part  l  one  porsoxi  sends  to  another.  The  earliest  assertion  of 
GBArriui  iL  this  doctrino  in  onr  law  books  is  to  be  found  in  the  judg- 
'  m^nt  of  Lord  Hardwicke  in  Pope  v.  Ourl,{a)  in  which  case 
his  lordship  refused  to  dissolve  an  injunction  which  Pope 
had  obtained  to  restrain  the  defendant  from  publishing  a 
collection  of  letters  written  by  the  poet.  "  The  first  ques- 
tion/' said  Lord  Hardwicke,  "  is  whether  letters  are  within 
the  grounds  and  intention  of  the  statute  made  in  the  8th 
year  of  Queen  Anne,  c.  19,  intitled,  '  An  Act  for  the  En- 
couragement of  Learning,  by  vesting  the  Copies  of  Printed 
Books  in  the  Authors  or  Purchasers  of  such  Copies.'  I 
think  it  would  be  extremely  mischievous  to  make  a  distinction 
between  a  book  of  letters  which  comes  out  into  the  world, 
either  by  permission  of  the  writer,  or  the  receiver  of  them, 

and  any  other  learned  work Another  objection  haa 

been  made  by  the  defendant's  counsel,  that  where  a  man 
writes  a  letter  it  is  in  the  nature  of  a  gift  to  the  receiver. 
But  I  am  of  opinion  that  it  is  only  a  special  property  in  the 
receiver ;  possibly  the  property  of  the  paper  may  belong  to 
him,  but  this  does  not  give  a  licence  to  any  person  whatso- 
ever to  publish  them  to  the  world,  for  at  most  the  receiver 
has  only  a  joint  property  with  the  writer."  And  to  the  ob- 
jection insisted  on  by  the  defendant's  counsel  that  this  was  a 
sort  of  work  which  did  not  come  within  the  meaning  of  the 
Act  of  Parliament,  because  it  contained  only  letters  oYi 
familiar  subjects,  and  inquiries  after  the  health  of  friends, 
and  therefore  could  not  properly  be  called  a  learned  work, 
his  lordship  replied  :  '^  It  is  certain  that  no  works  have  done 
more  service  to  mankind  than  those  which  have  appeared  in 
this  shape,  upon  familiar  subjects,  and  which,  perhaps, 
were  never  intended  to  be  published,  and  it  is  th^  makes 
them  so  valuable ;  for  I  must  confess,  for  my  own  part,  that 
letters  which  are  very  elaborately  written,  and  originally 
intended  for  the  press,  are  generally  the  most  insignificant, 
and  very  little  worth  any  person's  reading."  (6)  The  injunc- 
tion was  continued  by  the  Lord  Chancellor  only  as  to  those 
letters  in  the  book  which  were  written  by  Pope,  and  not  as 
to  those  which  were  written  to  him. 

In  Thompson  v,  8tanhope{c)  (a  case  respecting  the  letters 
written  by  Lord  Chesterfield  to  his  son)  Lord  Apsley,  C,  took 
the  same  view  of  the  law  as  that  expressed  in  the  preceding 
case  by  Lord  Hardwicke.  In  the  later  case  of  Percival  v. 
Phipp8{d)  Sir  Thomas  Plumer,  V.C.,  adhering  to  the  same 

(a)  2  Atk.  342. 

(6)  lb,  848.    See  Eyre  v.  Higbee  (22  How.  Pr.  200). 

(c)  Amb.  737.  (d)  2  V.  &  B.  19. 
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doctrine,  observed:  ''An  injunction  restraining  the  pubU-       ^amxl 
cation  of  private  letters  must  stand  upon  this  foundation :    dums  a 
that  letters,  whether  of  a  private  nature  or  upon  general 
subjects,  may  be  considered  as  the  subject  of  Uterary  pro- 
perty; and  it  is  difficult  to  conceive  in  the  abstract  that 

they   may  not  be   so The    question  then  arose, 

whether  letters  having  that  character  of  literary  composi- 
tion, the  transmission  of  them  to  the  person  to  whom  they 
were  addressed  deprived  the  author  of  his  power  over  them 
as  his  composition,  so  far  as  to  aathorise  a  publication  with- 
out his  consent ;  and  it  has  been  decided  that  by  sending  a 
letter  the  writer  does  not  give  the  receiver  the  power  of 
publishing  it;  that,  whetl^er  he  is  to  be  considered  as  a 
joint  proprietor  or  not,  letters  have  the  character  of  literary 
composition  stamped  upon  them,  so  that  they  are  within 
the  spirit  of  the  Act  of  Parliament  protecting  literary  pro- 
perty; and  a  violation  of  the  right  in  that  instance  is 
attended  with  the  same  consequences  as  in  the  case  of  an 
unpublished  manuscript  of  an  original  composition  of  any 
other  description/'  An  important  qualification  of  the 
right  of  property  in  private  letters  was  stated  by  the  Vice- 
Ghancellor  in  this  case.  ''Though  the  form  of  familiar 
letters  might  not  prevent  their  approaching  the  character 
of  a  literary  work,  every  private  letter  upon  any  subject  to 
any  person  is  not  to  be  described  as  a  literary  work,  to  be 
protected  upon  the  principle  of  copyright.  The  ordinary 
use  of  correspondence  by  letters  is  to  carry  on  the  inter- 
course of  life  between  persons  at  a  distance  from  each  other, 
in  the  prosecution  of  commercial  or  other  business ;  which 
it  would  be  very  extraordinary  to  describe  as  a  literary  work 
in  which  the  writers  have  a  copyright.'' 

Lord  Eldon  followed  the  preceding  decisions  in  Oee  v. 
Pritchard,{a)  though  expressing  his  doubts  relative  to  the 
jurisdiction  assumed  by  the  Court  of  Chancery  over  the 
publication  of  letters,  (6)  and  hinting  his  determination  to 
give  effect  to  those  doubts  should  the  question  ever  be 

(a)  2  Swans.  402.    See  Brtmdreth  y.  Lance  (8  Paige's  Rej).  24.^ 

(b)  *'  My  predecessors, '^  said  his  lordskip,  **  did  not  inquire  wnether 
the  intention  of  the  'writer  was  or  was  not  directed  to  publication.  The 
difficulty  which  I  have  felt  in  all  these  cases  is  this :  If  I  had  written  a 
letter  on  the  subject  of  an  individual  for  whom  both  the  person  to  whom . 
I  wrote  and  myself  had  a  common  regard,  and  the  question  arose  for  the 
first  time,  I  should  have  found  it  difficult  to  satisfy  my  mind  that  there 
is  a  property  in  the  letter :  but  it  is  my  duty  to  submit  my  judgment 
to  the  authority  of  those  who  have  gone  before  me ;  and  it  will  not  be 
easy  to  remove  the  weight  of  the  decisions  of  Lord  Hardwicke  and  Lord 
Apdey." 
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Pawl      brouglit  on  appeal  before  the  House  of  Lords.    An  injnnc- 

ohafrr  n.    tion  was  granted  to  the  plaintifif  in  this  case  to  restrain  the 

publication  of  private  letters  written  by  her  to  the  defendant* 

In  Oadell  v.  Stewart, {a)  the  Scotch  Court  of  Session  res- 
trained the  publication  of  letters  written  by  the  poet  Burns 
to  Clarinda.  The  interdict  was  granted  after  the  death  of 
Bums  on  the  application  of  the  publishers  of  his  works, 
concurred  in  by  the  brother  of  the  poet  and  the  curator  of 
his  children.  The  report  of  the  case  says^  '^  There  was  little 
difference  of  opinion  upon  the  bench.  The  ground  upon 
which  the  court  seemed  to  pronounce  the  decision  was, 
that  the  communication  in  letters  is  always  made  under  the 
implied  confidence  that  they  sh^l  not  be  published  without 
the  consent  of  the  writer,  and  that  the  representatives  of 
Bums  had  a  suflScient  interest  for  the  vindication  of  his 
literary  character  to  restrain  this  publication.'' 

In  a  bill  filed  by  the  executor  and  residuary  legatee  of 
Lady  Tyrawly,  the  Irish  Court  of  Chancery  restrained  a 
connection  of  her  ladyship,  who  resided  in  her  house,  from 
publishing  after  her  death  a  collection  of  letters  addressed 
to  her.  (6) 

There  seems  to  be  no  distinction  with  reference  to  the 
writer's  title  to  restrain  the  publication  of  letters  written 
to  another,  between  merely  private  letters  not  intended 
as  literary  compositions,  and  those  which  are  written 
with  a  view  to  their  literary  character,  although  Sir  T. 
Plumer,  in  Percival  v.  Phipps,  appears  to  consider  such  a 
distinction  material.  Notwithstanding  the  doubts  expressed 
by  Lord  Eldon(c)  as  to  the  existence  of  what  Lord  Hard- 
wicke(d)  called  a  ''joint  property"  in  a  letter  in  the  writer 
and  receiver,  the  Court  of  Chancery  has  restrained  the 
publication  of  letters  on  the  sole  ground  of  the  property  (of 
whatever  nature  it  be)  which  the  writer  has  in  the  letters 
written  by  him.  Whether  the  right  to  control  the  act  of 
publication  and  to  decide  whether  there  shall  be  any  publi- 
cation at  all  be  correctly  termed  a  right  of  property  or  no, 
it  is  on  the  ground  of  this  right  that  equity  interferes  to  aid 
the  writer  of  letters.  And,  if  so,  there  can  be  no  valid 
distinction  between  the  writer's  property  in  private  and 
familar  letters  and  those  of  a  more  elaborate  and  literary 
character.  Indeed  it  would  be  completely  impossible  to 
draw  a  line  of  distinction  between  the  two ;  and  were  the 
case  otherwise  it  is  difficult  to  resist  the  conclusion  that ''  if 

(a)  13  Fac.  Dec.  375,  June  1,  1804. 

(h)  Earl  of  Granard  v.  Lhinkin  (1  Ball  &  B.  207). 

(c)  Gee  V.  Pritchard  {ante,  p.  13).       (</)  Pope  v.  Curl  (2  Atk.  342). 
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tie  mere  sending  of  letters  to  third  persons  is  not  to  be  paw  l 
deemed^  in  cases  of  literary  composition^  a  total  abandon*  ooArm  n. 
ment  of  the  right  of  property  tnerein  by  the  sender^  a 
fortiori  the  act  of  sending  them  cannot  be  presumed  to  be 
an  abandonment  thereof  in  cases  where  the  very  nature  of 
the  letters  imports^  as  matter  of  business  or  friendship^  or 
advice^  or  &mily  or  personal  confidence,  the  implied  or 
necessary  intention  and  duty  of  privacy  and  secrecy/' (a) 

The  decided  cases,  however,  have  placed  certain  restric-  UmitetioDB  of 
tions  on  the  title  of  the  writer  of  private  letters  to  insist  on  ttteST^*** 
his  special  property  in  them,  and  to  hinder  their  publication 
by  others.  The  writer  may  by  his  own  acts  disentitle  him- 
self to  prevent  the  publication  of  his  letters  to  another 
person,  and  justify  that  other  person  in  giving  them  to  the 
world ; — e.g.,  a  false  accusation  brought  by  the  writer 
against  the  recipient  of  the  letters  which  may  be  disproved 
by  their  publication,  will  justify  such  publication,  and 
courts  of  equity  have  refused  to  aid  by  injunction  the 
writer  of  the  letters  in  such  a  case.  Sir  Thomas  Plumer^ 
V.C.,  whose  dicta  in  favour  of  the  abstract  right  of  property 
in  private  letters  have  been  quoted  above,  refused  an  injunc- 
tion to  prevent  the  publication  of  the  letters  under  the  par- 
ticular circumstances  of  the  case  before  him,  (6)  which  are 
briefly  these.  The  defendant  5^ipps  was  the  proprietor  of  a 
newspaper  called  The  News,  in  which  were  published  from 
time  to  time  articles  and  paragraphs  on  a  subject  which  then 
engrossed  the  public  attention,  which  articles  and  paragraphs 
were  supplied  to  Phipps  by  a  Mr.  Mitford,  but  were 
written,  as  Mitford  informed  Phipps,  by  Lady  Percival,  and 
in  her  handwriting.  A  piece  of  intelligence  in  one  of  these 
published  articles  being  found  to  be  false,  Phipps  applied  to 
Lady  Percival  on  the  subject,  who  denied  that  the  intelli- 
gence had  ever  been  sent,  and  stated  that  the  papers  con- 
taining it  were  forgeries.  Mitford  positively  asserted  the 
contr»y,  and  to  enable  Phipps  to  justify  himself  to  the 
public  delivered  to  him  several  letters  written  by  Lady 
Percival  to  Mitford  upon  similar  subjects,  materially  tending 
to  show  that  the  false  intelligence  published  in  The  News 
had  come  from  Lady  Percival  through  Mitford.  Phipps 
published  in  The  Netos  one  of  the  letters  given  to  him  by 
Mitford,  and  announced  an  intention  of  publishing  the  others. 
A  bill  was  filed  on  the  pcwrt  of  Lady  Percival  to  restrain  the 
publication  of  those  letters  written  by  her  to  Mitford,  as 
being  of  a  private  nature,  and  having  been  sent  to  him  in 
confidence  that  he  would  not  part  with  them  or  communicate 

(a)  St.  Eq.  Jut.  947.  (ft)  Percival  v.  Phipps  (2  V.  &  B.  19). 
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P^L  their  contents  to  any  other  person.  The  answer  denied  that 
OBjjpna.  XL  the  letters  had  been  sent  in  any  such  confidence.  It  was 
urged  on  behalf  of  Phipps  that  a  gross  imputation  had  been 
cast  upon  him^  and  that  though  he  might  derive  a  profit  firom 
publishing  the  letters  in  his  own  paper,  his  object  was  not 
profit,  but  the  vindication  of  his  character  from  the  imputa* 
tion  thrown  upon  it,  and  to  effect  that  object  he  was  entitled 
to  use  the  letters.  And  the  Yicc'^Ghancellor  held  that  he 
was  entitled  to  make  this  use  of  the  letters.  ''Whatever 
degree  of  confidence/'  he  said, (a)  ''or  reservation  of  property 
may  be  implied  from  the  transmission  of  a  private  letter,  it 
would  be  too  much  to  hold  that  the  individual  who  receives 
it  can  in  no  case  use  it  for  the  purpose  of  protecting  himself 
from  an  unfounded  imputation ;  stating  that  to  be  the  sole 
and  bond  fide  object  of  the  publication ;  and  upon  the  answer 
in  this  case  it  must  be  taken  that  the  defendant  has  no 
purpose  of  gain,  or  to  deprive  another  of  the  benefit  derived 
from  a  literary  composition ;  but  that  his  only  object  is  by 
proving  agency  to  answer  the  imputation  cast  upon  him.'' 

The  distinction,  to  which  Sir  T.  Plumer  seems  to  attach 
importance,  between  the  publication  of  private  letters  with- 
out the  writer's  consent, /or  the  purpose  of  profit  or  gain,  and 
publication  for  a  different  purpose  is  treated  by  Lord  El^on,  in 
Oee  V.  Pritchard  {b),  as  of  no  moment.  His  lordship  con- 
sidered  the  previous  cases  to  have  decided  that,  ultra  the 
purposes  for  which  the  letter  was  sent,  the  property  was  in  the 
sender.  If  "  that  is  the  principle,"  he  observes,  "  it  is  imma- 
terial whether  the  publication  is  for  the  purpose  of  profit  or  not. 
If  for  profit,  the  party  is  then  selling,  if  not  for  profit,  he  is 
giving  that  a  portion  of  which  belongs  to  the  writer."  In 
the  case  before  him,  an  attempt  was  made  on  the  part  of  the 
defendant  to  avail  himself  of  the  decision  in  Perdval  v. 
Phipps;  but  Lord  Eldon  distinguished  the  cases,  and 
granted  the  injunction  asked  for  by  the  plaintiff.  The  de- 
fendant in  this  case  was  the  illegitimate  son  of  the  plaintiff's 
deceased  husband,  and  had  received  many  letters  from  the 

Slaintiff  during  her  husband's  lifetime.  After  her  husband's 
eath,  the  plaintiff  ceased  to  be  on  terms  of  friendship  with 
the  defendant,  and  denied  the  truth  of  statements  made  by 
him  as  to  the  expectations  which  he  had  been  led  to  enter- 
tain from  the  plaintiff  and  her  husband.  The  defendant 
returned  to  the  plaintiff  the  original  letters  which  she  had 
written  to  him,  but  took  copies  of  the  letters  before  returning 
them,  without  the  plaintiff's  knowledge,  and  advertised  his 
intention  to  pablish  the  letters,  but,  as  he  stated  in  his 
(a)  2  V.  &  B.  25.  (h)  See  2  Swans.,  416. 
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answer,  for  private  circulation  only.  This  he  did,  as  he  ^^»ti. 
alleged,  in  order  to  clear  his  character  from  the  charge  of  ohaptrr  ii. 
want  of  veracity  which  the  plaintiff  had  brought  against  it. 
In  this  case  the  defendant,  by  returning  the  originals,  had 
abandoned  whatever  property  he  had — ^for  if  he  had  any  right 
of  property  it  was  in  the  originals,  (a)  and  Lord  Eldon 
restrained  the  threatened  publication.  In  giving  judgment 
he  observed,  ''  I  do  not  say  there  may  not  be  a  case,  such  as 
the  Vioe-Chancellor  (Sir  T.  Plumer)  thought  the  case  before 
him,  where  the  acts  of  the  parties  supply  reasons  for  not 
interfering ;  but  that  differs  most  materiallv  from  this  case. 
In  April  last,  the  defendant  having  so  mucn  of  property  in 
Qiese  letters  as  belongs  to  the  receiver,  and  of  interest  in 
them  as  possessor,  thinks  proper  to  return  them  to  the  per- 
son who  has  in  them,  as  Lord  Hardwicke  says,  a  joint  pro- 
perty, keeping  copies  of  them  without  apprising  her,  and 
assigning  such  a  reason  as  he  assigns  for  the  return  [his 
'bemg  unworthy  of  the  sentiments  and  expressions  of 
kindness  contained  in  them'] .  Now  I  say,  that  if,  in  the 
case  before  the  Vice-ChanceUor,  Lady  Percival  had  given  to 
Fhipps  aright  to  publish  her  letters,  this  case  is  thQ  converse 
of  that ;  and  that  the  defendant,  if  he  previously  had  it, 
has  renounced  the  right  of  publication.'^ 

Lord  Eldon  was  careful  to  rest  his  decision  in  this  case  on 
the  ground  of  the  plaintiff's  property  in  the  letters  (as  deter- 
mined by  previous  cases)  and  not  on  any  considerations  as 
to  wounded  feelings.  When  reference  was  made  to  such 
considerations  by  the  defendant's  counsel,  his  lordship  inter- 
posed. ''I  will  reUeve  you  from  that  argument.  The 
anestion  will  be,  whether  the  bill  has  stated  facts  of  which 
lie  court  can  take  notice,  as  a  case  of  civil  property,  which 
it  is  bound  to  protect.  The  injunction  cannot  be  maintained 
on  uiy  principle  of  this  sort,  ihat  if  a  letter  has  been  written 
in  the  way  of  friendship,  either  the  continuance  or  the  discon- 
tinuance of  that  friendship  affords  a  reason  for  the  inter- 
ference of  the  court."  (fc) 

If  the  agent  or  servant  of  a  company  write  a  letter, 
q>parently  on  behalf  of  the  companv,  to  a  shareholder,  it  is 
the  property  of  the  company,  and  the  agent  or  servant 
cannot  prevent  the  company  from  publishing  the  letter,  (c) 
Where  the  sohcitor  of  an  insurance  company  established 
in  London,  wrote  a  letter  not  marked  ^'  private"  or  ''  confi- 

(a)  2  Swans.  418. 

(h)  5  T.  R.  245 ;    see  also  the  American  cases  Wetmore  v.  ScoviUe 
(3  Ed.  527,  Ch.) ;  and  Woolsey  v.  Jitdd  (4  Duer,  382). 
(c)  P^  Lord  Komilly,  M.K.,  Howard  v.  Gwm  (32  Beav.  465). 
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Pabt  I.  dential/^  to  one  of  the  shareholders  in  the  country,  by  which 
CHAPm  II.  he  appeared  to  negotiate  a  new  arrangement  as  to  certain 
"~  shares  allotted  to  the  country  shareholder,  he  was  held  not 
entitled  to  restrain  the  publication  of  this  letter  in  a 
pamphlet,  published  after  the  winding  up  of  the  company  by 
its  late  manager,  to  whom  a  copy  of  it  had  been  sent  by  the 
shareholder  the  day  after  he  received  it.  (a)  '^  If  the  soUcitor 
of  an  insurance  company  estabhshed  in  London,^'  said  the 
Master  of  the  Rolls  in  this  case,  *'  by  the  direction  of  the 
directors,  wrote  a  letter  to  one  of  the  shareholders  in  the 
country,  it  is  clear  that  such  letter  is  not  the  property  of 
the  solicitor,  and  that  he  cannot  say  that  the  company  have 
not  a  right  to  publish  it.  Take  it  a  step  further,  and 
assume  that  the  solicitor  wrote  a  letter,  but  not  by  the  direc- 
tion or  on  behalf  of  the  directors,  though  it  had  all  the 
appearance  of  being  written  on  their  behalf,  and  by  their 
direction.  Thus,  if  it  were  written  to  a  person  who  pro- 
posed to  take  shares  in  the  company,  and  it  related  to  the 
aflTairs  of  the  company,  and  contained  authoritative  infomm-. 
tion  on  behalf  of  the  company,  in  answer  to  an  application 
for  shares,  and  the  person  who  receives  it  treats  it  as  such, 
and  sends  back  to  the  company  objecting  to  its  contents,  shall 
the  solicitor  be  allowed  to  complain  of  its  publication,  and 
to  insist  that  it  is  a  private  letter,  though  it  appears  to  be 
written  on  behalf  of  the  directors  ?  The  answer  is,  if  that 
be  so,  it  ought  not  to  have  been  written.  It  has  all  the 
appearance  of  having  been  written  by  the  plaintiff  on  their 
behalf,  and  Jamieson  [the  shareholder  to  whom  it  was 
addressed]  so  treats  it,  for  he  writes  to  the  manager  in  answer 
to  it.  Can  the  plaintiff  be  allowed  to  say  that  the  company 
have  no  right  to  publish  it  ?  and  if  they  have,  is  not  the  de- 
fendant entitled,  as  regards  the  plaintiff,  to  bring  it  forward  ? 
It  is  obvious  that  this  was  not  a  private  letter,  and  was  not 
intended  to  be  a  private  letter.^^ 
sammary  of  the  An  excellent  Summary  of  the  whole  law  on  this  subject  is 
law  Mtoiettere.  contained  in  the  judgment  of  the  American  judge  Story,  in 
the  case  of  Folsom  v.  Marsh,  {b)  "  The  author  of  any  letter 
or  letters,  and  his  representatives,  whether  they  are  literary 
compositions  orfamiliar  letters  or  letters  of  business,  possessthe 
sole  and  exclusive  copyright  therein ;  and  no  person,  neither 
those  to  whom  they  are  addressed,  nor  other  persons,  have 
any  right  or  authority  to  publish  the  same  upon  their  own 
account,  or  for  their  own  benefit.  But,  consistently  with 
this  right,  the  persons  to  whom  they  are  addressed  may 
have,  nay,  must  by  implication  possess,  the  right  to  publish 
(a)  Howard  v.  Gunn  (33  Beav.  466).  (h)  2  Story's  Rep.  111. 
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any  letter  or  letters  addressed  to  them^  upon  such  occasions       p^i. 

as  require  or  justify  the  publication  or  public  use  of  them ;    Charkb  il 

but  this  right  is  stnctly  limited  to  such  occasions. (a)    Thus, 

a  person  may  justifiably  use  and  publish  in  a  suit  at  law 

or  in  equity  such  letter  or  letters  as  are  necessary  and 

proper  to  establish  his  right  to  maintain  the  suit,  or  defend 

tiie  same.      So,  if  he  be  aspersed  or  misrepresented  by 

tiie  writer^    or  accused  of  improper  conduct  in  a  public 

manner,  he  may  publish  such  parts  of  such  letter  or  letters, 

but   no   more,    as    may    be    necessary    to    vindicate    his 

character  and  reputation^  or  free  him  from  unjust  obloquy 

and  reproach.     K  he  attempt  to   publish   such   letter   or 

letters  on  other  occasions,  not  justifiable,  a  court  of  equity 

will  prevent  the  publication  by  an  injunction,  as  a  breacn  of 

private  confidence  or  contract,  or  of  the  rights  of  the  author, 

and  d  fortiori  if  he  attempt  to  publish  them  for  profit ;  for 

then  it  is  not  a  mere  breach  of  confidence  or  contract,  but  it 

is  a  violation  of  the  exclusive  copyright  of  the  writer.     In 

short  the  person  to  whom  letters  are  addressed,  has  but  a 

limited  right  or  special  property  (if  I  may  so  call  it)  in  such 

letters,  as  a  trustee  or  bailee  for  particular  purposes,  either 

of  information  or  protection,  or  oi  support  of  his  own  rights 

and  character.    The  general  property,  and  the  general  rights 

incident  to  property,  belong  to   the  writer,  whether  the 

letters  are  literary  compositions,  or  familiar  letters,  or  details 

of  fiicts,  or  letters  of  business.     The  general  property  in 

the  manuscripts  remains  in  the  writer  and  his  representatives 

as  well  as  the  general  copyright.     A  fortiori,  third  persons" 

standing  in  no  privity  with  either  party  are  not  entitled  to 

publish  them,  to  subserve  their  own  private  purposes   of 

mterest,  or  curiosity,  or  passion.'' 

The  right  of  an  oral  lecturer,  before  the  Stat.  5  &  6  Will.  4,  Lectupeai 
c.  65,  to  restrain  the  publication  for  profit  of  lectures  deli- 
vered by  him  stood  on  a  somewhat  peculiar  footing.  In 
the  year  1824,  Mr.  Abemethy,  the  distinguished  surgeon, 
delivered  a  series  of  lectures  on  the  principles  and  practice 
of  surgery  to  the  medical  students  of  St.  Bartholomew's 
Hospital.  The  Lcmcet  newspaper  proceeded  to  publish  these 
lectures;  and,  besides  publishing  some,  it  contained  an 
announcement  that  the  remaining  lectures  would  also  be 
published  as  they  were  delivered,  A  bill  was  filed  by  Mr. 
Abemethy  against  the  proprietors  of  the  Lcmcet  to  restrain 
the  publication.  (6)  It  was  contended  on  behalf  of  the 
defendants  that  no  man  could  have  any  right  of  property  in 

(a)  See  2  Swans.  415,  419,  and  Palin  v.  Gathercole  (1  Coll.  565). 

(b)  Abemethy  v.  Hutchinson  (1  H.  &  T.  89  ;  8  L.  J.  209,  Ch.) 

c  2 
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Paw  I.  ideas  and  language  not  reduced  into  writing ;  and  it  was 
chaftbr  il  acknowledged  by  Mr.  Abemethy,  that  although  a  good  deal 
of  the  materials  for  his  lectures  had  been  reduced  by  him 
to  writing,  yet  at  the  time  of  delivering  the  lectures  he  did 
not  read  or  refer  to  any  writing  before  him,  but  that  lie 
delivered  them  orally.  As  the  written  notes  were  not  pro- 
duced, the  Lord  Chancellor  (Eldon),  when  the  case  first  came 
before  him,  refused  to  grant  an  injunction  grounded  on  an 
infiringement  of  the  plaintiflPs  copyright,  because  no  case 
had  determined  that  there  was  such  copyright  in  unpub- 
lished productions  not  reduced  into  writing.  The  case  was 
postponed  to  enable  Mr.  Abernethy  to  produce  his  manu- 
scripts if  he  wished  to  do  so.  The  manuscripts  were  not 
p]k)auced,  and  Lord  Eldon,  treating  the  lectures  as  orally 
delivered,  refused  to  grant  an  injunction  on  the  ground  of  a 
right  of  property  in  sentiments  and  language  not  deposited 
on  paper ;  though  he  did  grant  the  injunction  on  another 
ground,  namely,  the  existence  of  an  implied  contract 
between  the  lecturer  and  his  hearers  that  the  latter  would 
make  use  of  the  lectures  only  for  their  own  information,  and 
not  publish  for  profit  that  which  they  had  not  the  right  of 
selling.  The  Lord  Chancellor  is  reported  to  have  stated 
that  where  the  lecture  was  orally  delivered,  it  was  difficult 
to  say  that  an  injunction  could  be  granted  upon  the  same 
principle  upon  which  literary  composition  was  protected; 
because  the  court  must  be  satisfied  that  the  publication 
complained  of  was  an  invasion  of  the  written  work,  and 
this  could  only  be  done  by  comparing  the  composition 
with  the  piracy.  But  it  did  not  follow  that  because  the 
information  communicated  by  the  lecturer  was  not  com- 
mitted to  writing  but  orally  delivered,  it  was  therefore 
within  tbe  power  of  the  person  who  heard  it  to  publish  it. 
On  the  contrary,  he  was  clearly  of  opinion  that  whatever 
else  might  be  done  with  it,  the  lecture  could  not  be  pub- 
lished for  profit.  He  had  no  doubt  whatever  that  an  action 
would  lie  against  a  pupil  who  published  these  lectures ;  and 
whether  an  action  would  or  would  not  lie  against  a  third 
person  obtaining  the  lectures  from  a  pupil,  an  injunction 
undoubtedly  might  be  granted ;  because  if  there  had  been 
a  breach  of  contract  on  the  pcwrt  of  the  pupil  who  heard 
the  lectures,  and  if  the  pupil  could  not  publish  for  profit, 
to  do  so  would  be  regarded  by  the  court  as  a  fraud  in  a 
third  party,  (a) 
*ft«wiiL4,  But  now  a  distinct  property  in  lectures  delivered  is  given 

«'**  to   the  lecturer  by  Stat.   5   &   6  Will.    4,  c.   65.      After 

(a)  3  L.  J.  219,  Ch. 
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stating  that  printers,  publishers,  and  other  persons  have  ^^"  ^ 
frequently  taken  the  liberty  of  printing  and  publishing  ohaptkrd. 
lectures  delivered  upon  divers  subjects  without  the  con- 
sent  of  the  authors  of  such  lectures,  sect.  1  enacts,  ''that 
from  and  after  the  first  day  of  September,  one  thousand 
eigbt  hundred  and  thirty-five,  the  author  of  any  lecture 
or  lectures,  or  the  person  to  whom  he  hath  sold  or 
otherwise  conveyed  the  copy  (a)  thereof,  in  order  to  deliver 
the  same  in  any  school,  seminary,  institution,  or  other 
place,  or  for  any  other  purpose,  shall  have  the  sole 
right  and  liberty  of  printing  and  publishing  such  lecture  or 
lectures  ;  and  that  if  any  person  shall,  by  taking  down  the 
same  in  shorthand  or  otherwise  in  writing,  or  in  any  other 
way,  obtain  or  make  a  copy  of  such  lecture  or  lectures,  nnd 
shall  print  or  lithograph  or  otherwise  copy  and  publish  the 
same,  or  cause  the  same  to  be  printed,  lithographed,  or 
otherwise  copied  and  published,  without  leave  of  the  author 
thereof,  or  of  the  person  to  whom  the  author  thereof  hath 
sold  or  otherwise  conveyed  the  same,  and  every  person  who, 
knowing  the  same  to  have  been  printed  or  copied  and  pub- 
lished without  such  consent,  shall  sell,  publish,  or  expose  to 
sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  other- 
wise copied  lecture  or  lectures,  or  parts  thereof,  together 
with  one  penny  for  every  sheet  thereof  which  shall  be  found 
in  his  custody,  either  printed,  lithographed,  or  copied,  or 
printing,  lithographing,  or  copying,  published  or  exposed 
to  sale,  contrary  to  the  true  intent  and  meaning  of  this  Act, 
the  one  moiety  thereof  to  His  Majesty,  his  heirs  or  succes- 
sors, and  the  other  moiety  thereof  to  any  person  who  shall 
sue  for  the  same,  to  be  recovered  in  any  of  His  Majesty's 
Courts  of  Record  in  Westminster,  by  action  of  debt.'* 

Sect.  2  enacts,  "  that  any  printer  or  publisher  of  any  news- 
paper who  shall,  without  such  leave  as  aforesaid,  print  and 
publish  in  such  newspaper  any  lecture  or  lectures,  shall  be 
deemed  and  taken  to  be  a  person  printing  and  publishing 
without  leave  within  the  provisions  of  this  Act,  and  liable 
to  the  aforesaid  forfeitures  and  penalties  in  respect  of  such 
printing  and  publishing.'' 

(a)  "  I  use  the  word  *  copy/ "  said  Lord  Mansfield,  in  Millar  v. 
Taylor  (4  Burr.  2396),  **  in  the  technical  sense  in  which  that  name  or 
term  has  been  used  for  ages,  to  signify  an  incorporeal  right  to  the 
sole  printing  and  pnbhshing  of  somewhat  intellectual  communicated 
1^  letters."  "The  copy  of  a  book,"  said  Aston,  J.,  in  the  same 
case  (fb.  2346),  "seems  to  have  been  not  familiarly  only,  but  legally 
used  as  a  technical  expression  of  the  anOtor's  sole  right  of  printing  and 
imblishing  that  work."    See  also  per  Willes,  J.  (Ih,  2311). 
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And  sect.  3  provides, ''  that  no  person  allowed  for  certain 
fee  and  reward^  or  otherwise  to  attend  and  be  present  at 
any  lecture  delivered  in  any  place,  shall  be  deemed  and 
taken  to  be  licensed  or  to  have  leave  to  print,  copy,  and 
publish  such  lectures  only  because  of  having  leave  to  attend 
such  lecture  or  lectures. 

Sect.  4  makes  an  exception  in  the  case  of  lectures  pub- 
lished with  leave  of  the  authors  or  their  assignees,  and  of 
which  the  statutory  term  of  copyright  had  expired,  and  also 
in  the  case  of  lectures  published  before  the  passing  of  the 
Act  (9th  September,  1835). 

Sect.  5  makes  a  further  exception.  It  enacts ''  that  nothing 
in  the  Act  shall  extend  to  any  lecture  or  lectures,  or  the 
printing,  copying,  or  publishing  any  lecture  or  lectures,  or 
parts  mereof,  of  the  deHvering  of  which  notice  in  writing 
shall  not  have  been  given  to  the  justices  living  within  five 
miles  from  the  place  where  such  lecture  or  lectures  shall  be 
delivered  two  days  at  the  least  before  delivering  the  same, 
or  to  any  lecture  or  lectures  delivered  in  any  university 
or  public  school  or  college,  or  on  any  public  foundation, 
or  by  any  individual  in  virtue  of  or  according  to  any  gift, 
endowment,  or  foundation,  and  that  the  law  relating 
thereto  shall  remain  the  same  as  if  this  Act  had  not  been 
passed.'' 

There  is  also  a  copyright  in  prints,  which  will  be  dealt 
with  in  a  subsequent  chapter ;  but  no  copyright,  as  before 
stated,  exists  in  prints  of  a  libellous,  obscene,  or  immoral 
character,  (a) 

A  copyright  in  paintings,  drawings,  and  photographs  is 
?r5hl  ^  conferred  by  25  &  26  Vict.  c.  68.  This  wiU  also  be  treated 
of  in  a  subsequent  chapter. 

On  the  question  whether  copyright  exists  in  the  case  of 
newspapers,  see  the  chapter  on  newspapers,  post. 
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CHAPTER  ni. 

WHO  MAY  POSSESS  COPYRIGHT. 

Leaving  out  of  consideration  at  present  the  question  of 
international  copyright,  there  is  no  doubt  that  every  person 
(whether  he  be  a  foreigner  or  a  British  subject)  who  owes 
allegiance,  either  natural  and^  perpetual  or  temporary,  to  the 
(o)  Vide  ante,  p.  11. 
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sovereign  of  this  country,  is  capable  of  possessing  the  copy-       Part  l 
right  in  any  innocent  work  which  he  publishes  in  tihis  country    chapter  iil 
during  the  time  that  he  owes  such  allegiance. 

A  natural  bom  British  subject  before  the  Naturalization 
Act  of  last  year  (33  Vict.  c.  14)  was  held  to  carry  his 
allegiance  with  him  throughout  the  world,  and  no  change 
of  circumstance,  time,  or  place  could  free  him  from  it.  (a) 
An  English  author,  therefore,  might  reside  abroad,  and  yet 
have  his  right  as  an  English  author  upon  publication  here. 
Residence  abroad  could  not  release  him  from  his  natural 
allegiance,  and  therefore  he  carried  with  him  also  the  natural 
rights  of  a  subject  of  England  wherever  he  went,  {h)  Besides 
this  natural  and  perpetual  allegiance,  our  law  also  recog- 
nizes a  local  or  temporary  allegiance  which  is  due  from 
every  alien  or  stranger  bom  for  so  long  a  time  as  he 
continues  within  the  sovereign's  dominion  and  protection,  (c) 
and  which  he  ceases  to  owe  as  soon  as  he  transfers  himself 
from  this  kingdom  to  another,  (d)  An  alien  friend  tem- 
porarily residing  here  and  consequently  owing  a  temporary 
allegiance,  is  entitled  to  copyright  in  any  work  which  he 
publishes  here  whilst  so  temporarily  residing,  however  short 
his  period  of  residence  may  be.  But  if  the  alien  does  not 
reside  in  the  British  dominions  at  the  time  of  publishing  his 
work  here,  is  he  entitled  to  copyright  in  it?(e)  The  answer 
to  be  given  is  not  free  from  doubt. 

In  docks  V.  Purda/y  (/)  the  Court  of  Common  Pleas,  follow-  coeks  v.  /'«j;*v, 
ing  out  the  general  principle  that  an  alien  may  acquire*  °®°^®''' 
personal  rights  and  maintain  personal  actions  in  respect 
of  injuries  done  to  him,  though  he  cannot  maintain  real 
actions,  held  that  a  foreigner  resident  abroad  could  acquire 
the  copyright  in  a  work  first  published  by  him  as  author 
or  as  author's  assignee  in  this  country  though  residing 
abroad  at  the  time  that  the  work  was  first  published  here,{g) 
And  in  support  of  this  opinion  the  following  considerations 
were  urged,  that  by  the  5  &  6  Vict.  c.  45,  copyright  is  to 
be  deemed  personal  property,  and  to  be  transmissible  by 

(a)  See  Calvin's  Case  (7  Rep.  6  b.). 

(6)  Vide  judgment  of  Ix)rd  St.  Leonards  in  Jeffreys  v.  Boosey  (4  H.  L. 
Caa.  977).  The  Naturalization  Act  of  33  Vict.  c.  14,  enables  natural 
bom  British  subjects  under  certain  circumstances  to  free  themselves 
from  their  allegiance  (ss.  4,  6)  and  to  resume  it  again  (s.  8). 

(c)  Calvin's  Case,  ubi  supra,  (d)  2  Steph.  Black.  418. 

(«)  See  the  judgments  in  Jeffreys  v.  Boosey ,  uH  supra. 

'  ^1  5  C.  B.  860. 

See  also  in  connection  with  this  opuiion  B'Almaine  v.  Boosey 
&  C.  288),  and  Bentley  v.  Foster  (10  Sim.  329),  and  the  opinion 
of  Bayley,  J.,  in  Ckmenti  ▼.  Walker  (2  B.  &  Cr.  861). 
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pabtl  bequest,  or,  in  case  of  intestacy,  to  be  subject  to  tlie  same 
UL  laws  of  distribution  as  other  personal  property,  and  in 
Scotland  is  to  be  deemed  personal  and  movable  estate,  and 
even  before  that  statute  it  was  always  treated  as  personal 
property,  and  aliens  can  acquire  personal  property;  and 
the  opinion  expressed  by  ShadweU,  V.C.,  in  Bentley  v. 
Foster  (a)  was  referred  to,  that  "  if  an  alien  firiend  wrote  a 
book,  whether  abroad  or  in  this  country,  and  gave  the 
British  public  the  advantage  of  his  industry  and  knowledge^ 
by  first  publishing  the  work  here,  he  was  entitled  to  the 
protection  of  the  laws  relating  to  copyright  in  this  country.'* 
And  in  Chappell  v.  Purday  (6)  Lord  Abinger,  O.B.,  had 
declared  himself  of  opinion  that  a  foreigner,  who  is  the 
author  of  a  work  unpublished  abroad,  might  communicate 
his  right  of  property  therein  to  a  British  subject,  at  least 
for  the  period  prescribed  by  the  statute  of  Anne.  Another 
decision  in  favour  of  the  doctrine  that  a  foreigner,  though 
resident  abroad  at  the  time  of  publication,  may  have  copy- 
right in  this  country  if  the  first  pubUcation  takes  place  here^ 
was  pronounced  by  the  Court  of  Queen's  Bench  in  Boosey  v. 
David8on,{e)  where  an  action  was  brought  for  infringe- 
ment of  copyright  in  certain  operatic  airs  composed  by  a 
foreigner  and  alleged  to  have  been  first  printed  and  pub- 
lished in  England.  The  court  stated  no  other  ground  for 
their  decision  than  the  judgment  of  the  Court  of  Common 
Pleas  in  Oocks  v.  Purday. 

The  Court  of  Exchequer  in  Boosey  y.  Pwrday  (d),  decided 
in  the  same  year  as  Boosey  v.  Damidson,  refused  to  follow  the 
decision  in  that  case  and  in  Oocks  v.  Purday,  The  plaintiff 
in  Boosey  v.  Purday  was  the  assignee  of  certain  airs  of  an 
opera  which  Signer  Bicordi  had  purchased  from  the  com- 
poser Bellini,  a  foreigner,  and  the  action  was  brought  for 
an  infringement  by  the  defendant  of  the  plaintiff's  copy- 
right in  the  dramatic  airs.  The  court  held  that  a  foreigpi 
author  residing  abroad,  who  composes  a  work  abroad,  and 
sends  it  to  this  country,  where  it  is  first  published  under  his 
authority,  acquires  no  copyright  therein;  neither  does  a 
British  subject  to  whom  such  work  is  assigned  by  the 
foreign  autibor  gain  any  such  right.  Pollock,  C.B.,  in 
delivering  the  judgment  of  the  court,  said,  *'  We  perfectly 
concur  with  the  Court  of  Common  Pleas,  that  a  foreigner 
in  amity  with  this  country  may  sue  for  the  infringement 
of  any  of  his  rights,  a  point  which  we  never  doubted ;  but 
we  thought  it  clear  that  a.  foreigner  had  no  copyright  in 

(a)  10  Sim.  329.  (6)  4  Y.  &  Col.  495. 

Ic)  13  Q.  B.  267.  (d)  4  Exch.  146. 
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England  by  the  common  law,  and  that  his  right   most       pabtl 
depend  wholly  apon  the  construction  of  the  statutes,  and  if  chaptu  iil 
they  did  not  give  it  to  him  he  could  have  no  right  at  all. 
And,  with  respect  to  the  construction  of  the  statutes,  we 
thought,  if  there  were  no  binding  authorities  to  the  con* 
trary,  that  the  Legislature  did  not  mean  to  confer  a  copyright 

on  any  but  British  subjects Our  opinion  is  that  the 

Legislature  must  be  considered  prima  facie  to  mean  to  legis- 
late for  its  own  subjects  only,  in  some  sense  of  that  term, 
which  would  include  subjects  by  birth  or  residence,  being 
authors^  and  the  context  or  subject  matter  of  the  statutes 
does  not  call  upon  us  to  put  a  different  construction  upon 
them.''  And  'even  before  the  decision  in  Oocka  v.  Fttrday, 
Shadwell,  V.O.,  in  JDehndre  v.  8ha/w,{a)  though  not  dealing 
in  that  case  with  the  question  of  copyright,  remarked  that 
"The  court  does  not  protect  the  copyright  of  a  foreigner." (ft) 

The  law  on  the  subject  of  the  copyright  of  foreigners,  jtffn^i  t.  noowy. 
which  these  conflicting  decisions  had  left  in  considerable 
doubt,  appeared  to  be  finally  determined  by  the  House  of 
Lords  in  the  case  of  Boosey  v.  Je^eys,  after  all  the  judges 
had  been  called  on  to  deliver  their  opinions.  The  facts  of 
that  case  were  as  follow :  (c)  Bellini,  tiie  celebrated  musical 
composer,  an  alien  firiend,  composed,  while  living  at  Milan, 
an  operatic  work  '^  La  Sonnambula,"  in  which  by  the  laws 
there  in  force,  he  had  a  certain  copyright.  He  there  on  the 
19th  of  February,  1861,  by  an  instrument  in  writing,  bear- 
ing  date  on  that  day,  made  an  assignment  of  that  copyright 
to  Giovanni  Bicordi,  which  assignment  was  valid  by  the  laws 
there  in  force.  Bicordi  afterwards  came  to  this  country, 
and  on  the  9th  of  June,  1831,  by  deed  assigned,  for  valuable 
consideration,  the  copyright  in  the  said  work  to  Boosey,  his 
executors,  administrators,  and  assigns,  but  for  pubUcation  in 
the  United  Eangdom  only.  Boosey  printed  and  published  the 
work  in  this  country  before  any  publication  abroad.  Then 
Jeffireys,  without  any  Ucence  from  Boosey,  printed  and  pub- 
lished the  same  work  in  this  country.  Boosey  brought  an 
action  against  Je£&eys  for  the  infringement  of  his  copyright, 
and  the  action  was  tried  before  Rolfe,  B.  (subsequently  Lord 
Granworth),  who  directed  the  jury,  in  accordance  with  the 
decision  in  Boosey  v.  Purday,  to  find  a  verdict  for  the  de- 
fendant Jeffireys.  The  matter  came,  on  bill  of  exceptions, 
before  the  Court  of  Exchequer  Chamber.  That  tribunal 
pronounced  the  direction  given  by  the  judge  at  the  trial,  to 
be  wrong.     A  writ  of  error  was  then  brought  in  the  House 

(n)  2  Sim.  240.         (6)  See  Ollendor/y.  Black  (4  De  G.  &  S.  209). 
(c)  See  the  statement  submitted  to  the  judges  (4  H.  L.  Gas.  843). 
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of  Lords,  where  the  qnestion  was  argued  at  great  length, 
and  the  judges  were  aaked  to  deliver  their  opinions,  which 
ten  of  them  did  in  an  elaborate  and  exhaustive  manner  and 
at  considerable  length.  Several  questions  were  submitted 
to  them  by  the  House  of  Lords,  but  we  have  only  to  deal  at 
present  with  one  of  the  topics  that  engaged  their  attention, 
«.6.,  whether  a  foreigner  who  is  not  resident  here  at  the  time 
of  the  publication  here  of  a  work  composed  by  him  has  any 
copyright  in  such  work.  On  this  subject  the  judges  were 
divided  in  opinion,  as  might  have  been  expected  from  the 
opposite  decisions  which  their  respective  courts  had  already 
pronounced.  Four  judges  were  of  one  opinion,  and  six  of 
another.  Williams,  Erie,  Wightman,  Maule,  Coleridge,  and 
Crompton,  JJ.,  pronounced  in  favour  of  the  proposition  that  a 
foreign  author  might  gain  an  English  copyright  by  publish- 
ing in  England  before  any  publication  abroad,  though  resi- 
dent abroad  at  the  time  of  publication,  on  the  grounds  that 
there  were  no  words  in  the  Act,  8  Anne,  o.  19  (the  first 
Copyright  Act),  which  confines  its  benefits  to  British  sub- 
jects, by  birth  or  residence,  though  the  context  and  other 
provisions  of  the  Act  showed  that  the  publication  must  be 
British ;  that  the  title  of  the  Act  ("  An  Act  for  the  encou- 
ragement of  Learning,  Ac.,'')  did  not  require  such  a  con- 
struction of  its  provisions,  and  Parliament  might  legislate 
for  foreigners  in  respect  of  the  legal  consequences  in  Great 
Britain  of  an  act  done  there ;  that  the  nature  of  the  property 
was  analogous  to  property  in  other  personalty,  and  that  an 
alien's  copyright  was  analogous  to  the  right  which  he 
possessed  while  residing  abroad  to  prohibit  the  publication 
here  of  words  defamatory  of  his  character ;  {a)  that  to  limit  the 
Act  of  Anne  to  native  authors  would  be  to  lessen  its  bene- 
ficial operation ;  that  first  pubUcation  in  England  of  a  work 
by  a  foreign  author  was  not  a  matter  ultra  vires,  therefore, 
the  municipal  law  might  deal  with  it ;  that  the  gift  by  Par* 
liament  of  copyright  to  a  foreign  author  publishing  in  this 
country  was  withm  the  province  of  Parliament,  it  was  a 
dealing  with  British  interests  and  a  legislation  for  British 
persons ;  that  it  would  be  absurd  to  lay  down  the  doctrine 
that  a  foreign  author  should  have  no  copyright  if  he  remained 
at  Calais  whilst  his  work  was  being  published  in  England, 
but  that  he  should  gain  that  copyright  if  he  crossed  over  to 
Dover,  and  there  gave  directions  for  and  awaited  the  publi- 
cation of  his  work;  and  the  following  harsh  consequence 
would  also  result  from  the  doctrine  of  the  necessary  presence 
in  the  United  Kingdom  of  the  foreign  author  at  the  time  of 
(a)  Pisani  v.  Lawson  (6  Bing.  N.  C.  90). 
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the  publication  of  his  works, — ihaJb  a  bookseller  might  pur-       r^Mth 
chase  a  literary  work  in  manuscript  from  a  foreign  aathor   oibarb  ui. 
resident  here,  yet  might  lose  the  copyright  if  the  aathor        *^ 
shoold  choose  to  leave  this  coontry  and  be  absent  from  it, 
even  without  the  knowledge  of  the  bookseller,  at  the  time  of 
publication ;  nay,  if  the  bookseller  should  think  it  best  to 
publish  the  works  in  several  volumes  at  several  times,  he 
migbt  have  copyright  in  some  of  the  volumes  and  not  in 
others — because  the  existence  or  non-existence  of  the  right 
would  vary  with  the  accident  of  the  author's  being  or  not 
being  in  this  countiy  at  the  dates  of  the  respective  pub- 
lications of  the  volumes. 

Notwithstanding  the  foregoing  very  weighty  reasons,  the  DeeUon  or  tb« 
law  lords.  Lords  Oranworth,  C,  Brougham,  and  St.  Leo- °<*"***'^'®^* 
nards,  agreed  with  the  views  expressed  on  tins  point  by  the 
minority  of  the  judges,  Alderson  and  Parke,  B.B.,  Pollock, 
C.B.,  and  Jervis,  C.J. ;  and  the  House  of  Lords,  reversing 
the  decision  of  the  Exchequer  Chamber,  upheld  the  direc- 
tion given  by  Bolfe,  B.  to  the  jury  at  the  original  trial  of 
the  case,  and  thus  decided,  (a)  that  to  entitle  a  foreigner  to 
the  copyright  in  any  work  first  published  by  him  in  this 
country,  he  m/ust  he  actttaUy  resident  here  at  the  lAme  of  the 
pvhlication  of  stLch  worky  and  consequently  that  no  assigpi- 
ment  by  a  foreigner,  not  resident  here  at  the  time  of  publi- 
cation, can  vest  in  a  British  subject  a  copyright  in  the  work 
of  the  foreigner  published  here  by  that  British  subject. 

The  grounds  on  which  the  judgment  of  the  House  of  Lords 
in  this  important  case  rested,  will  appear  from  the  following 
extracts  from  the  judgments  delivered.  Lord  Oranworth,  C, 
after  recapitulating  &e  facts,  said:  ''It  may  be  assumed 
that  on  tlxe  facts  thus  proved,  the  rights  of  Bellini,  the 
author  (if  any),  had  been  effectually  transferred  to  Boosey, 
the  defendant  in  error;  and  thus  the  important  question 
arose,  whether  Bellini  had  by  our  law  a  copyright  which  he 
could  transfer  through  Bicordi  to  Boosey,  so  as  to  entitle 
the  latter  to  the  protection  of  our  laws  7  ....  In  the  first 
place,  it  is  proper  to  bear  in  mind  that  the  right  now  in 
question — namely,  the  copyright  claimed  by  the  defendant  in 
error  (Boosey) — ^is  not  the  right  to  publish  or  to  abstain  from 
publishing  a  work  not  yet  published  at  all,  but  the  exclusive 
right  of  multiplying  copies  of  a  work  already  published,  and 
first  published  by  the  defendant  in  error  (Boosey)  in  this 
country.  Copyright  thus  defined,  if  not  the  creature,  as  I 
beheve  it  to  be,  of  our  statute  law,  is  now  entirely  regulated 
hy  it,  and,  therefore,  in  determining  its  limits,  we  must  look 
(a)  See  Boutkdge  v.  Low  {post,  p.  31). 
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P^"'-       exclusively  to  the  statutes  on  which  it  depends.  .  .  .  The 
CiupnsiiL    sabstanticJ  question  is  whether  under  the  term  ^author 
(in  8  Anne,  c.  19)  we  are  to  nnderst^and  the  Legislature  as 
referring  to  British  authors  only,  or  to  have  contemplated 
all  authors  of  eveir  nation.     My  opinion  is  that  the  statute 
must  be  construed  as  referring  to  British  authors   only, 
Prima  fcuAe,  the  Legislature  of  this  country  must  be  taken 
to  make  laws  for  its  own  subjects  exclusively,  and  where,  as 
in  the  statute  now  under  consideration,  an  exclusive  privi- 
lege is  given  to  a  particular  class  at  the  expense  of  the  rest 
of  Her  Majesty's  subjects,  the  object  of  giving  that  privi- 
lege must  be  taken  to  have  been  a  national  object,  and  the 
privileged  class  to  be  confined  to  a  portion  of  that  commu- 
nity, for  the  general  advantage  of  which  the  enactment  was 
made.     When  I  say  that  the  Legislature  must,  prima  facie, 
be  taken  to  legislate  only  for  its  own  subjects,  I  must  be 
taken  to  include  under  the    word   *  subjects,*  all  persons 
who  are  within  the  Queen's  dominions,  and  who  thus  owe 
to  her  a  temporary  allegiance.     I  do  not  doubt  but  that  a 
foreigner  resident  here,  and  composing  and  publishing  a 
book  here,  is  an  author  within  the  meaning  of  the  statute- 
he  is  within  its  words  and  spirit.  .  .  .  Copyright,  defined  to 
mean  the  exclusive  right  of  multiplying  copies,  commences 
at  the  instant  of  publication  \  and  if  the  author  is  at  that 
time  in  England,  and  while  here  he  first  prints  and  publishes 
his  work,  he  is,  I  apprehend,  an  author  within  the  meaning 
of  the  statute,  even  though  he  should  have  come  here  solely 

with  a  view  to  the  pubUcation But  if  at  the  time  when 

copyright  commences  by  publication  the  foreign  author  is 
not  in  this  country,  he  is  not,  in  my  opinion,  a  person  whose 
interests  the  statute  meant  to  protect.  I  do  not  forget  the 
argument  that  from  this  view  of  the  law  the  apparent 
absurdity  results,  that  a  foreigner  having  composed  a  work 
at  Calais,  gains  a  British  copyright  if  he  crosses  to  Dover, 
and  there  first  publishes  it,  whereas  he  would  have  no  copy- 
right if  he  should  send  it  to  an  agent  to  publish  for  him.  I 
own  that  this  does  not  appear  to  me  to  involve  any  absur- 
dity. It  is  only  one  among  the  thousand  instances  that 
happen,  not  only  in  law,  but  in  all  the  daily  occurrences  of 
life,  showing  that  whenever  it  is  necessary  to  draw  a  line, 
cases  bordering  closely  on  either  side  of  it  are  so  near  to 
each  other,  that  it  is.^fficult  to  imagine  them  as  belonging 
to  separate  classes ;  and  yet  our  reason  tells  us  they  are  as 
completely  distinct  as  if  they  were  immeasurably  removed 

from  each  other If  the  object  of  the  enactment  was  to 

give,  at  the  expense  of  British  subjects,  a  premium  to  those 
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who  laboured,  no  matter  where,  in  the  cause  of  literature,  I  ^^^ 
see  no  adequate  reason  for  the  exception,  which  it  is  CHArauiiL 
admitted  on  all  hands  we  must  introduce,  against  those  who 
not  only  compose,  but  first  publish  abroad.  If  we  are  to 
read  the  statute  (a)  as  meaning  by  the  word  'author*  to 
include  'foreign  authors  Uying  and  composing  abroad/ 
why  are  we  not  to  put  a  similar  extended  construction  on 
the  words  '  first  pubUshed  ? '  And  yet  no  one  contends  for 
such  an  extended  use  of  these  latter  words.  Some  stress 
was  laid  on  the  supposed  analogy  between  copyright  and 
the  right  of  a  patentee  for  a  new  invention ;  but  the  dis- 
tinction is  obvious.  The  Crown,  at  common  law  had,  or 
assumed  to  have,  a  right  of  granting  to  any  one,  whether 
native  or  foreigner,  a  monopoly  for  any  particular  manu- 
£ELcture.  This  was  claimed  as  a  branch  of  the  royal  prero- 
gative, and  all  which  the  statute,  21  Jac.  1,  c.  3,  s.  6,  did 
was  to  confine  its  exercise  within  certain  prescribed  limits ; 
but  it  left  the  persons  to  whom  it  might  extend  untouched. 
The  analogy,  if  pursued  to  its  full  extent,  would  tend  to 
show  that  first  publication  abroad  ought  not  to  interfere 
with  an  author's  right  in  this  country.  For  certainly  it  is 
no  objection  to  a  patent  that  the  subject  of  it  has  been  in 

public  use  in  a  foreign  country My  opinion  is  founded 

on  the  general  doctrine,  that  a  British  statute  must  prima 
facie  be  understood  to  legislate  for  British  subjects  only,  and 
that  there  are  no  special  circumstances  in  the  statute  of 
Anne,  relating  to  authors,  leading  to  the  notion  that  a  more 
extended  range  was  meant  to  be  given  to  its  enactments.*' 
The  reasons  assigned  by  Lord  Brougham  were  of  a  similar 
nature.  Lord  St.  Leonards,  in  the  course  of  his  judgment, 
said,  ''  I  venture  to  submit  to  your  lordships  that  it  is  quite 
clear,  as  an  abstract  proposition,  that  an  Act  of  Parliament 
of  this  country,  having  within  its  view  a  municipal  operation — 
having,  as  in  this  particular  case,  a  territorial  operation,  and 
being  therefore  limited  to  the  kingdom — cannot  be  considered 
to  provide  for  foreigners,  except  as  both  statute  and  common 
law  do  provide  for  foreigners  when  they  become  resident 
here,  and  owe  at  least  a  temporary  allegiance  to  the  Sovereign, 
and  thereby  acquire  rights  just  as  other  persons  do ;  not  be- 
cause they  are  foreigners,  but  because,  being  here,  they  are 
here  entitled,  in  so  far  as  they  do  not  break  in  upon  certain 

(a)  The  part  of  the  statute  8  Aone,  c.  19,  referred  to  is  this :  **  The 
author  of  any  book  or  books  already  composed  and  not  printed  and 
published,  or  that  shall  hereafter  be  composed,  and  his  assignee  or 
assigns,  shall  have  the  sole  liberty  of  printing  and  reprinting  fsaSh  book 
and  books  for  the  term  of  fourteen  years,  to  commence  from  the  day  of 
the  first  publishing  the  same,  and  no  longer/^ 
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PA»t       rnles,  to  the  general  benefit  of  the  law  for  the  protection  of 
obastem.  ul    their  property,  in  the  same  way  as  if  they  were  natural  bom 

"~        subjects It  has  been  decided,  and  it  is  no  longer  to 

be  disputed,  nor  is  it  attempted  to  be  disputed,  that  the  first 
publication  must  take  place  here ;  but  that  is  only  by  impli* 
cation  firom  the  provisions  in  the  Act  of  Parliament.  Well, 
then,  if  the  first  publication  must  take  place  here,  must  the 
printing  likewise  take  place  here  7  There  is  no  such  actual 
provision :  it  is  not  said  so,  but  I  apprehend  it  is  implied ;  I 
think  it  is  clearly  implied  from  the  provisions  of  the  Act, 

that  the  printing  must  take  place  here K  it  is  clear 

as  I  apprehend  it  to  be,  that,  in  the  first  place,  a  book  which 
is  a  foreign  composition  must  be  first  published  here,  and, 
secondly,  that  it  must  be  printed  here ;  would  it  not  neces- 
sarily and  naturally  follow  that  the  man  himself  should  be 
here  to  superintend  that  publication.  Is  it  not  a  natural  in* 
ference  from  the  Act  of  ParUament,  which  does  not  expressly 
provide  for  either  of  the  foregoing  conditions,  that  it  implies 
that  the  man  shall  be  here  to  superintend  his  publication, 
seeing  that  it  shall  not  only  be  first  published  here,  but  that 
it  shaQ  also  be  printed  here  7  Nothing  could  be  further  from 
the  intention  of  the  Legislature  at  the  time  that  this  Act  of 
Parliament  was  passed  than  that  a  foreigner  should  be 
enabled  to  import  books  printed  abroad ;  but  unless  you  put 
that  construction  upon  the  Act  of  Parliament,  he  would  have 
been  able  to  import  books  printed  abroad,  and  bringing  them 
here,  to  have  a  copyright  in  their  pubUcation.  That  would 
plainly  be  directly  contrary  to  the  intention  of  the  Legisla* 
ture.  I  think,  therefore,  that  gives  us  an  easy  means  of 
interposition  as  to  the  meaning  of  the  statute,  with  regard 

to  the  residence  of  the  publisher If  there  is  no  com* 

mon  law  right,  which  in  my  opinion  there  clearly  is  not,  (a) 
and  if  the  statute  does  not  apply  to  foreigners,  g^ 
foreigners  (although  I  entirely,  of  course,  admit,  that  when 
a  man  owes  a  temporary  allegiance,  he  is  entitled  to  the 
benefit  of  it)  then  there  being  no  common  law  right,  it 
would  be  a  new  right  given  by  Act  of  Parliament,  and  the 
foreigner  must  bring  himself  within  the  terms  of  that  Act  of 
Parliament  in  order  to  enjoy  it ;  and  to  do  so,  in  my  appre- 
hension, he  must  be  able  to  predicate  of  himself  that  he  is 
a  subject  of  these  realms,  at  least  for  the  time  being.'' 
How  far  j^n^tift  The  authority  of  Jeffreys  v.  Boosey  as  a  decision  binding 
bii^S^Aatho-    ckt  the  present  day  has  been  much  shaken  by  the  opinions 

rity. 

(a)  It  must  be  remembered  that  the  common  law  right  of  which  the 
existence  is  denied  here  and  elsewhere  in  the  judgments  in  this  case, 
is  a  common  law  copyright  after  publication. 
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expressed  by  Lords  Cairns  and  Westbury  in  BoutUdge  P^m, 
y.  T^ow{a)  to  the  effect  that  no  matter  where  the  author  OHArnnUL 
resided  at  the  time  of  publication^  he  was  entitled  to 
copyright  if  he  first  published  in  the  United  Kingdom. 
It  was  not  necessary,  however,  expressly  to  decide  the 
point  in  that  case,  as  the  authoress  of  the  book  in  ques* 
tion  resided  in  Canada  at  the  time  of  publication  hero; 
and  two  other  law  lords  (Lords  Cranworth  and  Chelms- 
ford) adhered  to  the  view  of  the  law  laid  down  in  Jeffreys 
V-  Boosey. 

Lord   Cairns   stated  the  reasons  for  his  opinion  thus :  opinion  of  Lord 
"The  intention  of    the  Act   is   to   obtain   a  benefit  for^'**™* 
the   people  of  this   country  by  the  publication  to  them 
of    works    of   learning,   of  utility,   oi    amusement.      This 
benefit  is  obtained,  in  the  opinion  of  the  Legislature,  by 
offering  a  certain  amount  of  protection  to  the  author,  thereby 
inducing  him  to  publish  his  work  here.     This  is,  or  may  be, 
a  benefit  to  the  author,  but  it  is  a  benefit  given,  not  for  the 
sake  of  the  author  of  the  work,  but  for  the  sake  of  those  to 
whom  the  work  is  communicated.     The  aim  of  the  Legis- 
lature is  to  increase  the  common  stock  of  the  literature  of 
the  country ;  and  if  that  stock  can  be  increased  by  the  pub- 
lication  for  the  first  time  here  of  a  new  and  valuable  work 
composed  by  an  alien  who  never  has  been  in  the  country, 
I  see  nothing  in  the  wording  of  the  Act  which  prevents, 
nothing  in  the  policy  of  the  Act  which  should  prevent,  and 
everything  in  the  professed  object  of  the  Act,  and  in  its  wide 
and  general  provisions  which  should  entitle  such  a  person  to 
the  protection  of  the  Act,  in  return  and  compensation  for 
the  addition  he  has  made  to  the  literature  of  the  country .^^ 
Lord  Westbury  said,  *^  The  case  of  Jeffreys  v.  Boosey  is  a  optoion  of  Lord 
decision  which  is  attached  to  and  depends  on  the  particular       ®"'*"^' 
statute  of  which  it  was  the  exponent ;  and  as  that  statute 
has  been  repealed,  and  is  now  replaced  by  another  Act,  with 
different  enactments  expressed  in  different  language.     The 
case  of  Jeffreys  v.  Boosey y  is  not  a  binding  authority  in  the 
exposition  of  this  later  statute.     The  Act  appears  to  have 
been  dictated  by  a  wise  and  liberal  spirit,  and  in  the  same 
spirit    it  should  be    interpreted,  adhering,  of  course,  to 
the  settled  rules  of  legal  construction.     The  preamble  is, 
in  my  opinion,  quite  inconsistent  with  the  conclusion  that 
the  protection  given  by  the  statute  was  intended  to  be 
confined  to  the  works  of  British  authors.     On  the  contrary, 
ifc  seems  to  contain  an  invitation  to  men  of  learning  in  every 
country  to  make  the  United  Kingdom  the  place  of  first 
(a)  L.  Rep.  8  H.  L.  Cas.  100 ;  18  L.  T.  N.  S.  874 ;  37  L.  J.  464,  Ch. 
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pahtl       publication  of  their  works;  and  an  extended  term  of  copyright 
craptkh  III.    throughout  the  whole  of  the  British  dominions  is  the  reward 
of  their  so  doing.     So  interpreted  and  applied,  the  Act  is 
auxiliary  to  the  advancement  of  learning  in  this  country. 
The  real  condition  of  obtaining  its  advantages  is  the  first 
publication  by  the  author  of  his  work  in  the  United  Kingdom, 
Nothing  renders  necessary  his  bodily  presence  here  at  the 
time,  and  I  find  it  impossible  to  discover  any  reason  why 
it  should  be  required,  or  what  it  can  add  to  the  merit  of  the 
first  pubUcation.  It  was  asked,  in  Jeffreys  v.  J5oo«ey,why  should 
the  Act  (meaning  the  statute  of  Anne)  be  supposed  to  have 
been  passed  for  the  benefit  of  foreign  authors  ?  But  if  the 
like  question  be  repeated  with  reference  to  the  present  Act, 
the  answer  is,  in  the  language  of  the  preamble,  that  the  Act 
is  intended '  to  afford  greater  encouragement  to  the  produc- 
tion of  literary  works  of  lasting  benefit  to  the  world;'  a 
purpose  which  has  no  limitation  of  person  or  place.     But  the 
Act  secures  a   special  benefit   to  British  subjects,  by  pro- 
moting the  advancement  of  learning  in  this  country,  which 
the  Act   contemplates   as  the  result  of   encouraging  all 
authors  to  resort  to  the  United  Kingdom  for  the  first  pub- 
lication of  their  work.     The  benefit  of  the  foreign  author 
is  incidental  only  to  the  benefit  of  the  British  public.     Cer- 
tainly the  obligation  lies  on  those  who  would  give  the  term 
'  author '  a  restricted  signification  to  find  in  the  statute  the 
reasons  for  so  doing.     If  the  intrinsic  merits  of  the  reason- 
ing on  which  Jeffreys  v.  Boosey  was  decided  be  considered 
(and  which  we  are  at  liberty  to  do,  for  it  does  not  apply  to 
this  case  as  a  binding  authority),  I  must  frankly  admit  that 
it  by  no  means  commands  my  assent.^' 
33  Vict  a  14       Sect.  2  of  the  Naturalization  Act,  1870  (33  Vict.  c.  14) 
enacts  that  ''real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in 
the  same  manner  in  all  respects  as  a  naturaUhom  British 
subject ;  and  a  title  to  real  and  personal  property  of  every 
description  may  be  derived  through,  from,  or  in  succession 
to  an  alien,  in  the  same  manner  in  all.  respects  as  through, 
from,  or  in  succession  to  a  natural-bom  British  subject.^' 
This  enactment,  unless  its  very  general  words  are  in  some 
manner  explained  away  as  not  intended  to  apply  to  the  case 
of  copyright,  would  appear  to  do  away  wholly  with  the  effect 
of  the  decision  in  Jeffreys  v.  Boosey  as  to  all  future  cases. 
For  all  copyright  is  "personal  property''  by  5  &  6  Vict. 
c.  45,  s.  25  :  It  can  be  acquired  by  any  natural-born  British 
subject    by    first    publishing    his    work    in    this    country 
wherever  he  is  a*  the  lime  of  its  publication  :    By  the  enaot- 
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ment  sbave  set  out,  real  and  personal  property  of  evmy       pabtI. 
description  maybe  "acquired"  by  an  alien  "in  the  same    cnAmuiiu. 
manner  in  all  respects  as  a  natiu^l-bom  British  subject ;  '^         — 
from   which   it  would   seem  to   follow  that  an   alien  may 
acqaire  copyright  in  a  work  which  he  first  publishes  here, 
wherever  he  is  at  the  time  of  its  publication,  (a)     Though 
the  question  is  not  quite  free  from  doubt,  in  all  probability 
the  ultimate  court  of  appeal,  should  it  ever  come  before  that 
tribunal  for  determination,  will  decide  it  in  favour  of  the 
alien  in  accordance  with  the  opinions  of  Lords  Westbury 
and  Cairns  above  referred  to. 

It  is  quite  settled  that  it  is  not '  necessary  in  order  to  HeAning  or 
entitle  'a  foreign  author  to  copyright  in  his  work,  that  he  SSiSfS?m2iioiu 
should  be  resident  within  the  TJnited  Kingdom  at  the  time 
of  its  first  publication  here.  It  is  sufficient  that  he  should 
at  that  time  be  resident  in  any  part  of  the  British  dominions. 
And  the  words  "  British  dominions  "  are  defined  by  5  &  6 
Vict.  c.  45,  s.  2,  to  mean  and  include  all  parts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the  islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and  West  Indies,  ana 
all  the  colonies,  settlements,  and  possessions  of  the  Crown, 
which  now  are  or  hereafter  may  be  acquired.  In  conformity 
with  this  it  was  determined  by  the  Court  of  Appeal  in 
Chancery,  in  the  case  of  Low  v.  Routledge,{b)  that  an  alien 
friend  (a  native  of  the  United  States  of  America)  could,  by 
a  temporary  residence  in  Canada  at  the  time  of  publication 
in  England,  acquire  a  British  copyright  in  the  work  pub- 
lislied  here.  In  that  case  it  was  agreed  between  the 
plaintifis  and  an  American  authoress,  from  whom  they  had 
purchased  the  manuscript  of  a  book  written  by  her,  that  she 
should  go  to  Montreal  and  reside  there  till  after  the  publi-  . 
cation  of  the  work  in  England  by  the  plaintiffs.  She 
resided  at  Montreal  from  the  19th  of  May,  1864,  till  after 
the  4th  of  June,  1864,  when  the  book  was  published  for 
the  first  time  by  the  Messrs.  Low,  in  London.  An  injunc- 
tion was  granted  by  Vice-Chancellor  Kindersley  to  restrain 

(a)  An  argument  in  favour  of  the  applicability  of  the  above  section 
to  cases  of  copyright  is  furnished  by  the  fact  that  certain  exceptions  are 
expressly  made,  of  which  copyright  is  not  one.  It  is  provided  [sect.  1] 
that  this  enactment  *^  shall  not  confer  any  right  on  an  alien  to  hold  real 
property  situate  out  of  the  United  Elingdom,  and  shall  not  qualify  an  alien 
for  any  office  or  for  aay  municipal,  parliamentary,  or  other  franchise ;  and 
shaU  not  entitle  an  alien  to  any  right  or  privilege  as  a  British  subject, 
except  such  rights  and  privileges  in  respect  of  property  as  are  hereby 
expressly  given  to  him,^^  and  also  [sect.  14]  that  nothing  in  the  Act 
contained  **  shall  qualify  an  alien  to  be  the  owner  of  a  British  ship." 

(h)  35  L.  J.  IH,  Ch. ;  13  L.  T.  N  S.  421. 
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Pastl  Messrs.  Roatledge  from  publishing  an  edition  of  the  same 
chatoIil  work;  and  on  appeal  the  Lords  Justices  upheld  his  decision. 
—  Lord  Justice  Turner  observed :  "  It  was  said  for  the  defen- 
dants that  the  same  word  ^author/  which  is  contained  in 
this  statute^  was  also  contained  in  the  statute  of  Anne^  the 
first  Copyright  Act,  and  that  strong  opinions  were  expressed 
by  the  judges,  and  by  the  law  lords  in  the  House  of  Lords, 
in  the  case  of  Jeffreys  v.  Boosey,  that  the  word  '  author*  in 
the  statute  of  Anne  means  an  author  resident  in  England  at 
the  time  of  publication,  and  that  the  same  construction 
ought  to  be  given  to  the  word  'author*  in  the  Stat.  5  &  6 
Vict.  c.  45,  now  under  our  consideration.  But  there  is  no 
provision  in  the  statute  of  Anne  that  the  statute  shall  extend 
to  the  colonies,  and  in  the  statute  we  are  now  considering 
it  is  expressly  so  provided."  It  was  also  urged  on  behalf  of 
the  defendants  that  5  4  6  Vict.  c.  45,  did  not  extend  to 
colonies  having  legislatures  of  their  own,  as  Canada;  but 
the  Lord  Justice  held  that  the  word  "colonies,"  in  the 
absence  of  a  context  to  control  it,  must  extend  to  all  colonies. 
This  decision  was  affirmed  by  the  House  of  Lords. (a) 

Even  if  a  statute  of  the  colony  in  which  the  alien  resides 
at  the  time  of  the  publication  of  his  work  here,  prevents  an 
alien  acquiring  a  copyright  in  a  work  published  by  him  in 
the  colony  during  his  residence  there,  that  would  make  no 
difference  as  to  his  title  to  copyright  here.  An  alien  has 
rights  as  a  subject  of  the  Crown  whilst  residing  in  one  of  its 
colonies,  as  well  as  rights  as  a  subject  of  the  colony ;  and 
though  his  civil  rights  within  the  colony  depend  upon  the 
colonial  laws,  his  civil  rights  beyond  the  limit  of  the  colony 
are  independent  of  those  laws.  "  Every  alien,"  said  Turner, 
.  L.  J.,  in  the  case  last  referred  to,  "  coming  into  a  British 
colony  becomes  temporarily  a  subject  of  the  Crown,  bound 
by,  subject  to,  and  entitled  to  the  benefit  of,  the  laws  which 
affect  all  British  subjects.  He  has  obligations  both  within 
and  beyond  the  colony  into  which  he  comes.  As  ,to  his 
rights  within  the  colony,  ho  may  well  be  bound  by  its  laws  ; 
but  as  to  his  rights  beyond  the  colony  he  cannot  be  affected 
by  those  laws,  for  the  laws  of  a  colony  cannot  extend  beyond 
its  territorial  limits." 
Pnwioiwonin  PubKcatiou  in  the  United  Kingdom  is  indispensable  to 
indilTpensa^ble.**™  Copyright.  That  this  was  the  intention  of  the  Legislature 
is  shown  by  various  provisions  of  the  statute ;  besides  which 
''  it  would  be  very  inconsistent  with  the  usual  practice  of 
the  Imperial  Parliament  to  create  a  system  of  copyright  law 

a)  See  L.  Rep.  3  Eng.  &  Ir.  App.  100 ;  18  L.  T.  N.  S.  874  ;  87  L.  J. 

'-   Ch. 
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for  all  the  colonies  and  dependencies  in  the  empire,  maoy  of       pa»t  l 
which  have  representative  institufcioos  of  their  own,  without    cha™  hi. 
any  consnltation  with  those  colonies  op  dependencies,  and         — 
without  any  consideration  whether  a  uniform  and  arbitrary 
system^  such  as  that  introduced  by  this  Act,  would  be  suit- 
able to  the  varied  circumstances^  states  of  civiUsation,  and 
sj^tems  of  jurisprudence  and  judicature  in  these  different 
colonies  and  possessions/' (a) 

Bat  when  copyright  once  exists,  the  area  over  which  it 
extends  is  the  whole  of  the  British  dominions.  (6) 

It  is  important  to  observe  that  by  the  International  Copy-  BrittBh  oabjeot 
right  Act  (7  4  8  Vict.  c.  12,  s.  19)  a  British  subject  who  JSSi?"*"^ 
first  publishes  abroad  is,  equally  with  a  foreigner,  deprived 
of  any  copyright  save  such  as  he  may  acquire  under  that 
Act ;  and  if  there  is  no  treaty  giving  effect  to  the  Act  in  his 
particular  case,  he  has  no  copyright  in  this  country.  This 
was  so  decided  by  Wood,  V.C.,  in  Boucii^ault  v.  Delajield,{c) 
in  which  case  the  plaintiff  prayed  for  an  injunction  to 
restrain  the  defendant  from  producing  a  drama  (''The 
Colleen  Bawn^')  written  by  the  plaintiff,  and  as  it  appeared 
on  the  hearing  of  the  case,  represented  by  the  plaintiff  at 
New  York  prior  to  its  being  represented  in  England. 
The  Vice-Chancellor  refused  to  grant  the  injunction  and 
dismissed  the  bill  with  costs,  being  of  opinion  that  the 
words  of  the  19th  section  of  7  A  8  Vict.  c.  12,  took  away 
whatever  rights  the  plaintiff  might  otherwise  have  had. 
If  he  had  first  represented  his  drama  here,  he  would 
have  been  entitled  to  the  provisions  of  the  Dramatic  Copy- 
right Act.  Then  7  &  8  Vict.  c.  12,  was  passed,  enabling  Her 
Majesty  to  make  arrangements  conferring  on  other  nations 
the  privileges  accorded  to  all  people  who  first  publish  their 
works  here.  If  the  plaintiff  had  this  sort  of  double  right 
it  was  the  very  thing  which  the  7  &  8  Vict.  c.  12,  was 
intended  to  extinguish.  The  statute  says  in  effect  {sect.  19) 
that  *'  if  any  person,  British  subject  or  not,  chooses  to  deprive 
this  country  of  the  advantage  of  the  first  representation  of 
his  work,  then  he  may  get  the  benefit  of  copyright,  if  he 
can,  under  the  arrangement  which  may  have  been  come  to 
pursuant  to  7  &  8  Vict.  c.  12,  between  this  country  and 
the  country  which  he  so  favours  with  his  representation ; 
but  if  he  chooses  to  publish  his  performance  in  a  country 
which  has  not  entered  into  any  treaty  or  made  any  such 
arrangement  with  regard  to  copyright,  then  this  country  has 

(a)  Per  Lord  Cairns,  C,  Rovtledge  v.  Low  (L.  Rep.  3  Eng.  &  Ir.  App. 
10«:  18  L.T.N.S.  874;  37  L.J.464,Ch.)  (h)  limtkdtfeY.lMW,  nhisupra. 
(c)  1  H.  &  M.  597;  9  L.  T.  N.  S.  709 ;  33  L.  J.  38,  Ch. 
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nothing  more  to  say  to  him ;  he  must  be  taken  to  have  elected 
under  which  of  the  two  statutes  with  respect  to  copyright 
he  wishes  to  come,  by  performing  his  work  in  one  country 
instead*  of  the  other,  and  he  is  thereby  excluded  from  all 
advantage  of  publishing  in  the  other." (a) 

The  property  which  an  author  has  in  his  unpublished 
ideas  embodied  in  a  tangible  shape  being  independent  of 
statute  (5)  it  should  seem  that  an  alien  friend  might  prevent 
the  unauthorised  publication  here  of  any  of  his  unpublished 
works,  (c) 

Besides  the  copyright  which  may  be  possessed  by  indivi- 
dual authors  and  proprietors,  there  is  also  a  copyright  en- 
joyed in  certain  works  by  the  Crown,  and  in  others  by  the 
Universities,  to  which  attention  will  now  be  directed. 


CHAPTER   IV.     • 

CROWN  AND  COLLEGE  COPYRIGHT  IN  BOOKS. 

workB  in  which  The  Copyright  claimed  by  the  Crown  extended  to  the  English 
ri™hTexi-SJ"  Translation  of  the  Bible,  the  Book  of  Common  Prayer,  the 
Statutes,  Orders  of  the  Privy  Council,  and  State  Proclama- 
tions ;  also  to  Almanacs,  Lilley^s  Latin  Grammar,  the  Year- 
books and  reports  of  judicial  proceedings.  The  exclusive 
right  of  printing  these  was  held  to  be  vested  in  the  King;  and 
he  granted  letters  patent  authorising  others  to  print  and  pub- 
lish them.  Some  part  of  this  claim  has  now  become  obsolete, 
but  a  lar^e  part  still  remains  unquestioned,  and  has  been 
recognized  in  various  decisions  of  courts,  both  of  Common 
Law  and  Equity.  The  claim  of  the  Crown  to  this  copyright 
has  by  some  been  based  upon  a  right  of  property  similar  to 
the  right  of  a  private  author  or  his  assigns ;  {d)  by  others 
it  has  been  treated  as  grounded  on  naked  prerogative  and 
reasons  of  state  policy.  It  is  impossible  to  decide  the  point 
•  satisfactorily,  nor  is  the  matter  one  of  importance. 

(a)  Per  Wood,  V.C.  (1  H.  &  M.  597 ;  9  L.  T.  N.  S.  709 ;  33  L.  J. 
88,  Ch.) 

(6)  See  Prince  Albert  v.  Strange  (2  De  G.  &  S.  652 ;  1  Mac.  &  G.  26). 

(c)  It  haa  been  held  in  America  that  the  sect.  (9)  of  the  Act  of 
Congress  (Act  of  1831,  c.  16)  which  gave  redress  for  the  unauthorised 
printing  or  publishing  of  manuscripts,  operated  in  favour  of  a  resident 
of  the  United  States  who  had  acquired  the  proprietorship  of  an 
unprinted  literary  composition  from  a  non-resident  alien  author :  (Keene 
V.  Wheatlei/j  Amer.  Law  Reg.  45,  cited  Law^s  Digest  of  Patent,  Copy- 
right, and  Tradesmark  Cases,  p.  256.) 

(d)  E.g.,  Lord  Mansfield  m  Millar  v.  Taylor  (4  Burr.  2401). 
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Blackstone  (a)  rests  the  claim  of  the  Crown  to  copyright  pau  l 
in  English  translations  of  the  Bible  on  two  grounds^  that  OHAwiliiv. 
the  translation  was  made  at  the  expense  of  the  Crown,  and  — 
that  the  Sovereign  is  the  head  of  the  Church.  Lord  Mans-  SSJulSfof 
field  (fe)  regarded  it  as  a  mere  right  of  property  founded  on  *^*  ^*^ 
the  purchase  of  the  translation  by  the  King  in  the  time  of 
James  I.  Lord  Lyndhurst  (c)  refers  it  to  another  considera^ 
tion,  namely,  the  character  of  the  duty  (carrjring  with  it  a 
corresponding  prerogative)  imposed  on  the  Sovereign  as  the 
chief  executive  oflBicer  of  the  government  to  superintend  the 
publication  of  the  works  upon  which  the  established  doc- 
trines of  religion  are  founded,  a  duty  extending  to  Scotland 
as  well  as  England.  On  whatever  ground  the  claim  rests, 
its  validity  seems  now  beyond  dispute,  though  the  reported 
cases  on  the  subject  are  between  rival  patentees,  of  whom 
neither  would  raise  the  question  of  the  validity  of  their 
patents  as  against  the  public  in  general.  An  Irish  Lord 
Chancellor,  indeed,  in  1794,  doubted  the  right  of  the  Crown 
to  grant  a  monopoly  of  this  kind,  and  held  that  a  patentee 
claiming  an  exclusive  right  of  printing  Bibles  must  establish 
his  patent  at  law  before  he  could  have  an  injunction  in 
equity.  ((2)  But  Lord  Eldon,  in  1802,  granted  an  injunction 
to  restrain  the  King's  printer  in  Scotland,  who  had  a  patent 
for  the  sale  of  Bibles  there,  from  printing  or  selling  Bibles 
in  England,  (e)  And  in  1828,  the  House  of  Lords  held  that 
the  Bang's  printers  in  Scotland  had,  by  virtue  of  their  patent, 
a  right  to  prevent  the  importation  from  England  by  others 
of  Bibles  and  other  works  contained  in  their  patent.  (/) 

The  exclusive  right  of  planting  and  publishing  and  selling 
copies  of  the  Bible,  New  Testament,  and  Book  of  Common 
Prayer,  is  vested  by  letters  patent  of  the  13  Eliz.  in 
the  Universities  of  Oxford  and  Cambridge,  concurrently 
with  the  Queen's  printer,  and  no  one  else  may  print  or 
publish  in  England  any  such  copies,  or  sell  in  England  any 
other  copies  of  the  said  books  than  such  as  have  been 
printed  and  published  by  or  for  the  Universities  and  the 
Queen's  printer,  or  one  of  them,  (jr) 

(a)  2  Steph.  Black.  39 ;  see  also  the  remarks  of  Yates,  J.,  in  Millar 
V.  Taylor  (4  Burr.  2382). 

(b)  4  Burr.  2406. 

(c)  Manners  y.  Bkur  (S  Bligh,  N.  S.  402) ;  see  also  the  opinions  of 
Lord  Camden  in  Donalason  y.  Beckxt  (4  Burr.  2408),  and  of  Skinner, 
C.B.,  in  Eyre  v.  Caman  (6  Bac.  Abr.  Prer.  F.  p.  509). 

(rf)  Grierstm  v.  Jacksfm  {Ridg.  Ir.  T.  R.  304). 

(e)   UniverMiies  of  Oxford  and  Cambridt/f  v.  Rkhanlsoa  (6  Ves.  689). 

(/)  Manners  v.  Blair  (3  Bligh,  N.  S  391). 

(^)  UnirerifUies  of  Oxford  and  Cambridge  v.  Richardson  (ubi  supra). 
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Past  I.  It  seems  to  be  agreed  tliat  tbe  Bible  may  be  printed  by 

OhaptkeIV.    others  than  those  having  the  patent  right,  if  it  be  aocom- 
— '        panied  by  bona  fide  notes,  (a) 

There  is  no  Crown  copyright  in  the  Hebrew  Bible,  the  Greek 
Testament,  or  the  Septnagint.  They  are  all  common,  accord- 
ing  to  Lord  Mansfield ;(?>)  and,  said  that  learned  judge,  ''if 
any  man  sboold  turn  the  Psalms,  or  the  writings  of  Solomon 
or  Job  into  verse,  the  King  could  not  stop  the  printing  or 
the  sale  of  such  a  work.     It  would  be  the  author's  work.'' 

Nor  has  any  attempt  ever  been  made  to  prevent  any 
person  from  publishing  a  translation  of  one  book,  or  of 
a  part  of  the  Bible,  from  the  original  text,  and  enjoying  a 
copyright  in  his  production,  (c) 

The  Bible  patent  of  the  Queen's  printer  for  Scotland 
expired  in  1839.  The  patent  of  the  Queen's  printer  for 
England  has  lately  been  renewed  during  pleasure,  notwith- 
standing the  recommendation  of  a  committee  of  the  House 
of  Commons  that  the  exclusive  privilege  of  printing  and 
publishing  English  translations  of  the  Bible  should  not  be 
renewed. 
Th«  Book  of  The  claim  of  the  Crown  to  the  exclusive  publication  of  the 

ommon  yer.  -g^^^  ^£  Commou  Prayer  is  rested  on  similar  grounds — the 
duty  and  prerogative  of  the  Sovereign  as  head  of  the  Church 
and  as  chief  executive  magistrate,  to  superintend  the  pub- 
lication of  books  of  divine  service.  ((?)  It  seems  that  down 
to  the  34th  year  of  Henry  VIII.  the  different  books  used  in 
divine  service  were  not  printed  here,  but  were  imported 
from  abroad.  A  patent  was  granted  in  that  year  for  the 
sole  printing  of  such  books,  and  in  the  first  year  of  Elizabeth 
the  exclusive  right  of  printing  books  of  divine  service  was 
inserted  in  the  same  patent  with  the  right  of  printing  the 
Acts  of  Parliament,  which  had  some  time  before  been 
granted,  and  from  that  time  they  were  regularly  enjoyed 
together  by  the  King's  patentee.     In  1781,  in  the  case  of 

(a)  2  Ev.  Stat.  p.  19,  note  11.  (b)  4  Burr.  2405. 

(c)  Godson  on  Patents  and  Copyright,  442. 

(d)  In  Manners  v.  Blair  (3  Bligh,  N.  S.  891),  it  was  contended  that  as 
to  the  Book  of  Common  Prayer  the  King  could  not  in  Scotland  confer 
the  exclusiye  right  of  printing  it  on  his  printer  there,  as  the  King  was 
not  the  supreme  head  of  the  Scotch  Church  as  he  was  of  the  English ; 
and  the  Scotch  court  from  which  the  appeal  was  brought  to  the  House 
of  Lords  seems  to  have  been  of  that  opinion.  Lord  Lyndhurst,  however, 
in  moving  the  judgment  of  the  House  of  Lords,  rested  the  claim  of  the 
Crown  to  copyright  in  the  Prayer  Book  as  well  as  the  Bible  on  the 
executive  character  of  the  Sovereign — a  character  which  he  has  equally 
in  Scotland  and  England ;  and  the  patent  of  the  King's  printer  in  Scot- 
hind  was  held  valid  as  to  the  Book  of  Common  Prayer  as  well  as  the 
translation  of  the  Bible. 


Digitized  by  VjOOQ IC 


CBOWN  AND  GOLLEOE   COPYKIQHT   IN   BOOKS.  39 

Eipre  V.  Oaman(aX  an  injunction  was  granted  to  restrain  the       Pabt  i. 
defendant  fi-om  printing  and  publishing  a  form  of  prayer    cha™iv. 
which  had  been  ordered  to  be  read  in  all  churches.     And  in         — 
Manners  t.  Blair, {b)  before  the  House  of  Lords  in  1828,  the 
copyright  of  the  Crown  was  fully  recognised. 

The  Qneen's  printer  CDJoys  the  sole  right  of  printing  and 
publishing  the  Book  of  Common  Prayer. 

The  claim  of  the  Crown,  now  obsolete,  to  the  copyright  miy'B  Ladn 
in  Lilly's  Latin  Grammar  was  founded  on  the  alleged  original  '^•'"™*'- 
compilation  and  publication  of  the  grammar  at  the  king's 
expense,  independently  of  any  idea  of  prerogative,  (c) 

Various  grounds  for  the  claim  of  the  Crown,  at  one  time  Almanacs. 
asserted,  to  copyright  in  almanacs  have  been  alleged.  In 
the  SiaMoners'  Company  v.  Seymour  {d)  (Temp.  Chas.  II.),  the 
light  to  grant  the  exclusive  privilege  of  printing  almanacs 
was  held  to  vest  in  the  king ;  first,  because  an  almanac  has 
no  certain  author,  and,  therefore,  by  the  rule  of  our  law,  the 
sovereign  had  the  property  in  it;  secondly,  because  the 
almanacs  made  yearly  are  but  appHcations  of  the  general 
rules  laid  down  in  the  almanac  prefixed  to  the  Book  of 
Common  Prayer  which  regulate  the  moveable  feasts  of  the 
Church.  And  the  addition  of  prognostications  and  other 
things  that  are  common  in  almanacs  was  held  not  to  alter 
the  case,  '^  any  more  than  if  a  man  should  claim  a  property 
in  another  man's  copy,  by  reason  of  some  inconsiderable 
additions  of  his  own."  Notwithstanding  the  decision  in 
this  case  the  Court  of  King's  Bench  in  the  case  of  the 
Stationer^ 8    Company    v.    Partridge,  {e)    strongly    inclined 

r'nst  the  prerogative  right  to  the  printing  of  almanacs, 
judgment,  indeed,  was  given  in  that  case,  but  it  stood 
over,  that  the  court  might  see  if  they  could  make  it  like  the 
case  of  the  Book  of  Common  Prayer,  and  show  that  the 
right  of  the  Crown  had  any  foundation  in  property ;  and  it 
was  never  moved  afterwards.  The  subject,  however,  re- 
ceived a  positive  decision  adverse  to  the  claim  of  the  Crown 
in  the  Siaiioners^  Company  v.  Cwrnan.{f)  That  was  a  case 
sent  from  the  Court  of  Exchequer  for  the  opinion  of  the 
Court  of  Common  Pleas,  and  that  court,  after  hearing  counsel 
on  both  sides  of  the  question,  certified  their  opinion  "  that 
the  Crown  had  not  a  prerogative  or  power  to  make  such 
grant  [of  almanacs]  to  the  plaintifis  exclusive  of  any  other 
or  others."  In  consequence  of  this,  it  was  enacted  by 
21  Geo.  3,  c.  56,  s.  10,  that  500Z.  a-year  should  be  paid  to 


i 


a)  Cited  6  Bac.  Abr.  509.     (b)  8  Bligh.  N.  S.  391.     (c)  4  Burr.  2329. 
'  ^  1  Mod.  256.       (e)  10  Mod.  105  ;  4  Burr.  2402 ;  6  Bac.  Abr.  508. 
)  2  W.  Bl.  1004. 
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the  Universities  of  Oxford  and  Cambridge  severally,  out  of 
the  duty  upon  almanacs,  as  a  compensation  for  the  annual 
sum  of  lOOOL,  for  which  they  had  demised  to  the  Stationers' 
Company  the  privilege  of  printing  almanacs.  In  1799, 
Lord  North  brought  in  a  Bill  to  revest  in  the  Universities 
and  the  Stationers'  Company  the  exclusive  right  ofprinting 
almanacs,  but  the  Bill  was  thrown  out  in  the  House  of 
Commons  after  Erskine  had  been  heard  at  the  bar  of  the 
House  against  it.  No  further  assertion  of  the  right  of  the 
Crown  appears  to  have  been  made  since. 

With  regard  to  nautical  almanacs,  sect.  2  of  9  Geo.  4, 
c.  66,  enacts  that  "  It  shall  and  may  be  lawful  to  and  for 
the  Lord  High  Admiral,  or  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  for  the  time  being,  to  cause  such 
nautical  almanacs  or  other  useful  table  or  tables  which  he 
or  they  shall  from  time  to  time  judge  necessary  and  useful, 
in  order  to  facilitate  the  method  of  discovering  the  longitude 
at  sea,  to  be  constructed,  printed,  published  and  vended 
....  and  that  every  person  who,  without  the  special 
licence  and  authority  of  the  Lord  High  Admiral  or  Com- 
missioners for  executing  the  office  of  Lord  High  Admiral 
aforesaid,  for  the  time  being,  to  be  signified  under  the  hand 
of  the  Secretary  of  the  Admiralty,  for  the  time  being,  shall 
print,  publish,  or  vend,  or  cause  to  be  printed,  published, 
or  vended,  any  such  almanac  or  almanacs,  or  other  table  or 
tables,  shall  for  every  copy  of  such  almanac  or  table  so 
printed,  published,  or  vended,  forfeit  and  pay  the  sum  of 
twenty  pounds,  to  be  recovered  with  costs  of  suit,  by  any 
person  to  be  authorised  for  that  purpose  by  the  Lord 
High  Admiral  or  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  aforesaid  (such  authority  to  be  signified 
under  the  hand  of  the  Secretary  of  the  Admiralty  as  afore- 
said), by  action  of  debt,  bill,  plaint,  or  information,  in  any 
of  His  Majesty's  Courts  of  Record  at  Westminster;  and 
that  the  proceeds  of  the  said  penalty,  when  recovered,  shall 
be  paid  and  applied  to  the  use  of  the  Royal  Hospital  for 
Seamen  at  Greenwich.'' 

A  narrative  of  a  voyage  of  discovery  prepared  under  the 
orders  of  the  Crown  is  the  property  of  the  Crown ;  but  a 
publisher  authorised  to  pubUsh  it  by  the  Secretary  to  the 
Admiralty,  the  profits  remaining  at  their  disposition,  was 
held  by  Lord  Chancellor  Thurlow  not  entitled  to  restrain  a 
stranger  from  publishing  it. (a) 

The  Crown  still  possesses  the  exclusive  right  of  printing 
(^0  Xicol  V.  Stockdak  (3  Swans.  687). 
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and  publislmig  Acts  of  Parliament.     Blackstone  rests  the       PabtL 
right  on  grounds  of  political  and  pablic  convenience;  the    ohaptbriv. 
I  king,  as  execative  magistrate,  possessing  the  right  of  pro-         — 
I  mulgating  to  the  people  all  acts  of  State  and  Government,  (a)  ment^aod'other 
Lord  Clare  (6)  recognised  the  right,   because  it  is  neces- s^*«**<^°"®"*^ 
saiT  that  there  should  be  a  responsibility  for  correct  printing, 
ana  because  copy  can  only  be  had  from  the  rolls  of  Parlia- 
ment,  which  are  within  the  authority  of  the  Crown.     In 
olden  times  the  king^s  officers  transmitted  authentic  copies 
^  of  all  state  ordinances  to  the  sheriffs,  who  proclaimed  them 
in  their  county  courts :  when  the  demand  for  authentic  copies 
began  to  increase,  and  when  the  introduction  of  printing 
&cihtated  the  multiplication  of  copies,  the  king's  patentee, 
by  command  of  the  king,  supplied  copies  to  the  people, 
this   seeming  an  obvious   and  reasonable   extent   of  that 
duty  which  lay  upon  the  Crown  to  fiirnish  the  people  with 
the  authentic  text  of  their  ordinances,  (c) 

The  right  of  the  Crown  was  recognised  in  repeated  deci- 
sions, (d)  some  of  which,  however,  proceeded  upon  notions 
which  are  now  exploded.     The  right  of  the  patentees  of  the 
Crown  to  the  sole  printing  of  the  statutes,  as  now  recognised, 
must  depend  upon  usage^  and  the  force  of  the  decision  of  the 
Court  of  King's  Bench,  in  Basket  v.  The  University  of  Oam^ 
^idge,{e)  in  1758,  and  upon  the  recognition  of  the  doctrine  of 
^    prerogative  copies  by  the  House  of  Lords  in  the  case  of 
Manners  v.  Blair, (f)  in  1828. (gf)     The  former  case  did  not 
\    present  for  direct  decision  the  question  of  the  validity  of 
I    patents  for  the  exclusive  printing  of  the  statutes,  as  between 
I     the  Crown  and  the  pubUc,  the  dispute  being  there  between 
I     rival  patentees  under  patents  from  different  sovereigns,  each 
{     party  therefore  being  interested  in  upholding  the  general 
I     prerogative.     The  Court  of  Chancery  sent  the  case  into  the 
'     King's  Bench  for  the  opinion  of  that  court,  and  after  argu- 
ment the  validity  of  the  patents  given  to  both  the  parties 
Utigant  was  upheld.     This  of  course  assumes  the  validity  of 
the  claim  of  the  Crown. 

If  hon&  fide  notes  accompany  statutes  printed  by  others  Stetutes  with 
than  those  having  the  patent  right,  the  copyright  of  the  **"^'''*  ****** 
latter,  it  seems,  is  not  infringed; (A)  but  there  is  no  express 

(a)  2  Bl.  Com.  410.  (6)  Griersan  v.  Jackson  (Ridg.  Rep.  304). 

(c)  See  judgment  of  Skimier,  C.B.,  in  Eyre  v.  Caman  (6  Bac.  Abr.  511). 

00  Athtu's  case  (Carter,  89,  Bac.  Abr.  Prer.  F.  4  Burr.  2315), 
Roper  V.  Streater  (Skin.  284),  Stationers''  Coinpany  v.  Parker  (Skin.  233), 
Eyrt  V.  Caman  (6  Bac.  Abr.  509),  Basket  v.  University  of  Cambridge 
(1  W.  Bl.  105),  Baskett  v.  Cunningham  (Id.  870 ;  2  Eden,  187). 

(e)  1 W.  Bl  105.  (/)  8  Bligh,  N.  S.  891.  (a)  Curtis  on  Copyright,  126. 

Qi)  Maugham,  106 ;  2  Evana  6  Statutes,  19. 
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Pa»l       decision  on  this  subject.     The  notes  must^  however,  be  banA 
ciuraE  IV.   fi^^  ^^^  ^ot  merely  colourable  or  collusive.     In  Baskett  v. 
—         Ounningham  (a)  the  defendant,  in  conjunction  with  several 
booksellers,  was  publishing,  in  weekly  numbers,  a  digest  of 
the  statute  law,  methodised  under  alphabetical  heads,  with 
large  notes  from  Coke  and  other  writers  on  the  law.     He 
had  contracted  with  Strahan  and  Woodfall,  the  proprietors 
of  the  patent  for  printing  law  books,  to  print  this  work,  and 
it  was  printed  at  their  press.     Baskett,  the  king's  printer 
(whose  patent  extended  to  all  statutes),  filed  a  bill  for  an 
injunction.    It  was  urged  for  the  defendant  that  the  work  was 
not  within  the  meaning  of  the  letters  patent,  being  a  work  of 
labour  and  industry,  and  the  method  entirely  new.  The  Lord 
Chancellor,  however,  was  of  opinion  that  the  work  was  within 
the  patent  of  the  king's  prmter,  and  that  the  notes  were 
merely  collusive;  but  he  would  not  interfere  between  the 
two  contending  patents  in  the  summary  method  of  injunction, 
but  left  them  to  adjust  their  respective  rights  at  Law.     He 
therefore  ordered  an  injunction  to  issue  to  restrain  the  pro- 
prietors from  printing  at  any  other  than  at  a  patent  press  ; 
which,  as  Woodfall  and  Strahan  were  strictly  in  league  with 
Baskett,  and  were  at  that  time  jointly  concerned  in  a  new 
edition  of  the  statutes,  was  equivalent  to  a  total  injunction. 

Except,  then,  in  the  case  of  editions  of  the  statutes  pub- 
lished with  bondjlde  notes,  the  right  to  print  and  publish  the 
statutes  is  vested  in  the  Universities  of  Oxford  and  Cambridge, 
concurrently  with  the  king's  patentees. 

It  seems  that  the  concurrent  authority  which  the  two 
Universities  have  with  the  patentees  of  the  Crown  to  print 
Acts  of  Parliament  and  abridgments  of  them,  has  not  been 
extended  to  the  Sovereign's  proclamations.  Orders  in  Council, 
and  other  State  papers,  which  would  accordingly  appear  to 
be  vested  in  the  king's  printer  solely.  (6) 

Besides  the  reasons  of  State  already  mentioned,  a  further 
ground  has  been  alleged  for  the  claim  of  the  Crown  to  the 
exclusive  right  to  print  and  publish  all  reports  of  judicial 
proceedings,  namely,  the  payment  by  the  king  of  the 
salaries  of  the  judges  who  pronounce  the  law,  and  the  pay- 
ment also,  in  former  times,  of  the  costs  of  compiling  and 
publishing  the  volumes  of  reports.  The  right  was  twice 
afiirmed  by  the  House  of  Lords  in  the  reign  of  Charles  II. — 
with  respect  to  BoUe's  Abridgment(c)  and  Croke's  Reports,  (d) 
Shortly  after  the  Restoration,  an  Act  of  Parliament  having 


(a)  1  W.  Bl.  370.  (b)  Maugham,  106. 

(c)  Carter,  89 ;  Bac.  Abr.  Prer.  F.  6  ;  4  Burr.  2315. 
(i)  Skin.  234 ;  1  Mod.  217  ;  4  Burr.  2316. 
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prohibited  the  printing  of  law  books  without  the  licence       pa«t  l 
of  the  liord  Chancellor^  the  two  Chief  Justices^  and  the    ohap«hiv. 
Chief  Baron  of  the  Exchequer,  it  became  the  practice  to         — 
prefix    such  a  licence  to  all   reports  published  after  that 
period,  in  which  it  was  usual  for  the  rest  of  the  jadges  to 
concur,  and  to  add  to  the  imprimatur  a  testimonial  of  the 
great  judgment  and  learning  of  the  author.     The  Act  was 
renewed  firom  time  to  time,  but  finally  expired  in  the  reign 
of  William  III.     The  same  form  of  Hcence  and  testimonial, 
however,  continued  in  use  for  a  long  time  afker,  until  the 
judges  refused  to  grant  them  any  longer,  which  they  did 
some  tune  before  the  appearance  of  "Douglas's  Reports.''(a) 
The  Reports  since  then  have  appeared  without  them.     The 
court,  it  seems,  regarded  as  a  contempt  the  publication  of  their 
proceedings  without  their  authority,  and  Sir  James  Burrow, 
in  the  preface  to  his  '^  Reports  of  Cases  decided  in  the  King's 
Bench,'^  apologises  for  publishing  them  without  an  impri- 
matur, and  states  that  if  he  gives  oiBfence  in  doing  so,  he  will 
stop  and  suppress  his  work. (6)     Since  the  "Year  Books,''  it 
seems,  no  judicial  proceedings  have  been  published  under  au- 
thoritative care  and  inspection,  either  by  the  House  of  Lords 
or  by  any  court  in  Westminster  Hall,  except  State  trials,  (c) 
The  courts,  in  treating  as  a  contempt  the  unauthorised 
publication  of  their  reports,  appear  not  to  have  proceeded 
so  much  on  the  ground  of  a  sole  right  of  property  in  them, 
as  on  the  expediency,  with  a  view  to  the  due  administration 
of  justice,  of  having  careful  and  accurate  reports  of  the  deci- 
sions which  serve  as  precedents  for  future  cases.    This,  at  any 
rate,  is  the  ground  on  which  the  House  of  Lords  claims  the 
right  of  prohibiting  the  publication,  otherwise  than  as  it 
directs,   of  the  report  of   any   trial   on   impeachment   or 
indictment  that  takes  place  before  it.     Li  Ghimey  v.  Long- 
m^n,{d)  where  an  injunction  was  granted  until  the  hearing, 
restraining  the  publication  by  the  defendant  of  an  unautho- 
rised report  of  Lord  Melville's  trial.  Lord  Brskine,  C,  said : 
"Upon  the  case  of  'Sathurst  v.  Kear8l€y,{e)  and  the  practice 
of  the  House  of  Lords,  I  may  grant  the  injunction ;  which 


(a)  See  preface  to  Doug.,  p.  vii.    With  reference  to  these  licenceB, 

ir  Jaa.  Burrow  says,  (Preface,  p.  v.)  "I  have  been  assured  that  some 

now  possessed  of  judicial  offices  have  declared  they  never  would  sign  one, 


because  it  hangs  out  false  colours,  and  misleads  those  that  think  it  gives 
the  least  approbation  or  authority  to  the  work/^ 

(b)  Preface,  p.  v.  (c)  lb.  (d)  18  Ves.  495,  607. 

(<)  This  was  a  case  in  Chancery,  in  1776.  The  claim  of  the  plaintiff, 
who  had  obtained  the  order  of  the  ^ou8e  for  the  publication  of  the  trial 
of  the  Duchess  of  Kingston,  was  acquiesced  in  oy  the  defendant,  and 
the  case  passed  without  discussion :  (18  Ves.  494). 
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Part  I.  I  do,  not  upoii  anything  like  literary  property,  but  upon  this 
CBAmR  IV.  o^ly^  ttat  these  plaintiffs  are  in  the  same  situation  as  to  this 
—  particular  subject,  as  the  king's  printer  exercising  the  right 
of  the  Crown  as  to  the  prerogative  copies.  I  shall  not  state 
anything  as  to  other  courts,  but  shall  act  upon  this  prece- 
dent." His  lordship  desired  that  it  should  be  understood 
that  he  had  not  delivered  any  judgment  of  this  case  further 
than  by  granting  the  injunction  until  the  hearing,  upon  the 
precedent  of  Ba^Awr^^  y,  Kearsley ;  and  that  he  should  there- 
fore consider  the  questions  as  open  in  any  future  stage. 
The  case  was  ultimately  compromised. 

The  practice  of  the  House  of  Lords  has  been  to  make  an 
order  that  the  Lord  Chancellor  or  Lord  Speaker  do  cause 
the  trial  te  be  published ;  and  that  no  other  person  do  pre- 
sume to  print  or  publish  the  same ;  and,  with  the  exception 
of  Lord  Oxford's  case  and  a  few  others,  such  an  order 
appears  te  have  been  made  in  almost  every  instance  of  a 
trial  before  them,  whether  upon  impeachment  or  indict- 
ment.    The  Lord  Chancellor  or  Lord  Speaker,  upon  this 
order,  appoints  a  publisher  of  the  trial,  (a) 
PreaentBtateof       The  courts  have  not  for  a  long  time  asserted  a  claim  to 
j5d^5rei»rta.  *^6  cxclusive  publication  of  their  own  reports,  and  in  two 
modem   cases,  Bidterworth  v.  Robin8(m,{b)   and   Sautiders 
V.  8mithy{c)  the  plaintiffs  were   treated   by  the  Court  of 
Chancery  as  possessing  a  copyright  in  certain  law  reports 
published  by  them.     In  the  former  case  an  injunction  was 
granted  to  restrain  the  defendant  from  pubUshing  a  colour- 
able abridgment  of  the  Term  Reports,  of  which  the  plaintiff 
was  proprietor ;  and  in  the  second  case  an  injunction  was 
refused  only  because  the  plaintiff's  conduct  was  such  as  misled 
the  defendant  into  publishing  the  book  complained  of.     The 
existence  of  the  plaintiffs^  property  in  the  reports  was  not 
questioned  in  either  case. 
PubiioaUon  of         The  courts  have  not,  however,  abandoned  their  right  to 
JJSreM**Sr!J*    restrain  the  publication  of  their  proceedings  in  cases  where 
*ri«i  such  publication  would  be  Ukely  te  hinder  an  impartial  trial, 

or  otherwise  defeat  the  ends  of  justice.  Thus,  on  the  trial 
of  Thistlewood  and  others  for  treason  in  1820,  Abbot,  C.J., 
prohibited,  by  a  public  statement  in  court,  the  publication 
of  any  of  the  proceedings  until  the  trial  of  all  the  prisoners 
should  be  concluded.     Notwithstanding  this  prohibition,  a 

(fl)  See  the  caae  of  the  Earl  of  Cardigan,  tried  before  the  House  of  Peers 
in  1841,  and  the  order  made  by  the  House  on  the  19th  February  of  that 
year  (I/ord's  JoumiUs,  vol.  73,  p.  46).  Messrs.  Guruey  were  appointed 
by  the  liOrd  Speaker  (Shaftesbury)  to  publish  a  report  of  the  trial. 

(&)  6  Ves.  709.  (c)  3  My.  &  Cr.  711. 
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report  of  the  trial  of  the  first  two  prisoners  tried  was  pam  l 
pabUshed  in  the  Observer  newspaper.  Its  proprietor  was  ohawi»iv. 
fined  500Z.  for  the  ofience,  on  failing  to  appear  to  answer  for  — 
contemptuously  publishing  such  proceedings.  On  the  argu- 
ment of  the  case  before  the  Court  in  Banc^  (a)  Bayley^  J.^ 
after  stating  the  circumstances  which  rendered  it  adyis« 
able  that  the  publication  of  the  trial  should  be  delayed  in 
the  present  case^  observed :  ''  It  is  argued  that  if  the  court 
have  this  power  of  prohibiting  pubUcation^  there  is  no  limit 
to  it,  and  that  they  may  prohibit  altogether  any  publication 
of  the  trial.  I  think  that  that  does  not  follow.  All  that 
has  been  done  in  this  case  is  very  different,  for  the  prohibi- 
tion here  has  only  been  till  the  whole  trial  was  completed.'' 
And  Holroyd,  J.,  added :  "  I  take  it  to  be  clear  that  a  court 
of  record  has  a  right  to  make  orders  for  regulating  their 
proceedings,  and  for  the  furtherance  of  justice  in  the  pro- 
ceedings before  them,  which  are  to  continue  in  force  during 
the  time  that  such  proceedings  are  pending.  It  appears  to 
me  that  the  arguments  as  to  a  further  power  of  continuing 
such  orders  in  force  for  a  longer  period,  do  not  apply.  It  is 
suflScient  for  the  present  case  that  the  court  have  that  power 
during  the  pendency  of  the  proceedings.  This  order  was 
made  to  delay  publication  only  so  long  as  it  was  necessary 
for  the  purposes  of  justice,  leaving  every  person  at  liberty 
to  publish  the  report  of  the  proceedings  subsequently  to 
their  termination.  I  am,  therefore,  of  opinion  that  this  was 
an  order  which  the  court  had  the  power  to  make.''  We 
find  a  recent  assertion  of  the  right  in  the  case  of  Tichh(yme 
V.  Tichbome,{b)  where  the  reasons  for  exercising  it  are 
fully  stated.  In  this  case  a  motion  was  made  on  the 
part  of  the  plaintiff  that  the  publisher  of  the  Pall  Mall 
Gazette  might  be  committed  to  the  Queen's  prison,  for  a 
contempt  of  the  court  in  having  published  in  that  paper  an 
article  containing  comments  on  certain  affidavits  which  had 
been  filed  in  support  of  the  plaintiff's  case,  but  had  not  yet 
been  brought  before  the  court.  Similar  applications  were  at 
the  same  time  made  to  commit  the  publishers  of  certain  other 
newspapers,  for  having  published  the  same  article.  The 
Vice-Chancellor  (Wood)  said:  ^'I  have  no  hesitation  in 
saying  that  a  gross  contempt  of  court  has  been  committed 
in  this  case.  The  first  observation  I  would  make  is,  that, 
from  the  time  of  Lord  Hardwicke  downwards,  the  rule 
which  that  great  judge  laid  down  in  Roach  v.  OarvaUy  (c) 

(a)  The  King  v.  Clement  (4  B.  &  Aid.  218). 

(6)  17  L.  T.  N.  S.  6 ;  15  W.  R.  1072 ;  L.  Rep.  7  Eq.  55,  note, 

(r)  2  Atk.  469. 
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fabtl  has  been  the  rule  which  the  court  has  adopted  for  its 
OHAniwiv.  guidance,  namely,  the  determination  on  the  part  of  the 
—  court  to  discountenance  any  attempt  to  prejudice  mankind, 
against  the  merits  of  a  case  before  it  has  been  heard.  X 
have  not  the  slightest  doubt  that  such  an  attempt  has  been, 
made  here,  and  that  it  has  been  made  in  the  most  offensive 
manner.  An  opinion  has  been  pronounced  by  the  author  of 
this  article  (who  sits  down  to  examine  these  affidavits  with 
a  clear  and  decided  bias)  with  all  that  boldness  which  per- 
sons under  the  screen  of  the  anonymous,  and  having  no 
responsibility  cast  upon  them,  think  themselves  entitled  to 
indulge  in.  But  those  who  have  responsibility  cast  upon 
them,  this  court  and  every  tribunal  which  has  to  administer 
justice,  is  bound  to  protect  every  suitor  from  such  an 
attempt  to  pervert  the  course  of  justice.  I  am  not  entitled 
to  consider  myself  above  being  influenced  by  articles  of  this 
description,  though  I  should  hope  I  am.  I  am  not  entitled 
to  think  that  the  juiy  whom  I  may  have  to  summon  in  the 
case  are  above  such  influences,  though  perhaps  I  ought  to 
do  so.  But  this  I  am  bound  to  say,  and  every  authority- 
bears  me  out  in  saying,  that  it  is  the  duty  of  the  court  to 
protect  every  suitor  against  that  which  can  affect  the  minds 
of  persons  who  might  be  willing  to  give  evidence  in  a  case^ 
obviously  one  of  some  degree  of  conti'ariety  of  evidence, 
and  possibly  (for  I  know  nothing  about  it)  of  doubt  and 
difficulty,  and  which  may  prevent  persons  so  critically 
situated  from  giving  evidence  (and  in  a  stage  of  the  cause 
when  a  voluntary  affidavit  is  the  simple  mode  of  arriving  at 
a  result  upon  an  interlocutory  application)  if  they  are  to  be 
the  subject  of  criticisms  of  this  description,  obviously  coming 
from  a  quarter  having  a  considerable  bias.'^  In  reply  to 
an  argument  made  use  of  on  behalf  of  the  publisher,  that 
the  comments  did  not  transgress  the  rules  which  have  been 
laid  down  as  to  fair  comments  on  matters  of  public  interest 
and  public  notoriety,  the  Vice-Ohancellor  said:  ^*In  the 
first  place  let  me  observe,  that  rule  does  not  extend  to  com- 
ments of  any  description  on  a  matter  that  is  pending,  wait- 
ing for  argumeijt,  and  waiting  for  decision ;  and  I  think  this 
court  would  be  failing  extremely  in  the  administration  of 

{'ustice,  if  it  allowed  comments  of  such  a  description  as  are 
lere  contained  to  be  made  on  any  documents  whatever, 
which  are  before  the  writer  and  not  before  the  court,  but 
which  are  afterwards  to  come  before  the  court,  and  which 
comments  have  a  clear  and  distinct  tendency  towards  direct- 
ing and  swaying  the  mind  of  the  court  or  jury,  or  whoever 
may  have  to  determine  the  cause.''     The  proprietor  of  the 
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PcM  MaU  OcLzette  haying  made  a  hnmble  sabmissioii  and       Fastl 
apology^  the  Vice-Chancellor  thought  it  sufficient  for  the    ohaftiiiiv. 
purposes  of  justice  to  order  him  to  pay  the  costs  of  the         — 
motion.     A  similar  order  was  made  with  respect  to  the 
printer  of  another  paper  which  had  gone  beyond  a  mere 
insertion  of  the  article  from  the  Pall  Mall  Oazeite,  and  the 
motions  against  the  other  papers  were  abandoned,  (a) 

By  15   Greo.  3^  c.  53^  the  Universities  of  Oxford  andooimi«htof 
Cambridge^   the   four   universities    in   Scotland,    and  the  ^StofaSwer- 
coUeges    of   Eton,    Westminster,    and    Winchester    have  jJ**®JJJ"j^j2J[- 
flnranted  to  them  for  ever  the  sole  liberty  of  printing  and  \lfeBtroin«ter, 

^         .    .*  1     A-i     •  i«  11  1      1       T  and  Wiaohester. 

reprmting  at  their  respective  presses,  all  such  books  as 
had  been  before  the  year  1775,  or  should  thereafter  at  any 
time  "  be  bequeathed  or  otherwise  given  by  the  author  or 
authors  of  the  same  respectively,  or  the  representatives  of 
such  author  or  authors,  to  or  in  trust  for  the  said  universities, 
or  to  or  in  trust  for  any  college  or  house  of  learning  within 
the  same,  or  to  or  in  trust  for  the  said  four  universities  in 
Scotland,  or  to  or  in  trust  for  the  said  colleges  of  Eton,  West- 
minster, and  Winchester,  or  any  of  them,  for  the  purposes 
mentioned,(&)  unless  the  same  should  have  been  bequeathed 
or  given,  or  should  thereafter  be  bequeathed  or  given,  for 
any  term  of  years,  or  other  limited  term.V(c) 

Copyright  is  given  only  so  long  as  the  books  or  copies 
belonging  to  the  universities  or  colleges  are  printed  at 
their  own  printing  presses  within. the  said  universities  or 
colleges  respectively,  and  for  their  sole  benefit  and  advantage. 
If  they  delegate,  grant,  lease,  or  sell  their  copyrights  or 
exclusive  rights  of  printing  the  books  or  any  part  thereof, 
or  allow,  permit,  or  authorise  any  person  or  persons  or 
body  corporate  to  print  or  reprint  the  same,  then  the  privi- 
leges granted  by  the  Act  are  to  become  void  and  of  no 
efiect.  They  may,  however,  sell  such  copies  so  bequeathed 
or  given  in  like  manner  as  any  author  or  authors  may  do.(d) 

In  order  that  the  penalties  for  piracy  may  be  enforced,  it  n^Kistration. 
is  necessary  that  every  book  be  entered  in  the  register  book 
at  Stationers^  Hall  within  two  months  after  the  bequest  or 
gift  of  it  shall  have  come  to  the  knowledge  of  the  vice- 
chancellors  of  the  said  universities,  or  heads  of  houses 
and  colleges  of  learning,  or  of  the  principal  of  any  of  the 
said   four    universities    respectively.     The   register    book 

(a)  See  further  on  this  subject,  the  chapter  on  "  Libellous  Contempts 
of  Courts  of  Justice,"  post,  and  the  cases  cited  there. 

(b)  i.e.y  *^for  the  advancement  of  learning,  and  other  beneficial 
purposes  of  education  within  the  said  universities  and  colleges/* 

(c)  Sect.  1.  {d)  Sect.  8. 
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may  be  inspected  without  fee^  and  tlie  clerk  is  to  give  a 
certificate  of  any  entry  on  payment  of  a  fee  not  exceeding 
sixpence,  (a) 

If  the  clerk  refuse  to  make  entry  or  give  certificates  of 
entries^  the  university  or  college  which  owns  the  copyright 
(notice  being  first  given  of  such  refusal  by  an  advertisement 
in  the  Oazett^)  is  to  have  the  like  benefit  as  if  such  entry  or 
certificates  had  been  duly  made  and  given^  and  the  clerk  who 
refuses  is  for  every  ofience  to  forfeit  £20  to  the  proprietors 
of  the  copyright,  (fc) 

If  any  one  prints,  reprints,  or  imports,  or  causes  to  be 
printed,  reprinted,  or  imported,  any  such  book  or  books, 
or,  knowing  the  same  to  be  so  printed  or  reprinted,  sells, 
publishes,  or  exposes  to  sale,  or  causes  to  be  sold,  published, 
or  exposed  to  sale,  any  such  book  or  books,  he  is  to  forfeit 
the  books  and  every  sheet  of  them,  to  the  proprietor  of 
the  copyright,  and  one  penny  for  every  sheet  found  in  his 
custody  either  printed  or  printing,  pubhshed  or  exposed  to 
sale  contrary  to  the  true  intent  and  meaning  of  the  Act,  one 
half  to  go  to  the  Crown,  the  other  half  to  the  prosecutor,  (c) 

The  Act  of  41  Geo.  8,  c.  107,  s.  8,  confers  on  Trinity 
College,  Dublin,  a  similar  copyright  and  under  similar  con- 
ditions in  all  books  given  or  bequeathed  to  it. 

5  &  6  Vict.  c.  45,  which  (s.  1)  repeals  the  Act  of 
41  Geo.  3,  c.  107,  provides  (s.  27)  that  nothing  contained 
therein  shall  afiect  or  alter  the  rights  of  the  two  universities 
of  Oxford  and  Cambridge,  the  colleges  or  houses  of  learning 
within  the  same,  the  four  universities  in  Scotland,  Trinity 
College,  Dublin,  and  the  several  colleges  of  Eton,  West- 
minster, and  Winchester,  in  any  copyrights  theretofore 
vested  or  thereafter  to  be  vested  in  them. 


Unpublished 
manuscript*. 


CHAPTER  V. 

PROPERTY  IN  UNPUBLISHED  WORKS. 

It  has  already  been  stated  that  every  new,  and  it  should 
be  added  innocent,  product  of  mental  labour  which  has 
been  embodied  in  writing  or  some  other  material  form 
becomes  the  exclusive  property  of  its  author;  the  law 
securing  it  to  him  as  such,  and  restraining  every  other 
person  from  infringing  his  right.     Whether  the  ideas  thus 


(a)  Sect.  4. 


(6)  Sect.  5. 


(c)  Sect.  2. 
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impablished  take  the  shape  of  written  manuscripts  of  literary,  pak  i. 
dramatic,  or  mnsical  compositions,  or  whether  they  are  the  chaThw  v. 
designs  for  works  of  ornament  or  utiKtj  planned  by  the  — 
mind  of  an  artist,  they  are  equally  inviolable  while  they 
remain  unpublished,  and  the  author  possesses  an  absolute 
right  to  publish  them  or  not  as  he  thinks  fit,  and  (if  he  does 
not  desire  to  publish  them)  to  hinder  their  publication  either 
in  whole  or  in  part  by  any  one  else.  ''  It  is  certain  every 
man  has  a  right  to  keep  his  own  sentiments  if  he  pleases. 
He  has  certainly  a  right  to  judge  whether  he  will  make  them 
public  or  commit  them  only  to  the  sight  of  his  friends ;  in 
that  state  a  manuscript  is  in  every  sense  his  peculiar  pro- 
perty, and  no  man  can  take  it  from  him,  or  make  an^  use  of 
it  which  he  has  not  authorised,  without  being  guilty  of  a 
violation  of  his  property.  And  as  every  author  or  pro- 
prietor of  a  manuscript  luis  a  right  to  determine  whether  he 
will  pabUsh  it  or  not,  he  has  a  right  to  the  first  publication, 
and  whoever  deprives  him  of  that  privilege  is  guilty  of  a 
manifest  wrong,  and  the  court  have  a  right  to  stop  it.'' (a) 
The  ideas  of  an  author  have  been  quaintly  compared  to 
"  birds  in  a  cage,  which  none  but  he  can  have  a  right  to  let 
fly,  for  till  he  thinks  proper  to  emancipate  them  they  are 
under  his  own  dominion .''(6)  "The  property,''  says  Lord 
Cottenham,(c)  "of  an  author  or  composer  of  any  work, 
whether  of  literature,  art,  or  science,  in  such  work  un- 
published, and  kept  for  his  private  use  or  pleasure,  cannot 
be  disputed  after  the  many  decisions  in  which  that  pro- 
position has  been  affirmed  or  assumed.  I  say  *  assumed,' 
because  in  most  of  the  cases  which  have  been  decided,  the 
question  was  not  aa  to  the  original  right  of  the  author,  but 
whether  what  had  taken  place  did  not  amount  to  a  waiver 
of  such  right If  then  such  right  and  property  exist 

(d)  Per  Yates,  J.  (4  Burr.  2378).  (6)  Ih. 

(c)  Prince  Albert  v.  Strange  (13  Jur.  112 ;  1  Mac.  &  G.  42  ;  18  L.  J. 
126,  Ch.);  see  BartUtt  v.  Crittenden  (4  M*Clean,  301);  HoytY,  M'Kemie 
(8  Barb.  Ch.  823) ;  Wheatan  v.  Peters  (8  Pet.  667).  •*  No  length  of 
time,  where  the  invention  does  not  go  into  public  use,  can  mvalidate 
the  right  of  the  inventor.  He  may  take  his  own  time  to  perfect  his 
discovery,  and  apply  for  a  patent.  And  the  same  principle  applies  to 
the  manuscript  of  an  author.  If  he  permit  copies  to  be  taken  for  the 
gratification  of  his  friends,  he  does  not  authorise  those  friends  to  print 
them  for  general  use.  This  is  the  author's  right,  from  which  arise  the 
high  motive  of  pecuniary  profit  and  literary  reputation.  When  the 
mventor  consents  to  the  construction  and  use  of  his  machine  he  yields 
the  whole  value  of  his  invention.  But  an  author's  manuscripts  are  very 
different  from  a  machine.  As  manuscripts,  in  modem  times,  they  are 
not  and  cannot  be  of  general  use  : ''  (McLean,  J.,  Bartlett  v.  Crittenden^ 
tAi  supra.^ 
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in  the  author  of  such  works,  it  must  so  exist  exclasively  of 
all  other  persons." 

For  this  exclusive  property  in  the  unpublishsd  products  of 
his  mental  labours  the  author,  it  must  be  remembered,  is 
not  indebted  to  any  Copyright  Acts.  His  right  is  indepen- 
dent of  statute,  and,  as  observed  by  Lord  Cottenham  in  th.e 
judgment  from  which  the  preceding  extract  is  taken^ 
depends  entirely  on  the  common  law  right  of  property. 
To  the  same  effect  Knight  Bruce,  Y.C.,  on  the  final  hearing 
of  Prince  Albert  v.  8trcmge^{a)  in  the  court  below,  remark*— 
"Upon  the  principle,  therefore,  of  protecting  property  it  is 
that  the  common  law,  in  cases  not  aided  nor  prejudiced  by 
statute,  shelters  the  privacy  and  seclusion  of  thoughts  and 
sentiments  committed  to  writing,  and  desired  by  the  author 

to  remain  not  generally  known Such  then  being,  as 

I  believe,  the  nature  and  foundation  of  the  common  law  as 
to  manuscripts,  independently  of  Parliamentary  additions 
and  subtractions,  its  operation  cannot  of  necessity  be  con* 
fined  to  literary  subjects.  That  would  be  to  limit  the  rule 
by  its  example.  Wherever  the  produce  of  labour  is  liable 
to  invasion  in  an  analogous  manner,  there  must,  I  suppose^ 
be  a  title  to  analogous  protection  or  redress." 

The  protection  aSaforded  by  the  common  law  to  unpublished 
compositions  cannot  be  evaded  by  translation,  abridgment^ 
summary,  or  even  review,  (ft) 

How  complete  the  right  of  the  author  is  to  prevent  every, 
even  the  slightest  infringement  of  the  property  in  his 
unpublished  productions  is  forcibly  shown  by  the  facts  of 
the  case  in  which  the  preceding  opinions  have  been  judicially 
expressed — a  case  which  is  in  fact  the  leading  one  on  the 
subject  now  treated  of.  In  Prince  Albert  v.  Strmige  (c)  it 
appeared  that  Her  Majesty  the  Queen  and  the  Prince  her 
husband  had  occasionally  for  their  amusement  made  draw- 
ings and  etchings,  principally  of  subjects  of  private  and 
domestic  interest  to  themselves,  and  had  some  lithographic 
impressions  struck  off  by  means  of  a  private  press  kept  for 
that  purpose,  for  their  own  use,  and  not  for  publication. 
Some  few  impressions  had  indeed  been  given  to  private 

(a)  2  De  G.  &  Sm.  695. 

(6)  Per  Knight  Bruce,  V.C.,  in  Pnnc€  Albert  v.  Strange  (2  De  G.  & 
Sm.  693). 

(c)  2  De  G.  &  S.  662 ;  1  Mac.  &  G.  25 ;  13  Jur.  45,  109,  607. 
There  was  also  an  information  filed  by  the  Attorney- General  v. 
Strange,  for  the  purpoae  of  protecting  the  interests  of  fier  Majesty 
in  those  portions  of  the  etchings  which  were  the  property  of  Her 
Majesty,  and  praying  relief  as  to  them  similar  to  that  prayed  in  the  bill 
of  rrince  Albert. 
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friends  of  Her  Majesty  and  the  Prince,  but  no  farther  pub-  pa«t  i 
licatioQ  was  intended  or  desired.  Some  farther  copies  being  craptkb  v. 
reqairedy  the  plates  for  the  purpose  of  printing  them  were  — 
sent  to  Mr.  Brown,  a  printer  at  Windsor,  and  whilst  they 
remained  in  his  possession  one  of  his  workmen  snrrep* 
titioaaly  made  some  impressions  of  the  etchings  for  himself. 
These  surreptitiously  procured  impressions  were  subsequently 
obtained  by  a  Mr.  Judge,  and  from  his  possession  they 
passed  into  that  of  the  defendant  Strange,  a  London  pub- 
hsher.  Strange  printed  a  catalogue  of  the  etchings,  in 
whicli  was  expressed  an  intention  of  publicly  exhibiting 
the  impressions  of  them,  which  had  come  into  his  possession 
by  means  of  Judge.  The  catalogue  was  entitled  '*  A  De- 
scriptiye  Catalogue  of  the  Boyal  Victoria  and  Albert  Gkdlery 
of  Etchings,'^  and  contained,  after  a  long  introduction 
stating  the  general  nature  of  the  subjects,  a  detailed  list  of 
sixty-three  etchings  with  observations  upon  them,  chiefly 
of  a  commendatory  character.  The  bill  prayed  that  the 
defendants  might  be  ordered  to  deliver  up  to  the  plain- 
tiff all  impressions  and  copies  of  the  said  several  etchings 
made  by  the  plaintiff;  and  that  they,  their  servants,  &c., 
might  be  restrained  by  injunction  from  exhibiting  the  said 
gallery  or  collection  of  etchings,  and  from  selling  or  in  any 
maimer  publishing,  and  from  printing  the  said  descriptive 
catalogue,  or  any  work  being  or  purporting  to  be  a  catalogue 
of  the  said  etchings,  and  that  all  the  copies  of  the  said 
catalogue  in  the  possession  or  power  of  the  said  defendants 
might  be  given  up  to  be  destroyed.  An  interim  injunction 
having  been  granted  by  Ejiight  Bruce,  V.O.,  extending  to 
Judge  as  well  as  Strange,  the  defendant  Strange  put  in  his 
answer,  stating,  amongst  other  things,  his  original  belief 
that  the  impressions  had  come  honestly  into  Judge's  hands, 
that  Judge  wrote  the  descriptive  catalogue,  which  he 
(Strange)  then  printed,  striking  off  only  fifty-one  copies, 
after  which  the  type  was  broken  up,  that  the  catalogue  had 
never  been  published,  or  sold,  or  exposed  for  sale,  and  that 
on  receiving  the  first  information  that  the  contemplated 
exhibition  was  disapproved  of  by  Her  Majesty  and  the 
Prince,  he  had  abandoned  the  whole  scheme;  and  he 
expressly  denied  that  he  ever  threatened  or  intended  to  make 
such  exhibition,  or  to  make  any  copies  or  engravings  of  the 
efcchings.  After  this  answer  had  been  put  in,  a  motion  was 
made  on  behalf  of  Strange  to  dissolve  the  injunction 
granted  against  him,  so  f&v  only  as  it  sought  to  restrain  him 
from  selling  or  in  any  manner  publishing  or  printing  the 
descriptive  catalogue  of  the  etchings,  leaving  unquestioned 

E    2 
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Pah  l  the  remaining  portion  of  the  injunction  against  exhibitin^^ 
oamtL  V.  pnblishing,  or  parting  with  the  etchings  described  in  the 
—  catalogue.  It  was  contended  in  support  of  the  motion  and 
of  the  defendant's  asserted  right  to  print  and  publish  the 
catalogue^  that  although  the  owner  of  a  print  might  prevent 
another  from  publishing  a  copy  of  it,  it  was  impossible  to 
prevent  the  other  from  describing  it,  and  printing  and  pub- 
lishing such  description ;  that  the  law  of  England  could 
not  prevent  a  party  obtaining  knowledge  through  the 
medium  of  perceiving  these  etchings,  from  using  that 
knowledge,  and  from  conveying  that  information  to  others, 
and  a  Court  of  Equity,  in  the  absence  of  contract,  could 
not  interfere  with  the  use  of  that  knowledge ;  it  was  diffi- 
cult to  understand  how  the  rights  of  anyone  could  be 
interfered  with  by  the  making  of  a  catalogue  describing 
the  articles  and  making  remarks  upon  them  in  the  shape  of 
friendly,  if  not  flattering  criticism ;  that  if  a  spectator  had 
a  right  to  contemplate  any  of  the  productions  of  so  exalted 
a  personage,  which  he  might  do  without  any  invasion  of 
•  domestic  privacy,  he  had  a  right  to  communicate  full  infor- 
mation connected  with  those  productions;  and  this,  sub- 
stantially, was  all  that  had  been  done  by  the  descriptive 
catalogue ;  that  it  was  a  fallacy  to  say,  as  had  been  said  on 
the  part  of  the  plaintiff,  that  privacy  is  essential  to  the  right 
of  property,  for  though  the  owner  of  anything  may  use  every 
means  in  his  power  to  prevent  that  thing  being  seen  by 
another,  yet  if  that  other  person  sees  it,  the  owner  can  have 
no  right  of  property  in  the  notion  or  idea  created  in  the 
mind  of  the  person  who  has  seen  it ;  that  there  is  no  pro- 
perty in  the  ideas  created  by  seeing  the  etchings — ^the 
property  is  confined  to  the  etchings ;  and  no  regard  could 
be  paid  to  a  mere  injury  to  private  feelings,  and  that  in 
substance  the  complaint  is  of  an  offence  not  against  law 
but  against  manners. 

Notwithstanding,  howeVer,  the  ingenious  arguments  by 
which  a  distinction  between  the  publication  of  copies  of  the 
(unpublished)  etchings  themselves  and  that  of  a  mere  descrip- 
tive catalogue  of  them  was  endeavoured  to  be  maintained, 
the  Vice-Ohancellor  (Knight  Bruce),  and  on  appeal  the  Lord 
Chancellor  (Cottenham),  refused  to  admit  the  distinction, 
and  held  that  the  plaintiff  was  entitled  to  restrain  the 
publication  of  the  one  as  well  as  the  other.  Though  the 
fraudulent  manner  in  which  the  impressions  of  the  etch- 
ings had  been  originally  acquired  formed  one  of  the 
grounds  on  which  the  decision  rested,  the  right  of  the 
plaintiff  to  restrain  the  publication  of  the  catalogue  on  the 
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sole  ground  of  his  property  in  the  things  described  was  Pakt  l 
unmistakably  asserted  by  both  the  learned  judges.  "  Pro-  ORAim  v. 
perty  in  mechanical  works  or  works  of  art,''  said  Knight  — 
Bruce,  V.C,  (a)  ^'executed  by  a  man  for  his  own  amusement, 
instruction,  or  use,  is  allowed  to  subsist  certainly,  and  may, 
before  publication  by  him,  be  invaded,  not  merely  by  copy- 
ing, but  by  description  or  by  catalogue,  as  it  appears  to  me. 
A.  catalogue  of  such  works  may  in  itself  be  valuable.  It 
may  also  as  effectually  show  the  bent  and  turn  of  the  mind, 
feelings,  and  taste  of  the  artist,  especially  if  not  profes- 
sional, as  a  list  of  his  papers.  The  portfoUo  or  the  studio 
may  declare  as  much  as  the  writing  table.  A  man  may 
employ  himself  in  private  in  a  manner  very  harmless,  but 
which  disclosed  to  society  may  destroy  the  comfort  of  his 
life,  or  even  his  success  in  it.  Every  one,  however,  has  a 
right,  I  apprehend,  to  say  that  the  produce  of  his  private 
hours  is  not  more  liable  to  publication  without  his  consent, 
because  the  publication  must  be  creditable  or  advantageous 
to  him,  than  it  would  be  in  opposite  circumstances.  Address- 
ing the  attention  specifically  to  the  particular  instance 
before  the  court,  we  cannot  but  see  that  the  etchings, 
executed  by  the  plaintiff  and  his  consort  for  their  private 
use,  the  produce  of  their  labour,  and  belonging  to  them- 
selves, they  were  entitled  to  retain  in  a  state  of  privacy, 
to  withhold  from  publication.  That  right,  I  think  it 
equally  clear,  was  not  lost  by  the  limited  communication 
which  they  appear  to  have  made,  nor  confined  to  pro- 
hibiting the  taking  of  impressions  without  or  beyond  tneir 
consent,  from  the  .plates  their  undoubted  property.  It 
extended  also,  I  conceive,  to  the  prevention  of  persons 
unduly  obtaining  a  knowledge  of  the  subjects  of  the  plates, 
from  publishing  (at  least  by  printing  or  writing,  though 
not  by  copy  or  resemblance)  a  description  of  them,  whether 
more  or  less  limited  or  summary,  whether  in  the  form  of  a 
catalogue  or  otherwise."  And  similarly  Lord  Cottenham.  (h) 
"  It  being  admitted  that  the  defendant  could  not  publish  a 
copy — ^that  is  an  impression — of  the  etchings,  how  in  prin- 
ciple does  a  catalogue,  list,  or  description  differ?  A  copy 
or  impression  of  the  etching  would  only  be  a  means  of 
communicating  knowledge  and  information  of  the  original, 
and  does  not  a  list  and  description  do  the  same?  The 
means  are  different,  but  the  object  and  effect  are  similar; 
for  in  both,  the  object  and  effect  is  to  make  known  to 
the  public   more   or   less   of    the   unpublished   work   and 

(a)  2  De  G.  &  S.  696 ;  13  Jur.  68. 

(6)  1  Mac.  &  G.  43  ;  18  L.  J.  126,  Ch. ;  13  Jur.  112. 
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PAjtT  L       compoBition  of  the  anthor,  which  he  is  entitled  to  keep 

chawTr  v.    wholly  for  his  private  use  and  pleasure,  and  to  withhold 

—         altogether,  or  so  far  as  he  may  please,  from  the  knowledge 

of  others Upon  the  first  question,  therefore — ^that 

of   property — I  am  clearly  of  opinion  that  the  exclusive 
right  and   interest  of  the  plaintiff  in  the  composition  or 
work  in  question  being  established,  and   there  being   no 
right  or  interest  whatever  in  the  defendant,  the  plaintiff 
is  entitled  to  the  injunction  of  this  court  to  protect  kira 
against  the   invasion   of  such  right  and   interest  by  tlie 
defendant,  which  the  publication  of  any  catalogue^  would 
undoubtedly  be/' 
Pointa  decided        The  elaborate  judgments   in  this  important  case  have 
vf«Ji»?/*^  established  the  following  points : — That  the  right  of  pro- 
perty of  the  author  or  composer  of  any  works  of  literature^ 
art,  or  science  in  such  works,   so  long  as  they  remain 
unpublished,  is  so  complete  and  absolute  that  no  one  else^ 
without  his  permission,  may  publish  even  a  list  or  descrip- 
tive  catalogue   of  them;  that   the  cii'culation  amongst   a 
few  private  friends  of  impressions  of  etchings  not  otherwise 
published  is  not  such  a  publication  of  them  as  disentitles 
the  owner  to   the  protection  of  the  aforesaid  right,  and 
that  this  right  is  but  part  of  the  general  common  law  right 
of  property. 
Earlier  CM6&  The  earliest  case  on  the  subject  of  copyright  before  publi- 

cation that  we  find  in  the  books  is  that  of  Webb  v.  Ro8e,{a) 
in  which  Sir  Joseph  Jekyll,  M.B.,  in  1732,  granted  an 
injunction  to  restrain  the  clerk  of  a  deceased  conveyancer 
from  printing  unauthorised  the  conveyancing  drafts  of  his 
late  master.  The  bill  in  that  case  was  filed  by  the  son  and 
devisee  of  the  conveyancer.  In  Forrester  v.  W<dlery{b)  in 
1741,  an  injunction  was  granted  to  hinder  the  printing  of 
the  plaintiff^s  notes  obtained  surreptitiously  without  his 
consent.  In  Mcmley  v.  Owen,{c)  in  1755,  a  biU  was  filed 
by  some  printers  who  had  bought  from  the  Lord  Mayor  the 
copy  of  the  sessions  paper  of  trials,  to  enjoin  the  defendants 
from  printing  it.  The  Lord  Chancellor  considered  that  the 
right  to  print  purchased  from  the  Lord  Mayor  gave  the 
plaintiffs  the  property,  and  the  injunction  prayed  for  was 
granted.  (cQ 

In  Morris  v.  Kelly  {e)  Lord  Eldon  granted  an  injunction 
to  restrain  the  performance  at  the  English  Opera  House  of 

(ri)  Cited  4  Burr.  2830.  (&)  lb,  (c)  Cited  4  Burr.  2329. 

('0  See  also  Duke  of  Queensherry  V.  Shehbeare  (2  Ed.  329),  cited  pos(, 
p.  59  ;   and  as  to  letters  Pope  v.  Curl,  ante,  p.  12. 
(e)  1  Jac.  &  W.  481. 
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Ae  comedy  of  the  "  Young  Quaker/'  of  which  the  plaintiffs^       pabt  t 
the  proprietors  of  the  Haymarket  Theatre,  had  purohased    ohafwe  v. 
the  copyright  in  the  manuscript,  (a)     This  was  in   1820,         — 
Beyeral  years  before  the  Act  of  3  &  4  Will.  4,  o.  15,  gave  to 
authors  of  plays  the  sole  right  of  representing  them,  and 
it  is  not  easy  to  see  on  what  ground  the  injunction  was 
granted. 

It  matters  not  how  the  unpublished  work  of  any  one  who 
does  not  intend  to  publish  it  may  have  come  into  the  hands 
of  another  person  than  the  author,  that  other  person  cannot 
publish  it  without  the  author's  consent.  *'If  any  person 
takes  it  to  the  press  without  his  consent,  he  is  certainly  a 
trespctaser,  though  he  came  by  it  by  legal  meams,  as  by  a 
loan  or  by  devolution;  for  he  transgresses  the  houvds  of  his 
trust,  and  therefore  is  a  trespasser."  {h)  And  the  law  is  the 
same  whether  the  case  be  mechanical  or  literary  ;  whether  it 
be  an  epic  poem  or  an  orrery.  The  inventor  of  the  one  as 
well  as  the  author  of  the  other  has  a  right  to  determine 
"  whether  the  world  shall  see  it  or  not.''(c) 

It  being  essential  to  the  right  of  which  we  now  treat  that  wb«t  is  % 
no  previous  publication  should  have  taken  place,  it  becomes  822^2^  ^^ 
important  to  determine  what  constitutes  a  previous  publica- 
tion in  the  eye  of  the  law. 

The  publication  of  a  work  in  a  foreign  country  disentitles  Pubiicauoa 
the  author  to  a  copyright  in  it  here.     This,  before  the  Legis-  *'*"^ 
lature  interfered  in  the  matter,  had  been  judicially  deter- 
mined in  several  cases.     In  Olemenii  v.  Walker  {d)  it  was 
decided  that  if  an  author  first  published  abroad,  and  then 
instead  of  using  due  diligence  to  publish  here,   forebore  to 

C'  'ish  until  some  other  person  had  honestly  published 
,  the  author  could  not  insist  upon  his  privilege,  and  at 
a  distance  of  time  stop  a  publication  which  in  the  interim 
had  taken  place  here,  or  treat  the  continuance  of  that  publi- 
cation as  a  piracy.  ''  Whether  the  act  of  printing  and  pub- 
lishing abroad,''  said  the  learned  judge  who  delivered  the 
judgment  of  the  court  in  that  case,  ''makes  the  work  at 
once publiei  jvris,  it  is  not  necessary  now  to  decide;  but 
we  have  no  doubt  that  it  becomes  publici  juris  if  the  author 
does  not  take  prompt  measures  to  publish  here.''(e)  And 
in  Ghdeha/rd  v.  Mon,{f)  an  injunction  was  refused  on  the 

(a)  See  the  prior  case  of  MackUn  v.  Richardson  (Amb.  694),  cited  post, 

(b)  Per  Yates,  J.,  in  Taylor  v.  Millar  (4  Burr.  2379). 

ic)  lb.,  p.  23«6.        (d)  dementi  v.  Walker  (2  Bam.  &  Cress.  861). 

(e)  See  Page  v.  Townisend  (5  Sim.  895)  as  to  publication  abroad  of 
primt$  engraved. 

(/)  9  L.  J.  (1831)  227,  Ch. ;  see  also  Hedtlerwick  v.  Griffin  (3  Sees. 
Cas.,  2nd  Ser.,  383). 
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Past  t       ground  that  there  had  been  a  publication  abroad  before  there 
CiuTnii  V.    was  any  publication  in  this  country. 

—  But   where   there  was    a    contemporaneous    publication, 

abroad  and  in  this  country  it  was  held  that  the  copyriglit 
of  the  author  here  was  not  infringed  by  the  foreign  publica.* 
tion.(a)  And  the  language  of  Bayley,  J.,  in  UlemenM  v. 
Wcdlcer,  is  in  favour  of  the  author^s  title  to  copyright, 
provided  he  print  and  publish  here  ''  promptly*'  and  witli 
due  ''  diligence"  after  the  publication  abroad.  (&) 
7Vtot.o.n,B.i9.  Sect.  19  of  7  Vict.  o.  12,  now  enacts  that  "neither  tlie 
author  of  any  book,  nor  iJie  author  or  composer  of  any- 
dramatic  piece  or  musiced  composition,  nor  the  inventor, 
designer,  or  engraver  of  any  print,  nor  the  maker  of  any 
article  of  sculpture,  or  of  such  other  work  of  art  as  aforesaid, 
which  shaU,  after  the  passing  of  this  Act,  be  first  published 
out  of  Her  Majesty's  dominions,  shall  have  any  copyriglit 
therein  respectively,  or  any  exclusive  ri^ht  to  the  public 
representation  or  performance  thereof,  otherwise  than  such 
(if  any)  as  he  may  become  entitled  to  under  this  Act." 

In  the  case  of  dramatic  representation,  first  representation 
abroad  is  a  first  publication  abroad  within  the  meaning  of 
this  section. (c) 
Pnbiica«ion  at         Of  courso  a  publication  at  home  equally  disentitles  the 
"***  author  to  any  property  in  his  work  other  than  that  copy- 

right after  publication,  which  is  secured  to  him  by  statute, 
and  of  which  we  shaU  afterwards  treat  at  length. 
Printing,  fto.  for      An  author  may  lend  or  let  his  manuscript  to  others,  or 
Son!***       "  *  may  print  for  private  circulation  only,  without  foregoing  the 

right  which  he  has  in  the  work  before  publication,  (cf) 
ptibiioexhi-  Though  the  public  exhibition  of  a  picture  at  the  Boyal 

^t^'*  Academy  and  in  picture  galleries  is,  in  one  sense,  a  publi- 
cation of  it,  yet  it  IS  a  pubhcation  which  may  be  restricted  by 
the  rules  of  the  place  of  exhibition,  by  wluch  the  managers 
may  preclude  any  use  being  made  of  their  rooms  for  the 
purpose  of  copying ;  and  an  exhibition  under  such  circum- 
stances would  not  disentitle  the  proprietor  to  an  injunction 
to  restrain  the  piracy  of  the  picture.(e) 
Publications  by  The  publication  of  an  engraving  of  a  picture  in  a 
angrmTings.  magazine,  with  an  article  describing  the  picture,  is  not  a 
pubhcation  of  the  picture  itself.  (/) 

By  Erie,  J.,  Cocks  v.  Purday  (2  Car.  &  K.  269,  Nisi  Priufl). 
2  Bam.  &  Cress.  870. 

BoucicauU  v.  Delqfield  (I  H.  &  M.  697 ;   9  L.  T.  N.  S.  709 : 
831..  J.  88,  Ch.) 

(rf)  See  tlie  opinion  of  Erie,  J.,  in  Jeffreys  v.  Boosey  (4  H.  L.  867),  and 
BarLlett  v.  Crittenden  (6  M'Clean,  37). 

(6)  Tamer  v.  Robinson  (10  Ir.  Ch.  Rep.  121,  516).  (/)  lb. 
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Nor  would  the  distribution  by  a  sculptor  amongst  his       pa«t  l 
friends  of  copies  of  a  plaster  cast  taken  from  the  bust  of    cnmai  v. 
a  statue  be    a   publication   of  the    statue   itself,  (a)      The         — 
exhibition  of  the  picture  itself  for  the  purpose  of  obtaining 
subscribers  to  an  engraving  of  it  is  not  a  publication  of  the 
picture.  (&)     Nor^  as  already  stated^  is  the  private  circulation 
among  friends  of  lithographic  impressions  of  drawings  a 
publication  of  the  drawings  themselves,  (c) 

It  is  by  publication  of  the  thing  itself  that  the  common 
law  right  is  lost^  and  not  by  the  publication  of  something 
else  that  resembles  it ;  so  that  the  author  of  a  literary  work 
does  not  lose  his  common  law  right  of  property  in  it  before 
its  publication  by  previously  publishing  an  abridgment  of  PnbUeation  of 

it.(rf)  rt»ridgmaal 

The  public  performance  of  a  play  by  the  author's  per-  PerfonnAooe 
mission  is  not  such  a  publication  of  it  by  him  as  disentitles  °'*p^- 
him  to  restrain  the  unauthorised  printing  or  publishing  of 
it  by  any  other  person.  This  was  decided  in  Macklin  v. 
Bichard8on,{e)  The  plaintiff  in  that  case  was  the  author  of 
the  farce  called  "Love  a  la  Mode,''  which  was  performed,  by 
lus  special  permission,  at  the  different  theatres  several  times 
in  1760,  and  the  following  years,  but  never  printed  or  pub- 
lished by  him ;  and  it  appeared  that  when  the  play  was  over 
the  plaintiff  used  to  take  the  copy  away  from  the  prompter. 
The  defendants  employed  a  short  hand  writer  to  go  to  the 
playhouse  and  take  down  the  words  of  the  farce  from  the 
mouths  of  the  actors.  These  notes  having  been  corrected 
by  one  of  the  defendants  from  his  own  memory,  the  first  act 
of  the  farce  was  published  by  them  in  a  magazine  called 
the  Oowrt  Miscellany ,  of  which  they  were  the  proprietors, 
and  notice  was  given  that  the  second  act  would  be  published 
in  the  next  month's  Miscellany,  The  plaintiff  filed  a  bill 
to  restrain  this  publication  ]  and  the  Lord  Commissioner 
(Smythe)  granted  an  injunction.  He  said,  "It  has  been 
argued  to  be  a  publication  by  being  acted,  and  therefore  the 
printing  is  no  injury  to  the  plaintiff;  bat  that  is  a  mistake, 
for  besides  the  advantage  from  the  performance,  tho  author 
has  another  means  of  profit  from  the  printing  and  publish- 
ing ;  and  there  is  as  much  reason  that  he  should  be  protected 
in  that  right  as  any  other  author." 

The  acting  of  a  piece  is  in  no  case  a  publication  of  it.  In 
Coleman  v.  Wathen  (/)  the  defendant  acted  on  the  stage  a 
piece  of  which  the  plaintiff  had  purchased  the  copyright, 
and  it  was  sought  to  make  the  defendant  liable  for  the 

(o)  10  It.  Ch.  Rep.  184.     (6)  lb,    (c)  Prince  Albert  v.  Strange,  ante  p.  60. 
(d)  lb,  1S8.  (e)  Ambl.  694.  (J-)  6  T.  R.  246. 
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penalty  nnder  the  statate  8  Azine^  c.  19^  as  for  an  unantho- 
rised  publicatioii  of  the  piece.  Boiler,  J.,  said,  ^'  reporting 
anything  from  memory  can  never  be  a  pnblication  within 
the  statute.  Some  instances  of  strength  of  memory  are 
very  sorprising ;  but  the  mere  act  of  repeating  such  a  per- 
formance cannot  be  left  as  evidence  to  the  jury  that  the 
defendant  had  pirated  the  work  itself.'^  (a) 

In  connection  with  the  author's  property  in  unpublished 
works  an  important  question  arises  as  to  what  conduct  on 
his  part  may  be  deemea  to  have  authorised  their  publication. 

In  the  case  of  letters  written  and  sent  to  another  person 
we  have  abroad^  seen  that  the  writer  does  not  lose  his  right 
to  prevent  their  publication.  (&)  We  have  seen  also  that  a 
licence  to  act  an  unpublished  play  is  not  a  licence  to  print 
or  publish  the  play.(c)  Nor  does  the  mere  gift  of  copies  of 
the  author^s  work  to  a  few  Mends  amount  to  an  abandon- 
ment of  his  copyright  before  publication  in  the  work.{d) 

Where  the  author  of  a  musical  composition  had  sold 
several  thousand  copies  of  it  in  manuscript,  a  year  before  it 
was  printed,  it  was  held  that  he  had  not  thereby  lost  the 
copyright,  (e)  Abbot,  C.  J.,  in  that  case,  was  of  opinion 
that  it  was  not  the  intention  of  the  Legislature  in  confer- 
ring a  copyright  upon  authors,  to  impose  on  them  as  a 
condition  precedent,  that  they  should  not  sell  their  com- 
positions in  manuscript  before  they  were  printed. 

Nor  does  the  mere  parting  with  the  possession  of  a  manu- 
script, or  entrusting  its  possession  to  another  person,  or  a 
permission  to  that  person  to  take  and  hold  a  copy  of  the 
manuscript  amount  to  an  authorisation  of  its  publication 
by  that  other  person.  Such  acts  must  be  deemed  strictly 
limited  in  point  of  effect  to  the  very  occasions  expressed  or 
implied,  and  ought  not  to  be  construed  as  a  general  gift  or 
authority  for  any  purposes  of  profit  or  publication  to  which 
the  receiver  may  choose  to  devote  them.  (/)  "  Suppose,''  says 
Willes,  J.,  in  mUla/r  v.  Taylor,  {g)  ^'  the  original  or  a  tran- 
script was  given  or  lent  to  a  man  to  read,  for  his  own 
use;  and  he  publishes  it;  it  would  be  a  violation  of  the 


Bee  also  Murray  v.  Ellistony  6  B.  &  Aid.  667. 

AntBy  pp.  11,  et  seq,  (c)  Ante,  p.  67. 

^,  Prince  Albert  v.  Strange,  ante,  p.  50. 
e)  White  V.  Geroch  (2  B.  &  Aid.  298). 


I 


(/)  St.  Eq.  Jut.  943;  See  Bartktt  y.  Crittenden  (A  M*Cleaii,  808; 
5  M*Clean,  41),  where  the  Court  says,  **  To  make  a  gift  of  a  copy  of  the 
manuscript  is  no  more  a  transfer  of  the  right  or  abandonment  of  it  than 
it  would  be  a  transfer  or  an  abandonment  of  an  exclusive  right  to  re- 
publish, to  ^ve  the  copy  of  a  printed  work.^^ 

(ff)  4  Burr.  2830. 
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autlLor's  common  law  right  to  the  copy.     This  never  was       Pabt  l 
doabted^  and  has  often  been  determined/'  ch  Jm  v. 

Where  the  son  of  the  great  Earl  of  Clarendon  gave  — 
permission  to  a  Mr.  Gwynne  to  take  a  copy  of  the  manu- 
script of  his  deceased  father's  '^  History  of  the  Keign  of 
Charles  II.^''  and  Mr.  Gwynne's  son  and  administrator 
sold  it  to  a  Dr.  Shebbeare,  the  Court  of  Chancery^  at  the 
suit  of  the  Duke  of  Queensberry  (the  personal  representa- 
tive of  the  Earl  of  Clarendon  and  his  son)^  restrained 
Dr.  Shebbeare  from  printing  and  publishing  the  copy  of 
the  manuscript,  (a)  The  Lo^  Keeper  Henley  said  it  was 
not  to  be  presumed  that  Lord  Clarendon  (the  younger), 
when  he  gave  a  copy  of  his  work  to  Mr.  Gwynne, 
intended  that  he  shoald  have  the  profit  of  multiplying  it 
in  print;  that  Mr.  Gwynne  might  make  every  use  of  it, 
except  that.(&)  Where,  however,  the  author  of  a  poem  had 
sent  it  to  a  bookseller,  and  had  allowed  it  to  remain  in  his 
hands  unpublished  for  twenty-three  years.  Lord  Eldon  was 
of  opinion  that  the  writer  had  abandoned  his  right  as  an 
author,  and  reftised  to  grant  an  injunction  to  prevent  the 
publication  of  the  poem  by  the  bookseller,  (c)  Notwith- 
standing this  decision,  the  decided  cases  seem  to  warrant 
the  rule  laid  down  by  Willes,  J.,  in  Milla/r  v.  TaA/lor,{d)  that 
''when  express  consent  is  not  proved,  the  negative  is 
implied  as  a  tacit  condition/' 

A  teacher  of  the  art  of  book-keeping,  who  had  reduced 
to  writing  the  system  he  taught,  on  separate  cards  for  the 
convenience  of  imparting  instruction  to  his  pupils,  and  per- 
mitted his  students  to  copy  these  cards,  with  a  view  to  their 
own  instruction,  and  to  enable  them  to  instruct  others,  was 
held  in  an  American  ca8e(6)  not  to  have  thereby  aban- 
doned these  manuscripts  to  the  public,  or  authorised  their 
publication.  "The  students,''  said  the  court,  "who  made 
these  copies,  have  a  right  to  them,  and  to  their  use  as 
originally  intended.  But  they  have  no  right  to  a  use  which 
was  not  in  the  contemplation  of  the  complainant  and  of 
themselves  when  the  consent  was  first  given.  Nor  can 
they,  by  su£fering  others  to  copy  the  manuscripts,  give  a 
greater  licence  than  was  vested  m  themselves." 

Where  a  person  contracted  for  reward  to  write  a  certain  Aitemuon  of 

Bold  mftniucripi 
before  pabli- 

(a)  2  Eden.  329.  «**»«»• 

(6)  We  learn  from  a  note  to  this  case  that  Dr.  Shebbeare  afterwards 
recovered  before  Lord  Mansfield,  a  large  sum  against  Mr.  Gwynne 
for  having  represented  that  he  had  a  right  to  print  the  manuscript. 

(c)  Sotitkey  V.  Sherwood  (2  Meriv.  435).  (rf)  4  Burr.  2380. 

(0  Barthtl  v.  Crittenden  (4  M^Clean,  800;. 
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Part  l       portion  of  a  book  to  be  pabliBbed  by  another^  equity  will  not 
chaptbb  v.    *id  ^i™  ^y  injunction  to  prevent  his  portion  of  the  work 
—         being  printed  and  published  inanaltered  or  mutilated  form,  {d) 
Wood,  V.C,  intimated  an  opinion,  though  the  point  did  not 
arise  in  the  case  before  him,  that,  unless  there  be  a  special  con- 
tract, either  express  or  implied,  reserving  to  the  author  a  qua- 
lified copyright,  the  purchaser  of  a  manuscript  is  at  liberty 
to  alter  and  deal  with  it  as  he  thinks  proper.     The  court  is 
not  moved  in  such  a  case  by  the  possible  effects  of  the 
alterations    as    affecting    the    writer's    reputation.     '^The 
possible  effect  on  reputation,''  said  Wood,  V.C.,  '^  unless 
connected  with  property,  is  not  a  ground  for  coming  to  this 
court,  though  it  may  be  an  ingredient  for  the  court  to  con- 
sider, when  the  question  of  a  right  of  property  also  arises.'* 
SninmuT  of  the      To  sum  up,  then,  the  law  relating  to  the  property  in 
^^'  unpublished  works  : — 

The  author  or  owner  of  unpublished  manuscripts  has  a 
right  independent  of  statute  to  the  exclusive  use  of  them, 
and  to  prevent  their  publication  bv  any  one  else. 

The  writer  of  letters  has  a  special  property  in  them,  and 
has  a  right  to  prevent  their  pubhcation  by  the  receiver,  unless 
by  his  own  misconduct  (for  the  decided  cases  go  no  further 
than  this)  he  has  rendered  their  publication  necessary  to  the 
vindication  of  the  receiver's  character  fix)m  some  unfounded 
imputation.  And,  with  respect  to  this  right,  there  would 
seem  to  be  no  distinction  between  private  letters,  or  letters 
of  friendship,  and  letters  intended  as  literary  compositions. 

The  author,  or  his  assignee,  of  lectures,  has  now  by 
statute  (6)  the  sole  right  to  pubUsh  them,  provided  notice  of 
the  delivering  of  the  lectures  shall  be  given  two  days  at  least 
before  the  delivery,  to  two  justices  living  within  five  miles 
of  the  place  where  they  are  to  be  delivered.  But  the  right 
does  not  extend  to  lectures  delivered  in  a  university,  public 
school,  or  college,  or  on  any  public  foundation,  or  by  any 
one  in  virtue  of  any  gift,  endowment,  or  foundation. 

The  author,  or  his  assignee,  of  a  dramatic  composition 
has  a  right  similar  to  the  foregoing  to  prevent  the  printing 
and  publishing  of  his  composition.  And  he  does  not  lose 
his  exclusive  right  of  printing  and  publishing  it,  by  allowing 
it  to  be  represented  on  the  stage.  He  has  now,  also,  by 
Stat.  3  &  4  Will.  4,  c.  15,  s.  1,  the  sole  right  of  having 
it  represented  in  any  part  of  the  British  dominions. 

Musical  compositions,  when  in  manuscript,  stand  on  the 
same  footing  with  other  unpublished  compositions,  and  by 
sect.  20  of  5  &  6  Vict.  c.  45,  the  provisions  of  3  &  4  Will.  4, 
(a)  Cox  V.  Cox  (11  Hare,  118).  (b)   Vide  ante,  pp.  20-22. 
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c.  15^  as   to   the   sole  right  of  representing   dramatic  are       part  l 
extended  also  to  masical  compositions.  onArriui  v. 

Engravings^  maps,  and  charts^  also,  whilst  unpablished,  Bng^»^^ 
stand  on  the  same  footing  as  the  foregoing.  m&pR,  wad 


CHAPTER  VI. 
COPYRIGHT   AFTER   PUBLICATION. 

On  the  sabject  of  copyright  after  publication^  widely  dif- 
ferent views  have  been  entertained  by  some  of  our  ablest 
lawyers  living  at  different  times.  There  have  been  those 
who  considered  the  title  of  the  author  to  the  property  in 
the  creations  of  his  intellect  as  of  so  absolute  a  nature 
that  it  was  not  only  exclusive  but  also  perpetual,  and 
gave  him  the  sole  right  to  determine,  not  only  during  his 
life,  but  for  all  time  after  his  death,  who  should  enjoy  the 
benefits  of  his  literary  works.  On  the  other  hand,  there 
have  been  those  who,  though  not  doubting  the  author^s 
title  to  the  property  in  the  products  of  his  mind  before  he  has 
published  them,  were  of  opinion  that  by  the  act  of  publica- 
tion his  compositions  became  publici  juris,  and  the  author^s 
right  to  a  property  in  them  ceased  thenceforth  for  ever. 
Neither  of  these  two  opposite  opinions  represents  the  law 
on  the  subject  as  it  is  now  finally  determined.  The  first- 
mentioned  opinion  was  the  prevailing  one  down  to  the  year 
1744.  "The  general  consent  of  the  kingdom  for  ages," 
Lord  Mansfield  considered  to  be  in  favonr  of  that  view  of 
the  question,  and  the  decisions  in  several  cases  proceeded 
on  the  ground  of  its  correctness.  The  question  assumed 
the  form,  whether  copyright  in  the  productions  of  an  author 
existed  at  common  law  previous  to  and  independently  of 
statutory  enactment,  and  if  it  had  an  existence  previous  to 
statutes,  whether  the  statutes  dealing  with  the  subject  and 
conferring  on  authors  a  copyright  for  a  certain  number  of 
years  took  away  from  them  all  copyright  in  their  works 
after  the  time  so  specified  had  expired.  In  other  words, 
had  an  author  copyright  in  his  published  works  indefinite 
and  unlimited  in  point  of  time,  or  was  his  right  strictly 
confined  to  the  period  marked  out  in  the  legislative  enact- 
ments relating  to  copyright  ?  Anne,  o  w. 

The  first  Act  of  Parliament  which  deals  with  the  question 
of  copyright  after  publication  is  the  8  Anne,  c.  19,  and  it 
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conferred  on  authors  (or  their  assigns)  of  works  published 
before  the  year  1710  a  copyright  of  twenty-one  years^  dura- 
tion^ '^  and  no  longer,'^  and  on  the  authors  or  assignees  of 
works  published  after  that  date  a  copyright  of  fourteen  years 
'^  and  no  longer/'  to  commence  from  the  day  of  first  pub- 
lication. Did  this  Act  deprive  authors  of  copyright  in  their 
productions  after  the  expiration  of  the  period  of  twenty-one 
or  fourteen  years  ? 

For  a  long  time  it  was  held  that  it  did  not ;  that  the 
author  had  a  general  right  of  property  in  his  works  which, 
he  did  not  lose  by  pubuoation,  and  of  which  the  statute  of 
Anne  did  not  deprive  him.  In  1735  (more  than  twenty- 
one  years  after  the  passing  of  8  Anne,  c.  19),  Sir  Joseph 
Jekyll,  M.B.,  granted  an  injunction  to  restrain  the  printing 
of  "  The  Whole  Duty  of  Man/'  which  had  first  appeared  in 
1657.  (a)  As  the  statutory  term  of  copyright  had  passed, 
the  plaintiff's  title  to  an  injunction  could  only  rest  on  the 
ground  of  his  general  common  law  right  of  property  inde- 
pendent of  and  outlasting  the  statutory  period  limited  by 
the  Act  of  Anne.  In  the  same  year  (1735)  Lord  Talbot 
granted  an  injunction  to  restrain  the  printing  of  Pope's  and 
Swift's  "  Miscellanies,"  though  many  of  the  pieces  were  pub- 
lished before  the  statute  of  Anne,  (h)  and  the  injunction  was 
acquiesced  under.  In  1736  Sir  Joseph  Jekyll  restrained  the 
publication  of  Nelson's  "  Festivals  and  Fasts,"  though  the 
book  was  first  published  in  1703. (c)  In  1739  Lord  Hard- 
wicke  granted  an  injunction  against  the  pubUcation  of 
Milton's  '^  Paradise  Lost,"  thougn  the  title  of  the  plaintiffs 
derived   from    an  assignment  from  the  author   made 


was 
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in  1667.(<i)  In  1752  Lord  Hardwicke  granted  a  similar 
injunction  with  respect  to  the  publication  of  an  annotated 
edition  of  the  same  poem.(e)  And  all  the  foregoing  injunc- 
tions were  acquiesced  under. 

In  1761  an  opportunity  occurred  for  the  first  time  of 
determining  the  question  by  a  Court  of  Error,  in  the  case  of 
Tomton  v.  OollhiSy  (f)  an  action  relating  to  the  copyright  in 
the  Spectator,  which  had  been  purchased  from  Addison 
and  Steele.  But  the  action,  before  its  final  determination, 
discovered  to  be  a  collusive  one,  and  it  fell  to  the 
ground  in  consequence.  An  important  ca8e,(^)  however, 
soon  after  occurred  (in  1769)  in  which  the  subject  was  very 


(a)  Eyre  v.  Walker  (died  4  Burr.  2326). 

(b)  Matte  v.  Faulkner  (cited  ihX  (c)  WaUhot  v.  Walker  (76.). 
(r/)  Tmison  v.  Walker  (cited  4  Burr.  2326). 

(e)  Tonson  v.  Walker  (3  Swans.  672). 

(J)  1  y\\  Black.  301,  321,  346.     {g)  Millar  v.  Taylor  (4  Burr.  2303.) 
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My  discussed  by  the  Court  of  King's  Bench^  and  in  whicli      ^^^ 
the  first  of  the  two  opinions  referred  to  at  the  beginning  of   chatter  vl 
this  chapter  was  maintained  by  the  majority  of  the  court. 
The  action  was  brought  to  recover  damages  for  the  publi- 
cation  of  an  edition  of  Thompson's   ''  Seasons^''   a  work 
which  the  plaintiff  had  purchased  from  its  author  in  1729^ 
and  had  continued  to  publish  from  that  time  down  to  the 
year  1763^  when  the  defendant  Millar  published  the  edition 
complained  of  without  the  plaintiff's  license  or  consent.  The 
term  of  years  during  which  the  statute  of  Anne  secured 
the  copyright  to  the  author  had  long  since  expired^  and  the 
plaintifiPs  claim  could  only  rest  upon  the  ground  of  a  per- 
petual property  at  common  law^  independent  of  statutes^  in 
the  author  or  his  assignees.     The  jury  found  the  facts  of  the 
case  in  a  special  verdict,  and  also  that  before  the  reign  of 
Queen  Anne  it  was  usual  to  parchase  from  authors  the  per- 
petual copyright  of  their  books^  and  to  assign  the  same  from 
hand  to  hand  for  valuable  consideration,  and  to  make  the 
same  the  subject  of  family  settlements.    Lord  Mansfield,  G.  J., 
and  Willes  and  Aston,  JJ.,  gave  judgment  in  favour  of  the 
plaintiff  and  his  right  at  common  law,  independently  of  and 
nnaffectedby  the  statute  of  Anne,  Yates,  J.,  being  of  a  con- 
trary opinion.   The  judgment  of  the  majority  of  the  court  was 
based  not  only  on  the  decided  cases  a&eady  referred  to,  but 
on  the  broad  ground  of  natural  justice  and  equity.     They 
considered  that  as  every  man  has  an  exclusive  property  in 
his  works  before  publication,  he  continues  to  possess  it  after 
pabhcation,  publication  being  no  abandonment  of  his  right. 
And  as  for  the  statute  of  Anne,  they  were  of  opinion  that 
it  was  merely  intended  to  give  for  a  term  of  years  a  more 
efficient  protection,  where  the  entry  and  the  other  provisions 
of  the  Act  had  been  complied  with,  and  not  to  abridge  the 
duration  of  the  author's  exclusive  property  in  his  work. 

But  this  did  not  long  continue  to  be  law.     The  subject  Donaid$mi  r. 
came  at  last,  on  appeal,  before  the  House  of  Lords  in  1774,  ^^'"' 
in  the  case  of  Donaldson  v.  Beckett,  (a)  and  the  decision  in 
Millar  V.  ToAfloT  was  distinctly  overruled.     The  case  came 
on  appoal  from   the   Court   of  Chancery,   in   which   Lord 
Apsley  had  followed,  as  of  course,  the  ruling  of  the  King's 
Bench  in  Millar  v,  Taylor.     After  the  question  had  been 
fully  argued,  the  judges  were  called   on  to   deliver  their 
opinions  in  answer  to  certain  questions  put  to  them.     Ten  opinions  of  the 
of  them,  against  one,  were  of  opinion  that  at  common  law  ^°'^*^ 
an  author  of  any  book  or  literary  composition  had  the  sole 
right  of  first  printing  and  publishing  it  for  sale.  Eight  were 
(a)  4  Burr.  2408. 


Digitized  by  VjOOQ IC 


64  LAW  or   COPYRIGHT. 

Pakt  l  of  opinion  that  the  author  might  bring  an  action  against  any 
CHAnu  VL  popson  who  printed,  published,  and  sold  the  same  without 
—  his  consent;  one  denied  the  author's  right  to  do  so,  and 
two  others  considered  the  action  would  lie  only  when  the 
invasion  was  coupled  with  fraud  or  violence.  Seven  judges 
against  four  were  of  opinion  that  the  law  did  not  take  away 
the  author's  right  after  publication,  and  that  no  person, 
could  reprint  and  sell  for  his  own  benefit  the  author's  work 
without  his  consent.  Six  against  five  were  of  opinion  that 
the  statute  of  Anne  took  away  the  common  law  copyright 
after  publication,  and  that  an  author  is  thereby  precluded 
from  every  remedy  except  upon  the  foundation  of  that 
statute,  and  on  the  terms  and  conditions  prescribed  by  it. 
Seven  judges  against  four  were  of  opinion  that  the  author 
of  any  literary  composition,  and  his  assigns  had  the  sole 
right  of  printing  and  publishing  the  same  in  perpetuity,  by 
the  common  law.  Aid  six  judges  against  five  were  of 
opinion  that  this  right  in  perpetuity  is  restrained  and  taken 
away  by  the  statute  of  Anne.  Lord  Mansfield  did  not 
deliver  his  opinion,  but  it  was  known  that  he  adhered  to  the 
doctrines  laid  down  in  his  judgment  in  Millar  v.  Taylor, 
Lord  Camden  addressed  the  House  of  Lords  against  the 
doctrine  of  a  common  law  copyright,  and  especially 
denounced  as  odious  and  selfish  the  doctrine  of  a  perpetual 
copyright  after  publication.  He  was  followed  on  the  same 
DeeUoD.  sido  by  Lord  Apsley,  C.     The  House  reversed  the  decree 

pronounced  by  the  Court  of  Chancery,  and  thus  finally 
decided  that  whether  copyright  after  publication  did  or  did 
not  exist  at  common  law  before  the  statute  of  Anne,  that 
statute  had  abrogated  the  right,  and  that  no  author  had  a 
property  in  his  works  for  any  longer  period  than  that  set  out 
m  the  statute. 

This  decision  appears  to  have  caused  great  alarm  amongst 
the  booksellers  of  London,  very  many  of  whom  had  pur- 
chased old  copyrights,  not  within  the  protection  of  the 
statute  of  Anne,  on  the  faith  of  the  previous  decisions  and 
the  general  opinion  that  the  common  law  right  of  property 
in  literary  works  had  not  been  interfered  with  by  that 
statute.  They  petitioned  Parliament  to  relieve  them  from 
the  consequences  of  the  recent  decision  of  the  House  of 
Lords.  A  committee  was  appointed  by  the  House  of  Com- 
mons to  investigate  the  matter ;  evidence  was  taken,  and  a 
Bill  was  introduced  to  vest  in  the  purchasers  of  old  books,  not 
protected  by  the  Act  of  Anne,  the  sole  property  in  them 
for  a  limited  time.  After  debates  of  a  very  acrimonious 
character,  and  after  counsel  had  been  heard  at  the  bar  for 
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and  against  tlie  Bill^  it  passed  the  House  of  Commons^  but       part  t. 
was  thrown  out  in  the  House  of  Lords,  owing  chiefly  to  the    chaptu  vi 
opposition  of  Lord  Camden.  — 

The  universities  were  more  fortunate,  for  in  1775  they 
obt^iined  an  Act  (a)  enabling  the  two  English  universities, 
and  the  Scotch,  together  with  the  colleges  of  Eton,  West- 
minster, and  Winchester  to  retain  the  perpetual  copyright 
in  books  given  or  bequeathed  to  them  for  the  advancement 
of  useful  learning,  and  other  purposes  of  education. 

On  whatever  basis  of  natural  right  the  title  of  an  author  FonndAaon  of 
to  the  sole  property  in  the  products  of  his  mental  faculties  ^bUcSonf**^ 
may  rest  in  the  last  resort,  it  is  now  clear  that  the  copyright 
after  publication  enjoyed  by  British  subjects  is  not  regarded 
as  a  property  derived  from  or  carved  out  of  any  general 
right  of  property,  but  is  a  territorial  monopoly,  the  creation 
of  our  municipal  law,  and  bounded  and  regulated  by  the 
Copyright  Acts,  {b)  An  author  has  no  right  or  property  in 
his  work  after  publication  other  than  that  which  is  con- 
ferred on  him  by  the  different  statutes  which  have  been 
passed  from  time  to  time  with  reference  to  the  subject  of 
copyright.  To  these,  therefore,  we  must  look  in  order  to 
determine  the  nature  and  extent  of  the  author's  right,  the 
conditions  on  the  performance  of  which  it  is  dependent,  and 
the  mode  in  which  infringements  of  his  statutory  rights  are 
to  be  dealt  with. 

Hjstoeical  Summaby  op  the  Copyeiqht  Act. 

It  has  already  been  stated  that  down  to  the  year  1710 
whatever  rights  authors  had  in  their  works  were  left  un- 
defined by  any  statutory  enactments,  and  in  consequence, 
as  the  Act  of  Anne  (8  Anne,  c.  19)  passed  in  that  year  tells  8 Annexe  w. 
us  in  its  preamble, 'Sprinters,  booksellers,  and  other  persons^' 
frequently  took  "the  liberty  of  printing,  reprinting,  and 

f)ublishing,  or  causing  to  be  printed,  reprinted,  and  pub- 
ished,  books  and  other  writings,  without  the  consent  of  the 
authors  or  proprietors  of  such  books  and  writings,  to  their 
very  great  detriment,  and  too  ofi)en  to  the  ruin  of  them  and 
their  families/'  For  the  purpose  of  preventing  such  prac- 
tices in  future,  and  for  the  encouragement  of  learned  men  to 
compose  and  write  useful  books,  that  statute  enacted  that 
from  and  aftjer  the  10th  day  of  April,  1 710, "  the  author  of  any 
book  or  books  already  printed,  who  hath  not  transferred  to 

.  (a)  15  Geo.  8,  c.  63. 

(ft)  See  the  remarks  of  Crompton,  J.,  in  Jeffreys  y.  Boosey  (4  H.  L. 
847).  In  the  elaborate  opinions  given  by  the  judges  to  the  House  of 
Lords  in  this  case  the  arguments  for  and  against  the  existence  of  copy- 
right at  common  law  are  fully  stated. 
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Part  l  any  other  the  copy  or  copies  (a)  of  such  book  or  books,  in  order 
Chaptm  vl  to  print  or  reprint  the  same,  shall  liave  sole  right  and  liberty 
—  of  printing  such  book  and  books  for  the  term  of  one  and 
twenty  years ^  to  commence  from  the  said  10th  day  of  April, 
and  no  longer ;  and  that  the  author  of  any  book  or  books 
already  composed,  and  not  printed  and  published,  or  that 
shall  hereafter  be  composed,  and  his  assignee  or  assignees 
shall  have  the  sole  liberty  of  printing  and  reprinting  such 
book  or  books  for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  first  publishing  the  same,  and  no  longer/' 
And  the  Act  inflicted  a  penalty  on  those  who  should, 
within  the  time  specified  in  the  Act,  print,  reprint,  or 
import,  or  cause  to  be  printed,  &c.,  '' without  the  consent 
of  the  proprietor  or  proprietors  thereof  first  had  and  obtained 
in  writing,^'  or  should  sell,  publish,  or  expose  to  sale  any 
book  or  books  so  printed,  &c.,  without  consent,  the  penalty 
being  a  forfeiture  of  the  book  or  books  to  the  proprietor  of 
the  copy,  and  one  penny  for  every  sheet  found  in  the 
ofiender^s  possession,  one  moiety  to  go  to  the  Sovereign, 
the  other  to  any  person  suing  for  it,{h) 

^rhe  benefit  of  the  preceding  enactment  was,  however, 
extended  only  to  those  books  published  after  the  passing 
of  the  Act,  whose  proprietor's  title  was  entered  in  the 
register  book  of  the  Stationers'  Company  in  the  manner 
usual  before  the  Act.  (c) 

The  Act  furthermore  empowered  every  person  who  con- 
sidered the  price  of  a  book  too  high  to  bring  the  matter 
before  the  Archbishop  of  Canterbury,  the  Lord  Chancellor 
or  Lord  Keeper,  the  Bishop  of  London,  the  Chief  Judge  of 
the  King^s  Bench,  the  Chief  Judge  of  the  Common  Pleas, 
the  Chief  Baron  of  the  Exchequer,  the  Vice- Chancellors  of 
the  two  English  universities,  the  Lord  President  of  the 
Sessions,  the  Lord  Justice  General,  or  the  rector  of  the 
College  of  Edinburgh,  one  or  more  of  whom  might  examine 
into  the  cause  of  complaint  and  settle  the  price  of  the  book 
as  seemed  just,  and  make  the  bookseller  or  printer  pay  all 
the  costs  of  the  person  making  the  complaint,  (d) 

Provision  was  made  that  nine  copies  of  every  book  should 
be  given  to  difierent  libraries,  and  the  rights  of  the  universi- 
ties were  saved,  (e)  With  respect  to  books  in  other  languages, 
the  Act  provided  that  nothing  contained  in  it  should  extend 
or  be  construed  to  extend  ''to  prohibit  the  importation, 
vending,  or  selling  of  any  books  in  Greek,  Latin,  or  any 

(a)  By  the  word  "  copy  "  in  this  statute  and  in  the  early  cases  on  the 
subject,  is  meant  what  we  now  caU  copyright.    Vide  ante,  p.  21,  note  (a), 
(h)  Sect.  1.  (c)  Sect.  2.  (d)  Sect.  4.  («)  Sect.  6. 
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other  foreign  langaage  printed  beyond  the  seas,  anything       part  i. 
in  this  Act  contained  to  the  contrary  notwithstanding/'  (a)      chap™  vi. 

The  next  statute  dealing  with  the  subject  of  copyright  — 
was  the  8  Geo.  2,  c.  13,  entitled  "An  Act  for  the  Bn-soeo  2,c.i8. 
couragement  of  the  Arts  of  Designing,  Engraving,  and^p^S^*^?^ 
Etching  Historical  and  other  Prints  by  vesting  the  Pro-  ^^sny^^ 
perties  thereof  in  the  Inventors  and  Engravers  during  the 
time  therein  mentioned.'*  It  conferred  a  copyright  of 
equal  duration  to  that  given  to  the  authors  of  books  by  the 
statute  of  Anne,  viz.,  fourteen  years,  on  every  person  who 
should  "  invent  and  design,  engrave,  etch,  or  work  in  mezzo- 
tinto  or  chiaro  oscuro,  or  from  his  own  works  and  inven- 
tion should  cause  to  be  designed  and  engraved,  etched,  or 
worked  in  mezzotinto  or  chiaro  oscuro  any  historical  or 
other  print  or  prints  ....  which  shall  be  truly  engraved, 
with  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  such  print  or  prints.''  And  it  inflicts  a  penalty 
(sect.  1)  on  every  one  who  should  engrave,  etch,  or  work 
as  aforesaid,  or  copy  and  sell,  or  cause  to  be  engraved, 
etched,  or  copied  and  sold  in  whole  or  in  part,  or  print, 
leprint,  or  import  for  sale,  or  cause  to  be  printed,  reprinted, 
or  imported  for  sale  any  such  print  as  aforementioned,  with- 
out the  previous  consent  of  the  proprietor  had  in  writing, 
and  signed  in  the  presence  of  two  or  more  credible  witnesses, 
or  who  should  without  the  consent  of  the  proprietor  so 
obtained  sell  or  expose  to  sale,  or  in  any  other  manner 
dispose  of  or  cause  to  be  published,  sold,  or  exposed  to  sale 
wiy  such  print  or  prints,  knowing  them  to  be  printed  or 
reprinted  without  the  proprietor's  consent,  the  penalty  being 
five  shillings  for  every  print  found  in  the  offender's  custody 
either  printed  or  published  and  exposed  to  sale,  or  otherwise 
disposed  of  contrary  to  the  true  intent  and  meaning  of  the 
Act,  one  moiety  of  the  penalty  to  go  to  the  Sovereign  and 
the  other  moiety  to  any  person  who  should  sue  for  it. 

The  Act  does  not  extend  to  purchasers  of  plates  from  the 
original  proprietors.  (6) 

The  tune  for  bringing  actions  for  anything  done  in  pur- 
suance of  the  Act,  or  for  any  offence  committed  against 
the  Act,  was  limited  to  three  months  after  the  discovery 
of  the  offence,  (c) 

The  preceding  Act  having  reference  only  to  those  who 
/invented  and  designed,"  or  ^'from  their  own  works  and 
Wention"  engraved,  &c.,  any  prints,  was  found  to  be 
ineffectual  for  the  purposes  intended.  So  7  Geo.  3,  c.  38,  was  7  Geo.  3,  o.  ss. 
Pwsed,  extending  the  benefit  and  protection  of  the  former 
(a)  Sect.  8.  (b)  Sect.  2.  (c)  Sect.  4. 

F  2 
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pabt  I.  Act  to  every  person  who  should  "  engrave,  etch,  or  work  in 
GBAFTin  VI.  mezzotinto,  or  cbiaro  oscuro,  or  cause  to  be  engraved,  etched, 
—  or  worked,  any  print  taken  from  any  picture,  drawing,  model, 
or  sculpture,  either  ancient  or  modern  ....  in  like  manner 
as  if  such  print  had  been  graved  or  drawn  from  the  original 
design  of  such  graver,  etcher,  or  draughtsman,"  and  the 
protection  aflforded  by  both  Acts  is  extended  to  the 
proprietors  for  twenty-eight  instead  of  fourteen  years. 

The  time  for  bringing  actions  for  penalties  is  also  by  this 

Act  extended  to  six  monthsafter  the  commission  of  the  offence. 

The  penalties  inflicted  by  the  two  preceding  Acts  being 

found  insufficient  to  protect  the  property  of  artists,  the  Legis- 

17  Gea  8,  a  67.   laturc  added  an  additional  security  in  the  Act  1 7  Geo.  3, 

by  actton'*"**^  c.  57,  by  giving  to  the  proprietor  of  historical  and  other 

prints,  maps,  charts,  plans,  &c.,  a  special  action  upon  the 

case  against  any  person  who  should  within  the  time  limited 

by  the  Acts  offend  against  any  of  the  provisions  contained 

therein,  to  recover  such  damages  as  a  jury  on  the  trial  of 

such  action,  or  on  the  execution  of  a  writ  of  inquiry  thereon, 

should  give  or  assess,  together  with  double  costs  of  suit. 

38  Geo.  3,  c.  71.        38  Geo.   3,  c.   71,  vests  the  sole  right  and  property  of 

Models andcantB.  making  modcls  or  casts  in  the  original  proprietor,  for  the  term 

of  fourteen  years,  from  the  time  of  first  pubUshing  the  same, 

and  gives  to  the  proprietor  an  action  on  the  case  against  all 

persons  offending  against  his  right  during  that  term;  an 

exception  being  made  in  the  case  of  persons  who  purchase 

the  right  from  the  original  proprietors. 

The  time  for  bringing  actions  is  limited  to  six  months 
after  the  discovery  of  the  offence,  (a) 
41  Geo.  3,  c  107.       The  41  George  3,  c.  107,(6)  afforded  further  protection  to 
tiiVtJ^m  of*'      ^^^  proprietors  of  laooks.     It  increased  the  penalty  for  an 
copyright  infringement  of  the  proprietor's  copyi'ight  to  threepence  per 

sheet,  besides  the  forfeiture  of  the  book ;  and  furthermore 
gave  to  the  proprietor  an  action  on  the  case  against  every 
bookseller,  printer,  or  other  person  "  in  any  part  of  the  United 
Kingdom,  or  in  any  part  of  the  British  dominions  in  Europe,*' 
who  should,  after  the  passing  of  the  Act,  print,  reprint,  or 
import,  or  cause  to  be  printed,  reprinted,  or  imported,  with- 
out the  consent  of  the  proprietor  first  had  in  writing,  signed 
in  the  presence  of  two  or  more  credible  witnesses,  any  book 
or  books,  or  who,  knowing  them  to  be  printed,  reprinted, 
&c.,  without  the  proprietor's  consent,  should  sell,  publish,  or 
expose  them  to  sale,  or  cause  them  to  be  sold,  &c. ;  the  pro- 

(a)  See  the  chapter  on  "  Paintings,  Drawings,  and  Photographs,"  post, 
(h)  Repealed  by  6  &  6  Vict.  c.  45,  s.  1,  except  as  to  rights  existing 
or  proceedings  pending  at  the  time  of  passing  of  that  Act. 


Digitized  by  VjOOQ IC 


COPYBIQHT   AFTER   PUBLICATION.  69 

prietor  to  recover  such  damages  as  the  jury  should  award  or       part  l 
assess  with  double  costs  of  suit.  cnArm  vl 

Sect.  1  further  provided  that,  if  at  the  expiration  of  the 
term  of  fourteen  years  the  author  or  authors  should  still  be 
living",  he  or  they  should  have  the  sole  right  of  printing  or 
disposing  of  copies  for  another  term  of  fourteen  years ;  but 
the  Act  did  not  extend  to  books  already  published,  nor 
indemnify  against  penalties  under  former  Acts  in  force  at 
the  date  of  the  union  of  Great  Britain  and  Ireland.  Sect.  4 
provided  that  no  booksellers,  &c.,  should  be  liable  to  the 
penalty  of  threepence  per  sheet,  unless  before  publication  the 
title  to  the  copyright  were  entered  by  the  proprietor  or  pro- 
prietors at  Stationers^  Hall,  London,  nor  if  the  consent  of 
the  proprietor  or  proprietors  were  so  entered. 

It  was  also  enacted  (sect.  7)  that  no  person  should  import 
into  any  part  of  the  United  Kingdom  for- sale,  any  book 
first  composed,  written,  or  printed  and  published  within  the 
United  Kingdom,  and  reprinted  elsewhere ;  and  it  imposed 
on  every  person  importing,  selling,  or  keeping  for  sale  any 
such  books  a  penalty  of  £10,  together  with  double  the  value 
of  every  copy  so  imported,  &c.,  and  a  forfeiture  of  the  books 
themselves.  Such  books  might  be  seized  by  officers  of 
Customs  or  Excise,  who  were  to  be  rewarded  for  the  seizure. 
But  the  7th  section  did  not  extend  to  books  which  had  not 
been  printed  or  reprinted  in  some  part  of  the  United 
Kingdom  within  twenty  years  preceding  the  importation, or  to 
books  reprinted  abroad  and  inserted  among  other  books  or 
tracts  to  be  sold  therewith  in  any  collection,  where  the 
greate&Lt  part  of  such  collection  should  have  been  first 
composed  or  written  abroad.  The  Act  also  contained 
provisions  as  to  the  giving  of  certificates  by  the  clerk  of  the 
Stationers'  Company,  and  as  to  the  copyright  in  books  given 
or  bequeathed  to  Trinity  College,  Dublin;  and  the  period  for 
bringing  actions  under  the  Act  was  fixed  at  six  months. 

Again  the  Legislature  interfered,  and  with  a  design  similar 
to  that  of  the  preceding  statutes,  by  the  Act  54  Geo.  3, 54  oro.  a,  o.  15 
c.  1 56.  (a)  After  making  provision  for  the  delivery,  on  demand,  ^^^^i^^  ^f 
of  every  book,  twelve  months  after  publication,  for  the  use  ***«  *«'*m- 
of  certain  public  libraries,  it  altered  the  term  of  copyright  in 
books,  enacting  that,  instead  of  a  copyright  for  fourteen  years 
in  the  author  and  his  assignee,  and  then,  if  the  author  were 
alive  at  the  expiration  of  that  term,  for  fourteen  years  moro 
in  the  author  himself,  the  author  and  his  assignee  should 
have  the  sole  liberty  of  printing  and  reprinting  his  book  or 

(a)  Repealed  by  5  &  6  Vict.  c.  45,  s.  1,  except  as  to  rights  existing, 
or  proceeaiDgs  pending  at  the  time  of  passing  of  that  Act. 
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Pam  I.       books  for  the  fiiU  term  of  twenty-eight  years  from  the  day 
ohaptbr  vl    of  first  publication,  to  continue  during  the  remainder  of  the 
—  author's  natural    life,   should  he   outlive  the   twenty-eight 

years.  Penalties  similar  to  those  inflicted  by  preceding  Acts 
were  imposed  on  all  who  should  infringe  the  proprietor's  rights 
by  printing,  reprinting,  or  importing,  &c.  Sects.  8  €«id  9 
provided  that  the  authors  of  books  already  published,  and 
their  personal  representatives,  or  the  assignees  of  either, 
should  have  the  benefit  of  the  extension  of  the  term  of  copy- 
right to  twenty-eight  years ;  and  if  the  authors  were  livingf 
at  the  end  of  twenty-eight  years  from  the  first  publication, 
the  sole  right  of  publication  should  be  in  them  during  life. 
The  Act  also  extended  the  time  for  instituting  actions, 
suits,  &c.,  for  offences  against  the  Act  to  twelve  months 
from  the  commission  of  the  offence. 
8&4WUL4,ci6.  Dramatic  literary  property  which  had  hitherto  been  un- 
SfmaSo  noticed  by  Parliament  was  next  dealt  with.     3  &  4  Will.  4, 

i«pre.HeiitatioiL  ^  15^  enacted  that,  after  the  passing  of  that  Act,  the  author, 
or  his  assignee,  of  any  tragedy,  comedy,  play,  opera,  farce, 
or  any  other  dramatic  piece  or  entertainment,  composed,  and 
not  printed  and  published  by  the  author  or  his  assignee,  or 
which  should  thereafter  be  composed,  and  not  printed  or  pub- 
lished by  the  author  or  his  assignee,  should  have  as  his  own 
property  the  sole  liberty  of  representing,  or  causing  to  be 
represented,  at  any  place  of  dramatic  entertainment  what- 
soever, in  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  in  the  isles  of  Man,  Jersey  and  Guernsey,  or  in 
any  part  of  the  British  dominions,  any  such  production  as 
aforesaid,  and  should  be  deemed  the  proprietor  thereof;  and 
the  author  of  any  such  production,  printed  and  published 
by  him  or  his  assignee  within  ten  years  before  the  passing 
of  the  Act,  or  which  should  thereafter  be  so  published, 
should,  from  the  time  of  passing  the  Act,  or  from  the  time 
of  such  publication,  respectively,  until  the  end  of  twenty- 
eight  years  from  the  publication,  or  if  the  author  or  authors, 
or  the  survivor  of  the  authora,  was  alive  at  the  end  of  that 
period,  during  the  residue  of  his  natural  life,  have,  as  his 
own  property,  the  sole  liberty  of  representing  it,  or  causing  it 
to  be  represented  at  any  place  of  dramatic  entertainment,  (a) 

An  exception  is  made  in  cases  where,  before  the  passing  of 
the  Act,  the  author  or  his  assignee  had  consented  to,  or 
authorised  the  representation,  (i) 

On  every  person  infringing   the  proprietors^    copyright, 
the  Act  imposes  a  penalty  of  not  less  than  forty  shillings 
for  every    unauthorised  representation;    or  the  proprietor 
(a)  Sect.  1.  (/;)  lb. 
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may  recover,  witt  double   costs  of  suit,  the   fiill   amount       pabt  l 
of  the  benefit  arising  from  the  representation,  or  the  injury    CHAPm  vi. 
or  loss  sustained  by  him  from  it.  (a)  — 

The  period  for  bringing  actions  is  twelve  calendar  months 
after  the  offence  is  committed.  (&) 

The  next  subject  dealt  with  by  statutory  enactment  was 
the  publication  of  lectures  without  consent.  5  &  6  Will.  4,  5&6Win.4,c.M. 
c.  65,  gave  to  the  authors  of  lectures,  or  their  assignees,  the  ^^*"«»- 
sole  right  of  publishing  them,  and  imposed  on  every  person, 
whether  he  attends  the  lectures  for  fee  and  reward  or  not, 
who  publishes  them  without  consent,  a  penalty  of  a  penny  for 
every  sheet  found  in  the  offender's  custody,  either  printed, 
lithographed,  or  copied,  or  printing,  lithographing,  or  copy- 
ing* published  or  exposed  to  sale,  besides  a  forfeiture  of 
the  copies  themselves.  The  same  penalty  is  imposed  on 
printers  or  publishers  of  newspapers  publishing  the  lectures 
without  leave.  But  the  Act  excepts  from  its  provisions 
lectures,  of  the  delivery  of  which  notice  in  writing  shall  not 
have  been  given  to  two  justices  living  within  five  miles  of 
the  place  where  they  are  to  be  delivered  two  days  at  least 
before  the  delivery  of  them ;  also  lectures  delivered  in  uni- 
versities and  other  public  foundations,  or  in  virtue  of  any 
gift,  endowment,  or  foundation,  (c) 

6  &  7  Will.  4,  c.  59,  extended  to  Ireland  the  provisions  of  6&7wai.4.a69. 
17  Geo.  3,  c.  57,  relating  to  the  protection  of  copyright  in  ^™**°*'- 
prints  and  engravings. 

The  International  Copyright  Act  of  1  &  2  Vict.  c.  59,  (d)  J^*^^^^'^^^';^'*- 
empowered  Her  Majesty,  by  Order  in  Council,  to  grant  a  copyright, 
copyright  in  England,  for  the  same  term  that  English  sub- 
jects might  enjoy  it,  to  foreign  authors  whose  governments 
should  engage  to  secure  the  same  privilege  to  British  authors. 

Next  came  the  comprehensive  statute  of  5  &  6  Vict.  c.  45,  sag  vict  an. 
repealing  the  former  Acts  of  8  Anne,  c.  19 ;    41  Geo.  3,  or"the*tera  o?" 
c.  107,  and  54  Geo.  3,  c.  146,  except  as  to  proceedings  then  ^'^'vynghu 
pending  at  law  or  in  equity,  or  to  causes  of  action  or  suit,  or 
rights  of  contract  then  subsisting. 

This  Act  extends  the  term  of  copyright  in  every  book 
published  in  the  lifetime  of  its  author  to  the  natural  life  of 
the  author,  and  the  further  term  of  seven  years,  com- 
mencing at  the  time  of  his  death ;  or  to  the  term  of  forty- 
two  years  altogether,  from  the  first  publication  of  the  book, 
should  that  number  of  years  not  have  elapsed  at  the  end  of 
seven  years  from  the  death  of  the  author ;  or  if  the  book  be 
published  after  his  death,  to  the  term  of  forty-two  years  from 
the  first  publication  thereof.  In  cases  of  subsisting  copy- 
Co)  Sect.  2.  (6)  Sect.  3.  (c)  llde  antey  pp.  20-22. 
(<0  Repealed  by  7  Vict.  c.  12. 
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Part  I.       right  the  Act  extended  the  term  of  enjoyment  to  that  last- 
CHArrei  VI.    mentioned,  except  where  it  belonged  to  an  assignee  for  other 
—         consideration  than  that  of  natural  love  and  affection. 

Sect.  5  empowers  the  Judicial  Committee  of  the  Privy 
Council  to  license  the  publication  of  books  which  the 
proprietor  refuses  to  republish  after  the  death  of  the  author. 
Provision  is  next  made  for  the  delivery  of  copies  of  books  to 
certain  libraries,  and  a  penalty  is  imposed  for  default  in  deli- 
vering them,  (a)  The  mode  of  registering  books  at  Stationers* 
Hall,  and  the  consequences  of  a  false  entry  are  determined.  (6) 

The  remedy  for  piracy  provided  by  sect.  15  is  an  action 
on  the  case  to  be  brought  in  any  court  of  record  in  that 
part  of  the  British  dominions  in  which  the  offence  shall 
be  committed;  and  sect.  16  deals  with  the  form  of  the 
defendant's  plea  in  such  an  action.  The  provision  in 
41  Geo.  3,  c.  107,  as  to  the  importation  of  books  first 
composed,  &c.,  here,  and  re-printed  elsewhere,  is  re-enacted. 

Sect.  18  deals  with  the  question  of  copyright  in  produc- 
tions appearing  in  encyclopaedias,  periodicals,  and  works 
published  in  a  series,  reviews,  or  magazines. 

Sect.  19  enables  the  proprietors  of  encyclopssdias,  periodi- 
cals, and  serials  to  enter  at  once  the  title  at  Stationers'  Hall^ 
and  thereupon  to  have  the  benefit  of  the  registration  of  the 
whole. 

The  provisions  of  3  &  4  Will.  4,  c.  15,  relating  to  dramatic 
literary  property,  are  extended  to  musical  compositions,  and 
the  extended  term  of  duration  of  copyright  in  books  provided 
by  the  present  Act  is  applied  also  to  the  liberty  of  repre- 
senting dramatic  pieces  and  musical  compositions,  the  first 
public  representation  or  performance  of  any  dramatic  piece 
or  musical  composition  being  deemed  equivalent,  in  the  con- 
struction of  the  Act,  to  the  first  publication  of  any  book.(c) 
All  the  remedies  provided  by  3  &  4  Will.  4,  c.  15,  are  given 
to  the  proprietors  of  the  right  of  dramatic  or  musical  repre- 
sentation; and  it  is  provided  that  the  right  of  representation 
shall  not  be  conveyed  by  the  assignment  of  the  copyright,  {d) 

Books  pirated  are  to  become  the  property  of  the  proprietor 
of  the  copyright,  who,  after  demand  thereof  in  writing,  may 
recover  the  same  or  damages  for  their  detention  in  an  action 
of  detinue,  or  sue  for  and  recover  damages  for  their  conver- 
sion in  an  action  of  trover,  (e)  But  no  proprietor  of  copyright 
commencing  after  the  Act  shall  sue  or  proceed  for  any  in- 


MoBical  compo- 
si  dons. 


(o)  Sects.  6-10. 
(6)  Sects.  11-14. 

(c)  Sect.  20. 

(d)  Sects.  21,  'J'2. 
positions,"  7>(w/. 


See  the  chapter  on  "  Copyright  in  Books/^  post. 


See  the  chapter  on 
(e)  Sect.  23. 


'  Dramatic  and  Musical  Corn- 
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fringemcnt  before  making  entry  in  the  book  of  registry  of       paw  i. 
the  Stationers^  Company,  (a)  CHApm  vi. 

The  Act  further  contains  clauses  as  to  the  mode  of 
pleading  and  giving  evidence  on  the  trial  of  an  action,  and 
limiting  the  time  for  instituting  proceedings  for  offences 
against  the  Act  to  twelve  months  from  the  commission  of 
the  offence,  and  saving  the  rights  of  the  Universities  and 
of  the  Colleges  of  Eton,  Westminster,  and  Winchester,  and 
all  their  subsisting  rights,  contracts,  and  engagements,  (ft) 

The  Act  7  Vict.  c.  12,  was  passed  to  amend  the  law  rela-  7  vict  c  12, 
ting  to  International  Copyright.   It  repeals  the  International  rStemSSSS  °' 
Copyright  Act  of  1  &  2  Vict.  0. 59,  and  enables  Her  Majesty,  copyright 
by  Order  in  Council,  to  confer  more  extended  privileges  on 
authors   of  books,  prints,  articles  of  sculpture,  and  other 
works  of  art,  first  published  in  foreign  countries,  by  giving 
them  a  copyright  of  not  greater  duration  than  that  enjoyed 
in  works  of  a  similar  character  first  published  in  the  United 
Engdom.      It  also   enables   Her   Majesty   to   direct   that 
authors  and  composers  of  dramatic   pieces   first   publicly 
represented  and  performed  in  foreign  countries,  shall  have 
similar  rights  in  the  British  dominions.     Sect.  6  enumerates 
particulars  as  to  registry  and  delivery  of  copies,  which  must 
be  observed  with  respect  to  all  the  foregoing.     Sect.  10 
prohibits  the  importation  of  copies  of  books  wherein  copy- 
right is  subsisting  under  the  Act,  printed  in  foreign  coun- 
tries other  than  those  wherein  the  book  was  first  published. 
Translations  are  excluded  from  the  operation  of  the  Act.(c) 
And  by  sect.  19  the  authors  of  works  (books,  dramas,  prints, 
OP  articles  of  sculpture)  published  in  foreign  countries,  are 
not  to  be  entitled  to  any  copyright,  or  exclusive  right  of 
representation  or  performance,  otherwise  than  under  this  Act. 
Other  clauses  deal  with  the  deposit  of  books,  &c.,  and 
with  the  publication  of  Orders  in  Council,  none  of  which 
IS  to  have  any  effect  unless  it  states  that  protection  similar 
to  that  given  by  the  Order  in  Council  has  been  secured  by 
the  foreign  power  to  which  it  is  so  given,  to  the  proprietors 
of  works  first  published  in  the  dominions  of  Her  Majesty.  (cQ 

The  law  relating  to  the  protection  in  the  colonies  of  books  lofcuvictaw. 
entitled  to  copyright  in  the  United  Kingdom,  was  amended  copyright 
l>y  10  &  11  Vict.  c.  95,  which  provides  that  where  the 
proper  legislative  authorities  in  any  British  possession  shall 
pass  an  Act  or  make  an  ordinance  containing  due  provision 
for  securing  or  protecting  the  rights  of  British  authors  in 
such  possession,  and  shall  submit  such  Act  or  ordinance  to 
Her  Majesty,  Her  Majesty,  if  she  think  such  Act  or  ordi- 
ii'^nce  sufficient  for  the  purpose  of  securing  to  British  authors 
(a)  Sect.  24.       (0)  Sects.  26-28.       (c)  Sect.  18.       (d)  Sects.  11-17. 


Digitized  by  VjOOQ IC 


74 


LAW  OP  COPYRIOHT. 


Forther 
amendment  of 
the  law  of 
International 
Copy  right 


Past  l  reasonable  protection  within  such  possession^  may  issue  an 
OBApras  VL  Order  in  Council  declaring  that  so  long  as  such  Act  or 
ordinance  continues  in  force  within  such  colony,  the  prohi- 
bitions contained  in  any  Acts  of  Parliament  against  the 
importing,  selling,  letting  out  to  hire,  exposing  for  sale  or 
hire,  or  possessing  foreign  reprints  of  books  first  composed, 
written,  printed,  or  published  in  the  United  Kingdom,  and 
entitled  to  copyright  therein,  shall  be  suspended  as  far  as 
regards  such  colony,  (a) 

The  last  statutory  enactment  on  the  subject  of  inter- 
16 A 16  Vict  c.  12.  national  copyright  is  15  &  16  Vict.  c.  12,  which  extends  and 
explains  the  previous  Acts,  besides  enabling  Her  Majesty  to 
carry  into  effect  a  convention  with  France  on  the  subject. 
Under  this  Act  the  Queen  may,  by  Order  in  Council,  direct 
that  the  authors  of  books  published  after  a  specified  day  in 
any  foreign  country,  their  executors,  administrators,  or 
assigns,  shall  be  empowered  (subject  to  the  provisions  con- 
tained in  the  Act)  to  prevent  the  publication  in  the  British 
dominions  of  any  translations  of  such  books  not  authorised 
by  them  for  a  period,  to  be  specified  in  the  Order  of  Council, 
not  exceeding  five  years  from  the  first  publication  of  an 
authorised  translation,  and  in  the  case  of  books  published 
in  parts,  for  a  period  not  exceeding,  as  to  each  part,  five 
years  from  the  first  publication  of  an  authorised  translation 
of  that  part.  On  such  order  being  made  the  provisions  in 
the  laws  which  protect  British  copyright  are  to  be  applied 
to  prevent  the  pubUcation  of  unauthorised  translations. 

Similar  provisions  are  made  to  prevent  unauthorised 
translations  for  tbe  same  length  of  time  of  dramatic  works 
first  publicly  represented  in  any  foreign  country. 

Fair  imitations  and  adaptations  to  the  EngUsh  stage  of 
dramatic  pieces  are  excepted  from  the  operation  of  the 
statute;  also  all  articles  of  a  political  nature,  in  foreign 
newspapers  or  periodicals,  and  similar  articles  on  other  sub- 
jects where  the  author  has  not  notified  his  intention  to 
reserve  the  right.  (6) 

The  requisites  which  foreign  authors  must  comply  with  in 
order  to  entitle  themselves  to  the  benefits  of  this  act  are 
specified,  and  provisions  are  inserted  to  prevent  the  importa- 
tion of  pirated  copies,  (c) 
uthographa  Lastly,  the  Act  clears  up  a  previously  existing  doubt  as 

to  prints  taken  by  lithography,  by  applying  to  them  the 
provisions  contained  in  the  different  statutes  relating  to 
other  prints  and  engravings,  (d) 

(a)  See  the  chapter  on  "  Colonial  Copyright," /?o.v/.        (6)  Sect.  7. 

(c)  Secta,  9,  10.    See  the  chapter  on  '*  International  Copyright,"  ;>o«<. 

(d)  Sect  14. 
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The   legislature  came  in  the  last  place  to   the  aid  of      paktl 
authors     of    paintings^    drawings^   and    photographs.      In    CHAprnvt 
1858  Lord  Lyndhurst  presented  a  petition  to  the  House  of        — 
Lords   from    the  Society  of   Arts,  the  Royal  Institute   of 
British   Architects,  and  a  number  of  sculptors,  jointers, 
photographers,  and  others,  asking  for  an  extension  of  the 
law  of  copyright  to  works  of  fine  art.     A  committee  was 
{^pointed  and  a  report  presented,  and  a  Bill  was  introduced 
to  give  effect  to  the  report.     A  dissolution  of  Parliament, 
however,  delayed  the  matter  for  a  while,  but  in  1862  the  Act 
25  &  26  Vict,  c.  68,  was  passed  to  accomplish  the  prayer  of  26&26virto;68. 
the  petition.     Previously   to   that   statute   the  authors   of  dliwiojjftnd 
paintings,  drawings,  and  photographs  had  no  copyright  in  phou)gr»pha. 
their  works. (a)     The  statute  confers  on  the  author  of  every 
original  painting,  drawing,  and  photograph,  and  his  assigns, 
the  sole  and  exclusive  right  of  copying,  engraving,  repro- 
ducing, and  multiplying  it  and  the  design  thereof  for  the 
term  of  the  natural  life  of  the  author,  and  seven  years  after 
his    death.       Provisions   are   contained   in   the  Act   as   to 
registry  and  assignment,  and  to  prohibit  the  importation  of 
pirated  works ;    and  for  infringement  of  the  copyright  con- 
ferred by  the  Act,  a  penalty  is  imposed  of  lOZ.  for  each 
offence,  besides  a  forfeiture  of  all  copies. 

The  foregoing  is  but  a  rapid  summary  of  the  legislative 
enactments  on  the  subject  of  copyright,  in  their  chrono- 
logical order.  The  chief  provisions  of  the  various  Acts 
will  be  considered  in  detail  when  treating  in  succeeding 
chapters  of  the  different  subjects  in  which  copyright  exists. 


CHAPTEE  VII. 

COPYRIGHT  ra  BOOKS. 

The  Act  of  5  &  6  Vict,  c,  45,  ^s.  2,  defines  "  copyright  '^  to  Doflniuon  of 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise  *^»'>'^8***' 
multiplying  {b)  copies  of  any  subject  to  which  tho  said  word 
is  in  the  Act  applied. 

The  same  section  provides  that  the  word  "  book ''  shall  MeftnioK  of 
be  construed  to  mean  and  include  every  voluuie,  part  or  ^^^ 


!a)  See  the  preamble  to  this  statute. 
6)~ 


^  ^  This  gives  a  wider  meaning  to  the  term  than  that  given  by  the 
Statute  of  Anne,  which  was  *^  the  sole  right  and  liberty  of  printing, ^^ 
and  Uius  protects  literary  works  from  unauthorised  publication  by  other 
means  than  the  press:  (aeejyer  Talfourd,  J.,  Novella  v.  Sudhw  (12  C.  B. 
180;  16  Jut.  671). 
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Dantion  of 
copyright 


division  of  a  volume,  pampUet,  sheet  of  letter-press,  (ri)  sheet 
of  music,  map,  chart,  or  plan  separately  published,  {b) 

A  newspaper  is  not,  according  to  S^^lins,  V.C.,(c;)  a  book 
within  this  section,  and  does  not  require  to  be  registered 
under  ^ct.  13,  in  order  to  entitle  the  proprietor  to  restrain 
the  piracy  of  it. 

With  respect   to   the   duration  of  copyright  in    books, 
sect.  3  enacts  "  that  the  copyright  in  every  book  which  shall 
after  the  passing  of  this  Act  be  published  in  the  lifetime  of 
its  author  shall  endure  for  the  natural  life  of  such  author, 
and  for  the  further  term  of  seven  years,  commencing  at  the 
time  of  his  death,  and  shall  be  the  property  of  such  author 
and  his  assigns :  provided  always,  that  if  the  said  term  of 
seven  years  shall  expire  before  the  end  of  forty-two  years 
from  the  first  publication  of  such  book,  the  copyright  shall 
in  that  case  endure  for  such  period  of  forty-two  years  ;   and 
that  the  copyright  in  every  book  which  shall  be  published 
after  the  death  of  its  author  shall  endure  for  the  term  of  forty- 
two  years  from  the  first  publication  thereof,  and  shall  be  the 
property  of  the  proprietor  of  the  author's  manuscript  from 
which  such  book  shall  be  first  published,  and  his  assigns.^' 
Copyright  in  In  the  casc  of  books  published  before  the  passing  of  the 

b^oASo  AC*}""*  Act  (Ist  July,  1842),  and  in  which  copyright  then  subsisted, 
sect.  4  enacts,  "that  the  copyright  which  at  the  time  of 
passing  this  Act  shall  subsist  in  any  book  theretofore 
published  (except  as  hereinafter  mentioned)  shall  be  ex- 
tended and  endure  for  the  full  term  provided  by  this  Act  in 
cases  of  books  thereafter  published,  and  shall  be  the  pro- 
perty of  the  person  who  at  the  time  of  passing  of  this  Act 
shall  be  the  proprietor  of  such  copyright :  Provided  always, 
that  in  all  cases  in  which  such  copyright  shall  belong  in 
whole  or  in  part  to  a  publisher  or  other  person  who  shall 
have  acquired  it  for  other  consideration  than  that  of  natural 
love  and  affection,  such  copyright  shall  not  be  extended  by  • 
this  Act,  but  shall  endure  for  the  term  which  shall  subsist 
therein  at  the  time  of  passing  of  this  Act,  and  no  longer, 
unless  the  author  of  such  book,  if  he  shall  be  living,  or  the 
personal  representative  of  such  author,  if  he  shall  be  dead, 
and  the  proprietor  of  such  copyright  shall,  before  the 
expiration  of  such  term,  consent  and  agree  to  accept  the 

(a)  A  label  used  ia  the  sale  of  any  article  is  said  by  an  American  Judge 
(Maclean)  not  to  be  a  book  within  the  provisions  of  the  Copyright  Act  : 
(Coffeen  v.  Brunton,  4  M*Clean,  516.) 

(6)  See  Hhne  v.  Dale  (2  Camp.  27  n.) ;  Ckmenti  v.  GotJding  (2  Camp. 
25) ;  Back  v.  Laiujman  (Cowp.  628). 

(c)  Cox  v«  Land  and  Water  Journal  Company  (L.  Rep.  9  Eq,  824 ; 
21  L.  T.  N.  S.  548.) 
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benefits  of  this  Act  in  respect  of  such  book,  and  shall  cause       paet  l 
a  minate  of  such  consent  in  the  form  in  that  behalf  given  in   chaptdT  vn. 
the  schedule  to  this  Act  annexed  to  be  entered  in  the  book         — 
of  registry  hereinafter  directed  to  be  kept,  in  which  case 
such  copyTight  shall  endure  for  the  full  term  by  this  Act 
proTided  in  cases  of  books  to  be  published  after  the  passing 
of  this  Act,  and  shall  be  the  property  of  such  person  or 
persons  as  in  such  minute  shall  be  expressed/' 

The  copyright,  then,  in  every  book  published  during  the 
author^s  lifetime  is  to  last,  at  least,  for  forty-two  years  from 
the  time  of  its  first  publication,  and  may  last  for  any  longer 
period  that  may  be  covered  by  the  duration  of  the  author's 
Kfe,  with  seven  more  years  added.  If  the  book  is  published 
after  his  death,  the  copyright  lasts  for  forty-two  years  from 
first  publication.  Copyrights  subsisting  at  the  time  of  the 
passing  of  the  Act  are  extended  to  the  same  limits,  but  not 
in  the  case  of  assignees  of  the  copyright  for  other  considera- 
tion than  that  of  natural  love  and  affection,  unless  with  the 
conenrrence  of  the  proprietor  and  author  or  his  personal 
representative. 

Though  the  Act  gives  a  meaning  to  the  word  '^  book," 
which  includes  dramatic  and  musical  compositions,  besides 
reviews,  serials,  Ac,  we  shall  treat  in  this  chapter  only 
of  books  commonly  so  called,  and  reserve  for  a  separate  treat- 
ment the  most  important  of  the  other  productions  which 
the  word  is  used  in  the  Act  to  include. 

With  respect  to  the  question  whether  there  must  be  a  wheth.'rth«.e 
known  author  by  whose  life  and  from  whose  death  the  JXlT*''"'"'" 
statutory  period  of  copyright  is  to  be  determined,  the 
observations  of  Lord  Deas  in  the  Scotch  case  of  Maclean 
V.  Moody, {a)  in  the  year  1858,  are  deserving  of  attention. 
In  that  case  an  argument  was  addressed  to  the  court 
against  the  title  of  the  claimants  to  copyright  in  a  shipping 
list  called  ''The  Clyde  Bill  of  Entry,''  to  the  foUowing 
effect; — that  the  object  of  the  statute  5  &  6  Vict.  c.  45, 
was  to  encourage  hterary  merit;  that  intellectual  labour 
constituting  authorship  is  alone  thereby  protected;  that 
there  can  be  no  authorship  without  an  author;  that  the 
claimants  were  not  the  authors  in  the  present  case,  nor 
did  they  name  the  authors;  that  the  life  of  the  author 
affords  the  only  criterion  the  statute  gives  for  measuring 
the  endurance  of  the  privilege ;  and  that  without  the  statu- 
tory means  of  measuring  the  privilege,  the  privilege  itself 
cannot  exist.  Lord  Deas  said,  "  I  am  humbly  of  opinion 
that  this  argument,  although  ingenious,  is  unsound.  The 
(a)  Cases  in  Court  of  Seasions,  vol.  20,  p.  1163. 
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paet  l      Act   does   not   confine  the   privilege  to  works  of  literary 

ohaptoe  ViL   merit Neither  does  the  Act  confine  the  privilege  to 

cases  in  which  there  is  a  known  author,  whose  life  shall 
afibrd  a  measure  for  the  endurance  of  the  privilege.  A  per- 
son may  find  a  manuscript  in  his  ancestor's  repositories,  or 
get  a  gift  of  it  and  publish  it,  and  he  may  be  entitled  to 
copyright,  although  he  cannot  tell  who  was  the  author,  or 
whether  the  author  is  living  or  dead.  The  Crown  might,  I 
presume,  get  up  a  publication  and  be  entitled  to  copyright, 

and  yet  the  Crown  never  dies That  the  first  publisher 

may  have  copyright  in  the  work,  although  he  cannot  point 
out  the  author,  appears  to  me  implied  in  sect.  16  of  the 
statute,  which  requires  the  defendant  '  if  the  nature  of  his 
defence  be  that  the  plaintiff  in  such  action  was  not  the 
author  or  first  publisher  of  the  book  *  to  give  notice  of '  the 
name  of  the  person  whom  he  alleges  to  have  been  the  author 
or  'first  publisher.'  I  think  it  is  here  assumed  that  there 
may  be  cases  in  which,  if  the  plaintiff  be  ^  the  first  publisher  ' 
he  may  be  entitled  to  copyright,  although  no  author  has 
been  or  can  be  named  upon  either  side.  In  all  such  cases  it 
is  obvious  that  the  endurance  of  the  privilege  can  have  no 
reference  to  the  author's  life,  but  must  be  for  forty-two 
years  after  the  first  publication." 
Author.  An  author  may   be  described  as  one  who,  by  his  own 

intellectual  labour  applied  to  the  materials  of  his  com- 
position, produces  an  arrangement  or  compilation  new 
in  itself,  (a)  Where  the  incidents  of  a  person's  life  were 
furnished  by  him  to  another  who  prepared  them  for 
publication,  and  the  copyright  was  taken  out  in  the  name 
of  the  person  furnishing  the  facts,  it  was  held  in  America 
that  he  was  not  the  author,  and  that  a  person  claiming  as 
his  assignee  could  not  maintain  an  action  for  infringement,  (fe) 

Assistants  employed  by  the  publishers  of  a  shipping  list 
compiled  from  statistics  contained  in  custom  house  books 
to  which  the  publisher  had  sole  right  of  access  for  the  pur- 
pose of  publication,  were  said  by  Lord  Deas(c)  not  to  be 
authors  in  the  sense  of  sect.  18  of  5  &  6  Vict.  c.  45,  nor  in 
any  reasonable  sense  whatever. 

The  person  who  arranges  a  pianoforte  score  of  an  opera 
is  the  author  or  composer  of  such  arrangement,  and  must  be 
registered  as  such.(d) 

(a)  Atwill  Y,  Ferrett  (2  Blatch.  46). 

lb)  De  Witt  V.  Broohs  (cited  Law's  American  Digest  of  Patent  and 
Copyright  Cases,  p.  174). 

(c)  Maclean  v.  Moody  (20  Scotch  Sess.  Cas.  2nd  Ser.  1164.) 

(d)  Wood  v.  Boosey  (L.  Rep.  3  Q.  B.  228;  18  L.  T.  N.  S.  106). 
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A  person  'who  merely  procured  a  drawing  or  design  to  be       pabt  l 
made  was  held  not  entitled  to  relief  under  8  Geo.  2,  c.  13. (a)    ohapto  vn 
But  the  proprietor  of  a  periodical  containing  translations         — 
made  from    foreign  works  by  persons  employed  and  paid 
by  him  and  from  works  imported  by  him  at  considerable 
espenae^  obtained  an  injunction  to  prevent  the  unauthorised 
pnbUcation  of  these  translations.  (6) 

Where  a  person,  employed  as  a  performer  and  stage 
manager  of  a  theatre,  agreed  to  write  a  play  which  was 
to  be  performed  in  the  employer's  theatre  so  long  as  it 
should  continue  to  draw  good  audiences,  it  was  held  in 
America  that  the  person  who  wrote  the  play  was  the  proper 
person  to  take  out  the  copyright,  and  that  the  employer 
had  no  right  or  interest  in  it,  except  the  privilege  of  having 
it  performed  at  his  theatre,  (c) 

A  Scotch  publisher  brought  out  an  edition  of  the  works  of 
Dr.  Channing,  the  American  author,  which  had  already  been 
published  in  America.  Various  slight  alterations  and  cor- 
rections w^ere  made  with  the  assistance  of  Dr.  Channing  for 
this  edition,  and  the  publisher  sent  him  by  way  of  acknow- 
ledgment a  sum  of  money,  but  not  as  the  result  of  any 
contract  entered  into.  Another  publisher  having  published 
a  new  edition  reprinted  from  the  former,  it  was  held  by  the 
Court  of  Session  that  the  former  pubHsher  had  no  copyright 
in  his  edition,  and  could  not  prevent  the  pubhcation  of  a 
reprint  of  it.(d) 

How  far  a  book  must  be  original  in  order  to  entitle  its  How  far  book 
author  to  copyright  in  it  is  a  question  to  which  only  a™"«**>«  original 
general  answer  can  be  given.     It  may  be  expressed  thus  : 
the  law  will  secure  to  a  man  the  property  in  every  genuine       .  . 

product  of  his  own  mental  labour,  whether  that  product     /  /  7  /    *-''^ ' 
take  the  form   of  compilation,  abridgment,  new  arrange-    9       f      f 
ment,  or  wholly  original  work — if,  indeed,  there  can  be  any 
snch  thing  as  a  wholly  original  work.     On  this  subject  an 
eminent  American   Judge    (Story)    says,   with   great  pro- 
priety, (e)  "In  truth,  in  literature,  in  science,  and  in  art, 

(a)  Jeffrey*  y.  Baldwin  (Amb.  168)  ;  see  Pierpoint  v.  Fowk  (2  Wood. 
&  Mm.  46)  and  Bintis  v.  Woodruff  Ci  Wash.  63),  and  as  to  alterations  in 
a  musical  composition  made  for  anotner  person,  A  twill  v.  Ferrett  (2  Blatch. 
46).  See  further  as  to  the  authorship  of  musical  compositions,  Reed  v. 
Carusi  (S  Amer.  L.  Rep.  O.  S.  411). 


(b)  Wyatt  y.  Barnard  (3  Ves.  &  B.  77). 


c)  Roberts  v.  Myers  (13  Mo.  L.  Rep.  400,  dted  Law's  Digest  of 
Patent,  Copyright,  and  Trades  Mark  Cases,  p.  211). 

(d)  Iledderunck  v.  Griffin  (3  Scotch  Sess.  Cas.  2nd  Scr.  388). 

(e)  Enurson  y.  Davies   (3   St.  779) ;   see  also  in  Gray  y.  Russell 
(1  St.  16). 
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Paw^l  there  are  and  can  be  few,  if  any,  things  which,  in.  an 
OHAPTtt  viL  abstract  sense,  are  strictly  new  and  original  throughout. 
Every  book  in  literature,  science,  and  art  borrows,  and 
must  necessarily  borrow  and  use,  much  which  was  w^ell 
known  and  used  before.  No  man  creates  a  new  language 
for  himself,  at  least  if  he  be  a  wise  man,  in  writing  a  book. 
He  contents  himself  with  the  use  of  language  already  known, 
and  used  and  understood  by  others.  The  thoughts  of  every 
man  are  more  or  less  a  combination  of  what  other  men  have 
thought  and  expressed,  although  they  may  be  modified, 
exalted,  or  improved  by  his  own  genius  or  reflection.  If  no 
book  could  be  the  subject  of  copyright  which  was  not  new 
and  original  in  the  elements  of  which  it  is  composed,  there 
could  be  no  ground  for  any  copyright  in  modem  times  ; 
and  we  shoiUd  be  obliged  to  ascend  very  high  even  in 
antiquity  to  find  a  work  entitled  to  such  eminence." 

The    law    requires  no    such    impracticable   standard    of 
originality  as  that  alluded  to  in  the  extract  just  made.      It 
requires    only   that  the    work   should    contain   something 
distinctively   the   property   of  the  author,  which   gives    a 
character    to    it.      "Something    he    must    show   to    have 
been  produced  by  himself;  whether  it  be  a  purely  original 
thought  or  principle,  unpublished  before,  or  a  new  com- 
bination of  old  thoughts,  and  ideas,  and  sentiments,  or  a 
new  application  or  use  of  known  and  common  materials, 
or  a  collection,  the  result  of  his  industry  and  skill.       In 
whatever  way  he  claims  the  exclusive  privilege  accorded  by 
these  laws,  he  must  show   something  which  the  law  can 
fix  upon  as   the   product  of  his   own  and   not   another's 
labours.     But  in  order  that  the  law  should  do  this  ample 
justice  to  the  great  variety  of  claimants  it  is  necessary  that 
its  rules  should  be  capable  of  adaptation  to  the  objects  of 
their  labour.     They  must  include  in  their  range  everything 
that  can  be  justly  claimed  as  the  peculiar  product  of  indi- 
vidual   efibrts;    otherwise   they   would   exclude   from   the 
benefits  of  literary  property  objects  which  are  as  clearly  the 
products  of  individual  labour  as  the  most  original  thoughts 
ever  written,  namely,  new  and  important  combinations  and 
arrangements,  or  collections  of  materials  known  and  com- 
mon to  all  mankind.''(a) 
Teat  of  origi-  The    tcst    "  whether    the   claimant's   book    contain  any 

^'  substantive  product  of  his  own  labour  ?"  has  been  recog- 

nised and  applied  in  several  cases.    In  1797,  one  Gary  was 
employed   to   make   a  survey   of    the    diflTerent   roads    in 
Great  Britain.    Having  completed  his  survey  he  published 
(a)  Curtia  on  Copyright,  171,  172. 
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a  book  called  *'  Gary's  New  Itinerary/'  which  followed  the  paw  l 
plan  and  contained  much  of  the  materials  of  an  older  work  OHAmTvn. 
ealled  "  Patterson's  Road  Book/'  but  contained  also  many  — 
eorrections  of  and  additions  to  it.  A  person  named  Faden 
liaving  published  a  book  bearing  the  same  relation  to  Gary's 
that  Gary's  did  to  Patterson's,  Gary  filed  a  bill  in  Ghancery 
to  restrain  Faden  from  publishing  his  book,  on  the  ground 
fliat  it  was  not  original,  but  either  in  whole  or  part  a  copy 
of  Gary's.  The  Lord  Ghancellor  (Loughborough)  refused  to 
grant  an  injunction,  thinking  the  two  books  very  di£ferent. 
!  He  said, "  What  right  had  the  plaintiff  to  the  original  work  ? 
If  I  were  to  do  strict  justice  I  should  order  the  defendants  to 
take  out  of  their  book  aU  that  they  have  taken  from  the  plain- 
tiff, and  reciprocally  the  plaintiff  to  take  out  of  his  aU  he  has 
taken  from  Patterson.  I  think  the  plaintiff  may  be  contented 
that  a  bill  is  not  filed  against  him  ?  "(a)  An  action  was 
brought  in  1801  by  the  same  plaintiff  against  Messrs.  Long- 
man and  Rees  for  pablishing  a  pirated  edition  of  the  same 
or  a  similar  work,  the  book  published  by  the  defendants 
being  professedly  a  twelfth  edition  of  the  original  work  by 
Patterson,  but  containing  nine-tenths  of  Gary's  alterations 
and  improvements.  The  plaintiff  was  held  entitled  to 
recover.  Lord  Kenyon,  G.J.,  said,  '*  certainly  the  plaintiff 
bad  no  title  on  which  he  could  found  an  action  to  that  part 
of  his  book  which  he  had  taken  from  Mr.  Patterson's ;  but 
it  is  as  clear  that  he  had  a  right  to  his  own  additions  and 
alterations,  many  of  which  were  very  material  and  valuable : 
and  the  defendants  are  answerable  at  least  for  copying  those 

parts  in  their  book The  courts  of  justice  have  been 

long  labouring  under  an  error,  if  an  author  have  no  copy- 
right in  any  part  of  a  work  imless  he  have  an  exclusive 
right  to  the  whole  work."  (6) 

According  to  Lord  Eldon,(c)  if  a  person  collects  an 
account  of  natural  curiosities  and  such  articles,  and  employs 
the  labour  of  his  mind  by  giving  a  description  of  them,  that 
is  as  much  a  literary  work  as  many  others  that  are  protected 
by  injunction  and  by  action.  It  is  equally  competent  to  any 
other  person  perceiving  the  success  of  such  a  work  to  set 
about  a  similar  work,  bond  fide  his  own;  but  it  must  be  in 
substance  a  new  and  original  work,  and  must  be  handed  out 
to  the  world  as  such. 

The  fact  that  the  subject  of  the  work  is  common  does  not  wken  ■abjeetb 
deprive  an  author  of  copyright  in  the  product  of  the  labour  ®**'*°'°^ 
which  he  has  bond  fide  spent  on  it,  or  render  it  less  neces- 

(a)  Cary  v.  Faden  (6  Ves.  28).  (6)  1  East.  368. 

(c)  See  judgment  in  Hogg  v.  Kirby  (8  Ves.  221). 

O 
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pa»t  l  sary  for  any  subsequent  author  to  have  recourse  to  the 
OHArm  viL  original  sources ;  as  we  learn  from  the  case  of  Patterson^ s 
—  Road  Book,  already  referred  to.  (a)  So  in  Longman  y.  Win- 
chester {h)  the  plaintiffs  were  held  entitled  to  copyright  in 
the  "Court  Calendar,"  a  work  consisting  of  lists  of  members 
of  the  Houses  of  Peers  and  Commons,  &c.,  and  an  injunction 
was  granted  restraining  the  defendants  from  copying  and 
pubUshing  the  plaintiffs'  work,  "  The  question  before  me/' 
said  Lord  Eldon,  "  is  whether  it  is  not  perfectly  clear  that  in 
a  vast  proportion  of  the  work  of  these  defendants  no  other 
labour  has  been  applied  than  copying  the  plaintiffs'  work. 
Prom  the  identity  of  the  inaccuracies  it  is  impossible-  to 
deny  that  the  one  was  copied  from  the  other  verba4,im  et 
literatim.  To  the  extent,  therefore,  in  which  the  defendant's 
publication  has  been  supplied  from  the  other  work  the 
injunction  must  go;  but  I  have  said  nothing  that  has  a 
tendency  to  prevent  any  person  from  giving  to  the  public  a 
work  of  this  kind  if  it  is  the  fair  fruit  of  original  labour ;  the 
subject  being  open  to  all  the  world ;  but  if  it  is  a  mere  copy 
of  an  original  work  this  Court  will  interpose  against  that 
invasion  of  copyright.''  (c) 

A  work  entitled  "  The  Guide  to  Science,"  which  laid  no 
claim  to  any  originality  with  reference  to  the  scientific 
doctrines  treated  in  it,  but  contained  in  the  form  of  questions 
and  answers  a  scientific  exposition  of  some  of  the  ordinaiy 
phenomena  of  human  life,  in  parts  digested  from  different 
works,  was  held  to  constitute  an  original  work  in  which  the 
author  was  entitled  to  copyright,  (a)  Wood,  V.C.,  said, 
"  That  an  author  has  a  copyright  in  a  work  of  this  descrip- 
tion is  beyond  all  doubt.  If  anyone  by  pains  and  labour 
collects  and  reduces  into  the  form  of  a  systematic  course  of 
instruction  those  questions  which  he  may  find  ordinary 
persons  asking  in  reference  to  the  common  phenomena  of 
life,  with  answers  to  those  questions  and  explanations  of 
those  phenomena,  whether  such  explanations  and  answers 
are  furnished  by  his  own  recollection  of  his  former  general 
reading,  or  out  of  works  consulted  by  him  for  the  express 

(a)  **  Take  the  instance  of  a  map  describing  a  particular  county ;  and 
a  map  of  the  same  county  afterwards  publi^ed  by  another  person ;  if 
the  description  is  accurate  in  both,  they  must  be  pretty  much  the  same ; 
but  it  is  clear  the  latter  publisher  cannot  on  that  account  be  justified  in 
sparing  himself  the  labour  and  expense  of  actual  surrey,  and  copying 
the  map  previously  published  by  another :"  (Per  Lord  Eldon  in  Longman 
V.  Winchester,  16  Ves.  269.)  (6)  16  Ves.  269. 

(c)  And  see  the  remarks  of  Wood,  V.C,  in  Kelly  v.  Af orris  (L.  Rep. 
1  Eq,  702 ;  U  L.  T.  N.  S.  222 ;  35  L.  J.  423,  Ch. ;  14  W.  R.  496). 

(</)  Jarrold  v.  Houlston  (3  K.  &  J.  708). 
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purpose^  the  redaction  of  qnestions  ao  collected^  with  such  pabt  i. 
answers  under  certain  heads  and  in  a  scientific  form,  is  amply  CHAraoT  vii. 
sufficient  to  constitute  an  original  work  of  which  the  copy- 
right  will  be  protected.  Therefore,  I  can  have  no  hesitation 
in  coming  to  the  conclusion  that  the  book  now  in  question 
is  in  that  sense  an  original  work,  and  entitled  to  protection/' 
"  This  I  hold  to  be  clearly  settled/'  said  Lord  JeflBrey,  in 
Alexander  v.  Mtickemie,  (a)  "  that  even  though  the  materials 
from  which  a  work  is  taken  be  m  medioy  as  it  is  called,  yet  if 
Ihose  materials  be  arranged  in  a  new  form,  the  effect  of  that 
will  be  to  afford  the  author  the  piroteotion  of  copyright  in  that 
form.  In  all  cases,  in  short,  although  the  materials  are 
expressly  in  medio,  and  open  to  everybody,  when  a  particular 
degree  of  judgment  in  the  selection  of  those  materials  has  been 
used,  and  when  the  subject  in  medio,  so  open  to  the  world  at 
large,  has  been  to  a  certain  extent  snatched  at  and  appro- 
priated, such  selection  is  in  itself  recognised  as  a  certain 
degree  of  mental  effort,  which  is  entitled  to  the  benefit  of 
copyright/'  In  that  case  the  Court  of  Session  held  the 
pursuer  entitled  to  copyright  in  certain  practical  forms  or 
styles  of  the  writs  and  instruments  introduced  by  the 
Heritable  Securities  and  Infeflment  Acts,  those  Acts  giving 
only  general  descriptions  of  the  forms  to  be  used.  ^^  It  is 
said,"  observed  Lord  Fullerton  in  his  judgment,  (6)  "  that 
owing  to  the  particular  nature  of  the  styles  they  cannot  be 
the  subject  of  copyright,  because  they  are  drawn  up  pre- 
cisely after  the  form  prescribed  in  the  statute,  and  because 
any  styles  relating  to  the  same  subjects  as  those  given  by  the 
complainer  must,  if  the  directions  of  the  statutes  and  phraseo- 
logy of  conveyancers  were  used,  be  expressed  in  the  same 
manner  exactly  as  those  proposed  by  the  complainer.  Now, 
it  may  be  quite  true  that  if  the  statute  had  supplied  certain 
forms  by  which  the  operations  intended  to  be  thereby  regu- 
lated were  to  be  done,  if  the  statute  had  contained,  as  such 
statutes  sometimes  do,  an  appendix  exhibiting  certain 
schedules  of  forms  which  it  was  only  necessary  for  anyone 
to  copy  in  order  to  avail  himself  of  the  provisions  of  the  Act, 
then  1  hold  that  the  reprinting  of  such  forms  in  a  separate 
pubUcation  would  not  give  him  a  copyright  in  those  forms. 
But  the  case  here  is  different,  for  the  statute  only  gives  very 
general  directions  and  descriptions  of  the  styles  that  are  to 
be  used.  The  schedules  are  very  general  in  their  terms,  and 
it  is  no  doubt  of  great  practical  importance  to  suit  these 
general  directions  to  each  case  falling  under  the  statute  as 

(a)  9  Scotch  Seas.  Cas.  2nd  Ser.  758,  27  Feb.  1847. 

(b)  Id.y  pp.  754,  756. 

Q  2 
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Paot  I.       it  may  arise.     The  preparing  and  adjusting  of  such  writings 

ohator  VII.  require  much  care  and  exertion  of  mind.     As  to  invention, 

—         that  is  a  different  thing ;  it  does  not  require  the  exercise  of 

original  or  creative  genius,  but  it  requires  industry  and 

knowledge.'' 

The  same  principle  was  applied  to  a  book  of  chronology ;  (a) 
to  the  case  of  maps;  (&)  to  the  case  of  an  annotated  catalogne 
of  books  published  by  a  bookseller;  (c)  and,  in  America,  to  the 
case  of  an  elementary  book  of  arithmetic  containing  an  original 
arrangement  and  combination  of  materials,  (cQ  and  a  new 
edition  of  a  Latin  grammar  containing  alterations,  additions, 
and  notes. (d) 

The  subject  of  a  work  may  not  in  general  be  a  subject  of 
copyright,  but  still,  if  a  man  expends  time  and  labour  in 
producing  a  work  on  that  subject,  he  has  a  copyright  in  the 
individual  work.     Thus,  though  an  "  East  India  Calendar  " 
is  not  a  subject  of  copyright,  still  if  a  man  from  his  situation 
having  access  to  the  repositories  in  the  India  House,  has  by 
considerable  expense  and  labour  procured  with  correctness 
all  the  names  and  appointments  on  the  Indian  Establishment, 
he  has  a  copyright  in  that  individual  work.(/) 
Dame  of  origi-      Whether  a  greater  degree  of  originality  is  necessary  to 
ofoop^S|hn«id  sustain  a  claim  to  copyright  than  that  which  would  be  suffi- 
patent  cicnt  to  support  a  title  to  a  patent  does  not  distinctly  appear. 

In  the  case  of  patent  inventions,  suggestions  of  servants 
employed  in  perfecting  a  discovery,  tending  to  facilitate  its 
practical  application,  may  be  adopted  by  the  employer  and 
incorporated  into  his  design  without  detracting  from  his 
claim  to  originality.  In  Barfisld  v.  Nichohon,(g)  Sir  John 
Leach  suggested  the  application  of  a  similar  principle  to 
copyright.  Chief  Justice  Jervis,  however,  leaned  to  a 
different  opinion  in  the  case  of  She])1ierd  v.  Oonque8t,{h) 
remarking  that  the  enactments  upon  which  literary  property 
and  patents  for  inventions  are  respectively  founded,  differ 
widely  in  their  origin  and  details;  and  that  in  order  to  show 
that  the  position  and  rights  of  an  author  within  the  Copyright 
Acts  are  not  to  be  measured  by  those  of  an  inventor  within 
the  patent  laws,  it  is  only  necessary  to  bear  in  mind  that, 
whilst  on  the  one  hand  a  person  who  imports  from  abroad 
the  invention  of  another  previously  unknown  here,  without 

(fl)  Truster  v.  Murray  (cited  in  note  to  Cary  v.  Longtnan,  1  East,  363). 
h)  See  17  Ves.  426.  (c)  Hotten  v.  Arthur  (11  W.  R.  934). 

(d)  Emerson  v.  Davies  (3  St.  768).     See  Baily  v.  Taylor  (1  Tamlyn, 
305),  and  Lennie  v.  Pillans  (6  Scotch  Seas.  Cas.  2nd  Ser.  416). 

(e)  Gray  v.  Russell  (1  Story,  17). 

(/)  Matthewson  v.  Stockdale  (12  Ves.  276). 

(^)  2  Sim.  &  St.  1 ;  2  L.  J.  90,  102,  Ch.  (A)  17  C.  B.  444. 
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any  farther  originality  or  merit  in  himself,  is  an  inventor       part  l 

entitled  to  a  patent,  on  the  other  hand  a  person  who  merely  ohaptm  vn. 

reprints  for  the  first  time  in  this  country  a  valuable  foreign         — 

work,  without  bestowing  upon  it  any  intellectual  labour  of 

his  own,  as    by  translation,  which   to   some   extent  must 

impress  a  new  character,  cannot  thereby  acquire  the  title  of 

an  author   within  the  statutes  relating  to  copyright.     The 

Chief  Justice  proceeded  :  "We  do  not  think  it  necessary  in 

the  present  case  to  express  any  opinion  whether,  under  any 

circumstances,  the  copyright  in  a  Uterary  work,  or  the  right 

of  representation  can  become  vested  ab  initio  in  an  employer 

other  than  the  person  who  has  actually  composed  or  adapted 

a  literary  work.     It  is  enough  to  say  in  the  present  case, 

that  no  snch  effect  can  be  produced  where  the  employer 

merely  suggests  the  subject,  and  has  no  share  in  the  design 

or  execution  of  the  work,  the  whole  of  which,  so  far  as  any 

character  of  originality  belongs  to  it,  flowed  from  the  mind 

of  the  person  employed.    It  appears  to  us  an  abuse  of  terms 

to  say  that  in  such  a  case,  the  employer  is  the  author  of  a 

work  to  which  his  mind  has  not  contributed  an  idea ;  and 

it  is  upon  the  author  in  the  first  instance  that  the  right  is 

conferred  by  the  statute  which  creates  it.'' 

The  addition  of  words,  prelude,  and  accompaniment  to  an  Moaicai  oompo- 
old  air  was  held  to  give  the  adapter  a  copyright  in  the  ■**'°™' 
whole  composition ;  (a)  and  where  a  person  adapted  words 
to  an  old  air  and  procured  a  friend  to  compose  an  accom- 
paniment, his  assignee  was  held  entitled  to  describe  himself 
in  an  action  for  piracy,  as  proprietor  of  the  copyright  in  the 
entire  composition,  (fe) 

As  to  how  far  an  arrangement  for  the  pianoforte  of  the 
score  of  an  opera  is  an  original  work,  see  Wood  v.  Boo8ey.{c) 

Engravings  and  prints  were  deliberately  excluded  from  EninuTiDgs  in  a 
the  operation  of  5  &  6  Vict.  c.  45.  But  in  Bogue  Y.Hoiilston{d)  *^^ 
Sir  James  Parker,  V.C.,  was  of  opinion  that  where  there 
are  designs  forming  portion  of  a  book  in  which  a  person 
has  copyright  under  that  act,  such  copyright  extends  to  the 
illustrations  and  designs  of  the  book  as  well  as  to  the  letter- 
press.   The  plaintiff  had  published  a  book  containing  letter- 
press illustrated  by  wood-engravings,  the  engravings  being 
printed  on  the  same  paper  as  the  letter-press  itself.     The 
defendants   pubUshed   a  work   with   a   Afferent  title  and 
different  letter-press,  but  containing  pirated  copies  of  the 
(a)  Lover  v.  Davidson  (1  C.  B.  N.  S.  182). 
(6)  Leader  v.  Purday  (7  C.  B.  4). 

(c)  7  B.  &  S.  869;  9  B.  &  S.  175:  L.  Rep.  2  Q.  B.  340}  L.  Rep. 
3  <i.  B.  225;  18  L.  T.  N.  S.  105. 

(d)  5  De  G.  &  Sm.  275. 
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pabtT.  wood-engravings.  The  plaintiff  had  complied  with  the 
CHAraTviL  requisitions  of  5  &  6  Vict.  c.  45,  but  not  with  those  of  the 
act  for  the  protection  of  engravings  by  printing  the  date  of 
publication  and  the  name  of  the  proprietor  on  each  copy- 
The  Vice-Chanoellor  granted  an  injunction,  the  plaintiff 
undertaking  to  bring  an  action  to  try  the  right  at  law.  "  It 
appears  to  me/'  said  Sir  James  Parker,  ^'  that  a  book  must 
include  every  part  of  the  book,  it  must  include  every  print, 
design,  or  engraving  which  forms  part  of  the  book,  as  well 
as  the  letter-press  therein,  which  is  another  part  of  it. 
Prints  published  separately  do  not  appear  to  have  been 
within  that  act  by  that  express  definition,  (a)  But  the  case 
now  before  the  Court  is  not  the  case  of  separately  published 
prints,  but  the  case  of  designs  forming  part  of  a  book. 
There  is  no  decision  of  any  court  of  law,  or  of  this  court 
either  way  upon  this  point.^' 
Abridgments  How  far  abridgments  and  translations  may  be  new  and 

andtranBUtioDs.  Q^jgi^gj  works,  and  the  authors  entitled  to  copyright  in 
them,  will  be  more  conveniently  treated  of  when  we  come 
to  deal  with  the  subject  of  piracy.  (&) 
Copyright  may  In  Low  V.  Ward{c)  it  was  urged  in  argument  that  there 
work.'**'^^'  *  could  not  be  copyright  as  to  a  part  of  a  work  only,  but  the 
Court  overruled  the  argument.  "  There  are  numerous  cases,'' 
said  Giffard,  V.C.,  "  showing  that  where  the  parts  of  a  work 
can  be  separated,  there  may  be  a  copyright  in  any  distinct 
part  of  it.  I  may  instance  the  cases  of  the  last  canto  of  Lord 
Byron's  '  Childe  Harold,'  Croker's  Notes  to  '  Boswell's  Life 
of  Johnson,'  and  of  particular  articles  in  cyclopsodias.  There 
is  no  analogy  in  this  respect  between  a  patent  and  the  case 
of  copyright,  as  it  matters  not  whether  the  copyright  is  for 
the  entire  work  or  for  a  part  only." 

Statutojby  Requisites  to  be  Observed. 
The  statutory  requirements  to  be  observed  by  the  pro- 
prietors of  copyright  are  the  registration  of  the  work  at 
Stationers'  Hall,  and  the  deposit  and  delivery  of  a  certain 
number  of  copies  of  it. 

1.  Regisiratwn. 

BookofBegiBtry      Scct.  11  of  5  &  6  Vict.  c.  45,  providcs  as  follows,  with 

StiS?onX"Haii.  respect  to  keeping  a  Book  of  Registry  at  Stationers'  Hall : 

"  that  a  book  of  registry,  wherein  may  be  registered,  as 

hereinafter  enacted,  the  proprietorship  in  the  copyright  of 

books,    and    assignments    thereof,    and    in    dramatic    and 

(a)  Sect.  2  of  5  &  6  Vict.  c.  45. 

(6)  See  the  chapter  on  "  Piracy,"  posL        (c)  L.  Rep.  6  Eq.  418. 
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musical   pieces^  whether  in  manuscript  or  otherwise,  and       pa«tL 
licences   affecting  such    copyright,   shall  be   kept   at   the  cha™  vil 
haU  of  the   Stationers^  Company,  by  the  officer  appointed         — 
by  the  said  company  for  the  purposes  of  this  Act,   and 
shall  at  all  convenient  times  be  open  to  the  inspection  of 
any  person,  on  payment  of  one    shilling  for  every  entry 
which  shall  be  searched  for  or  inspected  in  the  said  book ; 
and  that  sach  officer  shall,  whenever  thereunto  reasonably 
required,  give  a  copy  of  any  entry  in  such  book,  certified 
under  his  hand,  and   impressed   with    the    stamp    of  the 
said    company,  to  be  provided  by  them  for   that  purpose, 
and  which  they  are  hereby  required   to   provide,  to   any 
person    requiring  the   same,  on   payment   to   him   of   the 
sum  of   five  shillings;  and   such   copies   so   certified   and 
impressed    shall    be   received    in    evidence  in  all   Courts,  certifled  copies 
and    in    all    sumimary    proceedings,    and    shall    be   prima  f^^^^^^ 
facie  proof  of  the  proprietorship   or  assignment  of  copy- 
right or  Ucence  as  therein  expressed,  but  subject   to   be 
rebutted  by  other  evidence,  and  in  the  case  of  dramatic 
or  musical  pieces  shall  be  prima  facie  proof  of  the  right  of 
representation  or  performance,  subject  to  be  rebutted  as 
aforesaid/' 

Sect.  12  enacts,  "thskt  if  any  person  shall  wilfully  make  MaUngateiBe 
or  cause  to  be  made  any  false  entry  in  the  registry  book  of  JJ^'JJ^r^Jitry. 
the  Stationers'  Company,  or  shall  wilfully  produce  or  cause  *"»'«'«°^et nor.* 
to  be  tendered  in  evidence  any  paper  falsely  purporting  to 
be  a  copy  of  any  entry  in  the  said  book,  he  shall  be  guilty 
of    an    indictable    misdemeanor,   and    shall    be    punished 
accordingly/' 

And  sect.  13  provides,  "  that  after  the  passing  of  this  Entries  of  oopy- 
Act  it  shall  be  lawful  for  the  proprietor  of  copyright  in  any  ^^^ 
book  heretofore  published,  or  in  any  book  hereafter  to  be 
published,  to  make  entry  in  the  registry  book  of  the  Sta- 
tioners' Company  of  the  title  of  such  book,  the  time  of  the 
first  pubUcation  thereof,  the  name  and  place  of  abode  of 
the  publisher  thereof,  and  the  name  and  place  of  abode  of 
the  proprietor  of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in  that  behalf  given 
in  the  schedule  to  this  Act  annexed,  upon  payment  of  the 
sum  of  five  shillings  to  the  officer  of  the  said  Company/* 

The  statute  authorises  any  person  to  make  an  entry  as 
proprietor.  It  does  not  say  what  such  person  may  require 
to  ao  in  order  to  satisfy  the  keeper  of  the  register,  before 
the  keeper  wiU  make  such  registration,  (a) 

No  copyright  is  acquired  by  the  registration  of  a  book 
(a)  18  Scotch  Sefls.  Gas.  915. 
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PabtL 
CKxrna,  VII. 


Porm  of  peqnir 
ing  entry  of 
proprietonhipi 


before  its  actual  publication ;  the  protection  afforded  by  the 
Act  not  being  prospective,  but  dating  only  from  the  time 
of  the  first  publication  of  the  work. (a) 

The  following  is  the  form  requiring  entry  of  proprietor- 
ship given  in  the  schedule  to  5  &  6  Vict.  c.  45. 

lA.B.oi  do  hereby  certify,  that  I  am  the  proprietor 

of  the  copyright  of  a  book,  intituled  Y.  Z.,  and  I  hereby  require  you 
to  make  entry  in  the  register  book  of  the  Stationers^  Company  of  my 
proprietorship  of  such  copyright,  acc6rding  to  the  particulars  under- 
written. 


Title  of  Book. 


Y,Z. 


Name  of  Publisher 
and  Place  of 
Publication 


Name  and  Place 

of  Abode  of  the 

Proprietor  of  the 

Copyright 


A.B, 


Date  of  First 
Pablioatlon. 


Dated  this 


Witness,  CD. 


day  of 


18 
(Signed) 


A.B. 


Form  of  entry.       j^^  ^j^g  fQj,jjj  ^f  anginal  entry  of  proprietorship  of  copy- 
right of  a  book  (6)  given  in  the  same  schedule  is  as  follows : — 


Time  of 

making 

the  Entry. 


Titie  of 
Book. 


F.Z. 


Name  of  the 

Pnhlisher,  and 

PlaoeofPahlication. 


Name  and 

Placeof 

Abode  of  the 

Proprietor  of 

the  Copyright. 


A.B. 


CD, 


Date  of 

First 

Poblioation. 


An    author    may    associate    with    himself    by   registry 

(a)  The  Correspondent  Newspaper  Company  (Limited)  v.  Saunders  (13 
W.  R.  804 ;  12  L.  T.  N.  S.  540 ;  11  Jur.  N.  S.  640).  In  Piatt  v.  Walter 
(17  L.  T.  N.  S.  169)  Lord  Chelmsford  says,  "  That  protection  given  by 
common  and  statute  law,  which  is  called  copyright,  is  only  in  respect,  of 
some  published  or  unpublished  literary  production,  and,  therefore,  there 
can  be  no  copyright  in  the  prospective  series  of  newspapers.  The  copy- 
right may  attach  upon  each  successive  publication,  but  tliat  which  has 
no  present  existence  cannot  be  the  subject  of  this  species  of  property." 

(b)  As  to  the  mode  of  registering  in  the  case  of  a  periodical  publica- 
tion, seeyx/^f,  p.  99. 
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under  the  Act^  any  person  or  persons  he  pleases,  and  such       Pakt  i. 
persons   have   a   right  to   sue  jointly   with    him  for   any  ohap^Hvil 
infringement  of  copyright  in  the  work  so  registered,  (a)  — 

The  "  directors  of,  and  subscribers  to,  the  Customs 
Annuity  and  Benevolent  Fund"  having  published  the 
"  Clyde  Bill  of  Entry  and  Shipping  List,"  registered  their 
individual  names  as  proprietors.  Although  they  did  not 
state  on  the  register  who  was  the  author  of  the  work,  nor 
whether  they  had  acquired  the  right  to  it  by  purchase  or 
assignment^  it  was  held  by  the  Scotch  Court  of  Session  that 
they  had  snfBciently  complied  with  the  provisions  of  the 
Act,  and  had  set  forth  a  sufficiently  pri^nd  fade  title  to 
try  the  question  of  copyright  on  an  appUcation  for  an 
mterdict.(6) 

The  day  of  the  month,  as  well  as  the  month  and  the  year  Time  of  flret 
must  be  stated  in  the  entry ;  it  is  not  enough  to  give  the  p'*^"*'***®*^ 
month  and  year  only,(c) 

The  consequence  of  non-registration  is  stated  in  sect,  conseqaenoeof^ 
24,  which  enacts,  "  that  no  proprietor  of  copyright  in  any  °<>°-"«^*^**®°» 
book  which  shall  be  first  published  after  the  passing  of  this 
Act  shall  maintain  any  action  or  suit  at  law  or  in  equity,  or 
any  summary  proceeding,  in  respect  of  any  infringement  of 
such  copyright,  unless  he  shall,  before  commencing  such 
action,  suit,  or  proceeding,  have  caused  an  entry  to  be  made, 
in  the  book  of  registry  of  the  Stationers^  Company,  of  such 
book,  pursuant  to  this  Act :  Provided  always,  that  the  omis- 
sion to  make  such  entry  shall  not  afiect  the  copyright  in  any 
book,  but  only  the  right  to  sue  or  proceed  in  respect  of 
the  infiringement  thereof  as  aforesaid :  Provided  also,  that 
nothing  herein  contained  shall  prejudice  the  remedies 
which  the  proprietor  of  the  sole  liberty  of  representing  any 
dramatic  piece  shall  have  by  virtue  of  the  Act  passed  in 
the  third  year  of  the  reign  of  His  late  Majesty  King  William 
the  Fourtn,  to  amend  the  laws  relating  to  dramatic  literary 
property,  or  of  this  Act,  although  no  entry  shall  be  made 
m  the  book  of  registry  aforesaid.'' 

A  separate  article  for  a  periodical  publication  is  not  a 
book  within  the  meaning  of  the  Act,  so  as  to  require  regis- 
tration under  this  section;  and,  therefore,  non-registration 

{a)  Stevens  v.  Wildy  (19  L.  J.  190,  Ch^ 

(ft)  Maclean  v.  Moody  (Scotch  Seas.  Cas.  2nd  Ser.,  vol.  20,  1154, 
June  23,  1858). 

(c)  MathieMon  v.  Harrofl  (L.  Rep.  7  Eq.  272 ;  38  L.  J.  129,  Ch. ; 
19  L.  T-  N.  S.  629) ;  and  see  Loir  v.  RoiUledf/e  (L.  Rep.  1  Eq.  42 ;  3  H. 
L  Caa.  100  ;  83  L.  J.  717,  Ch.);  and  »cr  Blackburn  J.,  in  Wood  v.  Boosey 
(L.  Rep.  2  Q.  B.  340),  a  case  decided  under  sect.  6  of  the  International 
topynght  Act  (7  Vict.  c.  12). 
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—         Act  iv'''^*  by  force  of  sect.  24  disentitle  the  author  to  proceed 
HArna  VI .   ^^    _^^  infringement  of  his  right  with  respect  to  it.  (a) 
J,        ^  pi^ccording  to  Malins,  Y.G.,{h)  a  newspaper  proprietor  may 

ing  entry  of      y<ie  for  a  piracy  of  its  contents,  without  registering  it.(c) 
proprietorehipi^y'    The  enactment  contained  in  sect.  24  has  made  an  impor- 
tant change  in  the  law  as  to  the  bringing  of  actions  in  cases 
y  where  a  book  has  not  been  registered.     Previously  to  this 

/ '  enactment  it  was  not  necessary  in  order  to  entitle  a  plaintiff 

y  claiming  as  owner  of  copyright  to  sue,  that  his  work  should 

be  registered  at  Stationers'  Hall.  Although  he  was  bound 
to  register  for  certain  purposes,  (d)  it  was  decided  that  where 
there  was  no  registration,  the  person  entitled  to  copyright 
might  protect  his  right  by  action  or  suit,  (e)  But  now,  as 
to  books  first  published  after  the  Act,  although  the  author 
has  copyright  in  them,  he  cannot  sue,  either  at  law  or  in 
equity,  to  protect  himself  against  infringement  of  his  copy- 
right, unless  he  has  registered  his  book  at  Stationers'  Hall 
pursuant  to  the  statute.  (/)  This,  however,  applies  only  to 
books  first  pubUshed  after  thB  Act ;  it  does  not  affect  any 
book  published  before. 
Inaccuracy  in  The  registration*  of  a  book,  according  to  sect.  13,  must 
«i^.tr*Hnn  ^^  strictly  accurato  in  all  the  particulars  mentioned  in  that 
section,  viz. :  "  the  title  of  such  book,  the  time  of  the  first 
publication  thereof,  the  name  and  place  of  abode  of  the 
publisher  thereof,  and  the  name  and  place  of  abode  of  the 
proprietor  of  the  copyright."  Errors  as  to  these  will,  by 
force  of  sect.  24,  prevent  the  author  or  proprietor  from 
proceeding  by  action,  suit,  or  otherwise,  until  such  errors 
have  been  amended.  They  will  also  invalidate  a  subsequent 
assignment  under  the  Act.(gr)  Thus,  where  "  the  time  of  the 
first  publication  "  of  a  book  was  entered  on  the  registry  as 
the  25th  May,  18G4,  when,  in  fact,  it  was  first  published  on 
the  23rd  May  in  that  year,  this  was  of  itself  held  fatal  to 
the  fact  of  the  registry  of  proprietorship  operating  by  way 
of  assignment,  (ft-)  And  where  the  entry  on  the  registry  of 
the  name  of  the  publisher  was  "  Sampson  Low,  Son,  and 
Marston,'*  whereas  the  name  of  the  firm  was  ''Sampson 

(a)  Murray  v.  Maxwell  (3  L.  T.  N.  S.  466) ;  Mayhew  v.  Maxu^ell 
(1  John.  &  H.  812). 

(6)  Cox  V.  Land  and  Water  Journal  Co,  (L.  Rep.  9  Eq.  824 ;  21 
L.T.N.  S.  548). 

(c)  See  the  remarks  on  this  case  in  the  chapter  on  "Newspapers,"  post 

(d)  Registration  was  necessary  to  entitle  the  proprietor  to  recover  the 
penalty  imposed  by  statute  for  the  violation  of  his  copyright. 

(e)  See  Beckford  v.  Hood  (7  T.  R.  620).       (/)  1  Drew.  853 ;  see  p.  364. 
'    I  Low  V.  RoiUledge  (33  L.  J.  717,  Ch. ;  10  L.  T.  N.  S.  838 ;  10  Jur. 

922 ;  12  W.  R.  1069).  (A)  Ih. 
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Low,  Son,  and  Co./^  this  also  was  held  of  itself  fatal  d  such       Pabt  i. 

right  of  the  firm  to  sue. (a)     "One  almost  regrets,^'  ,  any  ciiap«I[^vil 

Endersley,  V.C.,  in  the  case  in  which  these  points  wt. 

decided,  *'to  be  obliged  to  come  to  the  consideration  ois 

points  which  are  so  very  technical  as  these  which  I  am 

obliged  to  consider ;  but,  at  the  same  time,  they  are  points 

not  only  which  a  defendant  or  plaintiff  has  a  right  to  take, 

but  which  are  of  importance  with  reference  to  the  carrying 

out  of  the   clearly  expressed  intention  of  the  Legislature, 

which  has  thought  fit  to  require,  in  order  to  produce  certain 

effects,  that  certain  strict  particulars  shall  be  complied  with. 

It  is,  in  point  of  fact,  a  concession  of  a  certain  means  of 

assignment   upon  condition;  and,  in  order  to  acquire  the 

right  to  that  mode  of  assignment,  you  must  perform  the 

condition  which  the  Legislature  has  required."   With  respect 

to  the  mistake  in  the  entry  of  the  name  of  the  firm,  the 

Vice-Chanoellor    said :    "  Though   it   is  probably  optional 

either  to  enter  the  name  of  the  firm  of  publishers,  or  the 

names  of  the  individuals  composing  that  firm,  if  you  profess 

to  enter  the  real  name  of  the  firm  you  must  do  so I 

am  almost  ashamed  to  descend  to  these  minute  particulars, 
bat  it  must  be  done ;  and  it  is  sufficient  for  me  to  say  that 
in  my  opinion,  either  of  these  inaccuracies  is  quite  sufficient 
to  lead  me  to  hold  that  the  entry  of  the  proprietorship  is 
insufficient,  and,  upon  that  ground,  that  there  is  no  vahd 
assignment  effected  by  the  subsequent  entry  which  imme- 
^ately  follows  that  of  the  assignment.'^  The  errors  in  the 
entries  at  Stationers'  Hall  were  corrected  after  this  decision, 
and  a  second  Bill  was  filed  by  the  plaintiffs,  praying  for  an 
injunction  to  restrain  the  defendants  from  printing,  pub- 
lishing, &c.,  the  book  in  question ;  and  the  injunction  was 
granted,  (fe) 

Where,  however,  the  place  of  abode  of  the  proprietor  of 
copyright  in  a  song  was  described  in  the  entry  at  Stationers' 
flttU  as  "  65,  Oxford-street,"  whereas  he  was  in  America  at 
the  time  of  pubUcation,  and  had  no  place  of  abode  in 
England,  "  65,  Oxford-street "  being  the  address  of  his 
publishers,  the  Court  of  Common  Pleas  held  that  this  was 
sufficient  to  satisfy  the  requisites  of  the  Act.(c) 

It  seems  that  non-registration,  when  intended  to  be  set 
up  as  a  defence  to  an  action  for  piracy,  should  be  distinctly 
pleaded,  (d) 

If  the  first  edition  of  a  book  has  been  pubUshed  before  subseqnent 
5  &   6  Vict.   c.   45,   although   other   editions   have   been  ^^^^'^ 

(a)  Low  V.  RaiUledgej  ubi  supra^y,  90.  (h)  lb. 

(c)  Lover  v.  Davidson  (I  C.  B.  N.  S.  182). 
{d)  ChapmU  ▼.  Duvidson  (18  C.  B.  194). 
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Paktl       published  since  that  Act,  and  have  not  been   registered 
OHAmRViL   pursuant   to  its  provisions,   the   proprietor  is   entitled    to 
—         protect  by  action  or  suit  his  copyright  in  so  much  of  the 
work  as  appeared  in  the  first  edition,  (a) 

But  where  a  second  edition  of  a  book  printed  after  July  1 , 
1842,   is   not  a  mere   reprint  of  a  first  edition  published 
before  that   date,  but   contains  considerable  and  material 
'  alteratious  and  additions,  as  to  those  it  is  a  new  work ;  and 
in  order  to  enable  the  proprietor  to  sue  in  respect  of  any 
infringement  of  his  rights  in  those  portions  of  the  second 
edition  which  are  new,  if  those  only  are  infringed,  he  must 
register  the  book  in  which  they  are  contained.  (6)      And 
the    extent   of    the   alterations    contained   in   the   second 
edition  is  immaterial ;  to  whatever  extent  a  new  edition  is 
made  a  new  work,  the  new  part  cannot  be  protected  by  suit 
until  registration.     But  that  effect  of  the  Act  of  Victoria 
has  no  operation  as  to  the  old  parts  :  as  to  them  the  copy- 
right is  left  where  it  was.(c) 
Effect  of  neglect      The  object  of  registration  being  to  give  notice  to  all  other 
Hall.   °°*"      publishers  that  the  publication  is  protected  by  the  statute,  if 
there  be  any  neglect  on  the  part  of  the  officials  at  Stationers' 
Hall  as  to  the  registration,. the  public  is  not  bound,  and  the 
remedy  of  the  publisher  must  be  against  the  party  causing 
such  neglect.     It  cannot  afiect  those  who  are  thereby  kept 
in  ignorance  of  the  existence  of  the  copyright,  {d) 
Bemedy  to  per-       Sect.  14  of  4  &  5  Vict.  c.  45,  enacts,  "that  if  any  person 
SJ'^n'trie^ln*^    shall   deem  himself  aggrieved  by  any  entry  made  under 
'•**^''"  colour  of  this  Act  in  the  said  book  of  registry,  it  shall  be 

lawful  for  such  person  to  apply  by  motion  to  the  Court  of 
Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of 
Exchequer,  in  term  time,  or  to  apply  by  summons  to  any 
judge  of  either  of  such  courts  in  vacation,  for  an  order  that 
such  entry  may  be  expunged  or  varied  ;  and  that  upon  any 
such  application  by  motion  or  summons  to  either  of  the  said 
courts,  or  to  a  judge  as  aforesaid,  such  court  or  judge  shall 
make  such  order  for  expunging,  varying,  or  confirming 
such  entry,  either  with  or  without  costs,  as  to  such  court  or 
judge  shall  seem  just ;  and  the  officer  appointed  by  the 
Stationers'  Company  for  the  purposes  of  this  Act  shall,  on 
the  production  to  him  of  any  such  order  for  expunging  or 
varying  any  such  entry,  expunge  or  vary  the  same  according 
to  the  requisitions  of  such  order.'' 

(a)  Mtirrwi  v.  Bogiw  (1  Drew.  305,  366).  {h)  Ih.  366. 

(f)  lb.  366.  The  case  of  Norello  v.  SwiUnr  (16  Jur.  t>89)  is  in  no  way 
oppo8e<i  to  the  doctrine  above  laid  down,  as  in  that  case  the  work  had 
been  duly  registered,  and  the  whole  argument  turned  on  the  construction 
of  sect.  15  of  5  &  6  Vict.  c.  45. 

(c/)  Per  Wood,  V.C,  in  Cassell  v.  Stiff  (2  K.  &  J.  287). 
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There  are  not  many  reported  cases  of  application  for  relief      pa»t  l 
under  this  section  of  the  Act.     A  rule  absolute  to  "  vary  or   chatoTvil 
expunge^'  at  the  option  of  the  applicant^  an  unauthorised         — 
entry  in  the  register  at  Stationers'  Hall^  was  granted  by  the 
Goart  of  Common  Pleas  in  ex  parte  Bastow.  (a) 

A  rather  wide  discretion  was  exercised  by  the  Court  of 
Queen's  Bench  in  ex  parte  David s(m,{b).  Robert  Cocks 
brought  an  action  against  Davidson  for  pubUshing  three 
pieces  of  music,  in  which  Cocks  claimed  the  copypght. 
Two  of  the  pieces  were  registered  in  the  name  of  Cocks,  and 
the  third  in  the  name  of  a  person  who  had  assigned  the 
copyright  to  him.  A  rule  nisi  to  expunge  or  vary  the 
entries  was  obtained  upon  an  affidavit  of  Davidson,  not 
asserting  a  copyright  in  the  airs  in  himself,  but  deposing  to 
his  belief  that  the  three  airs  were  old,  and  that  the  persons 
who  on  the  entries  profes^d  to  be  the  authors  were  not 
really  the  authors.  The  ground  suggested  for  expunging 
the  entries  was  that  they  would  be  prinui  fa^ie  evidence 
against  Davidson  on  the  trial  of  the  action  brought  against 
Imn.  The  court  declined  to  expunge  the  entries,  but  on  the 
refusal  of  the  counsel  for  Cocks  to  consent  not  to  use  the 
entries  on  the  trial,  an  order  was  made  by  the  court,  proprio 
vigare,  without  consent,  that  the  rule  should  be  enlarged  till 
the  trial  of  an  issue  to  determine  the  question  of  copyright,  in 
which  Cocks  should  be  plaintiff  and  Davidson  defendant, 
and  on  the  trial  of  which  the  entries  should  not  be  used. 

The  Court  of  Common  Pleas  in  a  subsequent  case(c)  in 
which  the  same  person  applied  for  assistance,  distinctly  dis- 
claimed the  power  exercised  by  the  Court  of  Queen's  Bench 
in  the  preceding  case.  The  Court  of  Common  Pleas  refused 
to  expunge  an  entry  of  proprietorship  unless  it  was  clearly 
and  unequivocally  shown  to  be  false,  or  to  vary  it  unless  satis- 
fied by  affidavit  that  in  so  doing  they  would  make  a  true 
entry.  "We  can  only  expunge  or  vary  or  confirm  the  entry  •/' 
said  Crowder,  J.,  "I  think  we  have  no  power  to  do  that 
which  was  done  by  the  Court  of  Queen's  Bench  in  Ex 
parte  Davidson.^*  The  circumstances  of  the  case  before  the 
Court  of  Common  Pleas  were  somewhat  peculiar.  Mr. 
Lover,  the  author  of  a  song  called  "  The  Low  Back'd  Car," 
being  in  America,  and  wishing  to  secure  to  himself  the  copy- 
right in  England  and  in  America  by  a  simultaneous  publi- 
cation in  both  countries,  instructed  his  publishers  here  to 
publish  it  in  London,  on  a  certain  day.  This  was  done,  and 
the  song  was  registered  at  Stationers'  Hall,  but  in  the  entry 

(a)  14  C.  B.  631.  (6)  2  EL  &  Bl.  577. 

(c)  Ex  parU  Davidnon  (18  C.  B.  297). 
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patc  l  the  publishers  described  themselves  as  the  proprietors  of  the 
chaiw  viL  copyright.  The  song  having  been  published  in  this  country 
—  by  Davidson,  from  a  copy  sent  from  America,  where  the 
publication  was  alleged  to  have  taken  place  three  days 
before  the  publication  here,  Mr.  Lover  obtained  a  judge's 
order  to  vary  the  entry  by  substituting  his  name  as  pro- 
prietor, and  got  an  injunction  and  brought  an  action  for  the 
infringement  of  his  copyright.  A  rule  to  expunge  or  vary 
the  amended  entry  having  been  obtained  on  behalf  of 
Davidson,  the  Court  discharged  it  with  costs,  considering 
that  no  case  had  been  made  out  for  its  interference. 

Whether  under  the  circumstances  of  the  case  last  referred 
to  Davidson  was  a  person  ^^  aggrieved ''  within  the  meaning 
of  sect.  14  of  5  &  6  Vict.  c.  46,  it  was  not  necessary  to 
decide.  Jervis,  C.  J.,  was  of  opinion  that  he  was ;  Crowder, 
J.,  was  doubtful,  and  the  language  of  Willes,  J.  seems  to 
point  to  an  opposite  conclusion.  He  asks, "  Has  any  right  of 
the  applicant  been  interfered  with  or  injuriously  affected  ?  I 
do  not  see  that  it  has.  This  is  not  the  case  of  a  contested 
title  :  the  applicant  does  not  suppose  himself  to  have  been 
the  original  author  of  the  composition  in  question  :  he 
claims  to  publish  a  thing  to  which  he  has  no  right  what- 
ever, merely  because  the  person  who  is  the  author,  and  who 
therefore  ought  to  have  the  sole  right  of  publishing  it  here, 
hsks  happened  (it  may  be)  to  publish  it  in  America  a  little 
too  early,  or  has  made  an  unintentional  mistake  in  the  date 
on  the  title  page,  or  has  incorrectly  described  his  place  of 
abode  in  the  entry  in  the  book  at  Stationers'  Hall.  I  do 
not  think  it  is  a  case  in  which  we  ought  to  interfere."  In 
Graves'  case  (a)  Blackstone,  J.,  used  similar  language,  and 
Hannen,  J.,  said,  "A  person  to  be  '  aggrieved '  within  the 
meaning  of  the  statute  must  show  that  the  entry  is  inconsistent 
with  some  right  that  he  sets  up  in  himself  or  in  some  other 
person,  or  that  the  entry  would  really  interfere  with  some 
intended  action  on  the  part  of  the  person  making  the  appU- 
cation." 

2.  Deposit  and  delivery  of  copies. 

Sect.  6  of  5  &  6  Vict.  c.  45,  enacts,  "that  a  printed  copy  of 
the  whole  of  every  book  which  shall  be  published  after  the 
passing  of  this  Act,  together  with  all  maps,  prints,  or  other 
engravings  belonging  thereto,  finished  and  coloured  in  the 
same  manner  as  the  best  copies  of  the  same  shall  be  pub- 
lished, and  also  of  any  second  or  subsequent  edition  which  shall 
be  so  published  with  any  additions  or  alterations,  whether 
the  same  shall  be  in  letter-press,  or  in  the  maps,  prints,  or 

(a)  L.  Rep.  4  Q.  B.  721,  724 ;  20  L.  T.  N.  S.  877 ;  17  W.  R,  1018, 
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other  engravings  belonging  thereto^  and  whether  the  first  pau  l 
edition  of  sach  book  shall  have  been  published  before  or  CdArra  vil 
after  the  passing  of  this  Act,  and  also  of  any  second  or 
subsequent  edition  of  every  book  of  which  the  first  or  some 
preceding  edition  shall  not  have  been  delivered  for  the  use 
of  the  British  Museum,  bound,  sewed,  or  stitched  together, 
and  upon  the  best  paper  on  which  the  same  shall  be  printed, 
shall  within  one  calendar  month  after  the  day  on  which  any  Time. 
such  book  shall  first  be  sold,  published,  or  ofiered  for  sale 
within  the  bills  of  mortality,  or  within  three  calendar 
months  if  the  same  shall  first  be  sold,  published,  or  ofiered 
for  sale  in  any  other  part  of  the  United  Kingdom,  or  within 
twelve  calendar  months  after  the  same  shall  first  be  sold, 
published^  or  ofiered  for  sale  in  any  other  part  of  the  British 
dominions,  be  delivered  on  behalf  of  the  publisher  thereof, 
at  the  British  Museum/' 

As  to  the  mode  of  delivering  at  the  British  Museum,  Mode  of  deuv«r- 
aect.  7  provides,  "that  every  copy  of  any  book  which  ISSiiliSf^'***'** 
under  the  provisions  of  this  Act  ought  to  be  delivered  as 
aforesaid,  shall  be  delivered  at  the  British  Museum  between 
the  hours  of  ten  in  the  forenoon^  and  four  in  the  afternoon 
on  any  day  except  Sunday,  Ash  Wednesday,  Good  Friday, 
and  Christmas  Day,  to  one  of  the  officers  of  the  said 
Museum^  or  to  some  person  authorised  by  the  trustees  of 
the  said  Museum  to  receive  the  same,  and  such  officer  or 
other  person  receiving  such  copy  is  hereby  required  to  give 
a  receipt  in  writing  for  the  same,  and  such  delivery  shall  to 
all  intents  and  purposes  be  deemed  to  be  good  and  sufficient 
deKvery  under  the  provisions  of  this  Act/* 

Sect.  8  provides,  as  to  the  other  libraries,  "  that  a  copy  to  other 
of  the  whole  of  every  book  and  of  any  second  or  subsequent  "*»™»^«"- 
edition  of  every  book  containing  additions  and  alterations, 
together  with  iJl  maps  and  prints  belonging  thereto,  which 
after  the  passing  of  this  Act  shall  be  published,  shall  on 
demand  thereof  in  writing,  loft  at  the  place  of  abode  of  the 
publisher  thereof  at  any  time  within  twelve  months  next 
afiber  the  pubUcation  thereof,  under  the  hand  of  the  officer 
of  the  Company  of  Stationers  who  shall  from  time  to  time  be 
appointed  by  the  said  company  for  the  purposes  of  this  Act, 
or  under  the  hand  of  any  other  person  thereto  authorised 
by  the  persons  or  bodies  politic  and  corporate,  proprietors 
and  managers  of  the  Ubraries  following;  (videlicet,)  the 
Bodleian  library  at  Oxford,  the  public  library  at  Cambridge, 
the  Ubnury  of  the  faculty  of  advocates  at  Edinburgh,  the 
library  of  the  college  of  the  Holy  and  Undivided  Trinity  of 
Queen  Elizabeth  near  Dublin,  be'  delivered,  upon  the  paper 
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of  which  the  largest  number  of  copies  of  such  book  or 
edition  shall  be  printed  for  sale,  in  the  like  condition  as  the 
copies  prepared  for  sale  by  the  publisher  thereof  respectively, 
within  one  month  after  demand  made  thereof  in  writing  as 
aforesaid  to  the  said  officer  of  the  said  Company  of  Stationers 
for  the  time  being,  which  copies  the  said  officer  shall  and 
he  is  hereby  required  to  receive  at  the  hall  of  the  said  com- 
pany, for  the  use  of  the  library  for  which  such  demand  shall 
be  made  within  such  twelve  months  as  aforesaid ;  and  the 
said  officer  is  hereby  required  to  give  a  receipt  in  writing 
for  the  same,  and  within  one  month  after  any  such  book 
shall  be  so  deUvered  to  him  as  aforesaid  to  deUver  the  same 
for  the  use  of  such  library/' 

By  sect.  9,  "  if  any  publisher  shall  be  desirous  of  delivering 
the  copy  of  such  book  as  shall  be  demanded  on  behalf  of  any 
of  the  said  libraries  at  such  library,  it  shall  be  lawful  for 
him  to  deliver  the  same  at  such  Ubrary,  free  of  expense,  to 
such  librarian  or  other  pei-son  authorised  to  receive  the  same 
(who  is  hereby  required  in  such  case  to  receive  and  give  a 
receipt  in  writing  for  the  same),  and  such  delivery  shall  to 
all  intents  and  purposes  o^  this  Act  be  held  as  equivalent  to 
a  delivery  to  the  said  officer  of  the  Stationers'  Company.'* 

Sect.  10  defines  the  penalty  for  non-compliance  with 
the  foregoing  provisions.  It  enacts  "  that  if  any  publisher 
of  any  such  book  or  of  any  second  or  subsequent  edition 
of  any  such  book  shall  neglect  to  deliver  the  same  pursuant 
to  this  Act,  he  shall  for  every  such  default  forfeit,  besides 
the  value  of  such  copy  of  such  book  or  edition  which  he 
ought  to  have  delivered,  a  sum  not  exceeding  five  pounds, 
to  be  recovered  by  the  librarian  or  other  officer  (properly 
authorised)  of  the  library  for  the  use  whereof  such  copy 
should  have  been  delivered,  in  a  summary  way,  on  conviction 
before  two  justices  of  the  peace  for  the  county  or  place 
where  the  publisher  making  default  shall  reside,  or  by  action 
of  debt  or  other  proceeding  of  the  like  nature,  at  the  suit  of 
such  librarian  or  other  officer,  in  any  court  of  record  in  the 
United  Kingdom,  in  which  action,  if  the  plaintiff  shall  obtain 
a  verdict,  he  shall  recover  his  costs  reasonably  incurred,  to 
be  taxed  as  between  attorney  and  client." 

These  provisions  of  the  Act  require  the  delivery  of  every 
book  and  of  every  volume  thereof;  they  do  not  apply  to  a 
part  of  a  volume,  and  the  publishers  of  such  part  cannot, 
therefore,  be  made  liable  for  non-delivery  of  it.  (a) 

It  is  to  be  observed  that  the  only  consequence  of  not 
depositing  or  delivering  the  copies  is  the  hability  to  the 
(a)  British  Museum  v.  Payne  (4  Bing.  548). 
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penalty  imposed  by  this  section.     Neglect  of  the  duty  does       paw  l 
not  incapacitate  the  proprietor  of  the  copyright  from  pro-   chaotTvil 
oeeding  at  law  or  in  equity  for  an  infringement  of  it,  as         — 
omission  to  register,  so  long  as  it  continues,  does  by  force 
of  sect.  24. 

The  Judicial  Committee  of  the  Privy  Council  has  power  Power  of  Privy 
to  license  the  publication  of  books  which  the  proprietor  SS^M^pSiiica- 
refuses  to  republish  after  the  death  of  the  author.     Sect  5.  **®°***^  *»*~^"- 
of  5  &  6  Vict.  c.  45,  after  reciting  that  "  it  is  expedient  to 
provide  against  the  suppression  of  books  of  importance  to 
the  public/'  enacts  "  that  it  shall  be  lawfril  for  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council,  on  complaint 
made  to  them  that  the  proprietor  of  the  copyright  in  any 
book  after  the  death  of  its  author  has  refused  to  republish 
or  to  allow  the  republication  of  the  same,  and  that  by  reason 
of  such  refusal  such  book  may  be  withheld  from  the  public, 
to  grant  a  license  to  such  complainant  to  publish  such  book, 
in  such  manner  and  subject  to  such  conditions  as  they  may 
think  fit,  and  that  it  shall  be  lawfid  for  such  complainant  to 
publish  such  book  according  to  such  licence.'^ 

For  the  law  relating  to  the  assignment  of  copyright  in 
books,  see  the  chapter  on  the  "  Transfer  of  Copyright,''  post; 
and  with  reference  to  the  infringement  of  copyright,  and 
the  remedies  for  it,  see  the  chapters  on  "Piracy,"  and 
"  Bemedies  for  Infringement,"  posh 


CHAPTER  Vni. 

COPYRIGHT  m  PERIODICAL  PUBLICATIONS. 

The  property  in  reviews,  magazines,  and  other  periodicals 
is  in  general  of  the  same  nature  as  that  in  books,  commonly 
80  called,  of  which  we  have  treated  in  the  preceding  chapter. 
There  is,  however,  a  modification  in  the  term  of  enjojrment, 
and  there  are  some  questions  which  occur  with  respect  to 
these  productions  which  it  has  been  considered  more  con- 
venient to  discuss  by  themselves. 

The  sections  of  the  Copyright  Act  {5  &  6  Vict.  c.  45) 
which  deal  with  the  subjects  of  our  present  consideration 
are  the  18th  (concerning  the  nature  and  duration  of  the 
right),  and  the  19th  (as  to  registration). 

Seci.    18   enacts,    "that   when   any  pubUsher   or  other  Natara  or  the 
person  shall,  before  or  at  the  time  of  the  passing  of  this  "*'****• 
Act,  have  projected^  conducted,   and  carried  on,  or  shall 
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Paw  I.  hereafter  project,  conduct^  and  carry  on,  or  be  the  proprietor 
ohapthTviii.  of  ^^y  encyclopaedia,  review,  magazine,  periodical  work,  or 
—  work  published  in  a  series  of  books  or  parts,  or  any  book 
whatsoever,  and  shall  have  employed  or  shall  employ  any 
persons  to  compose  the  same,  or  any  volumes,  parts,  essays, 
articles,  or  portions  thereof,  for  publication  in  or  as  part  of 
the  same,  and  such  work,  volumes,  parts,  essays,  articles,  or 
portions  shall  have  been  or  shall  hereafter  be  composed 
under  such  employment,  on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor,  projector,  publisher, 
or  conductor,  and  paid  for  (a)  by  such  proprietor,  projector, 
publisher,  or  conductor,  the  copyright  in  every  such  encyclo- 
paadia,  review,  magazine,  periodical  work,  and  work  published 
in  a  series  of  books  or  parts,  and  in  every  volume,  part,  esstiy, 
article,  and  portion  so  composed  and  paid  for,  shall  be  the 
property  of  such  proprietor,  projector,  publisher,  or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if  he  were 
DuTaUon  of  the  the  actual  author  thereof,  and  shall  have  such  term  of  copy- 
right therein  as  is  given  to  the  authors  of  books  by  this 
Act; (6)  except  only  that  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews, 
magazines,  or  other  periodical  works  of  a  like  nature,  after 
the  term  of  twenty-eight  years  from  the  first  publication 
thereof  respectively  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the  remainder  of 
the  term  given  by  this  Act." 

This  section  also  provides,  "that  during  the  term  of 
twenty-eight  years  the  said  proprietor,  projector,  publisher, 
or  conductor  shall  not  publish  any  such  essay,  article,  or 
portion  separately  or  singly  without  the  consent  previously 
obtained  of  the  author  thereof,  or  his  assigns." 

(a)  With  reference  to  the  language  of  this  portion  of  the  section, 
Shadwell,  V.C.,  says,  in  Brown  v.  Cooke  (16  L.  tf.  143,  Ch.),  "  It  seems 
to  me  that  there  is  an  inaccuracy  in  the  language;  and  the  only  possible 
way  of  making  it  English  would  be  by  referring  the  words  *  and  paid 
for '  to  the  former  words,  *  shall  have  been  or  shall  hereafter  be  com- 
posed, &c.' " 

(6)  A  similar  view  of  the  rights  of  proprietors  of  periodicals  was 
taken  before  the  passing  of  this  Act.  Sir  John  Leach  said,  in  Barfield 
V.  Nicholson  (2  L.  J.  90,  102  ;  2  Sim.  &  S.  1),  "  I  am  of  opinion  that 
mider  that  statute  ^8  Anne,  c.  19)  the  person  who  embarks  in  the 
speculation  of  a  work,  and  who  employs  various  persons  to  compose 
different  parts  of  it,  adapted  to  their  own  peculiar  acquirements,  that 
he,  the  person  who  so  forms  the  plan  and  scheme  of  the  work,  and  pays 
different  artists  of  his  own  selection,  who,  upon  certain  conditions,  con- 
tribute to  it,  is  the  author  and  proprietor  of  the  work,  if  not  within  the 
literal  expression,  at  least  within  the  equitable  meaning  of  the  statute  of 
Anne,  which,  being  a  remedial  law,  is  to  be  construed  liberally."  And 
see  the  prior  case  of  Wyatt  v.  Barnard  (3  V.  &  B.  77). 
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It  fiirther  provides^  '^  that  nothing  herein  contained  shall       Paet  l 
alter  or  affect  the  right  of  any  person  who  shall  have  been  ohapteiTviil 
or  who  shall  be  so  employed  as  aforesaid  to  publish  any  such  BeaervISn  b 
his  composition  in  a  separate  form,  who  by  any  contract,  authors  of 

*  -Ti  1  T*^  -I  /..        right  of  pabUsh- 

express  or  implied,  may  have  reserved  or  may  hereafter  {ng  in  a  Mpante 
reserve  to  himself  such  right ;  but  every  author  reserving, '°"°" 
retaining,  or  having  such  right  shall  be  entitled  to  the  copy- 
right in  such  composition  when  published  in  a  sep&rate  form, 
according  to  this  Act,  without  prejudice  to  the  right  of  such 
proprietor,  projector,  publisher,  or  conductor  as  afgresaid.^^ 

It  will  be  seen  from  sect.  18  that  the  duration  of  the  copy- 
right in  all  literary  productions  appearing  in  the  works 
therein  enumerated  is  the  same  as  in  the  case  of  books ;  but 
the  enjoyment  of  that  period  of  copyright  is  divided  between 
the  proprietor  or  projector,  &c.,  of  the  larger  work  in  which 
the  literary  production  appears,  and  the  author  of  the 
literary  production;  the  former  enjoying  the  right  for 
tif  enty-eight  years,  the  latter  for  the  remaining  twelve.  It 
is  further  to  be  observed  that  the  right  of  the  proprietor,  &c., 
of  the  larger  work  during  the  twenty-eight  years  is  not  of 
an  absolute  character,  the  right  to  publish  any  contribution 
in  a  separate  form  without  the  author's  consent  not  being 
included  in  it. 

Sect.  19  enacts,  "  that  the  proprietor  of  the  copyright  in  Mode  of 
any  encyclopaedia,  review,  magazine,  periodical  work,  or  "«"****'*<^°- 
other  work  published  in  a  series  of  books  or  parts,  shall  be 
entitled  to  aJl  the  benefits  of  the  registration  at  Stationers' 
Hall  under  this  Act,  on  entering  in  tne  said  book  of  registry 
the  title  of  such  encyclopaedia,  review,  periodical  work,  or 
other  work  published  in  a  series  of  books  or  parts,  the  time 
of  the  first  pubUcation  of  the  first  volume,  number,  or  part 
thereof,  or  of  the  first  number  or  volume  first  publislied  after 
the  passing  of  this  Act  in  any  such  work  which  shall  have 
been  published  heretofore,  and  the  name  and  place  of  abode 
of  the  proprietor  thereof,  and  of  the  publisher  thereof,  when 
such  publisher  shall  not  also  be  the  proprietor  thereof.'' 

Registering  the  title  of  an  intended  magazine  cannot  give  Title  of 
a  copyright  in  that  name,  (a)  It  was  contended  in  Hogg  v.  ^•'^""c*^ 
Maxwell  that  as  by  sects.  2  and  13  of  5  &  6  Yict.  c.  46, 
every  ''part"  of  a  book  may  be  registered,  and  a  right 
to  restrain  the  piracy  of  it  thereby  acquired,  the  registration 
of  the  title  ''  Belgravia  "  by  the  Messrs.  Hogg,  in  October, 
1863,  three  years  before  the  publication  of  a  magazine 
bearing  that  name,  gave  them  a  copyright  in  that  title. 

a)  Hoag  v.  MaxweU  (L.  Rep.  2  Ch.  App.  816 ;  16  L.  T.  N.  S.  133 ; 
'   J.  438,  Ch.). 
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Past  l  In  reply  to  this,  Cairns,  L.  J.,  in  giving  judgment  in  that 
Ohap^ vm.  case,  observed :  "  It  is  said  that  the  word  '  Belgravia/ 
—  being  used  upon  the  title-page  of  the  magazine^  was 
part  of  a  volume.  But  at  the  time  of  making  the  entry 
in  the  register  at  Stationers^  Hall  there  was  no  volume, 
no  part  of  a  volume,  no  sheet,  no  separate  fraction  of  a 
publication  of  any  kind  or  description.  There  was  nothing 
in  existence  except  that  very  entry  itself,  and  the  entry  of 
the  name  of  a  future  publication.  It  is  quite  absurd  to 
suppose  that  the  Legislature,  in  providing  for  the  registra- 
tion of  that  which  was  to  be  the  indidum  of  something 
outside  the  registry,  in  the  shape  of  a  volume  or  part  of  a 
volume,  meant  that  by  the  registration  of  one  word  copy- 
right in  that  one  word  could  be  obtained,  even  although  that 
one  word  should  be  registered  as  what  was  to  be  the  title  of 

a  book  or  of  a  magazine I  apprehend  that  if  it 

were  necessary  to  decide  the  point  it  must  be  held  that  there 
cannot  be  what  is  termed  copyright  in  a  single  word, 
although  the  word  should  be  used  as  a  fitting  title  for  a 
book,  (a)  The  copyright  contemplated  by  the  Act  must  be 
not  in  a  single  word,  but  in  some  words  in  the  shape  of  a 
volume  or  part  of  a  volume,  which  is  communicated  to  the 
public,  by  which  the  public  are  benefited,  and  in  return 
for  which  a  certain  protection  is  given  to  the  author  of 
the  work/^  A  doubt  had  previously  been  expressed  by 
Wood,  V.O.,  in  The  Correspondent  Newspaper  Company  v. 
Saunders  (6)  whether  the  title  of  a  periodical  formed  part  of 
the  copyright,  the  object  of  the  Act  as  to  that  class  of  publi- 
cations being  to  regulate  the  rights  as  between  the  contri- 
butors and  the  proprietors. 

Nor  will  any  amount  of  expenditure  incurred  upon  a  work 
not  yet  given  to  the  world,  or  any  outlay  in  advertisements 
of  the  title  of  the  work,  give  a  right  to  an  injunction 
restraining  another  person  from  using  the  same  title,  (c) 
"  That  expenditure  upon  a  work  not  given  to  the  world,'^ 
says  Turner,  L.J.,  (d)  '^  can  create,  as  against  the  world,  an 
exclusive  right  to  carry  on  a  work  of  this  nature  seems  to 
me  a  proposition  quite  incapable  of  being  maintained.  It 
never,  so  far  as  I  am  aware,  has  been  thought  that  any  such 
equity  exists.  Then,  if  the  expenditure  alone  will  not  confer 
such  a  right,  will  the  advertisements  do  so  ?  ...  .  He,  the 
plaintiff,  does  not  by  his  advertisements,  come  under  any 

(a)  See  Jollie  y.Jaques  (1  Blatch.  627). 
(6)  11  Jur.  N.  S.  641 ;  12  L.  T.  N.  S.  540 ;  13  W.  R.  804. 
(c)  MaxiceU  v.  Hogg  (L.  Rep.  2  Ch.  App.  307  ;  16  L.  T.  N.  S.  181; 
86  L.  J.  433,  Ch.).  {d)  lb. 
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obligation  to  the  public  to  publish  the  work^  and  therefore       pa«t  i. 
the  effect  of  holding  the  advertisements  to  give  him  a  title  ohafJ^viil 
would  be  that^  without  having  given  any  undertaking  or         — 
done  anything  in  favour  of  the  public,  he  would  be  acquiring 
a  right  against  every  member  of  the  public  to  prevent  their 
doing  that  which  he  himself  is  under  no  obligation  to  do, 

and    may   never   do There   is   a  great   distinction 

between  the  case  of  advertisement  followed  by  publication 
and  a  case  resting  upon  advertisement  only.  In  the  case  of 
advertisement  followed  by  publication  the  party  publishing 
has  given  something  to  the  world,  and  there  is  some  conside- 
ration for  the  worl(r  s  giving  him  a  right ;  but  in  the  case  of 
mere  advertisement  he  has  neither  given,  nor  come  under 
any  obligation  to  give,  anything  to  the  world,  so  that  there 
is  a  total  want  of  consideration  for  the  right  which  he 
claims/' 

But  though  two  periodicals  (as  well  as  two  books)  may 
have  a  similar  title,  the  form,  title,  and  mode  of  publication 
of  one  periodical  cannot  be  imitated  by  another  in  such  a 
manner  as  would  necessarily  mislead  the  public  and  induce 
them  to  purchase  the  latter  work  as  continuing  parts  of  the 
former  one.  Hogg  v.  Kirhy  {a)  was  such  a  case.  There  the 
plaintiff  had  pubhshed  the  Wonderful  Magazine,  which 
the  defendant  had  agreed  to  sell  upon  commission.  After 
five  numbers  had  been  published,  the  agreement  between 
plaintiff  and  defendant  was  put  an  end  to.  The  sixth 
namber  was  advertised  by  the  plaintiff  to  appear  on  the 
31st  December,  and  was  published  on  that  day.  On  the 
1st  January  a  publication  was  put  forth  by  the  defendant 
under  a  similar,  title,  described  as  a  new  series  improved. 
The  defendant's  publication  contained  an  index  to  the 
contents  of  the  five  numbers  ah^eady  published,  and 
continued  an  article  not  finished  in  number  five,  beginning 
with  the  word  at  the  bottom  of  the  last  page.  The  execu- 
tion of  the  two  works  was  generally  similar,  fmd  the  device 
on  the  cover  the  same,  though  not  exactly  similar  in  the 
execution.  Lord  Eldon  was  of  opinion  that  the  defendant 
had  published  this  work,  not  as  his  own  original  work,  but 
as  a  continuation  of  the  work  of  the  plaintiff,  and  intending 
to  represent  it  as  such.  His  lordship  accordingly  granted 
an  injunction  restraining  the  defendant  from  printing, 
publishing,  Ac,  any  copies  of  the  work,  but  granted  the 
injunction  in  such  terms  as  to  make  it  clear  that  it  was  to 
operate  upon  nothing  but  the  publication  handed  out  to  the 
world  as  the  continuation  of  the  plaintiff's  work.  ^^  I  am 
(a)  8  Ves.  216. 


Digitized  byLnOOQlC 


102  lAW   OF   COPYRIGHT. 

Pakt  l       anxious/'  said  Lord  Bldon,  ''  that  nothing  in  the  injunction 
OilvfteTviil  shall  imply  that  reviews,  magazines,  and  other  works  of  this 
—         species  may  not  be  multiplied." 

The  injunction  granted  in  the  case  before  Lord  Eldon 
was  extended  to  all  communications  from  correspondents  to 
the  defendant  in  his  capacity  as  publisher  of  the  plaintiflPs 
work. 
Gondaoc  Bvcn  where   the  statutory  requisites  as  to  registration 

JlSoSf  ^  ^^^^  been  duly  observed,  the  conduct  of  the  proprietor  of  a 
periodical  may  be  of  such  a  nature  as  to  disentitle  him  to 
aid  from  a  court  of  equity  by  meaijs  of  interlocutory  injunc- 
tion ;  e.g.,  if  he  lie  by  and  knowingly  allow  another  person 
to  incur  expense  in  bringing  out  a  work,  which  is  an 
infringement  of  his  strict  legal  right.  Thus  in  The  Cor- 
respondent Newspaper  Gompany  v.  Saunders  [a)  a  company 
was  formed  in  June,  1864,  to  establish  and  carry  on  a  weekly 
paper  called  The  Correspondent,  but  the  paper  was  not 
brought  out  until  after  the  appearance  of  advertisements  of 
the  intended  publication  by  the  defendants  of  a  paper  bearing 
the  same  title,  which  advertisements  appeared  in  the  month 
of  April,  1865.  The  title  had  been  registered  by  the  company 
in  April,  1864,  but  ineflFectually,  as  the  protection  afforded 
by  the  Copyright  Act  is  not  prospective.  The  defendants 
registered  the  same  title  on  the  3rd  of  March,  1865,  in 
ignorance  of  the  intended  publication  by  the  company,  and 
incurred  considerable  expense  in  advertisements.  This 
becoming  known  to  the  company,  they  brought  out  the  first 
number  of  The  Correspondent,  on  the  3rd  of  May,  1865,  and 
on  the  same  day  registered  the  title  at  Stationers'  Hall.  On* 
that  day  also,  they  wrote  to  the  defendants  for  the  first  time, 
telling  them  that  they  would  insist  on  their  copyright  in  the 
name  Correspondent,  On  Saturday,  the  6th  of  May,  1865,  the 
defendants  published  the  first  number  of  their  paper,  under 
the  title  of  The  Public  Correspondent,  whereupon  the  com- 
pany applied  for  an  injunction  to  restrain  the  publication  of 
this  paper,  or  of  any  paper  of  which  the  word  Correspondent 
should  form  a  part.  Wood,  V.C.,  after  expressing  a  doubt 
whether  the  title  is  part  of  the  copyright,  said,  "  It  is  no 
doubt  true  that  a  title  may  be  acquired,  as  in  a  trade  mark, 
but  it  seems  that  the  defendants,  prior  to  May,  1865,  had 
contemplated  taking  this  title  for  their  paper.  Then  the 
question  is  this;  there  being  two  persons  equally  honest, 
and  one  of  them  having  given  notice  that  he  is  about  to 
produce  an  article  with  a  certain  name,  and  the  other  con- 
templating the  same  thing,  whether  or  not  the  first,  by 
(a)  32  L.  T.  N.  S.  640 ;  11  Jur.  N.  S.  640 ;  13  W.  R.  804. 
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bringing  out  his  article  a  day  or  two  sooner  than  the  other,  PAur  L 
acquires  a  right  by  way  of  trade  mark.  The  plaintiflTs'  cnxFmVUL 
position  is  this.  The  defendants  in  perfect  good  faith,  and  — 
not  knowing  of  this  rather  dormant  company,  bring  out 
their  advertisements.  It  was  incumbent  on  the  plaintiffs 
then  to  communicate  with  them  as  quickly  as  possible, 
because  the  defendants  were  incurring  great  expense,  and 
by  their  advertisements  really  playing  into  the  hands  of  the 
plaintiffs.  The  plaintiffs,  however,  laid  by  for  eight  days, 
and  did  not  give  the  defendants  notice  till  after  they  had 
brought  out  their  own  paper,  and  as  it  is  to  be  observed,  on 
a  Wednesday,  either  for  the  purpose  of  gaining  priority,  or 
else  having  changed  their  day  of  publication,  thus  supplying 
one  of  the  ingredients  of  mistake  [it  was  said  that  the 
papers  were  mistaken  for  each  other  and  that  the  plaintiffs 
were  thereby  damnified]  .'^  An  interlocutory  injunction  was 
refused,  and  the  motion  was  ordered  to  stand  over  till  the 
hearing.  This  decision,  however,  was  partly  grounded  on 
the  doubt  entertained  by  the  Vice-Chancellor  whether  there 
could  be  copyright  in  the  name  of  a  periodical,  (a) 

Although  sect.  18  of  5  &  6  Vict.  c.  45,  enacts  that  the  Bights  or 
proprietor,  projector,  &c.,  of  an  encyclopeedia  or  periodical  ®®'**^**'*'<>"- 
pubUcation,  '*  composed  of  articles,  essays,  Ac,  shall  enjoy 
the  same  rights "  in  articles,  &o.,  composed  on  the  terms 
that  the  copyright  therein  shall  belong  to  him,  ''as  if  he 
were  the  actual  author  thereof;"  this  right,  as  already 
pointed  out,  is  limited  by  the  subsequent  part  of  the  section 
which  prohibits  the  proprietor,  &c.,  from  publishing  any 
contribution  in  a  separate  form  without  the  author's  consent. 
The  author's  right  to  prohibit  separate  pubUcation  in  such 
a  case  is  founded  on  the  words  of  this  enactment,  which 
give  him  a  future  right  of  property  in  his  composition,  viz., 
the  option  of  publishing  it  or  not  in  a  separate  form  at 
the  end  of  twenty-eight  years,  a  right  which  would  be 
seriously  injured  if,  being  minded  at  the  end  of  that  period 
to  publish  his  writings  separately  or  in  a  collected  form,  he 
should  find  that  they  had  already  been  published  separately 
from  the  periodical  work  to  which  they  were  contributed.  (6) 

This  right  of  the  author  of  an  article  in  a  periodical  to 
prevent  a  separate  publication  is  not  copjrright  within  the 
Cleaning  of  the  24th  section  of  5  &  6  Vict.  c.  45,  and  so  no 
fejjfistration  by  the  author  is  necessary  to  entitle  him  to  an 
^junction  to  restrain  such  separate  publication,  (c) 

(a)  See  the  opinion  of  Lord  Caims  in  Hogg  v.  Maxwell  (ante,  p.  100). 
(h)  deeper  Wood,  V.C,  Mayheir  v.  MaxweU  (1  John.  &  H.  316). 
(c)  76.    See  also  Murray  y.  Maxwea  (3  L.  T.  N.  S.  466). 
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Part  l  The  Separate  publication  of  an  article  contributed  to  tbe 

Chap™viil  ''Encyclopsedia  Metropolitana'^  was  restrained  by  injunction 

—         in  the  case  of  the  Bishop  of  Hereford  v.  Griffin.{a) 
Meaning  of  What  is  a  "  Separate  publication  "  within  the  meaning  of 

^"TOparlSfiy."  this  scctiou  was  considered  in  Smith  v.  Johnson,  (b)  In 
that  case  the  plaintiff  had  composed  certain  tales  for  the 
London  Journal  which  were  published  in  that  periodical 
in  the  year  1849,  In  the  year  1863  the  proprietors  pro- 
ceeded to  republish  these  tales  in  what  they  called  a  sup- 
plementary number  of  the  London  Jowmal  published 
weekly,  which  might  be  had  with  or  without  the  current 
number.  The  plaintiff  had  not  given  his  consent  to  this 
republication,  and  filed  a  Bill  praying  for  an  injunction  to 
restrain  the  proprietors  of  the  London  Journal  from 
continuing  the  republication.  It  was  contended  on  behalf 
of  the  proprietors  that  the  act  complained  of  was  not  a 
violation  of  the  statute,  because  the  author  had  no  copyright 
and  could  not  publish  the  stories  himself;  his  only  right 
was  to  prohibit  any  publication  in  a  separate  or  single  form 
of  his  contributions,  t.e.,  a  publication  out  of  and  uncon- 
nected with  the  work  in  which  they  first  appeared;  the 
defendants  were  not  attempting  to  do  that ;  the  repubhcation 
was  a  republication  of  their  own  periodical,  with  a  simple 
difference  in  the  order,  and  this  case  was  therefore  dis- 
tinguishable from  the  cases  of  the  Bishop  of  Hereford  v. 
Qriffin,  and  Mayhew  v.  Maxwell,  Sir  John  Stuart,  V.C., 
was,  however,  of  opinion  that  the  republication  was  a 
"  publication  separately,"  within  the  meaning  of  sect.  18 
of  5  &  6  Vict.  c.  45,  and  granted  the  injunction  prayed  for. 
The  Vice-Chancellor  said — "Keeping  in  view  the  principle  of 
construction  that  the  Act  of  Parliament  was  intended  to 
give  a  licence  only  to  the  proprietors  of  periodical  works 
purchasing  and  paying  for  a  literary  composition  to  be 
published  as  a  part  or  portion  of  a  periodical  work — ^the 
construction  of  the  words  in  the  proviso  which  prohibits 
them  from  publishing  these  parts  or  portions  which  ^  alone ' 
are  the  property  of  the  author — ^from  publishing  these 
portions  ^separately  and  singly'  seems  reasonably  plain. 
^  Publishing  separately '  must  mean  publishing  separately 
from  something.  What  is  that  '  publishing '  which  the  Act 
of  Parliament  says  shall  not  be  separately  made  ?  It  must 
be  the  publishing  of  the  part  or  portion  separately  from  that 
which  has  been  before  published.     That  is  the  view  which 

has  been  previously  taken The  Act  of  Parliament 

says  the  publishers  shall  not  publish  these  portions  separately 
(a)  16  Sim.  190.    (h)  4  Giff.  632 ;  9  L.  T.  N.  S.  487 ;  33  L.  J.  137,  Ch. 
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from  those  parts  for  the  publication  of  which  they  have       pa«t  l 
obtained  a  licence  already.     What  they  [the  proprietors  of  ohatwITviii. 
the  Loihdon   Journal]   have  done  is  to  print  the  portions,         — 
already  published,  of  those  antecedent   parts,  in   what  is 
called  a  supplementary  number,  and  which  may  be  purchased 
with  or  without  the  number  in  which  the  '  portions '  were 
originally  published.    That  is  a  separate  publication,  separate 
from  the  '  part '  in  which  it  was  originally  published.     To 
reprint  in  numbers  which  may  be  had  with  or  without  the 
concurrent  number  of  the  work  is  an  act  not  permitted  by 
the  legislature.'^ 

The  words  ''and  paid  for  by  such  proprietor,  projector,^'  Effect  of  words 
Ac.,  in  sect.  18  have  received  a  very  strict  construction  J^**  **** '**''*" 
from  the  Courts  of  Equity,  those  courts  having  refused 
to  recognise  the  proprietor's  copyright  in  contributions 
where  it  is  not  clearly  shown  that  he  has  paid  the  con- 
tributors for  them.  Thus,  where  the  publishers  of  the 
London  Medical  Gazette  employed  and  paid  an  editor,  who 
employed  persons  to  write  articles  for  the  Oazett-e  (whether 
he  paid  them  or  not  did  not  sufficiently  appear),  the  Vice- 
chancellor  of  England,  Sir  L.  Shadwell,  was  of  opinion  that 
the  publishers  had  not  made  out  that  sort  of  derivative 
copyright  which,  under  the  Act  of  Parliament,  would  enable 
them  to  prevent  the  publication  by  others  of  articles  appearing 
in  the  Gazette,  (a)  "  The  meaning  of  the  Act  of  Parliament,'' 
he  said,  "  as  I  understand  the  language  of  it,  is  this,  that  if 
the  publisher  of  a  periodical  work  employs  a  person  to  write 
articles  for  him,  and  pays  him  for  them  upon  the  terms  that 
the  copyright  shall  be  the  proprietor's — i.e.,  the  proprietor 
of  a  periodical  work — ^the  proprietor  shall  have  the  copyright 
of  the  periodical  work,  containing  all  the  articles,  with 
certain  subsequent  limitations,  upon  which  nothing  turns  as 

far  as  this  case  is  concerned K  I  find  the  fact  to  be 

on  the  face  of  the  affidavit  that  A.  B.  and  C.  have  composed 
articles  which,  by  reason  of  some  dealing  between  them  and 
the  editor,  who  alone  has  been  paid  by  Messrs.  Longman 
[the  publishers],  have  by  the  editor  been  inserted  in  this 
Medical  Gazette,  which  is  published  by  the  plaintiff,  it  appears 
to  me,  if  that  be  the  statement  of  the  facts  taken  altogether, 
that  then  the  Messrs.  Longman  have  not  entitled  themselves 
to  the  copyright  which  is  given  under  the  terms  of  the 
18th  section  as  the  publishers  of  the  periodical  work,  who  pay 
the  composers  of  the  articles  inserted  in  the  periodical  work 
upon  the  terms  that  the  copyright  shall  belong  to  them  as 
the  publishers." 

(a)  Brawn  v.  Cooke  (11  Jur.  77). 
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TAxt  I  Tbe  same  doctrine  was  laid  down  by  Lord  Cranworth,  V.C., 

OBAPnTvui.  ^^  Richardson  v.  Gilbeti.{a)     He  held  that  actual   payment 
—  for  an  article  originally  published  in  the  Dublin  Review  was 

made  by  the  Act  a  necessary  condition  to  the  vestia^  of  the 
copyright  of  that  article  in  the  proprietors  of  the  Review, 
In  this  case,  however^  his  lordship  was  of  opinion^  from  the 
averments  in  the  Bill,  that  the  title  of  the  proprietors  was 
made  sufficiently  clear  to  entitle  them  to  an  injunction 
restraining  the  defendant  from  pabhshing  the  article. 
Oontnct  111*7 be  ^^^  words  of  the  18tb  section,  ''on  the  terms  that  the 
impitod.  copyright  therein  should  belong  to  the  proprietors,''  do  not 

require  that  an  express  contract  to  that  eJBTect  should  be 
entered  into  between  the  proprietor  of  a  periodical  publication 
and  the  contributors  to  it.  There  may  be  an  implied  con- 
dition, understanding,  or  arrangement  that  the  copyright  in 
contributions  should  vest  in  the  proprietor  of  the  periodical 
to  which  they  are  furnished,  and  the  terms  of  the  arrange- 
ment may  be  inferred  from  the  general  nature  and  character 
of  the  employment.  Thus,  the  publisher  of  a  series  of  law 
reports,  furnished  by  barristers  without  any  express  stipula- 
tion that  the  copyright  should  belong  to  the  publisher, 
possesses  the  copyright  in  those  reports,  and  is  entitled  to 
restrain  their  publication  by  any  other  person. (6)  "I 
think,'^  said  Maule,  J.,  "  that  where  a  man  employs  another 
to  write  an  article,  or  to  do  anything  else  for  him,  unless 
there  is  something  in  the  surrounding  circumstances,  or  in 
the  course  of  dealing  between  the  parties,  to  require  a 
diflFerent  construction,  in  the  absence  of  a  special  agreement 
to  the  contrary,  it  is  to  be  understood  that  the  writing  or 
other  thing  is  produced  upon  the  terms  that  the  6opyright 
therein  shall  belong  to  the  employer — subject,  of  course,  to 
the  limitation  pointed  out  in  the  18th  section  of  the  Act/^(c) 


CHAPTER  IX. 

ENGRAVINGS  OR  PRINTS. 

The  first  Act  passed  to  secure  a  property  in  prints  or 
8  Geo.  2,  c  13.  ongravings  to  the  inventors  and  engravers  was  the  8  Geo.  2, 
c.  13.  In  the  preamble  it  states  that  "whereas  divers 
persons  have  by  their  own  genius,  industry,  pains,  and 
expense,  invented  and  engraved,  or  worked  in  mezzotinto, 

(a)  1  Sim.  N.  S.  336. 

(h)  Sweet  v.  Beiming  (16  C.  B.  469,  481,  489).        (b)  lb.  484. 
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or  chiaro  oscnro^  sets  of  historical  and  other  prints^  in  hopes       Pabt  l 
to  have  reaped  the  sole  benefit  of  their  labours,  printsellers    ouxim.  dl 
and  other  persons  have  of  late,  without  the  consent  of  the         — 
inventors,   designers,  and  proprietors  of  such  prints,  fre- 
quently taken  the  Uberty  of  copying,  engraving,  and  pub- 
lishing, or  causing  to  be  copied,  engraved,  and  published, 
base  (a)  copies  of  such  works,  desij^ns  and  prints,  to  the  very 
great  prejudice  and  detriment  of  the  inventors,  designers, 
and  proprietors  thereof/^   To  prevent  this  for  the  future,  the 
statute  enacted  (sect.  1)  that  from  and  after  the  24th  June, 
1735,  every  person  who  should  invent  and  design,  engrave, 
etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  or  from  his 
own  works  and  inventions  should  cause  to  be  designed  and 
engraved,  Ac,  any  historical  or  other  print  or  prints,  should 
have  the  sole  right  and  liberty  of  printing  and  reprinting 
the  same  for  the  term  of  fourteen  years  [since  extended  to 
twenty-eight (fc)]  "to  commence  from  the  day  of  first  pub-  Dat« of  pubUsh- 
Ushing  thereof,  which  should  be  truly  engraved  with  the  tor's'namrto  be 
name  of  the  proprietor,  on  each  plate,  and  printed  on  every  ^Jf  *°  ®*°** 
such  print  or  prints."     The  section  then  inflicts  a  penalty 
on  printsellers  or  other  persons  guilty  of  piracy,  (c) 

oect.  2  exempts  from  the  penalties  any  person  or  persons 
who  should,  after  the  passing  of  the  Act,  purchase  any 
plate  or  plates,  for  printing,  from  the  original  proprietors 
thereof. 

This  Act  vested  the  property  in  prints  only  in  those  who 
should  "  invent  and  design,  engi-ave,  &c.,'^  or  who,  "  from 
his  own  works  and  inventions,"  should  cause  to  be  designed 
and  engraved,  &c.,  such  prints.  No  provision  was  made 
for  the  protection  of  the  property  in  prints  which  were  not 
•   designed  by  the  person  who  engraved  them. 

This  defect  was,  however,  supplied  by  7  Geo.  3,  c.  38,  the  i  Geo.  a,  c.  as. 
first  section  of  which  enacted  that  the  benefit  and  protection 
of  the  preceding  Act  of  Geo.  2  should  be  extended  to  all 

(a)  The  meaning  of  the  expression  <^base  copy^'  in  this  statute  is  Meaning  of 
" anything  which  is  not  the  genuine  work  of    the  author : "    {Per  " ^^^ copy" 
KeUy,   C.B.,  delivering  the  judgment  of   the  Couiii  of    Exchequer 
Chamber  in  Graves  v.  Afihford,  L.  Kep.  2  C.  P.  419 ;  16  L.  T.  N.  S.  98  ; 

36  L.  J.  189,  C.  P.)  In  that  case  it  had  been  suggested  in  argument 
that  a  thing  would  not  be  a  '*  base  copy  ^*  which  was  avowed  to  be  a 
copy,  and  did  not  profess  to  be  the  onginal  from  which  it  was  taken. 
**  It  seems  to  us,"  said  the  Chief  Baron,  *'  that  to  put  that  construction 
upon  the  word  ^  bafle '  would  be  cutting  down  the  meaning  of  the  legis- 
lature to  a  most  mischievous  extent,  and  working  great  injustice  to 
the  author." 

(b)  By  7  Geo.  8,  c.  38,  s.  7,  fo*^,  p.  108. 

\c)  See  the  chapters  on  "  Puracy"  and  the  "  Remedies  for  Infringe- 
misBLt^^  post. 
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17  Qea  3  c.  67, 


and  every  person  who  should  "  engrave,  etch,  or  work  in 
mezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  etched, 
or  worked,  any  print  taken  from  any  picture,  drawing,  mod^l 
or  scidpture,  either  ancient  or  Tnod^rn  .  •  .  .  in  like  manner  as 
if  such  print  had  been  graved  or  drawn  from  the  original 
design  of  such  graver,  etcher,  or  draftsman/^ 

This  Act  also  enlarged  the  term  of  enjoyment  of  the  right 
from  fourteen  to  twenty-eight  years.  Sect.  7  enacts,  "  that 
the  sole  right  and  liberty  of  printing  and  reprinting,  intended 
to  be  secured  and  protected  by  the  said  former  Act  [8  Geo.  2, 
c.  13]  and  this  Act,  shall  be  extended,  continued,  and  be 
vested  in  the  respective  proprietors,  for  the  space  of  twenty- 
eight  years,  to  commence  from  the  day  of  the  first  publishing 
of  any  of  the  works  respectively  hereinbefore  and  in  the 
said  former  Act  mentioned/' 

The  last  Act  on  the  subject,  17  Geo.  3,  c.  57,  was  passed, 
as  the  title  indicates,  '^for  more  efiectually  securing  the 
property  of  prints  to  inventors  and  engravers  by  enabling 
them  to  sue  for  and  recover  penalties  in  certain  cases.'*  It 
recites  the  two  former  Acts  and  proceeds :  "Whereas  the 
said  Acts  have  not  efiectually  answered  the  purposes  for  which 
they  were  intended,  and  it  is  necessary  for  the  encourage- 
ment of  artists,  and  for  securing  to  them  the  property  of  and 
in  their  works,  and  for  the  advancement  and  improvement 
of  the  aforesaid  arts,  that  such  further  provisions  should  be 
made  as  are  hereinafter  mentioned  and  contained.''  It  then 
gives  to  the  proprietor  of  prints  an  action  on  the  case  against 
any  ofiender  by  piracy,  in  which  damages  and  double  costs 
may  be  obtained,  {a) 

The  provisions  of  17  Geo.  3,  c.  57,  were  extended  to 
Ireland  by  6  &  7  Will.  4,  c.  59 ;  sect.  2  of  which  refers  to 
engravings  or  prints  "of  any  description  whatever  pub- 
lished in  any  part  of  Great  Britain  or  Ireland."  The  action 
on  the  case  may  be  brought  against  the  person  ofiending 
"  in  any  court  of  law  in  Great  Britain  or  Ireland." 
LithogfRphB,  &c  Doubts  having  been  entertained  whether  the  provisions  of 
the  preceding  statutes  extended  to  lithographs  and  other 
impressions  taken  by  mechanical  processes,  sect.  14  of 
15  &  16  Vict.  c.  12,  declares  "that  the  provisions  of  the 
said  Acts  are  intended  to  include  prints  taken  by  litho- 
graphy or  any  other  process  by  which  prints  or  impressions 
of  drawings  or  designs  are  capable  of  being  multiplied  in- 
definitely, and  the  said  Acts  shall  be  construed  accordingly." 

The  protection  given  by  the  statutes  has  been  applied  to 
the  case  of  prints  not  published  alone,  but  appearing  along 
(a)  See  the  chapter  on  "  Remedies  for  Infringement,'' ;>o*<. 


Ireland. 


Printa  accom- 
panying  letter- 
press. 
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witii    letter-press    whicli    they   illustrate,  (a)     Lord    Ellen-       part  l 
borough,  however,  was  of  opinion  that  if  an  artist  should,    ohaptoi  tx. 
merely  firom  reading  the  letter-press  of  another's  work,  sketch         — 
desi^s  similar  to  illustrations  appearing  in  that  work,  this 
^voold  not  be  a  piracy  of  such  illustrations.  (&) 

Maps,  charts,  and  plans  are  now  brought  expressly  within  uam,  chutB, 
the  protection  of  the  statutes,  (c)  ancfpun-. 

Where  the  subject  from  which  an  engraving  is  taken  is  where  sobjeot 
common  and  open  to  all,  the  first  engraver  of  a  print  of  it  is  ^  ^ 
not  entitled  to  restrain  any  one  else  from  making  an  engrav- 
ing of  the  same  subject,  provided  it  be  made  from  the 
original  subject  and  is  not  a  copy  of  the  first  engraving ; 
bat  he  is  entitled  to  prevent  another  from  copying  his  own 
engraving.  Thus  before  the  Act  25  &  26  Vict.  c.  68,  gave 
a  copyright  in  paintings,  drawings,  and  photographs,  the 
engraver  of  a  print  of  any  such  painting,  drawing,  or 
photograph,  though  he  could  not  claim  a  monopoly  of  the 
une  of  the  picture,  &c.,  from  which  the  engraving  was  made, 
was  entitled  to  say  to  any  other  person  wishing  to  copy  the 
picture,  '^  Take  the  trouble  of  going  to  the  picture  yourself, 
but  do  not  avail  yourself  of  my  labour,  who  have  been  to 
the  picture,  and  have  executed  the  engraving.^' (d) 

In  Wyatt  v.  Barnard,{e)  Lord  Eldon  said,  with  reference 
to  specifications  of  patents,  that  a  person  who  chose  to  go  to 
the  office,  copv  a  specification  and  publish  it,  could  not  by 
so  doing  acquire  a  right  to  restrain  another  firom  copying  it. 
It  is  not  clear  from  the  meagre  report  whether  Lord  Eldon 
intended  merely  to  assert  the  right  of  every  one  to  copy  the 
original  specification,  or  to  deny  altogether  the  existence  of 
copyright  in  productions  copied  from  specifications.  The 
reporters,  judging  from  their  marginal  note,  seem  to  have 
onderstooa  him  in  the  latter  sense,  but  the  former  was  most 
probably  what  he  intended. 

At  any  rate,  if  an  engraving  is  made  from  a  drawing 
taken  from  the  specification  of  a  patent,  the  engraver  has  a 
right  to  prevent  any  other  person  from  pirating  his  en- 
graving. "The  engraver,'^  said  Best,  C.J.,  in  Newton  v. 
Covne,{f)  "although  a  copyist,  produces  the  resemblance  by 
means  very  different  from  those  employed  by  the  painter  or 
draftsman  from  whom  he  copies — means  which  require  great 
labour  and  talent.     The  engraver  produces  his  effects  by 

(a)  Rounnih  v.  Wilkes  (1  Camp.  N.  P.  94)  ;  WUkins  v.  Aikin  (17  Ves. 
422). 

(b)  See  Roworih  v.  Wilkes  (1  Camp.  99). 

(c)  See  7  Geo.  3,  c.  38,  b.  1,  and  17  Geo.  3,  c.  57. 
Id)  See  per  Best,  C.J.,  in  Newton  v.  Cowie  (4  Bing.  246). 
(e)  3  Ves.  &  B.  78.  (/)  4  Bing.  246. 
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the  management  of  liglit  and  sliade^  or  as  the  term  of  his  art 
expresses  it,  the  chiaro  oscuro.  The  due  degrees  of  light 
anil  shade  are  produced  by  diflferent  lines  and  dots  :  he  who 
is  the  engraver  must  decide  on  the  choice  of  the  different 
lines  or  dots  for  himself,  and  on  his  choice  depends  the  suc- 
cess of  his  print.  If  he  copies  from  another  -engraving,  he 
may  see  how  the  person  who  engraved  that  has  produced 
the  desired  effect,  and  so  without  skill  or  attention,  become 

a  successful  rival Without  the  introduction  of  express 

words,  I  should  have  thought,  therefore,  that  a  case  of  this 
kind  fell  within  the  spirit  of  the  Act.  But  the  7  Geo.  3, 
c.  38,  extends  the  protection  of  the  first  statute  to  any 
print  of  any  ^  map,  chart,  or  plan,  or  any  other  print  or  prints 
whatsoever/  The  same  words  are  used  in  17  Geo.  3,  c.  57, 
and  nothing  is  said  as  to  the  place  in  which  the  original  is 
to  be  found.^'  In  this  case  the  engraving  had  been  executed 
from  a  drawing  made  by  an  apprentice  of  the  engraver's, 
from  a  patent  specification. 

The  words  in  sect.  1  of  8  Geo.  2,  c.  13,  requiring  the 
proprietor's  name  to  be  affixed  to  each  print,  have  given 
rise  to  considerable  discussion,  and  to  some  diversity  of 
opinion,  amongst  the  judges.  That  Act  confers  a*  copy- 
right, and  inflicts  a  penalty  for  the  infringement  of  it,  in 
historical  and  other  prints — ^to  commence  from  the  day  of 
the  first  publishing  thereof — ^which  shall  be  truly  engraved 
with  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  such  print  or  prints.''  This  would  seem  to  confer 
a  copyright  property  only  in  prints  so  marked  with  the 
proprietor's  name,  and  since  the  decision  of  Donaldson  v. 
Beckett  [in  the  year  1774]  put  an  end  to  the  notion  of  a 
copyright  at  common  law,  independent  of  statutory  enact- 
ment, it  should  seem  that  no  property  can  now  exist  in 
pubhshed  engravings  other  than  what  springs  from  a  strict 
compliance  with  the  requisites  of  the  statute. 

A  different  opinion,  indeed,  appears  to  have  been  enter- 
tained by  Lord  Hardwicke  in  the  case  of  Blackwell  v. 
Harper,  (a)  That  eminent  judge  expressed  an  opinion,  but 
somewhat  doubtfully,  that  the  words  of  the  Act  requiring 
the  insertion  of  the  date  of  pubKcation  on  prints  were 
directory  only,  and  not  descriptive ;  and,  therefore,  that  the 
day  was  necessary  to  be  inserted  on  prints  only  where  the 
penalty  of  the  Act  was  intended  to  be  taken  advantage  of. 
The  injunction  prayed  for  by  the  plaintiff  in  that  case  was 
granted,  though  the  date  of  publication  did  not  appear  on 
the  engravings.  And  Lord  Ellenborough,  in  Boworth  v. 
(a)  2  Atk.  96  ;  Bam.  Chanc.  Rep.  210. 


Digitized  by 


Google 


BNGEAVINaS   OB   PRINTS.  Ill 

Wilkes,  (a)  was  of  opinion  that  a  plaintiff  could  recover  for       past  l 
piracy  of  his  prints,  though  his  name  was  not  engraved    chawmix. 
upon  them ;   that  the  interest  being  vested,  the  common         — 
law  gave  the  remedy.     His  lordship,  however,  reserved  the 
point  for  the  consideration  of  the  full  court,  but  it  was  not 
brought  before  them. 

Lord  Alvanley  was  of  a  contrary  opinion  in  Hwi^rison  v. 
Hogg,{b)  He  considered  it  *' essential  to  the  plaintiff ^s 
right  to  insert  the  date,  &c.,  many  good  reasons  requiring 
that  the  date  should  be  upon  the  plate/^ 

The  reason  for  requiring  the  name  and  the  date  to  appear 
on  the  print  is,  according  to  Lord  Kenyon,  "that  they  might 
convey  some  useful  intelligence  to  the  public.  The  date  is 
of  importance,  that  the  public  may  know  the  period  of  the 
monopoly.  The  name  of  the  proprietor  should  appear,  in 
order  that  those  who  wish  to  copy  it  might  know  to  whom 
to  apply  for  consent.  It  seems,  therefore,  necessary  that  the 
date  should  remain,  but  that  the  name  of  the  proprietor 
should  be  altered  as  often  as  the  property  is  changed.^^(c) 

The  view  taken  by  Lord  Alvanley,  in  Harrison  v.  Hogg, 
was  adopted  by  the  Court  of  Common  Pleas  in  Newton 
V.  Gowi€,{d)  after  a  review  of  aQ  the  cases.  They  held 
that  in  order  to  maintain  an  action  for  pirating  prints, 
the  proprietor's  name  and  the  date  of  publication  must 
both  appear  on  the  original  print,  pursuant  to  8  Geo.  2, 
c.  13.  Speaking  of  the  statutes  7  Geo.  3,  c.  38,  and 
17  Geo.  3,  c.  57,  Best,  C.J.,  delivering  the  judgment  of 
the  court,  said,  "  Neither  of  these  two  Acts  repeats  the  quali- 
fications of  name  and  date  [contained  in  8  Geo.  2,  c.  7], 
and  the  last  has,  after  enumerating  different  sorts  of  prints, 
the  words  'any  print  or  prints  whatsoever.'  But  these 
Acts  are  in  pari  maierid,  and  must  be  taken  together,  and 
it  was  not  necessary  to  repeat  in  the  last  the  qualifications 
contained  in  the  first.  The  right  of  action  given  in 
17  Geo.  3  is  for  the  piracy  of  plates,  the  monopoly  of 
which  is  secured  by  the  8  Geo.  2.  It  is  impossible  to 
suppose  the  legislature  intended  that  the  public  should  not 
have  the  protection  afforded  them  by  the  first  Act  against 
a  fraudulent  continuance  of  the  monopoly  beyond  the  term 
prescribed  by  that  Act."  This  case  was  followed  by  the 
Court  of  King's  Bench  in  Brooks  v.  Oock,{e)  Littledale,  J., 
remarking,  that  the  words  "  which  shall  be  truly  engraved 


(a)  1  Camp.  N.  P.  97. 

lb)  2  Ves.  327.    See  also  Banner  v.  Field  (cited  5  T.  R.  44). 

(c)  Thompson  v.  Swmonds  (5  T.  R.  46). 

\d)  4  Bing.  234.  (c)  3  Ad.  &  El.  138. 
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pastL  on  each  plate''  are  not  merely  directory^  bat  make  such 
CBAnu  IX  engraving  part  of  the  thing  to  be  protected.  And  in  reply 
—  to  an  argument  of  counsel  that  17  Geo.  3,  c.  57,  passed  for 
the  purpose  of  enlarging  the  privileges  of  the  artist^  g^^^ 
him  a  right  of  action  for  injuries  to  his  copyright,  without 
any  such  restriction  or  condition  as  is  supposed  to  attach 
under  the  previous  statute  of  G«o.  2,  Lord  Denman,  C.J., 
remarked :  ''The  statutes  are  evidently  connected  with  each 
other;''  and  Littledale,  J.  added :  "the  Stat.  17  Geo.  3,  c.  57, 
was  intended  only  to  give  the  proprietors  of  plates  a  farther 
remedy.  Before  that  Act,  the  person  infringing  the  copy- 
right was  liable  only  to  forfeit  his  plate  and^prints^  and  five 
shillings  for  each  print.  As  many  engravings  are  published 
at  a  great  expense,  this  was  an  insufficient  remedy  for  their 
being  pirated,  and,  therefore,  the  Act  of  17  Geo.  3,  c.  57, 
was  passed  enabUng  the  proprietor  to  recover  damag^es  in 
an  action  on  the  case."  (a) 

All  the  cases  agree  that  the  penalties  at  least  cannot  be 
recovered,  unless  the  conditions  laid  down  in  the  Act  of 
Geo.  2  are  complied  with. 
PabUcfttion  Une.      The  Statute  requires  that  the  "  name  of  the  proprietor" 
2«t  diii^w  shall  be  truly  engraved  on  e€«5h  plate,  as  well  as  ''the  day  of 
^praprtotor-     ^he  first  publishing  thereof."     The  name  of  the  pubUsher  is 
not  required,  but  only  that  of  the  proprietor.     The  Act  does 
not,  however^  say  that  he  shall  be  called  the  proprietor  on 
the  plate ;  he  may  even  be  described  on  the  plate  as  the 
publisher,  provided  he  be  in  fact  the  proprietor.     Thus, 
where  the  publication  line  contained  the  words — "  London  ; 
Published  by  Henry  Graves  &  Co.,  May  1,  1861,  Printsellers 
to  the  Queen,  6,  Pall  MaU,"  Henry  Grraves  &  Co.  being  the 
actual  proprietors  of  the  engraving,  it  was  held  to  be  a 
sufficient  compliance  with  the  requisites  of  the  Act.    In  that 
case(2>)  Kelly,  C.B.,  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  said,  "  The  question  is,  whether  the 
Legislature,  when  they  required  the  name  of  the  proprietor 
to  appear,  required  that  he  should  be  expressly  described  as 
being  the  proprietor.     They  certainly  have  not  said  so  in 
terms,  and  we  must  put  a  reasonable  construction  upon  the 
words  they  have  used.     Every  one  who  is  at  all  conversant 
with  these  things  looks  at  what  is  called  the  'publication  line' 
for  the  name  of  the  proprietor.    The  name  which  appears  on 
the  face  of  the  print  must  be  assumed  to  be  that  of  the  pro- 
prietor^ and  it  cannot  alter  the  effect  or  be  less  a  compliance 

(a)  Of.  Colnaghi  v.  Ward  (6  Jur.  970). 

h)  Graves  v.  Ashford  (L.  Rep.  2  C.  P.  421 ;  16  L,  T.  N.  S.  98 
36  L.  J.  139,  C.  P.). 
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with  the  Act  because  he  is  called  the  publisher.     I  think       pabt  i. 
the  statute   has    been  substantially  and   literally   complied    cbaptTr  ix. 
with.^^  — 

A  further  objection  was  urged  in  the  case  last  referred  to 
— ^that  the  words  "  Henry  Graves  and  Company  "  imported 
that  Henry  Graves  had  a  partner,  who  prima  facie  would  be 
a  part  proprietor  of  the  engraving,  and  that,  as  his  name  was 
not  given  the  Act  was  not  complied  with.  It  appeared, 
however,  from  the  evidence,  that  the  person  indicated  by 
the  words  "  and  company^'  was  a  person  to  whom  Mr. 
Graves  paid  a  fixed  sum  per  month  out  of  his  business ; 
and  the  court  held  that  the  payment  to  a  person  of  a  fixed 
sum  periodically  did  not  constitute  that  person  a  partner  or 
part  proprietor ;  that  Henry  Graves,  therefore,  was  the  sole 
proprietor  of  the  engravings  in  question,  and  that  as  his 
name  appeared  thereon,  the  requirement  of  the  statute  had 
been  sufficiently  compUed  with. 

In  JBlackwp.ll  v.  Harper  {a)  Lord  Hard wicke  held  the  words 
"  Elizabeth  Blackwell,  sculpsit  et  delineavit  ^^  to  be  a  suffi- 
cient disclosure  of  proprietorship. 

In  the  case  just  referred  to  only  one  name  appeared  on 
the  print,  and  so  no  mistake  could  arise.  But  even  where 
more  than  one  name  appears  on  the  engraving,  if  one  of 
them  is  the  name  of  the  proprietor,  the  requirement  of 
the  statute  is  sufficiently  complied  with.  Thus,  where 
the  publication  line  ran  "Newton,  del.,  1st  May,  1826; 
Gladwin,  sculp.,'^  the  Court  of  Common  Pleas  held  it 
to  be  sufficient. (5)  "The  words  on  these  prints,^^  said 
Best,  C.J.,  "do  not  directly  designate  that  the  plaintiff* 
is  the  proprietor,  nor  do  I  believe  that  it  has  ever 
been  stated  on  any  print  that  was  ever  published  who  was 
the  proprietor.  Nor  in  any  one  of  the  cases  which  have 
been  decided  in  favour  of  engravers  has  the  word  proprietor 

ever  appeared  upon  the  print The  words  of  the  Act 

are  satisfied  by  the  disclosure  of  the  proprietor's  name;  this 
is  a  sufficient  indication  of  the  person  who  is  to  be  applied 
to  for  leave  to  copy  the  print ;  coupled  with  the  date,  it 
shows  how  long  the  designer  has  had  the  monopoly,  and 
fully  accomplishes  the  two  objects  of  the  Act/'(c) 

It  is  not  necessary  to  register  engravings  or  prints  under 
the  Act  of  5  &  6  Vict.  c.  45,  in  order  to  sue  for  piracy. 
Registration  is  not  required  even  in  the  case  of  Uthographic 
prints  of  a  map.(c{) 

(a)  2  Atk.  93 ;  Bam.  210,  s.  c. 

(h)  Newtm  v.  Cowk  (4  Bing.  234).  See  also  Stannard  v  Lee  (23 1..  T. 
N.  a  806).  (c)  76.  240.  (d)  Stannard  v.  Lee  {ubi  supra), 

I 
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Pabt  I  Prints  engraved  and  struck  off'  nbroad,  but  published  here, 

OHAPTwt  IX    are  not  within  the  protection  of  the  Copyright  Acts. (a) 
—  For  the  law  relating  to  the  assignment  of  copyright  in 

prints  see  the  chapter  on  the  "Transfer  of  Copyright/' 
jpost;  and  as  to  the  pii-acy  of  prints,  and  the  remedies  for 
piracy,  see  the  chapters  on  "  Piracy,^'  and  "  Remedies  for 
Infiingement,''  j^ost. 


CHAPTER  X. 

DRAMATIC  AND  MUSICAL  COMPOSITIONS. 

Property  The  property  in  a  dramatic  or  musical  composition  is  of  a 

twofold.  twofold  nature.     It  embraces  the  copyright  in  the  compo- 

sition itself,  considered  simply  as  a  literary  production,  and 
also  the  right  of  representing  the  drama  or  performing  the 
musical  composition  at  any  place  of  dramatic  entertainment 
in  the  British  dominions.  Of  the  two  rights  the  latter, 
which  is  the  more  valuable,  was  secured  to  authors  and 
composers  at  a  later  period  than  the  former. 

Prom  the  passing  of  the  Copyright  Act  of  Anno,  the 
authors  of  dramatic,  as  well  as  other  literary  productions,  have 
enjoyed  a  copyright  in  their  works ;  but  it  was  not  till  the 
statute  of  3  &  4  Will.  4,  c.  15,  that  the  right  of  controlling 
the  representation  of  their  dramas  in  any  part  of  the 
British  dominions  was  conferred  on  the  authors  of  dramatic 
compositions.  Before  the  passing  of  that  Act  the  author 
could  not  prevent  anyone  that  liked  to  do  so  from  publicly 
performing  on  the  stage  any  drama  in  which  the  author 
possessed  the  copyright.  He  could  only  prevent  the  publi- 
cation of  his  work  by  multiplication  of  copies  of  it ;  and  it 
was  held  that  repeating  the  piece  from  memory  on  the  stage 
was  no  publication  of  it.  (6)  The  author^s  composition 
might  also  be  altered  and  abridged  to  make  it  more  suitable 
for  theatrical  representation,  and  might  be  so  represented 
for  profit  by  whoever  pleased,  {c) 

The  Legislature  at  length  intervened  to  remedy  this  defect 

3*4  win.  4,  in  the  law.     3  &  4  Will.  4,  c.   15,  commonly  called  Sir 

Bulwer  Lytton's  Act,  gave  to  the  author  or  his  assignee 

of  any   tragedy,  comedy,  play,  opera,  farce,  or  any  other 

dramatic  piece  or  entertainment  composed,  and  not  printed 

(a)  Page  v  Totvnsend  (5  Sim.  395). 

\h)  Cokman  v.  Wathev  (5  T.  K.  245) ;  MackKn  v.  Richardson  (Amb. 
694).  (c)  Murray  v.  EllisUm  (5  Bar.  and  Aid.  657). 


Digitized  by  VjOOQ IC 


DRAMATIC  AND   MUSICAL  COMPOSITIONS.  115 

and   published,  the  sole  right  of  having  it  represented  in       Paut  i. 
any  part  of  the  British  dominions,  and  to  the  author  or  his     chapter  x. 
assippiee   of    any   such   dramatic   production,   printed   and         — 
published  within  ten  years  before  the  passing  of  the  Act,  or 
which  might  be  printed  and  published  after  the  passing  of 
the  Act,  the  sole  liberty  of  representing  or  causing  to  be 
represented  the  same  at  any  place  of  dramatic  entertain- 
ment in  the  British  dominions  during  the  same  period  of 
time  that  copyright  then  subsisted  in  books.     A  proviso 
was  added  saving  the  rights  of  parties  to  whom  before  the 
passing  of  the  Act  the  author  or  his  assignee  had  given 
authority  to  represent  his  piece,  (a) 

The  right  of  the  author  is  further  secured  by  sect.  2,  sect  2. 
which  inflicts  a  penalty  on  persons  performing  pieces  con- 
trary to  the  Act. 

ITie  foregoing  provisions  were  extended  to  musical  com- 
positions by  sect.  20  of  5  &  6  Vict.  c.  45. 

The  duration  of  the  author^s  right  to  restrain  or  authorise  Damtion  or  the 
the  performance  of  his  dramatic  or  musical  compositions  ^^^^ 
is  by  sect.  20  of  5  &  6  Vict.  c.  45,  made  of  equal  length  with 
the  term  of  an  author's  copyright  in  books,  i.e.,  the  author's 
lifetime,  and  seven  years  more  if  they  together  amount  to  or 
exceed  forty-two  years :  if  they  do  not,  the  right  endures  for 
the  term  of  forty-two  years  from  the  period  of  first  publica- 
tion in  the  case  of  books,  or  of  first  public  representation 
or  performance  in  the  case  of  dramatic  pieces  or  musical 
compositions. 

The  section  enacts  that  "the  sole  liberty  of  representing  or 
performing,  or  causing  or  permitting  to  be  represented  or 
performed,  any  dramatic  piece  or  musical  composition,  shall 
endure  and  be  the  property  of  the  author  thereof,  and  his 
assigns,  for  the  term  in  this  Act  provided  for  the  duration 
of  copyright  in  books;  and  the  provisions  hereinbefore 
enacted  in  respect  of  the  property  of  such  copyright,  and 
of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical 
composition,  as  if  the  same  were  herein  expressly  re- 
enacted  and  applied  thereto,  save  and  except  that  the  first  ^ 
public  representation  or  performance  of  any  dramatic 
piece  or  musical  composition  shall  be  deemed  equivalent, 
in  the  construction  of  this  Act,  to  the  first  publication  of 
any  book.^' 

As  to  the  manner  of  registration,  the  same  section  provides  Mode  or  regia- 
•^  that  in  case  of  any  dramatic  piece  or  musical  composition 
in  manuscript,  it  shall  be  sufficient   for  the  person  having 

(a)  Sect.  1. 
I  2 
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the  sole  liberty  of  representing  or  performing,  or  caasing  to 
be  represented  or  performed  the  same,  to  register  only  the 
title  thereof,  the  name  and  place  of  abode  of  the  author  or 
composer  thereof,  the  name  and  place  of  abode  of  the  pro- 
prietor thereof,  and  the  time  and  place  of  its  first  repre- 
sentation or  performance/' 

As  to  remedies  for  infringement  of  the  rights,  sect.  21 
enacts  "  that  the  person  who  shall  at  any  time  have  the 
sole  liberty  of  representing  such  dramatic  piece  or  musical 
composition  shall  have  and  enjoy  the  remedies  given  and 
provided  in  the  said  Act  of  the  third  and  fourth  years  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth, 
passed  to  amend  the  laws  relating  to  dramatic  literary 
property,  during  the  whole  of  his  interest  therein,  as  fully 
as  if  the  same  were  re-enacted  in  this  Act/'  See  the  chapter 
on  "  Remedies  for  Infringement,''  jwsL 

The  right  of  representation  is  now  so  distinct  from  the  copy- 
SorconvoJ^ght  right  in  a  dramatic  or  musical  piece,  that  the  assignment  of 
^erform-"*"*  ""^    tlio  latter  does  not  convey  the  former  without  an  express 
assertion  on  the  register  of  an  intention  to  do  so. 

Sect.  22  enacts  "  that  no  assignment  of  the  copyright  of 
any  book  consisting  of  or  containing  a  dramatic  piece  or 
musical  composition  shall  be  holden  to  convey  to  the  assignee 
the  right  of  representing  or  performing  such  dramatic  piece 
or  musical  composition,  unless  an  entry  in  the  said  registry 
book  shall  be  made  of  such  assignment,  wherein  shall  be 
expressed  the  intention  of  the  parties  that  such  right  should 
pass  by  such  assignment." 

A  "  dramatic  piece  "  is  defined  by  sect.  2  "  to  mean  and 
include  every  tragedy,  comedy,  play,  opera,  farce,  or  other 
scenic,  musical,  or  dramatic  entertainment." 

From  the  preceding  statutory  definition  of  "  dramatic 
piece,"  it  will  be  seen  that  musical  compositions  are  em- 
braced under  that  head,  and  that  the  statutory  provisions 
relating  to  the  performance  of  ordinary  plays  apply  also  to 
musical  entertainments.  Sect.  20,  indeed,  after  reciting 
that  it  is  expedient  to  extend  to  musical  compositions  the 
benefits  of  the  Act  3  &  4  Will.  4,  c.  15,  enacts  that  the 
provisions  of  the  said  Act,  as  well  as  of  the  Act  of  5  &  6 
Vict.  c.  45,  shall  apply  to  musical  compositions,  and  then 
proceeds  to  confer  on  the  authors  the  sole  right  of  represent- 
ing or  performing  them  in  the  terms  already  cited,  p.  115. 

Long  before  this  enactment  it  had  been  held  that  written 
music  was  within  the  Copyright  Act  of  Anne; (a)  but  up  to 
the  time  of  the  passing  of  5  &  6  Vict.  c.  45,  the  author  was 
(a)  Bach  V.  Longman  (Cowp.  623). 


Doflnition  of 
'*  dramatic 
piece  " 
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anable  to  restrain  the  unauthorised  public  performance  of       pabt  l 
his  compositions  by  others.     Lord  Mansfield,  in  the  very     ohxptke  x. 
case  which  decided  that  music  was  within  the  Act  of  Anne,  — 

said :  "  A  person  may  use  the  copy  by  playing  it ;  but  he 
has  no  right  to  rob  the  author  of  the  profit  by  multiplying 
copies,  and  disposing  of  them  to  his  own  use/^  The  author 
is  now  placed  on  a  level,  in  this  respect,  with  the  author  of 
dramatic  pieces  commonly  so  called. 

An  introduction  to  a  pantomime,  which  is  the  only 
icrit(37i  part  of  such  an  entertainment,  is  a  dramatic  piece 
within  the  protection  of  this  Act.(a)  It  is  not  correct  to  say 
that  such  an  introduction  is  not  an  entire  and  complete 
piece.  (6) 

WTiere  a  person   is   employed   by  another  to  write  for  Authorehip  of 
reward  paid  to  him  a  musical  composition,  to  be  used  as  JftiSn  S^SS^" 
part  of  the  representation  of  a  dramatic  piece,  and  as  a^^^v^y- 
mere  accessory  to  such  dramatic  piece,  the  composer  of  the 
musical  accessory  has  no  copyright  therein.     The  property 
in  music  so  composed  becomes  vested  in  the  employer,  and 
he  does  not  require  the  consent  of  the  composer  in  order  to 
represent  it.     This  was  decided  by  the  Court  of  Common 
Pleas  in  the  case  of  Hatton  v.  Kean,{c)  where  the  plaintiff 
had  been  employed  by  the  defendani:  to  compose  certain 
music  to  be  performed  during  and  as  part  of  the  representa- 
tion of  three  of  Shakespeare's  plays.     The  musical  composi- 
tion was  held  to  have  become  the  property  of  Mr  Kean,  and 
the  plaintiflf  was  held  never  to  have  been,  within  the  Ian-  * 
guAge  of  the  statute,  the  owner  or  proprietor  thereof.    This 
case  was  followed  and  approved  in  Wallerstein  v.  Herbert, {d) 
where  the  composer  of  the  musical  accessories  was  employed 
to  find  an  orchestral  band,  to  procure  and  pay  all  the  musical  - 
performers,  and  furnish  all  the  musical  instruments,  to  pro- 
vide, lead,  and  perform  overtures  and  entr'acte  music,  and  the 
music  incidental  to  the  dramatic  performances.    In  perfor- 
mance of  his  duties  under  this  engagement  he  composed 

Co)  Lee  v.  Simpson  (3  C.  B.  871). 

(b)  3  C.  B.  881,  882.  As  to  what  is  a  dramatic  entertainment  within 
6  &  7  Vict.  c.  68,  see  Day  v.  Simpson  (18  C.  B.  N.  S.  680). 

(c)  7  C.  B.  N.  S.  268 ;  29  L.  J.  20,  C.  P. ;  1  L.  T.  N.  S.  10. 

(d)  16  L.  T.  N.  S.  453 ;  15  W.  K.  838.  See  Keene  v.  Wheatky 
(9  xVmer.  Law  Reg.  47),  where  A.,  in  the  general  theatrical  employment 
of  B.,  was  engaged  in  the  office  of  assisting  in  the  adaptation  of  a  play 
for  representation,  and  B.  was  held  to  be  the  proprietor  of  the  additions 
so  made,  as  products  of  his  intellectual  exertions  in  a  particular  service 
in  his  employment ;  on  the  principle  that  where  an  inventor  in  the  course 
of  his  experimental  essays  employs  an  assistant,  who  suggests  and 
adapts  a  subordinate  improvement,  it  is  in  law  an  incident  or  part  of 
the  employer*B  main  invention. 
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pabt  l       the  music  for  a  drama  called  '^  Lady  Audley's  Secret,"  and 
cuApncB  X.    it  was  held  that  he  had  no  copyright  in  such  music. 
„.     .  —■  A  pianoforte  score  of  an  opera  is  an  independent  musical 

Pianoforte  Bcoro  ^     ,,'  .  j     j-   i.-       i.    r  X  -i.      le 

of  ail  opera.  couiposition  Separate  and  distmct  from  the  opera  itseli ; 
and  where  such  pianoforte  score  has  been  arranged  by 
a  person  other  than  the  composer  of  the  opera,  it  is 
incorrect  to  register  the  score  as  the  composition  of  the 
composer  of  the  opera. (a)  "It  seems  impossible,"  says 
Cockbum,  C.J.,  "to  believe  that  any  musician,  however 
great  his  talent,  whether  as  a  composer  or  as  an  executant, 
from  the  mere  circumstance  of  having  the  opera  in  its 
entirety  before  him,  that  is  to  say,  with  all  the  score  for  all 
the  instruments,  which  neither  eye  nor  mind  could  take  in 
at  the  same  time,  could  be  able  to  play  the  accompaniment 
while  singing  the  music  of  the  opera  at  the  piano.  It 
requires  time,  reflection,  skill  and  mind  so  to  condense  the 
opera  score  as  to  compose  the  pianoforte  accompaniment. 
I  cannot  therefore  bring  myself  to  think  that  the  pianoforte 
arrangement  of  the  music  of  an  opera,  which  originally 
consisted  of  vocal  music  and  instrumentation  to  be  executed 
by  some  half  hundred  instruments  can  be  said  to  be  any- 
thing else  than  a  specific,  separate,  and  distinct  work  from 
the  opera  itself."  (6) 

Whether  a  pianoforte  arrangement  of  the  score  of  an 
opera  executed  without  the  consent  of  the  composer  of  the 
opera  would  be  an  infringement  of  his  copyright  therein, 
has  not  been  expressly  decided.  In  Wood  v.  Boo8ey,{c) 
Cockbum,  O.J.,  carefully  guarded  himself  against  being 
understood  to  decide  that  it  would  not,  and  Blackburn,  J., 
was  of  opinion  that  it  would.  Kelly,  C.B.,  on  appeal((i)  says, 
"No  doubt  it  is  a  piracy  of  the  opera,  and  the  composer  may 
maintain  an  action  against  the  adapter  or  the  publisher  of 
the  adaptation;"  but  it  was  not  necessary  to  decide  the 
point  in  that  case. 

As  to  the  assignment  of  the  rights  treated  of  in  this 
chapter,  the  infringement  thereof,  and  the  remedies  for 
infringement,  see  the  chapters  on  "Transfer,"  "Piracy," 
and  "  Remedies  for  Infringement,"  ])otit, 

(a)  Wood  V.  Jioosey  (L.  Hep.  2  Q.  B.  340;  7  B.  &  S.  869  ;  15  L.  T. 
N.  S.  530 ;  36  L.  J.  103,  Q.  B. ;  affirmed  on  appeal,  L.  Rep.  3  Q.B. 
223 ;  9  B.  &  S.  175 ;  37  L.  J.  84,  Q.  B. ;  18  L.  T.  N.  S.  105.) 

(ft)  L.  Kcp.  2  Q.  B.  350 ;  15  L.  T.  N.  S.  530 ;  36  L.  J.  103,  Q.B.  ; 
15  W.  K.  309. 

(c)  L.  Rep.  2  Q.  B.  350,  354.  See  the  remarks  of  Lord  Abinger, 
C.B.,  in  jyAlniaina  v.  Boosey  (1  Y.  &  C.  288). 

(fl)  18  L.  T.  N.  S  108;  L.  Hep.  3  Q.  B.  22^  ;  37  L.  J.  84,  Q.  B. : 
10  W.  U.  485. 
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CHAPTER  XI. 
PAINTINGS,  DRAWINGS,  AND  PHOTOGRAPHS. 


Part  i. 
Chaptbh  XL 


The  copyright  in  paintings^  drawings,  and  photographs 
dates  from,  and  is  altogether  dependent  on,  the  statute 
25  &  26  Vict.  c.  68.  The  preamble  to  that  Act  states  that 
"  the  authors  of  paintings,  drawings,  and  photographs  have 
no  copyright  in  such  their  works,  (a)  and  it  is  expedient 
that  the  law  should  in  that  respect  be  amended.^' 

Sect.  1  enacts  that  "  the  author,  being  a  British  subject  Nature  and 
or  resident  within  the  dominions  of  the  Crown,  of  every  SSht^^"  **'  **** 
original  painting,  drawing,  and  photograph  which  shall  be 
or  shall  have  been  made  either  in  the  British  dominions  or 
elsewhere,  and  which  shall  not  have  been  sold  or  disposed 
of  before  the  commencement  of  this  Act,  and  his  assigns 
shall  have  the  soh  and  exchisive  right  of  copying ,  engraving y 
reproducing  and  multiplying  mich  jiainting  or  drawing  and 
the  design  thereof  or  such  photograph  and  tlie  negative  thereof, 
hy  any  moans  and,  of  any  size,  for  the  term  of  the  natural 
life  of  such  author  and  seven  years  after  his  death." 

A  photograph  of  an  engraving  or  picture  is  a  photograph 
in  which  copyright  is "  given  by  this  section.  In  a  recent 
ca.sc,{/>)  it  was  contended  in  argument  that  photographs 
taken  from  engravings  or  pictures  are  not '' original"  photo- 
graphs within  the  meaning  of  the  statute,  and  therefore 
that  no  copyright  existed  in  them,  to  which  Blackburn,  J., 
replied :  "  It  does  not  appear  from  the  language  of  the 
Act  that  the  word  'original^  was  intended  to  apply  at  all  to 
photographs;  but  if  it  does,  what  photograph  can  be 
original  if  a  photograph  from  a  picture  of  an  artist  is 
not  so  V 

Sect.  1  contains  a  proviso  ''  that  when  any  painting  or  where  work  is 
drawing,  or  the  negative  of  any  photograph,  shall  for  the  first  fOT*lS)Sre?*^* 
time  after  the  passing  of  this  Act  [29th  July,  1862]  be  sold 
or  disposed  of,  or  shall  be  made  or  executed  for  or  on  behalf 
of  any  other  person  for  a  good  or  valuable  consideration, 
the  person  so  selling  or  disposing  of  or  making  or  executing 
the  same  shall  not  retain  the  copyright  thereof,  unless  it  be 
expressly  reserved  to  him  by  agreement  in  writing,  signed, 
at  or  before  the  time  of  such  sale  or  disposition,  by  the 
vendee  or  assignee  of  such  painting  or  drawing,  or  of  such 
negative  of  a  photograph,  or  by  the  person  for  or  on  whose 
(a)  See  the  opinion  of  Abbott,   O.J.,  in   De  Berenyer  v.   Wheble 
(2  St.  N.  P.  649). 
(6)  Graxxs's  cane  (20  L.  T.  N.  S.  877  ;  L.  Hep.  4  t^.  B.  715). 
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pabt  I.       behalf  the  same  shall  be  so  made  or  executed,  but  the  copy- 
Ohapmii  XI.    right  shall  belong  to  the  vendee  or  assignee  of  such  painting 
—  or  drawing,  or  of  such  negative  of  a  photograph,  or  to  the 

person  for  or  on  whose  behalf  the  same  shall  have  been 
made  or  executed ;  nor  shall  the  vendee  or  assignee  thereof 
be  entitled  to  any  such  copyright,  unless,  at  or  before  the 
time  of  such  sale  or  disposition,  an  agreement  in  writing, 
signed  by  the  person  so  selling  or  disposing  of  the  same,  or 
by  his  agent  di^ly  authorised,  shall  have  been  made  to  that 
effect/' 

By  force  of  this  section  the  copyright  in  a  painting, 
drawing,  or  photograph  made  for  or  on  behalf  of  any  other 
person  for  a  good  or  valuable  consideration,  is  altogether 
gone,  unless  (1)  it  be  either  expressly  reserved  to  the  author 
by  the  vendee  or  assignee  "  by  agreement  in  writing  signed 
at  or  before  the  time''  of  sale  or  disposition,  or  (2)  it  be 
conferred  on  the  vendee  or  assignee  "  at  or  before  the  time 
of  sale  or  disposition"  by  "  an  agreement  in  writing  by 
the  person  so  selling  or  disposing,  or  by  his  agent  duly 
authorised." 

Sect.  2  provides  that  nothing  contained  in  the  Act  ^'  shall 
prejudice  the  right  of  any  person  to  copy  or  use  any  work 
in  which  there  shall  be  no  copyright,  or  to  represent  any 
scene  or  object,  notwithstanding  that  there  may  be  copy- 
right in  some  representation  of  such  scene  or  object." 
This  means  that,  though  the  owner  of  a  particular  photo- 
graph, &c.,  may  have  the  sole  right  of  multiplying  copies  of 
it,  nobody  else  shall  be  prevented  from  taking  a  fresh 
photograph,  &c.,  of  the  same  object  or  place,  (a) 
RegistnUon.  Scct.  4  providcs  as  to  registration  that  "  there  shall  be 

kept  at  the  Hall  of  the  Stationers'  Company,  by  the  officer 
appointed  by  the  said  company  for  the  purposes  of  the  Act 
5  &  6  Vict.  c.  45,  a  book  or  books  called  "  The  Register  of 
Proprietors  of  Copyright  in  Paintings,  Drawings,  and 
Photographs,"  wherein  shall  be  entered  a  memorandum  of 
every  copyright  to  which  any  person  shall  be  entitled  under 
this  Act,  and  also  of  every  subsequent  assignment  of  any 
such  copyright ;  and  such  memorandum  shall  contain  a 
statement  of  the  date  of  such  agreement  or  assignment,  and 
of  the  names  of  the  parties  thereto,  and  of  the  name  and 
place  of  abode  of  the  person  in  whom  such  copyright  shall 
be  vested  by  virtue  thereof,  and  of  the  name  and  place 
of  abode  of  the  author  of  the  work  in  which  there 
shall  be  such  copyright,  together  with  a  short  description 

(a)  Per  Blackburn,  J.,  Gravtif's  case  (20  L.  T.  N.  S.  881 :  L.  Rep. 
4  Q.  B.  722). 
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of  the  nature  and  sabject  of  such  work^  and  in  addition       partL 
thereto,  if  the  person  registering  shall  so  desire,  a  sketch,    CHArrKK  xl 
outline,  or  photograph  of  the  said  works/'  — 

This  section  also  provides  that  *'  no  proprietor  of  any  such 
copyright  shall  be  entitled  to  the  benefit  of  this  Act  until 
such  registration,  and  no  action  shall  be  sustainable  nor 
any  penalty  be  recoverable  in  respect  of  anything  done 
before  registration/' 

This  renders  registration  necessary  on  the  part  of  an 
assignee  before  he  can  sue  for  the  penalties  imposed  by  the 
Act  in  case  of  infringement;  but  it  does  not  make  it 
necessary  that  all  or  any  previous  assignments  should  also 
be  registered,  or  that  the  copyright  of  the  original  author 
should  be  registered.  It  is  enough  that  the  assignment  to 
the  person  suing  has  been  registered,  (a) 

The  Act  requires  that  the  memorandum  of  registration  sufficiency  of 
should  contain  amongst  other  things  "a  short  description  of '*®"®'^p"°°' 
the  nature  and  subject  of  the  work,  and  in  addition  thereto, 
if  the  person  registering  shall  so  desire,  a  sketch,  outline,  or 
photograph''  of  the  work.  The  question  has  been  raised 
in  two  cases,  what  is  a  sufficient  "  description  of  the  nature 
and  subject"  of  the  work  within  the  meaning  of  this  section  ? 
In  Ex  parte  Beal  {b)  it  was  contended  that  the  entry  of  the 
name  '^  Ordered  on  Foreign  Service "  was  not  a  sufficient 
description  of  a  picture  of  a  young  officer  in  a  railway  carriage 
taking  leave  of  a  lady,  nor  the  entry  of  the  names  "  My  First 
Sermon"  and  ''My  Second  Sermon"  a  sufficient  description 
of  a  picture  and  a  photograph  representing  respectively  a  child 
looking  with  eyes  wide  open  at  its  first  sermon,  and  fast 
asleep  at  its  second.  The  Court  of  Queen's  Bench,  however, 
thought  that  the  requirements  of  the  statute  had  been  suffi- 
ciently complied  with. 

"Is  not  the  object  of  the  Legislature,"  said  Black- 
bum,  J.,  "  that  enough  be  stated  to  identify  the  produc- 
tion, and  that  the  registration  must  be  bond  fide  f  that  a 
man  shall  not  first  claim  one  thing,  and  then  sue  for 
another  ?  The  description  must  be  such  as  shall  earmark 
the  subject."  In  answer  to  an  argument  that  the  object  of  the 
registration  was  like  that  of  the  registration  of  a  patent,  viz., 
to  give  notice  to  everyone  of  certain  things  which  he  is  not 
to  do,  Blackburn,  J.,  said,  "  That  is  not  the  pbject.  Penal- 
ties are  imposed  on  persons  who  copy  the  work  of  others. 
The  person  who  does  so  must  in  most  cases  know  that  ho  is 

(a)  Graves's  case  (20  L.  T.  N.  S.  881 ;  L.  Rep.  4  Q.  B.  722). 

(b)  9  B.  &  S.  395;  L.  Rep.  3  Q.  B.  387;  18  L.  T.  N.  S.  285;  37  L.  J. 
161,  Q,  B. 
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Pabt  I        pirating  from  someone.     No  doubt  there  is  the  conceivable 
OHAFTitR  XI.    c*'*®  where  he  does  this  because  he  is  told  by  another  pei^son 
—         who  has  no  authority  that  ho  may  do  so ;  and  if  he   does 
this  with  bona  juUs  the  penalty   should  be  reduced   to   a 
nominal  sum.     Then,  in  the  case  where  a  man  sells  copies  of 
a  work  not  made  by  himself  but  by  others,  the  statute  says 
this  must  be  done  knowingly.     The  object  of  the  Legislature 
was  that  there  should  be  such  a  description  of  the  subject  as 
will  be  suflGicient  to  identify  it.     For  this  purpose  the  con- 
ventional name   applied   to    it   will  in   general   hardly    be 
suflGicient ;  there  should  be  description  of  the  subject ;  and 
whether  there  is  or  not  is  a  question  of  fact  for  the  tribunal. 
Taking  that  as  the  question  which  was  before  the  justice  in 
this   case,   and   importing   our   own    knowledge    of    these 
pictures,  which  we  have  all  seen,    the   description  of  the 
subject  of  the  first  is  evidently  that  of  an  officer  ordered 
abroad,  and  taking  leave  of  his  friends.     So  of  the  second 
and  third  :    who    could   reasonably   doubt   that  what    was 
intended  to  bo  represented  was  a  child  looking  with  eyes 
wide  open  at  its  first  sermon  and  fast  asleep  at  the  second  ? 
Some  cases  were  suggested  in  the  argument  in  which  I  do 
not  say  there  might  not  be  some  difficulty,  as,  for  instance, 
the  figure  of  a  dog  described  as  ^A  distinguished  Member 
of  the  Humane  Society.'     So  also  a  bullfinch  and  a  couple 
of  squirrels,  described  as  'A  Piper  and  a  Pair  of  Nutcrackera.' 
There  it  would  be  right  to  put  a  short  description  of  the 
subject,  or  at  all  events  wise  to  give  more  than  the  name. 
But  the  question  here  is,  does  what  is  given  earmark  the 
picture  ?  '^ 

In  Re  Walker  and  Gr/-avGs{a)  the  sufficiency  of  the  descrip- 
tion of  the  picture  last  referred  to,  '^A  Piper  and  a  Pair 
of  Nutcrackers,^'  was  questioned,  but  the  Court  did  not  find 
it  necessary  to  pronounce  an  opinion  on  the  subject. 
BegiiitrfttioD,  *a  The  Several  enactments  in  the  Act  5  &  G  Vict.  c.  45,(/>) 
with  relation  to  keeping  the  register  book  thereby  required, 
and  the  inspection  thereof,  the  searches  therein,  and  the 
delivery  of  certified  and  stamped  copies  thereof,  the  recep- 
tion of  such  copies  in  evidence,  the  making  of  false  entries 
in  the  said  book,  and  the  production  in  evidence  of  papers 
falsely  purporting  to  be  copies  of  such  entries,  the  appli- 
cation to  the  courts  and  judges  by  persons  aggrieved  by 
entries  in  the  said  book,  and  the  expunging  and  varying 
such  entries,  are  to  apply  to  the  book  or  books  to  be  kept  by 
virtue  of  the  present  Act,  and  to  the  entries  and  assignments 

(a)  20  L.  T.  N.  S.  877 :  L.  l^p.  4  Q.  B.  715. 
(6)   Vide  ante,  pp.  66-59. 
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of  copyriglit  and  proprietorship   therein   under   this   Act,       paet  i. 
except  that  the  forms  of  entry  prescribed  by  5  &  6  Vict.  c.  45,    cha™  xi. 
may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  officer  of  the  Company  of 
Stationers  for  making  any  entry  required  by  this  Act  shall 
be  one  shilling  only  .(a) 

A  person  who  has  been  convicted  of  infringing  the  copy-  Pcraon 
right  in  certain  paintings  and  photographs  of  the  registered  ""««^*^^®** 
proprietor,  but  who  sets  up  no  title  in  himself  or  adduces 
any  evidence  to  rebut  the  inivm  facie  evidence  of  proprietor- 
ship afforded  by  the  book  of  registry,  is  not  a  person 
"  aggrieved "  within  the  meaning  of  this  section  or  of  sect. 
14  of  5  &  6  Vict.  c.  45. 

"A  person,^^  said  Hannen,  J.,(Z>)  'Ho  be  'aggrieved^ 
within  the  meaning  of  the  statute  must  show  that  the  entry 
is  inconsistent  with  some  right  that  he  sets  up  in  himself 
or  in  some  other  person,  or  that  the  entry  would  really 
interfere  with  some  intended  action  on  the  part  of  the 
person  making  the  application.'^  "It  seems,''  said  Black- 
bum,  J.,  in  the  same  case,((5)  ''that  to  make  a  person 
aggrieved  within  the  meaning  of  the  statute,  the  applicant 
most  have  some  substantial  objection,  and  one  going  to  the 
merits  of  the  registered  proprietor's  title ;  then  the  court 
may  direct  an  issue,  or  have  the  question  otherwise  disposed 
of,  or,  if  they  think  this  the  proper  course,  may  set  aside  or 
expunge  the  entry.  But  I  do  not  think  it  is  enough  to 
entitle  a  person  to  say  that  he  is  aggrieved  and  that  the 
entry  ought  to  be  expunged,  that  although  the  registered 
proprietor  has  a  complete  title  in  equity  and  in  good  sense, 
yet  there  is  some  slip  either  in  the  signing  of  the  memo- 
randum or  in  the  spelling  of  a  name ;  this  would  be  my  view 
if  it  were  necessary  to  decide  this  question."  Compare  the 
language  of  Willes,  J.,  in  Ex  parte  Davidson,  cited  ante,  p.  94. 

Copyright  in  paintings,  drawings,  and  photographs  is 
personal  property,  and  assignable  as  such,  [d) 

As  to  the  infringement  of  this  copyright  and  the  remedies 
for  infringement  see  the  chapters  on  ^'  Piracy,"  and  the 
"  R<?raedies  for  Infringement,"  po>it. 

(a)  25  &  26  Vict.  c.  68,  8.  5. 

{h)  Graves  s  case  (L.  Kep.  4  Q.  B.  724 ;  20  L.  T.  N.  S.  877).        (r)  Ih. 
(d)  25  &  26  Vict.  c.  68,  8.  3.    bee  the  chapter  on  "  Transfer  of  Copy- 
nght,"  past. 


Digitized  byLnOOQlC 


124  LAW  OP   COPYRIGHT. 

Paet  I. 

UHAi^xii.  CHAPTER  XII. 

SCULPTURE,  MODELS,  AND  BUSTS. 

Thk  copyright  in  sculpture,  models,  and  casts  is  dependant 
solely  on  the  Act  54  Geo.  3,  c.  56 ;  the  former  Act  on  the 
subject  (38  Geo.  3, o.  71), (a)  beingnow  repealed.(6) 
subjeetH  in  Soct.  1  of  54  Goo.  3,  c.  56,  onacts  "  that  from  and  after 

j2J£~^^^*^*  the  passing  of  this  Act  every  person  or  persons  who  shall 
make  or  cause  to  be  made  any  new  and  original  sculpture, 
or  model,  or  copy  or  cast  of  the  human  figure  or  human 
figures,  or  of  any  bust  or  busts,. or  of  any  part  or  parts  of 
the  human  figure,  clothed  in  drapery  or  otherwise,  or  of  any 
animal  or  animals,  or  of  any  part  or  parts  of  any  animal 
combined  with  the  human  figure  or  otherwise,  or  of  any 
subject  being  matter  of  invention  in  sculpture,  or  of  any 
alto  or,  basso  relievo  representing  any  of  the  matters  or 
things  hereinbefore  mentioned,  or  any  cast  from  nature  of 
the  human  figure,  or  of  any  part  or  parts  of  the  humau 
figure,  or  of  any  cast  from  nature  of  any  animal,  or  of  any 
part  or  parts  of  any  animal,  or  of  any  such  subject  contain- 
ing or  representing  any  of  the  matters  and  things  herein- 
before mentioned,  whether  separate  or  combined,  shall  have 
the  sole  right  and  property  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy,  and  cast  of  the  human 
figure  or  human  figures,  and  of  all  and  in  every  such  bust 
or  busts,  and  of  all  and  in  every  such  part  or  parts  of  the 
human  figure,  clothed  in  drapery  or  otherwise,  and  of  all 
and  in  every  such  new  and  original  sculpture,  model,  copy 
and  cast,  representing  any  animal  or  animals,  and  of  all  and 
in  every  such  work  representing  any  part  or  parts  of  any 
animal  combined  with  the  human  figure  or  otherwise,  and  uf 
all  and  in  every  such  new  and  original  sculpture,  model, 
copy  and  cast  of  any  subject,  being  matter  of  invention  in 
sculpture,  and  of  all  and  in  every  such  new  and  original 
sculpture,  model,  copy  and  cast  in  alto  or  basso  relievo, 
representing  any  of  the  matters  or  things  hereinbefore  men- 
tioned, and  of  every  such  cast  ^  from  nature,  for  the  term  of 
fourteen  years  from  first  putting  forth  or  publishing  the 
condition  to  be  Same  ;  provided,  in  all  and  in  every  case,  the  proprietor  or 
obeerred.  proprietors  do  causo  his,  her,  or  their  name  or  names,  with 

the  date,  to  be  put  on  all  and  every  such  new  and  original 

(a)  For  the  opinion  of  Lord  Elleuborough  on  the  inefficient  character 
of  thifl  Act,  see  Gahagan  v.  CoojK't-  (3  Camp.  Ill,  114). 
(ft)  By  24  &  25  Vict.  c.  101. 
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sculpture,  model,  copy  or  cast,  and  on  every  such  oast  from       pam  l 
nature,  before  the  same  shall  be  put  forth  or  published/*  ohaitoxil 

The  term  of  enjoyment  is,  by  the  above  section,  to  be  lyQ^j,^ 
"  fourteen  years  from  first  putting  forth  or  publishing  "  the 
work ;  but  an  additional  term  of  copyright  is  granted  if  the 
maker  of  the  original  sculpture,  &c.,is  living  at  the  expiration 
of  the  former  term,  and  has  not  divested  himself  of  the  right. 
Sect.  6  provides  "  that  from  and  immediately  after  the 
expiration  of  the  said  term  of  fourteen  years,  the  sole  right 
of  making  and  disposing  of  such  new  and  original  sculpture, 
or  model,  or  copy,  or  cast  of  any  of  the  matters  or  things 
hereinbefore  mentioned,  shall  return  to  the  person  or 
persons  who  originally  made  or  caused  to  be  made  the 
same,  if  he  or  they  shall  be  then  living,  for  the  further  term 
of  fourteen  years,  excepting  in  the  case  or  cases  where  such 
person  or  persons  shall  hy  sale  or  otherwise  have  divested 
himself,  herself,  or  themselves,  of  such  right  of  making  or 
disposing  of  any  new  and  original  sculpture,  or  model,  or 
copy?  or  cast  of  any  of  the  matters  or  things  hereinbefore 
mentioned,  previous  to  the  passing  of  this  Act." 

Any  of  the  works  in  which  copyright  is  given  by  the  BegiBtratum. 
foregoing  enactments  may  be  registered  under  the  Designs 
Act,  1850  (18  A  14  Vict.  c.  104).  Sect.  6  of  that  Act 
provides  '^  that  the  registrar  of  designs  upon  application  by 
or  on  behalf  of  the  proprietor  of  any  sculpture,  model,  copy, 
or  cast  within  the  protection  of  the  Sculpture  Copyright 
Acts,  (a)  and  upon  being  furnished  with  such  copy,  drawing, 
print,  or  description  in  writing  or  in  print,  as  in  the  judg- 
ment of  the  said  registrar  shall  be  sufficient  to  identify  the 
particular  sculpture,  model,  copy,  or  cast  in  respect  of  which 
registration  is  desired,  and  the. name  of  the  person  claiming 
to  be  proprietor,  together  with  his  place  of  abode  or  business, 
or  other  place  of  address,  or  the  name,  style,  or  title  of  the 
firm  under  which  he  may  be  trading,  shall  register  such 
sculpture,  model,  copy,  or  cast  in  such  manner  and  form  as 
shall  from  time  to  time  be  prescribed  or  approved  by  the 
Board  of  Trade  for  the  whole  or  any  part  of  the  term  during 
which  copyright  in  such  sculpture,  model,  copy,  or  cast 
may  or  shall  exist  under  the  Sculpture  Copyright  Acts, 
and  whenever  any  such  registration  shall  be  made,  the  said 
registrar  shall  certify  under  his  hand  and  seal  of  office,  in 
such  form  as  the  said  board  shall  direct  or  approve,  the 
fact  of  such  registration,  and  the  date  of  the  same,  and  the 
name  of  the  registered  proprietor,  or  the  style  or  title  of 

(a)  The  "  Sculpture  Copyright  Acts  "  is  the  name  given  to  the  Acts 
of  as  Geo.  S,  c.  71,  and  54  Geo.  3,  c.  56. 
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partL       the   firm   under  which   such  proprietor  may  be   trading. 
Chapter  XII.    together  with  his  place  of  abode  or  business  or  other  place 

—         of  address/' 
Copies  to  be  Scct.  7  inflicts  a  penalty  on  persons  making,  importing, 

Sred^anrwit'h  ^^''  Pirated  copies  or  casts  (a)  of  registered  works ;  but  it  is 
date  of  registra-  provided  by  the  same  section  that  no  proprietor  of  any 
sculpture,  model,  copy,  or  cast  which  shall  be  registered 
under  the  Act  shall  be  entitled  to  the  benefit  of  the  Act, 
''  unless  every  copy  or  cast  of  such  sculpture,  model,  copy, 
or  cast  which  shcJl  be  published  by  him  after  such  regis- 
tration shall  be  marked  with  the  word  ^registered,'  and 
with  the  date  of  registration/' 

If  the  article  of  sculpture,  model  copy,  or  cast  is  first 
published  out  of  Her  Majesty's  dominions,  the  maker  has  no 
copyright  in  it  other  than  such  copyright  as  may  be  obtained 
under  the  International  Copyright  Acts.  (6) 


CHAPTER  Xin. 


Power  to  BUB- 
pend,  in  certain 
CAseB,  proht- 
bitioDB  againnt 
admission  of 
pirated  bookn 
Into  colonieB. 
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The  provisions  of  the  Genei'al  Copyright  Act  of  5  &  G  .Vict, 
c.  45,  apply  to  "  every  part  of  the  British  dominions,"  a  term 
which  includes  "all  the  colonies,  settlements,  and  posses- 
sions of  the  Crown  which  now  are  or  hereafter  may  be 
acquired."  (c)  The  Acts  relating  to  copyright  in  works  of 
the  fine  arts  also  apply  to  all  the  British  dominions. 

The  only  enactment  peculiarly  relating  to  the  colonies  is 
the  Act  of  10  &  11  Vict.  c.  95,  passed  to  amend  the  law 
relating  to  the  protection  in  the  colonies  of  works  entitled  to 
copyright  in  the  United  Kingdom.  Previously  to  the  passing 
of  that  Act  it  was  absolutely  prohibited  to  import  into  any 
part  of  the  British  dominions  books  in  which  copyright  sub- 
sisted, first  composed,  written,  or  printed  in  the  United 
Kingdom  and  printed  or  reprinted  in  any  other  country.  (cQ 
But  the  first  section  of  that  Act  provides  "  that  in  case  the 
Legislature  or  proper  legislative  authorities  in  any  British 
possession  shall  be  disposed  to  make  due  provision  for 
securing  or  protecting  the  rights  of  British  authors  in  such 
possession,  and  shall  pass  an  Act  or  make  an  ordinance  for 

(a)  See  the  chapters  on  "  Piracy  "  and  "  Remedies  for  Infringement," 
post,  (6)  See  7  Vict.  c.  12,  s.  19. 

(c)  Sects.  2  and  29. 
{(f)  See  5  &  6  Vict.  c.  46,  s.  17,  and  8  &  9  Vict.  c.  93. 
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that  purpose,  and  shall  transmit  the  same  in  the  proper  Pabtl 
manner  to  the  Secretary  of  State,  in  order  that  it  may  be  chap™  xiil 
submitted  to  Her  Majesty,  and  in  case  Her  Majesty  shall  be  — 
of  opinion  that  such  Act  or  ordinance  is  sufficient  for  the 
purpose  of  securing  to  British  authoi*s  reasonable  protection 
within  such  possession,  it  shall  be  lawful  for  Her  Majesty,  if 
she  think  fit  so  to  do,  to  express  her  royal  approval  of  such 
Act  or  ordinance,  and  thereupon  to  issue  an  Order  in  Council 
declaring  that  so  long  as  the  provisions  of  such  Act  or 
ordinance  continue  in  force  within  such  colony  the  prohibi- 
tions contained  in  the  aforesaid  Acts,  and  hereinbefore 
recited,  and  any  prohibitions  contained  in  the  ssdd  Acts  or 
in  any  other  Acts  against  the  importing,  selling,  letting  out 
to  hire,  exposing  for  sale  or  hire,  or  possessing  foreign 
reprints  of  books  first  composed,  written,  printed,  or  pub- 
lished in  the  United  Kingdom,  and  entitled  to  copyright 
therein,  shall  be  suspended  so  far  as  regards  such  colony ; 
and  thereupon  such  Act  or  ordinance  shall  come  into  opera- 
tion, except  so  far  as  may  be  otherwise  provided  therein,  or 
as  may  be  otherwise  directed  by  such  Order  in  Council, 
anything  in  the  said  last-recited  Act  or  in  any  other  Act  to 
the  contrary  notwithstanding. 

The  Orders  in  Council  are  to  be  published  in  the 
Oazettey  and  laid  before  Parliament,  as  well  as  the  Colonial 
Acts  or  Ordinances.  Sect.  2  enacts  ''  that  every  such 
Order  in  Council  shall,  within  one  week  after  the  issuing 
thereof,  be  published  in  the  London  Oazette,  and  that  a  copy 
thereof,  and  of  every  such  Colonial  Act  or  ordinance  so 
approved  as  aforesaid  by  Her  Majesty,  shall  be  laid  before 
both  Houses  of  Parliament  within  six  weeks  after  the 
issuing  of  such  Order,  if  Parliament  be  then  sitting,  or  if 
ParHament  be  not  then  sitting,  then  within  six  weeks  after 
the  opening  of  the  next  Session  of  Parliament.^^ 

The  following  colonies  have  brought  themselves  within  coionie«  within 
the  provisions  of  this  Act :  New  Brunswick,  Nova  Scotia,  ^^^^^^ 
Prince  Edward^s   Island,  Bermuda,   Bahamas,  Barbadoes, 
Canada,  St.  Lucia,  St.  Vincent,  British  Guiana,  Mauritius, 
Jamaica,  Newfoundland,  Grrenada,  St.  Christopher,  Antigua, 
Nevis,  Cape  of  Good  Hope,  and  Natal. 

By  sect.  91  of  the  Act  30  Vict.  c.  3,  which  joins  Canada, 
Nova  Scotia,  and  New  Brunswick  into  one  dominion,  under 
the  name  of  Canada,  all  matters  coming  under  the  head  of 
copyrights  in  those  three  provinces  are  to  be  within  the 
exclusive  legislative  authority  of  the  Parliameint  of  Canada, 
and  not  within  that  of  the  legislatures  of  the  provinces. 

An  Act  of  the  Legislative  Council  of  Lidia  was  passed  on  ludio. 
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Part  I.       the  subject  of  copyriglit  in  the  year  1847.     After  reciting 
chaito^xiii.  i^  ^1^6  preamble  that  doubts  might  exist  whether  copyright 
—         could  be  enforced  by  the  common  law,  or  by  virtue  of  the 
•   principles  of  equity,  in  the  territories  subject  to  the  govern- 
ment of  the  Bast  India  Company,  and  whether  the  Act  of 
5  &  6  Vict.  c.  45,  had  made  provision  for  the  enforcement  of 
the  right  against  persons  not  being  British  subjects,  it  enacts 
that  copyright  in  every  book   published  in  India   in    the 
author's  lifetime,  after  the  28th  August,  1833,  shall  endure  for 
the  natural  life  of  the  author,  and  seven  years  after,  or  for 
forty-two  years,  if  the  seven  years  sooner  expire ;  and  copy- 
right in  any  book  published  after  the  death  of  the  author 
shall  endure  for  forty-two  years,  and  shall  be  the  property 
of  the  proprietor  of  the  author's  manuscript,  (a) 

A  book  of  registry  is  to  be  kept  in  the  office  of  the  Secre- 
tary to  the  Government  of  India  for  the  Home  Department, 
and  to  be  open  at  all  convenient  times  to  the  inspection  of 
any  person  on  payment  of  eight  annas  for  every  entry 
searched  for  or  inspected;  and  certified  copies  are  to  be 
given  on  payment  of  two  rupees,  such  copies  to  be  received 
in  evidence  in  all  Courts,  and  to  be  primd  facie  proof  of 
proprietorship,  (fe)  The  wilful  making  of  a  false  entry,  or 
producing  a  false  copy  in  evidence,  was  made  a  misde- 
meanor punishable  with  imprisonment  to  the  extent  of  three 
years  j(c)  but  this  enactment  has  since  been  repealed,  (d) 

In  order  to  sue  for  an  infringement  of  copyright  an  entry 
must  be  made  in  the  registry  book  of  the  title  of  the  book, 
the  time  of  the  first  publication,  the  name  and  place  of 
abode  of  the  publisher  and  of  the  proprietor  either  of  the 
whole  or  any  part  of  the  copyright,  in  a  form  given  in  a 
schedule  to  the  Act.  A  sum  of  two  rupees  is  to  be  paid  on 
registering.(e) 

Every  registered  proprietor  may  assign  his  interest,  or  a 
part  of  it,  by  making  entry  in  the  registry  book  of  the 
assignment,  and  of  the  name  and  place  of  abode  of  the 
assignee,  in  a  form  given  in  a  schedule  to  the  Act.  (f)  A 
like  sum  is  to  be  paid  on  making  an  entry  of  assignment.  {</) 
Any  person  deeming  himself  aggrieved  by  any  entry  in  the 
registry  book  may  apply  to  the  supreme  court  or  any  judge 
of  it ;  and  the  judge  may  make  such  order  for  expunging, 
varying,  or  confirming  it  as  he  may  consider  just,  with  or 

(a)  Sect.  1.  (h)  Sect.  3. 

(cS  Sect.  4.  (//)  By  Act  xvii.  of  1862. 

(e)  Sect.  6.  The  form  of  entry  is  exactly  the  same  as  that  given  in 
the  schedule  to  6  &  6  Vict.  c.  46.     Vitie  ante,  p.  88. 

(  /")  Sect.  5.  The  form  is  the  same  as  that  given  in  the  schedule  to 
5  &  6  Vict.  c.  46.  (^)  lb. 
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without  costs^  and  the  secretary  of  the  goyemment  shall       pwl 
cany  out  such  order. (a)  OHAp™xra. 

The  enactment  as  to  the  copyright  in  encyclopaedias, 
reviews^  magazines^  and  other  periodical  works  is  in  all 
respects  the  same  as  that  contained  in  sect.  18  of  5  &  6 
Vict.  c.  46. (ft)  The  proprietor  is  entitled  to  all  the  benefits 
of  registration  by  making  entry  in  the  registry  book  of 
the  title^  the  time  of  first  publication  of  the  first  volume^ 
number,  or  part,  and  the  name  and  place  of  abode  of  the 
proprietor  and  publisher,  (c) 

A  special  action  on  the  case  lies  for  infringements  of 
copyright  by  printing  or  causing  to  be  printed  for  sale  or 
exportation  without  the  proprietor's  consent  in  writing,  or 
by  having  in  one's  possession  for  sale  or  hire  without  such 
consent,  any  book  so  unlawfully  printed,  (d)  The  defendant 
in  such  an  action,  if  it  be  tried  in  the  superior  courts^  must 
I  give  notice  in  writing  of  the  objections  to  the  plaintiffs  title 
on  which  he  means  to  rely,  (e)  and  if  it  be  tried  in  a  local 
court,  he  must  state  the  same  matters  in  his  answer.  (/)  In 
actions  in  the  superior  courts  the  defendant  may  plead  the 
general  issue  and  giye  the  special  matter  in  evidence,  {g) 

All  copies  of  registered  books  which  have  been  unlawfully 
printed  are  to  belong  to  the  registered  proprietor,  who,  after 
demand  in  writing,  may  sue  for  them  in  detinue  or  trover.  (A) 

All  proceedings  under  the  Act  for  offences  committed 
against  it,  must  be  commenced  within  twelve  calendar 
months  after  the  offence  has  been  committed,  (i) 

A  provision  is  made  against  the  possible  suppression  of 
books  of  importance  to  the  public.  Sect.  2  enacts  that  it 
shall  be  lawful  for  the  Governor-General  in  Council,  on 
complaint  made  to  them  that  the  proprietor  of  the  copy- 
right in  any  book  published  after  the  passing  of  the  Act 
has,  after  the  death  of  its  author,  refused  to  republish  it,  or 
allow  the  republication  of  it,  and  that  by  reason  of  such 
refusal,  such  book  may  be  withheld  from  the  public,  to 
grant  a  licence  to  such  complainant  to  publish  the  book  in 
such  manner  and  subject  to  such  conditions  as  they  may 
think  fit,  and  it  shall  be  lawful  for  such  complainant  to 
publish  such  book  according  to  such  licence. 

If  a  work  of  any  sort  is  published  in  a  colony,  no  copy-  workBirabM»h©d 
right  can  be  acquired  in   it  under  the  Copyright  Act  of  Swign  worJa 
5  &  6  Yict.  c.  45.     It  stands  in  all  respects  on  the  same 
footing  as  any  other   foreign  work;   and  the  only  rights 

fa\  Sect.  6.  (6)  Vide  ante,  pp.  97,  98. 

Sect.  11.  (<0  Sect.?.  (e)  Sect.  8.  (/)  Sect.  9. 

I  Sect.  15.  (h)  Sects.  12,  18.  (0  Sect.  16. 
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pau  l       which  can  be  acquired  here  in  respect  of  it  are  those  which 
onArnm  xuL  ™*y  ^G  acquired  by  the  author  of  any  other  work  published 
—         abroad^  under  the  International  Copyright  Acts. 

We  have  already  seen  {ante,  p.  33)  that  the  residence  of 
the  author  in  any  British  colony  at  the  time  of  the  publica- 
tion of  his  work  in  the  United  Kingdom,  is  sufficient  to 
entitle  him  to  a  copyright  in  it  under  5  &  6  Yict.  c.  45. 


CHAPTER  XIV. 
INTERNATIONAL  COPYRIGHT. 

CoFTBiOHT  of  an  international  character  is  altogether  depen- 
dent on  statutory  enactments  of  the  present  reign. 

Since  the  decision  of  the  House  of  Lords  in  Jeffreys  v. 
Boosey,  (a)  it  has  been  a  settled  rule  of  law  that  no  foreigner 
can  enjoy  copyright  in  his  published  work  unless  he  be  present 
in  England  at  the  time  of  its  publication  here.  The  statutes 
which  do  not  deal  expressly  with  the  literary  property  of 
aliens  are  interpreted  as  having  reference  solely  to  those  who 
owe  allegiance^  natural  or  temporary,  to  the  sovereign  of 
these  realms,  and  as  conferring  on  them  alone  a  copyright 
in  their  works.  Such  Acts,  it  has  been  said,  have  a  municipal 
and  territorial  operation,  and  aliens,  as  such,  are  excluded 
from  all  the  benefits  secured  by  them ;  the  copyright  enjoyed 
by  British  authors  being  a  monopoly  conferred  on  them,  at 
the  expense  of  other  British  subjects,  as  an  encouragement 
to  the  composition  of  literary  worxs ;  and  it  would  transcend 
the  legitimate  province  of  municipal  law  to  confer  a  monopoly 
on  foreigners  at  the  expense  of  its  own  subjects.  But  a 
reciprocity  of  protection  for  their  literary  and  dramatic  pro- 
ductions may  with  advantage  be  secured  to  the  authors  of 
different  coimtries ;  and  this  is  the  object  aimed  at  by  the 
International  Copyright  Acts.  Three  have  at  different  times 
been  passed,  of  which  the  first  (1  A  2  Vict.  o.  59),  relating  to 
books  only,  was  repealed  by  the  second  (7  &  8  Vict.  c.  12),  the 
latter  being  amended  and  partly  repealed  by  15  Vict.  c.  12. 
Badproeu  ^  Order  to  secure  the  rights  of  home  authors,  it  is  enacted 

F«otecdon  to  be  }yj  the  Same  statute  which  empowers  Her  Majesty  by  Order 
in  Council  to  grant  copyright  to  foreigners,  "  that  no  such 
Order  in  Council  shall  have  any  effect  unless  it  shall  be 
therein  stated,  as  the  ground  for  issuing  the  same,  that  due 

(a)  4  H.  L.  Gas.  977;  flee,  however,  the  opinionB  of  Lords  Cainui  and 
Westbnry  in  Boutledge  v.  Ldw,  cited  emte,  p.  81,  and  the  obfler^ationB  in 
pp.  31,  82,  anU. 
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protection  has  been  secared  by  the  foreign  Power  so  named       pabt  l 
in  Bach  Order  in  Council  for  the  benefit  of  parties  interested  OHAPrwrxiv. 
in  works  first  published  in  the  dominions  of  Her  Majesty         — 
similar  to  those  comprised  in  such  order/' (a) 

Sect.  2  of  7  &  8  Vict.  c.  1 2,  gives  a  general  power  to  Her  oeneni  power 
Majesty  to  grant  copyright  to  foreigners  by  such  Order  in  SSSSbt  to 
Council  as  has  been  named.     It  enacts  *'  that  it  shall  be  'o^ignew. 
kwful  for  Her  Majesty^  by  any  Order  of  Her  Majesty  in 
Coancil^  to  direct  that^  as  respects  all  or  any  particular  class 
or  classes  of  the  following  works^  namely^   books^   prints,  in  what  works, 
articles  of  sculpture,  and  other  works  of  art,  to  be  defined  in 
such  order,  which  shall  after  a  future  time,  to  be  specified  in 
such  order,  be  first  published  in  any  foreign  country  to  be 
named   in   such   order,  the    authors,  inventors,   designers, 
engravers,  and  makers  thereof  respectively,  their  respective 
executors,  administrators,  and  assigns,  shall  have  the  privi- 
lege of  copyright  therein  during  such  period  or  respective  Donttion. 
periods  as  shall  be  defined  in  such  order,  not  exceeding, 
however,  as  to  any  of  the  above-mentioned  works,  the  term 
of  copyright  which  authors,  inventors,  designers,  engravers, 
and  makers  of  the  like  works  respectively  first  published  in 
the  United  Kingdom  may  be  then  entitled  to  under  the  here- 
inbefore recited  Acts  respectively,  or  under  any  Acts  which 
may  hereafler  be  passed  in  that  behalf/' 

The  Orders  in  Council  are  to  be  published  in  the  London  orders  to  be 
Gazette,  and  to  take  effect  from  the  date  of  such  publica-  cSSSj^SScUaid 
tion.(6)     They  are,  further,  to  be  laid  before  both  Houses  of  ^l^^  ^'^^ 
Parliament  within  six  weeks  after  issuing  them  if  Parliament 
is  then  sitting,  and  if  it  is  not  sitting,  then  within  six  weeks 
after  the  commencement  of  the  next  session,  (c) 

Different  periods  of  duration  for  foreign  copyright,  and  Term  of  enjoy- 
different  times  for  registration   may  be  specified  by  the  fo?  re^ta^on 
Order  in  Council  for  different  countries  and  classes  of  works.  "^'  ^*^' 
By  sect.  13  it  is  enacted  that  the  respective  terms  to  be 
specified  by  such  Orders  in  Council  respectively  for  the  con- 
tumance  of  the  privilege  to  be  granted  in  respect  of  works  to 
be  first  published  in  foreign  countries  may  be  different  for 
works  first  published  in  different  foreign  countries,  and  for 
different  classes  of  such  works ;  and  that  the  times  to  be 
I^eacribed  for  the  entries  to  be  made  in  the  register  book  of 
the  Stationers'  Company,  and  for  the  deliveries  of  the  books 
and  other  articles  to  the  said  officer  of  the  Stationers'  Com- 
ply* as  hereinbefore  is  mentioned,  may  be  different  for 
differ^t  foreig^n  ooontries,  and  for  different  classes  of  books 
or  other  articles. 

(a)  7  &  8  Yict.  c.  12,  a.  14.  (b)  Sect.  15.  (c)  Sect.  16. 

k2 
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No  right  of  property  is  recognised  in  any  of  the  above- 
mentioned  works  except  what  this  Act  confers.  Sect.  19 
enacts  ''  that  neither  the  author  of  any  book^  nor  the  author 
or  composer  of  any  dramatic  piece  or  musical  composition, 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the 
maker  of  any  article  of  sculpture,  or  of  such  other  work  of 
art  as  aforesaid,  which  shall  after  the  passing  of  this  Act  be 
first  pnbhshed  out  of  Her  Majesty^s  dominions,  shall  have  any 
copyright  therein  respectively,  or  any  exclusive  right  to  the 
public  representation  or  performance  thereof,  otherwise  than 
such  (if  any)  as  he  may  become  entitled  to  under  this  Act/* 

This  enactment  applies  equally  to  British  and  to  foreign 
authors  who  first  publish  their  books  or  publicly  represent 
their  dramatic  compositions  abroad.  And  though  no  conven- 
tion has  been  made  with  the  foreign  country  in  which  a  dra- 
matic piece  has  been  performed,  and  so  a  compliance  with 
the  requisites  of  7  &  8  Vict.  c.  12,  is  impossible,  the  author, 
though  a  British  subject,  is  not  entitled  in  this  country  to 
any  copyright  in  his  drama  if  it  has  been  first  represented 
abroad. 

In  BoudcauU  v.  Delajield,{a)  where  the  plaintiff  sought  to 
restrain  the  unauthorised  representation  of  a  dramatic  piece — 
"The  Colleen  Bawn*' — composed  by  him,  and  first  per- 
formed in  New  York,  but  duly  registered  at  Stationers' 
Hall  on  the  day  of  its  first  representation  in  England,  it 
was  contended,  in  support  of  his  alleged  exclusive  right 
of  representation,  that  the  former  Copyright  Acts  were 
intended  to  confer  a  right  upon  British  subjects  at  all 
events,  and  that  the  International  Copyright  Act  of  7  &  8 
Vict.  c.  12,  being  intended  to  extend  to  foreigners,  under 
certain  circumstances  mentioned  in  it,  the  advantages  which 
British  authors  had  in  this  country  with  regard  to  literary 
works  and  dramatic  performances  could  not  be  construed 
to  take  away  the  privilege  already  conferred  upon  British 
subjects ;  and  that  Jeffreys  v.  Boosey  {cmie,  pp.  25-30),  not 
having  been  determined  when  the  7  &  8  Vict.  c.  12,  passed, 
could  not  be  presumed  to  have  been  in  the  purview  of  the 
Legislature.  The  Vice-Chancellor  (Wood)  was  of  a  difierent 
opinion.  After  pointing  out  that  a  foreigner  residing  here, 
and  first  publishing  his  work  here,  is  entitled,  just  as  much 
as  any  British  subject,  to  the  benefit  of  the  copyright 
which  applies  to  dramatic  performances,  but  not  if  he  &st 
published  his  work  abroad,  his  Honour  proceeded :  "  Now, 
that  being  so,  how  would  the  law  stand  when  the  Act 
7  &  8  Vict.  c.  12,  was  passed  ?  If  Mr.  Boucicault  had  been 
(a)  9  Jur.  N,  S,  1282;  83  L.  J.  88,  Ch. ;  12  W.  R.  101. 
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an  American^  and  had  first  represented  his  pi'jce  in  this  p^nL 
country,  he  wonld  have  been  entitled  to  the  benefit  of  the  otumtxiv 
provisions  of  the  Dramatic  Copyright  Act.  Then  an  Act  is  — 
passed  extending  to  any  nation  with  which  the  Queen  may, 
through  her  Privy  Council,  enter  into  arrangements  for  that 
purpose  pursuant  to  the  Act,  the  privileges  which  are 
accorded  to  all  people  who  first  publish  their  works  in  this 
country.  If  the  plaintiff  had  this  sort  of  double  right,  it 
was  just  that  which  the  7  &  8  Vict.  c.  12,  s.  19,  was  intended 
to  extinguish.  That  Act  says  that  no  one  shall  have  this 
double  right.  It  says,  in  other  words,  that  this  Act  having 
been  passed,  if  any  person,  British  subject  or  not,  chooses  to 
deprive  this  country  of  the  advantage  of  the  first  representa- 
tion of  his  work,  then  he  may  get  the  benefit  of  copyright  if 
he  can  under  the  arrangement  which  may  have  been  come  to 
pursuant  to  7  &  8  Vict.  c.  12,  between  this  country  and  the 
country  which  he  so  favours  with  his  representation ;  but  if 
he  chooses  to  publish  his  performance  in  a  country  which  has 
not  entered  into  any  treaty  or  made  any  such  arrangement 
with  regard  to  copyright,  then  this  country  has  nothing  more 
to  say  to  him ;  he  must  be  taken  to  have  elected  under 
which  of  the  two  statutes  with  regard  to  copyright  he  wishes 
to  come,  by  performing  his  work  in  one  country  instead  of 
the  other,  and  he  is  thereby  excluded  from  all  advantage  of 
publishing  in  the  other.  I  cannot  see  anything  to  justify 
me  in  restricting  the  provision  or  to  enable  me  to  say  that  it 
applies  to  foreigners  and  does  not  apply  to  British  subjects, 
llie  object  of  the  Legislature  seems  to  have  been  in  these 
cases  to  secure  in  this  country  the  benefit  of  the  first  publica- 
tion, and  if  it  extended  to  any  other  country  the  same  benefit, 
it  was  only  to  be  on  certain  conditions,  namely,  that  reci- 
procity should  be  afforded  and  that  the  representation  should 
take  place  for  the  first  time  in  England.  I  am  bound  there- 
fore to  hold  that  Mr.  Boucicault's  right  fails.'' 

Sect.  6  renders  the  observance  of  certain  requisites  as  to  Particuian  to 
registry  and  deposit  of  copies  necessary  to  entitle  foreign  SStoreJSSy 
authors,. engravers,  &c.,  to  the  copyright  in  their  works.     It  J{"^^**i'^*""^ 
enacts  "  that  no  author  of  any  book,  dramatic   piece  oi-  ^  *^"^  ** 
musical  composition^  or  his   executors,  administrators^  or 
assigns,  and  no  inventor,  designer,  or  engraver  of  any  print, 
or  maker  of  any  article  of  sculpture,  or  other  work  of  art, 
his  executors,  administrators,  or  assigns,  shall  be  entitled  to 
the  benefit  of  this  Act,  or  of  any  Order  in  Council  to  be 
issued  in  pursuance  thereof,  unless,  within  a  time  or  times 
to  be  in  that  behalf  prescribed  in   each   such  Order  in 
Council,  such  book,  dramatic  piece,  musical  compoditionj 
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Rogistration  of 
booka,  dramatio 
and  musical 
eompoaitlona 


Begtetratlon  of 
pianoforte 
arraQg6ni6iit 
of  operatic 


Mode  of  regis- 
tration where 
book  le  pab- 
llBh<>d  anony- 
mouely. 


Begifltralion  of 
dramatic  and 
musical  com- 
positionB  in 
manuscript 


print,  article  of  scnlptnre,  or  other  work  of  art,  shall  have 
been  so  registered,  and  sach  copy  thereof  shall  haFe  been  so 
delivered  as  hereinafter  is  mentioned/' 

Of  books,  dramatic  and  musical  compositions  (in  the 
event  of  the  same  having  been  printed),  it  is  necessary  to 
register  at  Stationers'  Hall  "  the  title  to  the  copy  thereof, 
the  name  andplace  of  abode  of  the  author  or  composer  thereof, 
the  name  and  place  of  abode  of  the  proprietor  of  the  copy- 
right thereof,  the  time  and  place  of  the  first  publication, 
representation,  or  performance  thereof,  as  the  case  may  be, 
in  the  foreign  country  named  in  the  Order  in  Council  under 
which  the  benefits  of  this  Act  shall  be  claimed.'' 

An  arrangement  for  the  pianoforte  of  the  score  of  an 
opera  is  an  independent  work,  and  must  be  registered  in 
the  name  of  the  arranger  as  composer,  and  not  in  that 
of  the  composer  of  the  original  opera,  although,  if  published 
during  the  existence  of  copyright  in  the  original  opera,  it 
would  have  been  an  infringement  of  the  copyright  therein,  (a) 

Therefore,  in  a  clear  case  of  infringement  by  the  defendant 
of  the  plaintiff's  property,  in  a  pianoforte  arrangement  of 
the  score  of  Nicolai's  opera,  ''Die  Lustigen  Weiber  von 
Windsor,"  made  by  P.  P.  Brissler  of  Berlin,  for  the  repre- 
sentatives of  Nicolai,  and  by  them  assigned  to  the  plaintiff, 
the  plaintiff  was  held  not  entitled  to  maintain  an  action 
against  the  defendant,  because  Nicolai,  and  not  Brissler,  was 
registered  as  the  "author  or  composer  "-of  the  pianoforte 
arrangement.  Though  the  melodies  and  the  harmonies  all 
came  from  the  original  composer,  and  nothing  was,  in  one 
sense,  invented  by  the  arranger  of  the  pianoforte  score ;  still, 
as  the  arrangementof  such  a  score  requires  skill  and  judgment, 
it  was  held  to  be  a  distinct  and  independent  work,  of  which 
the  arranger,  and  not  the  original  composer  of  the  opera, 
should  have  been  registered  as  the  ''author  or  composer." (fc) 

If  a  book  is  published  anonymously  it  is  provided  by 
sect.  7  that  "  it  shall  be  sufficient  to  insert  in  the  entry 
thereof  in  such  register  book  the  name  and  place  of  abode 
of  the  first  publisher  thereof,  instead  of  the  name  and  place 
of  abode  of  the  author  thereof,  together  with  a  declaration 
that  such  entry  is  made  either  on  behalf  of  the  author,  or 
on  behalf  of  such  first  publisher,  as  the  case  may  require." 

Of  dramatic  and  musical  compositions  in  manuscript  it  is 
necessary  to  register  at  Stationers'  Hall  "the  title  to  the 
same,  the  name  and  place  of  abode  of  the  author  or  composer 

(a)  Wood  V.  Boosey  (7  B.  &  S.  869 ;  L.  Rep.  2  Q.  B.  840 ;  16  L.  T. 
N.  8.  530  ;  affirmed  by  the  Exchequer  Chamber,  9  B.  &  S.  176 ;  L.  Rep. 
;j  Q.  B.  223 ;  37  L.  J.  84,  Q.  B;  18  L.  T.  N.  S.  106).  (b)  Ik 
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tliereof,  the  name  and  place  of  abode  of  the  proprietor  of       pawL 
the  right  of  representing  or  performing  the  same^  and  the  ohaptbTxiv. 
time  and  place  of  the  first  representation  or  performance         — 
thereof  in  the  conntiy  named  in  the  Order  in  Council  onder 
which  the  benefit  of  the  Act  shall  be  claimed/^  (a) 

Of  prints^  it  is  necessary  to  register  at  Stationers'  HallBestotntioaor 
"  the  title  thereof,  the  name  and  place  of  abode  of  the  ^^^^ 
inventor^  designer,  or  engraver  thereof,  the  name  of  the 
proprietor  of  the  copyright  therein,  and  the  time  and  place 
of  the  first  publication  thereof  in  the  foreign  country  named 
in  the  Order  in  Council  under  which  the  benefits  of  the  Act 
shall  be  claimed/' (6) 

Of  aarticles  of  sculpture,  and  other  such  works  of  art,  it  Begist»tton  of 
is  necessary  to  register  at  Stationers'  Hall  "  a  descriptive  IJS^^  «<! 
title  thereof,  the  name  and  place  of  abode  of  the  maker  J*®'  ^*^*  <>' 
tiiereof,  the  name  of  the  proprietor  of  the  copyright  therein, 
and  the  time  and  place  of  its  first  publication  in  the  foreign 
country  named  in  the  Order  in  Council,  under  which  tike 
benefit  of  this  Act  shall  be  claimed."(c) 

As  to  deposit,  the  enactment  is  that  '^  One  printed  copy  Depoauof copies, 
of  the  whole  of  such  book  and  of  such  dramatic  piece  or 
musical  composition,  in  the  cTent  of  the  same  having  been 
printed^  and  of  every  volume  thereof,  upon  the  best  paper 
upon  which  the  largest  number  or  impression  of  the  book, 
dramatic  piece,  or  musical  composition  shall  have  been 
printed  for  sale,  together  with  all  maps  and  prints  relating 
thereto,  shall  be  delivered  to  the  officer  of  the  Company  of 
Stationers,  at  the  Hall  of  the  said  Companjr/'(d) 

It  is  not  stated  within  what  time  the  deposit  should  be  made. 

As  to  editions  after  the  first,  sect.  12  provides,  ''that  it  Deposit  in  cmo 
shall  not  be  requisite  to  deliver  to  the  said  officer  of  the  ^tk^r^°^ 
said  Stationers'  Company  any  printed  copy  of  the  second  '""^'"" 
or  of  any  subsequent  edition  of  any  book  or  books   so 
delivered  as  aforesaid,  unless  the  same  shall  contain  addi- 
tions or  alterations." 

As  to  deposit  of  prints,  the  enactment  is  that  "  a  copy 
upon  the  best  paper  upon  which  the  largest  number  or  im- 
pressions of  the  print  shall  have  been  printed  for  sale  shall 
be  delivered  to  the  officer  of  the  Company  of  Stationers,  at 
the  Hall  of  the  said  Company."  (e)  It  is  not  stated  within 
what  time  the  deposit  should  be  made. 

The  officer  of  the  Stationers'  Company  to  whom  the 
deUvery  of  a  copy  is  made,  is  to  give  a  receipt  in  writing 
for  the  same,  and  such  delivenr  is  to  be  to  all  intents  and  pur- 
poses a  sufficient  delivery  under  the  provisions  of  this  Act.(/) 

(a)  Sect.  6.        (b)  lb.      (c)  lb.       (d)  Ih.       (e)  76.        (J)  lb. 
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paxtL  Sect.  11  enacts  'Hhat  the  officer  of  the  Stationers'  (Tom- 

chafto  xrv.  paiiy  shall,  within  one  calendar  month  after  receiving  sucli 
ije  lUn  book,  volume,  or  print  as  aforesaid,  deposit  the  same  in  the 
BridHh  Museum,  library  of  the  British  Museum/' 

As  to  book!,  Whatever  provisions  are  in  force  at  any  time  with  respect 

K??ewJTo*Jppiy  ^  copyright  in  books  published  here  are  to  apply  equally 

M  If  pnbitohed    to  the  Copyright  secured  by  this  Act  to  foreign  authors  or 

*"*  their  assigns,  unless  specially  excepted  by  the  Order    in 

C  'Tucil.     But  delivery  of  copies  to  the  British  Museum  or 

oi:i  :r  libraries  is  not  necessary. 

Sect.  3  enacts  "  that  in  case  any  such  order  shall  apply 
to  books,  all  and  singular  the  enactments  of  the  said  Copy- 
right Amendment  Act  [5  &  6  Vict.  c.  45],  and  of  any  other 
Act  for  the  time  being  in  force  with  relation  to  the  copyriglit 
in  books  first  published  in  this  country,  shall,  from  and  after 
the  time  so  to  bo  specified  in  that  behalf  in  such  order,  and 
subject  to  such  limitation  as  to  the  duration  of  the  copyright 
as  shall  be  therein  contained,  apply  to  and  be  in  force  in 
respect  of  the  books  to  which  such  order  shall  extend,  and 
which  shall  have  been  registered  as  hereinafter  is  provided^ 
in  such  and  the  same  manner  as  if  such  books  were  first 
published  in  the  United  Eangdom,  save  and  except  such 
of  the  said  enactments,  or  such  parts  thereof,  as  shall  be 
excepted  in  such  order,  and  save  and  except  such  of  the  said 
enactments  as  relate  to  the  delivery  of  copies  of  books  at 
the  British  Museum,  and  to  or  for  the  use  of  the  other 
libraries  mentioned  in  the  said  Copyright  Amendment  Act.'' 
innsiAdonB.  Soct.  18  added  a  proviso  as  to  translations  which  has  since 

been  altered.  The  proviso  enacted  that  nothing  in  the  Act 
contained  should  be  construed  to  prevent  "the  printing,  pub- 
lication, or  sale  of  any  translation  of  any  book  the  author 
whereof  and  his  assigns  might  be  entitled  to  the  benefit  of 
the  Act.^^  But  this  has  been  repealed  by  sect.  1  of  15  Vict, 
c.  12,  so  far  as  it  is  inconsistent  with  the  provisions  of  that 
Act.  And  sect.  2  of  15  Vict.  c.  12,  empowers  Her  Majesty 
by  Order  in  Council  to  confer  on  foreign  authors  and  their 
assignees  the  right  to  prevent  the  publication  in  the  British 
Dominions  of  unauthorised  translations  of  works  published 
abroad,  for  a  period  not  exceeding  five  years  from  the  first 
publication  of  an  authorised  translation. 

The  words  of  sect.  2  are  as  follow :  ''  Her  Majesty  may, 
by  Order  in  Council,  direct  that  the  authors  of  books  which 
are,  after  a  future  time,  to  be  specified  in  such  order,  published 
in  any  foreign  country,  to  be  named  in  such  order,  their 
executors,  administrators,  and  assigns,  shall,  subject  to  the 
provisions  hereinafter  contained  or  referred  to,  be  empowered 
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to  prevent  the  publication  in  the  British  Dominions  of  any  p^w  i. 
translations  of  such  books  not  authorised  by  them,  for  such  OHAprai  xiv 
time  as  may  be  specified  in  such  order,  not  extending 
beyond  the  expiration  of  five  years  from  the  time  at  which 
the  authorised  translations  of  such  books  hereinafter  men- 
tioned are  respectively  first  published,  and,  in  the  case  of 
books  pubhshed  in  parts,  not  extending  as  to  each  part 
beyond  the  expiration  of  five  years  from  the  time  at  which 
the  authorised  translation  of  such  part  is  first  published/^ 

The  right  is  to  be  protected  by  all  the  laws  in  force  with 

reference  to  copyright  in  books  published  here.     Sect.  3 

enacts   that,  '^  subject  to  any  provisions  or  qualifications 

contained  in    such    order,   and    to   the    provisions   herein 

contained  or  referred  to,  the  laws  and  enactments  for  the 

time    being   in   force   for  the   purpose   of  preventing   the 

infringement  of  copyright  in  books  published  in  the  British 

dominions    shall  be  applied  for  the  purpose  of  preventing 

the  publication  of  translations  of  the  books  to  which  such 

order  extends  which  are  not  sanctioned  by  the  authors  of 

such  books,  except  only  such  parts  of  the  said  enactments 

as  relate  to  the  deUvery  of  copies  of  books  for  the  use  of  the 

British  Museum,  and  for  the  use  of  the  other  Ubraries  therein 

referred  to/' 

An  exception  is  made  by  sect.  7  in  the  case  of  articles  Ezeepttonsin 
of  a  political  nature  published  in  foreign  newspapers  orJ*"®*^°' 
periodicals,  which  may  be  reproduced  or  translated  here  if 
the  source  from  which  they  are  taken  is  acknowledged. 
And  articles  on  any  other  subject  similarly  pubUshed  may 
be  similarly  reproduced  or  translated  with  an  acknowledg- 
ment of  the  source  whence  derived,  unless  the  author  has 
reserved  the  copyright  and  stated  so  in  a  conspicuous  part 
of  the  periodical  in  which  it  was  first  published.  If  the 
author  has  so  reserved  the  copyright,  he  is  to  enjoy  the 
protection  secured  to  the  copyright  in  books,  without 
observing  the  formahties  required  by  the  8th  section  of  the 
Act  (a)  in  the  case  of  books  and  dramatic  pieces. 

The  words  of  the  enactment  are,  "  Notwithstanding  any- 
thing in  the  said  International  Copyright  Act  [7  Vict.  c.  12]  or 
in  this  Act  contained,  any  article  of  political  discussion  which 
has  been  published  in  any  newspaper  or  periodical  in  a  foreign 
country  may,  if  the  source  from  which  the  same  is  taken  be 
acknowledged,  be  republished  or  translated  in  any  newspaper 
or  periodical  in  this  country;  and  any  article  relating  to  any 
other  subject  which  has  been  so  published  as  aforesaid  may, 
if  the  source  from  which  the  same  is  taken  be  acknowledged, 
(a)  See  post^  pp.  140,  141. 
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pabt  t  be  republished  or  translated  in  like  manner^  nnless  the 
OBArna^xi^.  author  has  signified  his  intention  of  preserving  the  copy- 
—  right  therein^  and  the  right  of  translating  the  same^  in  some 
conspicuous  part  of  the  newspaper  or  periodical  in  which 
the  same  was  first  published^  in  which  case  the  same  shall^ 
without  the  formalities  required  by  the  next  following  section^ 
receive  the  same  protection  as  is  by  virtue  of  the  Inter- 
national Copyright  Act  or  this  Act  extended  to  books/' 

According  to  the  interpretation  of  this  section  by  Lord 
Hatherley  (when  Sir  W.  Page  Wood,  V.C.),(a)  the  necessity 
of  observing  all  formalities  is  not  dispensed  with  in  the  case  of 
the  proprietor  of  newspaper  articles,  but  only  those  formalities 
enumerated  in  sect.  8  of  15  &  16  Vict.  c.  12.  The  proprietor 
is  to  have  the  same  protection  as  is  given  by  the  Inter- 
national Copyright  Act  of  7  &  8  Vict.  c.  12,  but  subject  to 
all  the  provisions  of  that  Act,  one  of  which  (the  3rd  section) 
declares  that  under  an  Order  in  Council  a  foreign  author  is 
to  be  subject  to  all  the  provisions  of  the  General  Copyright 
Acts,  unless  it  shall  be  otherwise  specified  in  the  order. 
inteniAtionai  Foreign  prints,  articles  of  sculpture,  and  other  works  of 

S^ta!!ut£e8of  *^*'  ^®  ^  h&ve  the  protection  of  all  Acts  relating  to  those 
floaiptare,  *o.  first  published  in  this  country,  unless  the  Order  in  Council 
otherwise  directs.  Sect.  4  of  7  Vict.  c.  12,  provides,  "  that  in 
case  any  such  order  shall  apply  to  prints,  abides  of  sculpture, 
or  to  any  such  other  works  of  art  as  aforesaid,  all  and  singular 
the  enactments  of  the  said  Engraving  Copyright  Acts  and 
the  said  Sculpture  Copyright  Acts,  (6)  or  of  any  other  Act 
for  the  time  being  in  force  with  relation  to  the  copyright 
in  prints  or  articles  of  sculpture  first  published  in  Uiis 
country,  and  of  any  Act  for  the  time  being  in  force  with 
relation  to  the  copyright  in  any  similar  works  of  art  first 
published  in  this  country,  shall,  from  and  after  the  time  so 
to  be  specified  in  that  behalf  in  such  order,  and  subject  to 
such  Umitation  as  to  the  duration  of  the  copyright  as  shall 
be  therein  contained  respectively,  apply  to  and  be  in  force 
in  respect  of  the  prints,  articles  of  sculpture,  and  other 
works  of  art  to  which  such  order  shall  extend,  and  which 
shall  have  been  registered  as  hereinafter  is  provided,  in 
such  and  the  same  manner  as  if  such  articles  and  other 
works  of  art  were  first  published  in  the  United  Kingdom, 
save  and  except  such  of  the  said  enactments  or  such  parts 
thereof  as  shall  be  excepted  in  such  order." 

It  has  been  held,  on  the  construction  of  this  section,  that 
the  proprietor  of  a  foreign  print  cannot  claim  copyright  in 

(a)  Cassell  v.  Stiff  (2  K.  &  J.  286). 

(b)  Vide  cmUj  the  chapter  on  ^'  Sculpttire,  Models,  and  Busts." 
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it  under  the  International  Copyright  Act^  nnless  the  date  of      pabt 
publication  and  the  name  of  the  proprietor  are  engraved  on  OHAPwiriiV 
the  plate  and  printed  on  the  print,  in  accordance  with  the         — 
provisions  of  8  Geo.  2,  c.  13.  (a) 

The  sole  right  of  representing  here  dramatic  and  musical  Bight  of  rapro- 
pieees  first  publicly  performed  abroad  may  also  be  conferred  ^dmv^oA*^ 
by  Order  in  Council  for  any  period  not  exceeding  (it  may  be  p*®®**- 
less  than)  the  time  during  which  composers  of  pieces  first 
performed  at  home  enjoy  a  similar  right,  and  subject  to  all  the 
same  statutory  provisions  that  are  or  may  be  in  force  with 
respect  to  pieces  first  performed  here. 

By  sect.  5  of  7  Vict.  c.  12,  it  is  enacted  "  that  it  shall  be 
lawful  for  Her  Majesty,  by  any  Order  of  Her  Majesty  in 
Council,  to  direct  that  the  authors  of  dramifttic  pieces  and 
musical  compositions  which  shall  afber  a  future  time,  to  be 
specified  in  such  order,  be  first  publicly  represented  or  per- 
formed in  any  foreign  country  to  be  named  in  such  order, 
shall  have  the  sole  liberty  of  representing  or  performing  in 
any  part  of  the  British  dominions  such  dramatic  pieces  or 
musical  compositions  during  such  period  as  shall  be  defined 
in  such  order,  not  exceeding  the  period  during  which  authors 
of  dramatic  pieces  and  musical  compositions  first  publicly 
represented  or  performed  in  the  United  Kingdom  may  for 
the  time  be  entitled  by  law  to  the  sole  liberty  of  represent- 
ing and  performing  the  same ;  and  from  and  after  the  time 
so  specified  in  any  such  last-mentioned  order  the  enactments 
of  the  said  Dramatic  Literary  Property  Act  and  of  the  said 
Copyright  Amendment  Act,  and  of  any  other  Act  for  the 
time  being  in  force  with  relation  to  the  liberty  of  publicly 
representing  and  performing  dramatic  pieces  or  musical 
compositions,  shall,  subject  to  such  limitation  as  to  the  dura- 
tion of  the  right  conferred  by  any  such  Order  as  shall  be 
therein  contained,  apply  to  and  be  in  force  in  respect  of  the 
dramatic  pieces  and  musical  compositions  to  which  such 
order  shall  extend,  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if 
such  dramatic  pieces  and  musical  compositions  had  been 
first  publicly  represented  and  performed  in  the  British  domi- 
nions, save  and  except  such  of  the  said  enactments  or  such 
parts  thereof  as  shall  be  excepted  in  such  order.^^ 

The  Act  of  15  Vict.  c.  12,  enables  Her  Majesty,  by  Order  unftuthoriaed 
in  Council,  to  confer  a  further  right  on  the  authors  of  dra-  dramatto  ^mes. 
matic  pieces  first  represented  in  a  foreign  country — ^namely, 
the  right  to  prevent  the  representation  of  any  unauthorised 
translation  of  such  dramatic  pieces  for  a  period  not.exceed- 
(a)  Avanso  v.  Mudie  (10  Exch.  203). 
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pak  l       ing  five  years,  from  the  first  publication  or  representation  of 
CBAnu  XIV.  *^  authorised  translation. 

—  Sect.  4  of  ttiat  Act  provides  that  "  Her  Majesty  may,  by 

Order  in  Council,  direct  that  authors  of  dramatic  pieces 
which  are,  afber  a  future  time,  to  be  specified  in  such  order, 
first  publicly  represented  in  any  foreign  country,  to  be 
named  in  such  order,  their  executors,  administrators,  and 
assigns,  shall,  subject  to  the  provisions  hereinafter  men- 
tioned or  referred  to,  be  empowered  to  prevent  the  represen- 
tation in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorised  by  them,  for  such  time  as 
may  be  specified  in  such  order,  not  extending  beyond  the 
expiration  of  five  years  from  the  time  at  which  the  autho- 
rised translations  of  such  dramatic  pieces  hereinafter  men- 
tioned are  first  published  or  publicly  represented.'^ 

This  right  is  to  be  protected  by  all  the  enactments  apply- 
•  iug  to  dramatic  pieces  first  represented  here.     According 
to  sect.  5  of  the  Act  last  referred  to,  "  subject  to  any  provi- 
sions  or   qualifications    contained   in   such   last-mentioned 
order,    and    to   the    provisions    hereinafter    contained    or 
referred  to,  the  laws  and  enactments  for  the  time  being 
in  force  for  ensuring  to  the  author  of  any  dramatic  piece 
first  publicly  represented  in  the  British  dominions  the  sole 
liberty  of  representing  the  same  shall  be  applied  for  the 
purpose  of  preventing  the  representation  of  any  translations 
of  the  dramatic  pieces  to  which  such  last-mentioned  order 
extends,  which  are  not  sanctioned  by  the  authors  thereof." 
AdftptaaoDB.  fta,      But  it  is  provided  by  sect.  6  that  '^  nothing  herein  con- 
TOt^ratlSf^  tained  shall  be  so  construed  as  to  prevent  fair  imitations  or 
adaptations  to  the  English  stage  of  any  dramatic  piece  or 
musical  composition  published  in  any  foreign  country." 
BeqidiitM  to  be       Certain  requisites  must  be  observed  to  entitle  the  author 
to^iSir't^*'^    of  foreign  books  or  dramatic  pieces  to  prevent  their  transla- 
CiSon?*  *'*°*"     ^^^^-    "^^^y  ^^  enumerated  in  the  8th  section.   It  enacts  that 
'^no  author^  or  his  executors,  administrators,  or  assigns, 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any  Order 
in  Council  issued  in  pursuance  thereof,  in  respect  of  the 
translation  of  any  book  or  dramatic  piece,  if  the  following 
requisitions  are  not  complied  with;  (that  is  to  say) :   1.  The 
original  work  from  which  the  translation  is  to  be  made  must 
bQ  registered,  and  a  copy  thereof  deposited  in  the  United 
Kingdom  in  the  manner  required  for  original  works  by  the 
said  International  Copyright  Act,  (a)  within  three  calendar 
months   of    its   first  publication   in   the   foreign  country  : 
2.  The  author  must  notify  on  the  title  page  of  the  original 
(a)   Viflc  ante,  pp.  133-136. 
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work^  or  if  it  is  published  in  parts^  on  the  title  page  of  the  Past  l 
first  part^  or  if  there  is  no  title  page,  on  some  conspicuous  ohapwTxiv. 
part  of  the  work,  that  it  is  his  intention  to  reserve  the  right  — 
of  translating  it:  3.  The  translation  sanctioned  by  the 
author,  or  a  part  thereof,  must  be  published  either  in  the 
country  mentioned  in  the  Order  in  Council  by  virtue  of 
which  it  is  to  be  protected  or  in  the  British  dominions,  not 
later  than  one  year  after  the  registration  and  deposit  in  the 
United  Kingdom  of  the  original  work,  and  the  whole  of 
such  translation  must  be  published  within  three  years  of 
such  registration  and  deposit :  4.  Such  translation  must  be 
registered  and  a  copy  thereof  deposited  in  the  United 
Elingdom  within  a  time  to  be  mentioned  in  that  behalf  in 
the  order  by  which  it  is  protected,  and  in  the  manner 
provided  by  the  said  International  Copyright  Act  for  the 
registration  and  deposit  of  original  works  :  5.  In  the  case 
of  books  published  in  parts,  each  part  of  the  original  work  * 
must  be  registered  and  deposited  in  this  country  in  the 
manner  required  by  the  said  International  Copyright  within 
three  months  after  the  first  publication  thereof  in  the  foreign 
country :  6.  In  the  case  of  dramatic  pieces  the  translation 
sanctioned  by  the  author  must  be  published  within  three 
calendar  months  of  the  registration  of  the  original  work. 

The  above  requisitions  are  to  apply  to  articles  originally 
published  in  newspapers  or  periodicals  if  the  same  be  after- 
wards published  in  a  separate  form,  but  not  to  such  articles 
as  originally  published,  (a) 

This  enactment  contemplates  and  requires  that  the  whole  of  Truiai»tioii 
the  foreign  work  shall  be  translated ;  and  it  would  not  be  a  wSotowork. 
compliance  with  it  for  the  author  or  his  assignee  to  translate 
a  portion  only  of  it,  and  claim  protection  for  that  as  the 
authorised  translation,  {b) 

What  the  Act  requires  is  that  a  translation  should  be 
made  accessible  to  the  English  people  in  order  that  they  may 
have  the  opportunity  of  knowing  the  foreign  work  as  accu- 
rately as  it  is  possible  to  know  it  by  the  medium  of  a  version 
in  English,  (c) 

Where  the  original  work  was  a  French  comedy  called 
"Frou-frou,"  and  the  version  sanctioned  by  the  foreign 
authors  and  published  in  England  was  entitled  "Like  to 
Like,''  the  names  of  the  characters  and  the  scenery  being 
changed  from  French  to  English,  English  manners  being  in 
some  instances  substituted  for   French,   and  considerable 

(a)  Sect.  8. 

(6)  Per  James,  V.  C,  Wood  v.  Chart  (L  Rep.  10  Eq.  204 ;  22 
L.  T.  N.  S.  432 ;  39  U  J.  641,  Ch.)  (c)  lb. 
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paet  l       omissions  and  alterations  of  passages  being  made^  it  was 
cnArrn  XIV.  ^^id  that  this  version  was  not  a  translation  within  the  mean- 
—         ing  of  the  Act  such  as  to  entitle  the  foreign  authors  and 
their  assignees  to  the  benefit  of  the  Act.  {a) 

''It  appears  to  me,"  said  James,  V.O.,  "that  the  plaintiff 
in  this  case  has  gone  out  of  his  course  to  dig  a  pitfall  for 
himself,  for  what  he  says  he  has  done  is,  the  original  thin^ 
being  called  'Frou-frou,'  he  has  published  in  England  a 
comedy  called  " '  Like  to  Like,'  a  comedy  in  five  acts,  being 
an  English  version  of  MM.  Meilhac  and  Hal^vy^s  'Frou- 
frou,' written  by  H.  Sutherland  Edwards."     Then  he  has 
introduced  English  characters ;  he  has  transferred  the  scene 
to  England;   he   has   made  the  alterations  necessary  for 
making  it  an  English  comedy,  and  he  has  left  out  a  great 
number  of  speeches  and  passages,  especially  in  the  first  act, 
which  would  seem  to  me  to  imply  that  at  first  he  was  really 
making  an  imitation  or  adaptation,  and  afterwards  was  minded 
more  completely  to  make  a  translation.     The  first  two  acts 
seem  to  me  particularly  to  be  what  is  referred  to  in  the  Act 
itself  as  an  imitation  or  adaptation.  Whether  it  is  a  fair  imita- 
tion or  adaptation  is  another  question  ;  but  if  one  wanted  to 
have  an  example  of  what  is  an  imitation  or  adaptation  to  the 
English  stage,  one  would  have  said  this  is  exactly  the  thing- 
which  is  meant.  It  is  an  imitation  and  adaptation  to  the  English 
stage ;  that  is,  you  have  transferred  the  characters  to  Eng- 
land ;  you  make  them  English  characters ;   you  introduce 
English  manners,  and  you  leave  out  things  which  you  say 
would  not  be  suitable  for  representation  on  the  English  stage. 
Now,  that  is  not,  in  my  view  of  the  case,  what  the  Act 
requires,  for  some  sufficient  purpose  as  I  have  said  before, 
when  it  requires  that  a  translation  should  be  made  accessible 
to  the  EngUsh  people Having  come  to  the  conclu- 
sion that  this  is  not  a  translation,  I  have  also  come  to  the 
conclusion  that  the  plainti£f  has  failed  in  complying  with  the 
conditions  precedent  which  the  Act  has  imposed  upon  him 
in  order  to  entitle  him  to  sustain  this  suit.     It  is  said  that 
one  ought  to  give  a  liberal  interpretation  to  the  statute,  and 
that  one  ought  not  to  strain  the  meaning  of  a  '  translation,' 
or  any  other  word,  for  the  purpose  of  depriving  a  foreign 
author  of  the  benefit  of  the  Act.     Of  course  not.     One  ought 
to  jiake  a  liberal   view,  and  one  ought   not   to  strain   the 
words  ;  but  one  must  apply  and  give  a  natural  meaning  to 
the  words.     According  to  my  view  of  the  case,  there  would 
not    have    been  the   slightest   difficulty  whatever  in   the 

(a)  Wood  r.  Chart  (L.  Eep.  10  Eq.  204;   22  L.  T.  N.  S.  482;  89  L.  J. 
641,  Ch. 


Digitized  by  VjOOQ IC 


INTSBNATIOHAL  COFTBIGHT.  143 

plaintiff  obtaining  the  full  benefit  of  bis  assignment^  and  of  pam  i. 
patting  himself  in  a  position  to  prerent  any  representation  ohapuTxiv. 
of  the  French  play,  or  of  any  English  translation  of  it,  if  he  — 
had  simply  employed  Mr.  Sutherland  Edwards  to  do  what 
Mr.  Edwards  could  very  well  have  done,  namely,  to  make  a 
translation ;  that  is  to  say,  if  he  had  said,  ^  now  make  a  trans- 
lation of  this ;  do  not  be  thinking  of  adaptation  or  imitation 
for  the  English  stage,  but  make  a  translation  of  it.^  Mr. 
Edwards  could  well  have  made  such  a  translation,  and  it 
could  have  been  published  in  this  country ;  and  if  it  had 
been  published  in  this  country,  then  it  would  have  been 
quite  open  to  the  author,  or  the  person  claiming  under 
the  author,  to  have  represented  that  translation  with  any 
abbreviation,  with  any  excision,  with  any  alteration,  with 
any  adaptation  which  he  might  have  thought  fit  for  the 
purpose  of  making  it  more  suitable  to  the  English  stage. 
I  have  no  doubt,  whatever,  if  he  had  first  published  a 
translation,  that  he  could  then  have  acted  the  piece  which  Mr. 
Sutherland  Edwards  has  called  a  '  version,^  and  that  nobody 
else  could  have  acted  anything  like  that — ^anything  approach- 
ing to  that — because,  although  I  say  this  is  not  a  trans- 
lation, bcKt  in  my  view  is  rather  an  imitatiou  or  adaptation 
to  the  English  stage,  I  have  no  hesitation  whatever  in 
Haying  that,  if  the  author  had  complied  with  the  condition 
required  by  the  Act  of  Parliament,  or  any  other  person 
claiming  under  the  author  had  complied  with  that  condition, 
I  should  at  once  have  restrained  the  acting  of  such  a  piece 
as  this  by  any  one  else  as  not  being  a  fair  imitation  or 
adaptation,  but  as  being  a  piratical  translation  of  the 
original  work.  That  would  have  been  the  proper  thing  for 
me  to  have  done  in  that  case ;  but  the  plaintiff  having 
brought  his  suit,  not  having  a  title,  must  fail ;  and  must 
fail,  of  course,  with  the  usual  consequences  of  the  experi- 
m^at  which  he  has  tried,  and  must  pay  the  costs.^' 

All  the  provisions  of  5  &  6  Vict.  c.  45,  relating  to  the  Keeping, 
subject  of  registration  are  to  apply  to  entries  under  this  JSgiSS!*'  **^' 
Act.  Sect.  8  of  7  Vict.  c.  12,  provides,  "that  the  several 
enactments  in  the  said  Copyright  Amendment  Act  contained 
with  relation  to  keeping  the  said  register  book,  and  the  inspec- 
tion thereof,  the  searches  therein,  and  the  delivery  of  certified 
and  stamped  copies  thereof,  the  reception  of  such  copies  in 
evidence,  the  making  of  fake  entries  in  the  said  book,  and 
tiie  production  in  evidence  of  papers  falsely  purporting  to 
be  copies  of  entries  in  the  said  book,  the  applications  to 
the  courts  and  judges  by  persons  aggrieved  by  entries  in 
the  said  book^  and  the  expunging  and  varying  such  entries^ 
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Past  l       shsll  apply  to  the  books,  dramatic  pieces,  and  mnsical  com- 
ORAnn  XIV.  positions,  prints,  articles  of  scnlptare,  and  other  works  of 
—         art,  to  which  any  Order  in  Council  issued  in  pnrsoance  of 
this  Act  shall  extend,  and  to  the  entries  and  assigrnments 
of  copyright  and  proprietorship  therein,  in  such  and  the 
same  manner  as  if  snch  enactments  were  here  expressly 
enacted  in  relation  thereto,  save  and  except  that  the  forma 
of  entry  prescribed  by  the  said  Copyright  Amendment  Act 
may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  officer  of  the  said 
Company  of  Stationers  for  making  any  entry  required  by 
this  Act  shall  be  one  shilling  only/' 
Entry  grcnmded       If  an  entry  be  made  grounded  on  a  wrongful  first  pabli- 
^bUnSKoL   "*  cation,  the  remedy  for  such  entry  is  stated  in  the  9th  section. 
It  enacts  "  that  every  entry  made  in  pursuance  of  this  Act 
of  a  first  publication  shall  be  prima  fade  proof  of  a  rightful 
first  publication;  but  if  ttere  be  a  wrongful  firat  publication, 
and  any  party  have  availed  himself  thereof  to  obtain    an 
entry  of  a  spurious  work,  no  order  for  expunging  or  varying 
such  entry  shall  be  made  unless  it  be  proved  to  the  satisfac- 
tion of  the  court  or  of  the  judge  taking  cognizance  of  the 
application  for  expunging  or  varying  such  entry,  first,  with 
respect  to  a  wrongful  publication  in  a  country  to  which  the 
author  or  first  publisher  does  not  belong,  and  in  regard  to 
which  there  does  not  subsist  with  this  country  any  treaty  of 
international  copyright,  that  the  party  making  the  applica- 
tion was  the  author  or  first  publisher,  as  the  case  requires ; 
second,  with  respect  to  a  wrongful  first  publication  either  in 
the   country  where   a   rightful  first  publication  has  taken 
place,  or  in  regard  to  which  there  subsists  with  this  country 
a  treaty  of  international  copyright,  that  a  court  of  com- 
petent jurisdiction  in  any  such  country  where  such  wrongful 
first  publication   has  taken  place  has  given   judgment  in 
favour  of  the  right  of  the  party  claiming  to  be  the  author  or 
first  publisher/' 
importatton  of        The  international  copyright  ffiven  by  the  precediuff  enact- 
prohibited         ments  18  secuTod  by  prohibitmg  the  importation  of  books  m 
which  it  exists,  printed  or  reprinted  elsewhere  than  in  the 
country  where  they  were   first   published,   and  subjecting 
their  importation  to  the  customs  laws  for  preventing  the 
importation  of  other  goods;    and  also  by  subjecting  to  a 
special  action  on  the  case  at  the  suit  of  the  proprietor  of  the 
copyright  (a)  all  who  import  such  prohibited  or  unlawfiilly 

(a)  ThiB  action  is  **  to  be  brought  and  prosecuted  in  the  same  courts, 
and  in  the  same  manner,  and  with  the  liVe  restrictions  upon  the  pro- 
ceedings of  the  defendant,  as  are  respectively  prescribed  in  the  Copy- 
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printed  copies,  or  who,  knowing  that  they  have  been  illegally       part  i. 
imported  or  unlawfully  printed,  sell,  publish,  or  expose  to  ohapto  xiv. 
sale  or  hire,  or  have  in  their  possession  for  that  purpose,         — 
any  sncli  copies  of  them,  (a) 

Copies  may,  hovvever,  be  imported  "  by  or  with  the  con- 
sent of  the  registered  proprietor  of  the  copyright  thereof, 
or  his  agent  authorised  in  writing/^  (fc) 

.  These  provisions  are,  by  15  Vict.  c.  12,  extended  to  the  Extension  of 
importation  of  any  work  of  literature  or  art  in  which  copy-  Sorkl'of^ar? 
right  subsists,  and  of  unauthorised  translations  of  books  or  ^^^''J^^ 
dramatic  pieces,  except  by  or  with  the  consent  of  the  regis-  uooe.  *° 
tered  proprietor  of  the  copyright  in  such  work,  or  of  such 
book  or  piece,  or  his  agent  authorised  in  writing.     And  the 
same  Act  extends  the  provisions  of  5  &  6  Vict.  c.  45,  as  to 
the  forfeiture,  &c.,  of  imported  copies,  printed  abroad,  of 
British  copyright  books,  to  those  works  prohibited  to  be 
imported  by  the  Act. 

Sect.  9  of  1 5  Vict.  c.  12,  enacts  that  ''all  copies  of  any  works 
of  literature  or  art  wherein  there  is  any  subsisting  copyright 
by  virtue  of  the  International  Copyright  Act  and  this  Act, 
or  of  any  Order  in  Council  made  in  pursuance  of  such  Acts  or 
either  of  them,  and  which  are  printed,  reprinted,  or  made  in 
any  foreign  country  except  that  in  which  such  work  shall  be 
first  published,  and  all  unauthorised  translations  of  any  book 
or  dramatic  piece  the  publication  or  public  representation 
in  the  British  dominions  of  translations  whereof  not  autho- 
rised as  in  this  Act  mentioned  shall  for  the  time  being  be 
prevented  under  any  Order  in  Council  made  in  pursuance  of 
this  Act,  are  hereby  absolutely  prohibited  to  be  imported 
into  any  part  of  the  British  dominions,  except  by  or  with 
the  consent  of  the  registered  proprietor  of  the  copyright  of 
such  work  or  of  such  book  or  piece,  or  his  agent  authorised 
in  writing ;  and  the  provision  of  the  Act  of  the  sixth  year 
of  Her  Majesty  '  to  amend  the  law  of  copyright,^  for  the 
forfeiture,  seizure,  and  destruction  of  any  printed  book  first 
published  in  the  United  Kingdom  wherein  there  shall  be 
copyright,  and  reprinted  in  any  country  out  of  the  British 
dominions,  and  imported  into  any  part  of  the  British 
dominions  by  any  person  not  being  the  proprietor  of  the 
copyright,  or  a  person  authorised  by  such  proprietor,  shall 
extend  and  be  applicable  to  all  copies  of  any  works  of  litera- 
ture and  art,  and  to  all  translations  the  importation  whereof 

right  Amendment  Act  (5  &  6  Vict.  c.  45)  with  relation  to  actions 
therebj  authorised  to  be  brought  by  proprietors  of  copyright  against 
persons  importing  or  selling  books  nnlawfally  printed  in  the  British 
aominions:"  (Sect.  10).  (a)  Sect.  10.  (6)  lb. 

L 
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into  any  part  of  the  Britisli  dominions  is  prohibited  under 
this  Act.^ 

In  pursuance  of  the  powers  conferred  on  the  Sovereign 
by  the  Act  7  &  8  Vict.  c.  12,  a  convention  for  an  inter- 
national copyright  between  this  country  and  the  French 
Republic  was  signed  at  Paris  on  the  3rd  November,  1851,  * 
and  presented  to  both  Houses  of  Parliament  in  1862.  An 
Order  in  Council  was  made  on  the  10th  January,  1852. 
After  recitingthat the  convention  had  been  made,  the  Order 
proceeds :  "Her  Majesty,  by  and  with  the  advice  and  con- 
sent of  her  Privy  Council,  and  by  virtue  of  the  authority 
committed  to  her  by  an  Act  passed  in  the  session  of  Parlia- 
ment holden  in  the  seventh  and  eighth  years  of  her  reign, 
intituled  '  an  Act  to  amend  the  Law  relating  to  International 
Copyright/ doth  order, and  it  is  hereby  ordered,  that  from  and 
after  the  17th  day  of  January,  1852,  the  authors,  inventors, 
designers,  engravers,  and  makers  of  any  of  the  following 
works  (that  is  to  say),  books,  prints,  articles  of  sculpture, 
dramatic  works,  musical  compositions,  and  any  other  works 
of  literature  and  the  fine  arts,  in  which  the  laws  of  Grreat 
Britain  give  to  British  subjects  the  privilege  of  copyright, 
and  the  executors,  administrators,  and  assigns  of  such 
authors,  inventors,  designers,  engravers,  and  makers  respec- 
tively, shall,  as  respects  works  first  published  within  the 
dominions  of  Prance,  after  the  said  17th  day  of  January, 
1852,  have  the  privilege  of  copyright  therein  for  a  period 
equal  to  the  term  of  copyright  which  authors,  inventors, 
designers,  engravers,  and  makers  of  the  like  works  respec- 
tively first  published  in  the  United  Kingdom  are  by  law 
entitled  to,  provided  such  books,  dramatic  pieces,  musical 
compositions,  prints,  articles  of  sculpture,  or  other  works  of 
art,  have  been  registered,  and  copies  thereof  have  been 
delivered  according  to  the  requirements  of  the  said  recited 
Act,  (a)  within  three  months  after  the  first  publication  thereof 
in  any  part  of  the  French  dominions ;  or  if  such  work  be 
published  in  parts,  then  within  three  months  after  the  publi- 
cation of  the  last  part  thereof. 

''  And  it  is  hereby  further  ordered  that  the  authors  of  dra- 
matic pieces  and  musical  compositions  which  shall  after  the 
said  1 7th  day  of  January,  1852,  be  first  publicly  represented 
or  performed  within  the  dominions  of  France,  or  their 
assignees,  shall  have  the  sole  liberty  of  representing  or  per- 
forming in  any  part  of  the  British  dominions  such  dramatic 
pieces  or  musical  compositions  during  a  period  equal  to  the 
period  during  which  authors  of  dramatic  pieces  and  musical 
(a)  Fide  ante,  p.  133-186. 
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compositions  first  publicly  represented  or  performed  in  the  Pa«t  l 
United  Kingdom^  or  their  assignees^  are  entitled  by  law  to  chaptrT xiv. 
the  sole  liberty  of  representing  or  performing  the  same^ 
provided  snch  dramatic  pieces  or  musical  compositions  have 
been  registered,  and  copies  thereof  have  been  delivered, 
according  to  the  requirements  of  the  said  recited  Act,  within 
three  months  after  the  time  of  their  being  first  represented 
or  performed  in  any  part  of  the  French  dominions/' 

By  the  terms  of  the  Convention  of  3rd  November,  1851,  French  cray- 
io  secure  a  copyright  in  France  for  works  first  published  in  woaI^*^  ^o«*w» 
the  British  dominions,  every  such  work  must  be  registered 
at  the  Bureau  de  la  Librairie  of  the  Ministry  of  the  Interior 
at  Paris;  the  charge  for  registration  not  to  exceed  one 
franc  and  twenty-five  centimes ;  the  charge  for  a  certificate 
of  such  registration  not  to  exceed  six  francs  and  twenty- 
five  centimes,  and  a  copy  of  the  best  edition,  or  in  the  best 
state,  is  to  be  given  for  deposit  at  the  National  Library  at 
Paris. 

The  provision  in  the  preceding  Order  in  Council  as  to  work  pabUahed 
works  published  in  parts,  which  gives  a  copyright  in  them  if  *°p**^ 
registered  within  three  months  after  the  publication  of  the 
last  part,  must,  according  to  Sir  W.  Page  Wood,  V.C.  (now 
Lord  Hatherley,  C),  {a)  be  interpreted  as  referring  to  pub- 
lications which  are  to  be  completed  in  a  specified  number  of 
parts,  and  not  to  those  which  are  to  be  continued  for  an 
indefinite  period  as  newspapers.  The  effect  of  the  other 
construction  would  be  that  at  any  period  the  publisher  of 
such  a  work  might  register  it,  and  carry  back  his  copyright 
to  the  earliest  period  in  1852,  when  French  authors  first 
had  a  copyright  in  this  country — a  result  which  could  not 
have  been  intended  by  the  Order  in  Council. 

In  the  case  of  a  newspaper  the  first  number  must  be 
registered  within  three  months  after  publication,  in  order 
to  bring  it  within  the  provisions  of  the  International 
Copyright  Act ;  and  where  it  was  not  proved  in  evidence 
that  the  first  number  of  a  newspaper  had  not  been  so 
registered,  an  injunction  to  restrain  its  infringement  was 
refused,  (fc) 

Besides  the  convention  made  with  France,  conventions  to  couTentioM 
secure  international  copyright  have  also  been  made  with  SJo^teier 
the  following  countries  : — Prussia,  Saxony, '  Saxe- Weimar, 
Saxe  -Meiningen,  Saxe  -  Altenburg,  Saxe  -  Coburg  -  Gotha, 
Brunswick,  Schwarzburg-Rudolstadt,  Schwarzburg-  Son- 
derahausen,  Reuss  (all  in  1846),  registration  and  delivery 
of  copies  being  required  within  twelve  months  after  the  first 
(a)  CaueU  v.  Stiff  (2  K.  &  J.  286).  (b)  lb, 

L  2 
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Paw  l  publication  of  the  work  in  any  of  those  dominions ;  Thu- 
OnAii^xiv.  ringia  (1847)  same  time  for  registration  and  delivery  ; 
—  Hanover  (1847)  same  time  for  registration  and  delivery; 
Oldenburg  (1847)  same  time  for  registration  and  delivery ; 
Anhalt  (1853)  same  time  for  registration  and  delivery  ; 
Hamburgh  (1853)  registration  and  delivery  being  required 
within  three  months  after  publication;  Belgium  (1855) 
same  time  for  registration  and  delivery;  Spain  (1857).  same 
time  for  registration  and  delivery  ;  Sardinia,  same  time  for 
registration  and  delivery;  Hesse  Darmstadt  (1862)  regis- 
tration and  delivery  to  be  made  within  twelve  months. 

An  Act  of  the  9  &  10  Vict.  c.  58,  enables  Her  Majesty  by 
Order  in  Council  to  reduce  the  duties  on  books  and  prints 
published  in  and  imported  from  any  foreign  country,  such 
Order  in  Council  to  be  twice  published  in  the  Oazefte  within 
fourteen  days  after  the  issuing  thereof,  and  to  be  laid  before 
Parliament  within  six  weeks  after  the  issuing  of  it,  if 
Parliament  be  then  sitting,  or,  if  not,  within  six  weeks  after 
the  commencement  of  the  next  session. 


CHAPTBK   XV. 
TRANSFER   OF    COPYRIGHT. 

Devolution  of  Copyright. 

Copyright  to  Of  the  two  kinds  of  property  recognised  by  our  law,  real — 
pS5^*^^~*  which  descends  in  cases  of  intestacy  on  Uie  heir-at-law — 
and  personal — ^which  devolves  on  the  personal  representa- 
tive of  the  owner — copyright  belongs  to  the  latter  class, 
that  of  personal  property.  Sect.'  25  of  5  &  6  Vict.  c.  45, 
enacts,  as  to  works  of  a  literary,  dramatic,  or  musical 
character,  ''that  all  copyright  shall  be  deemed  personal 
property,  and  shall  be  transmissible  by  beqnest,  or,  in  case 
of  intestacy,  shall  be  subject  to  the  same  law  of  distribu- 
tion as  other  personal  property,  and  in  Scotland  shall  be 
deemed  to  be  personal  and  moveable  estate." 

The  words  ''  personal  representative,'^  with  reference  to 
the  provisions  of  this  Act,  are  defined  in  the  interpretation 
clause  to  mean  and  include  ''every  executor,  adminis- 
trator, and  next  of  kin,  entitled  to  administration.'* 

Sect.  3  of  25  &  26  Vict.  c.  68,  has  a  similar  enactment  as 
to  the  nature  of  the  property  in  paintings,  drawings,  and 
photographs. 
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Where,  then,  the  owner  of  copyright  in  any  published  or       part  l 
anpablished  production  dies  intestate,  the  copyright  in  such    chaitoTxv. 
production  devolves,  by  operation  of  law,  upon  his  executor  j^^^^^— 
or  administrator,  who,  as  such,  possesses  all  the  rights  that 
the  orig'inal  owner  enjoyed. 

Even  before  the  above  enactment  copyright,  like  all  other  bmiimsc 
personal  property,  might  be  left  by  the  proprietor  by  will ; 
as  a  patentee  might  bequeath  his  interest  in  a  patent. 

In  the  event  of  the  marriage  of  a  female  proprietor  of  copy-  MarrissA. 
right,  her  copyright,  as  well  as  her  other  personalty,  would 
become  the  property  of  her  husband  by  operation  of  law.  (a) 

Whether  the  right  of  publishing  an  unpublished  work  of  Ezecation  and 
an  author  passes  to  his  assignees  in  case  of  bankruptcy,  or  ''•°^"»P'^y- 
may  be  made  available  by  his  creditors  on  an  execution  is 
doubtful^  never  having  been  the  subject  of  express  deci- 
sion. (6) 

It  has  been  held  by  the  Supreme  Court  of  the  TJnited 
States,  (c)  that  copyright  in  a  published  print  is  not  the 
subject  of  seizure  or  sale  by  execution,  although  it  may  be 
reached  by  a  creditor's  bill,  and  appUed  to  the  payment  of 
the  debts  of  the  author.  In  that  case  the  copperplate 
engraving  of  a  map,  in  which  the  plaintiff  had  secured  a 
copyright,  was  seized  and  sold  under  an  execution ;  but  the 
purchaser  was  restrained  from  striking  off  and  selling 
copies  of  the  map.  "  The  copperplate  engraving,^^  said  the 
Court,  ."  like  any  other  tangible  personsi  property,  is  the 
sabject  of  seizure  and  sale,  on  execution,  and  the  title  passes 
to  the  purchaser,  the  same  as  if  made  at  a  private  sale. 
Bat  the  incorporeal  right,  secured  by  the  statute  to  the 
author,  to  multiply  copies  of  the  map  by  the  use  of  the 
plate,  being  intangible  and  resting  altogether  in  grant,  is 
not  the  sabject  of  seizure  or  sale  by  means  of  this  process 
— certainly  not  at  common  law.  No  doubt  the  property 
may  be  reached  by  a  creditor's  bill,  and  be  applied  to  the 
payment  of  the  debts  of  the  author,  the  same  as  stock  of 
the  debtor  is  Teached  and  applied,  the  Court  compelling  a 
transfer  and  sale  of  the  stock  for  the  benefit  of  the  creditors. 
But  in  case  of  such  remedy,  we  suppose,  it  would  be 
necessary  for  the  Court  to  compel  a  transfer  to  the  pur- 
chaser, in  conformity  with  the  requirements  of  the  Copy- 
right Act,  in  order  to  invest  him  with  a  complete  title  to 
the  property/' (d) 


(ft) 


18  Scotch  ScB.  Gas.  911. 

See  4  Burr.  2811;  Amb.  696;  Atcherley  v.  Verritm  (10  Mod.  618). 
(0  Sterenn  ▼.  Ca^hj  (14  How.  628). 
(d)  See  also  i^tevens  v.  Gladding  (17  How.  4^17). 
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Pabt  L 
Ohaftbk  XV. 


Definition  of 


UnpabliBhed 
works. 


Copyright—  how 
far  dlY&ibl& 


Not  divisible  m 
to  locality. 


The  property  in  a  newspaper  passes  to  the  assignees  of 
the  proprietor  on  his  bankruptcy  (a).  TUe  right  of  pub- 
lishing it  is  "  goods  or  chattels^^  within  the  meaning  of 
sect.  125  of  the  Bankruptcy  Act,  1849(2>)  which  provides 
for  goods  and  chattels  of  which  the  bankrupt  is  repated 
owner  passing  to  the  assignees,  (c) 

Assignment  op  Copybight. 

The  word  ''assigns"  with  reference  to  copyright  is 
defined  by  sect.  2  of  5  &  6  Vict.  c.  45,  to  mean  and  include 
"  every  person  in  whom  the  interest  of  an  author  in  copy- 
right shall  be  vested,  whether  derived  from  such  author 
before  or  after  the  publication  of  any  book,  and  whether 
acquired  by  sale,  gift,  bequest,  or  by  operation  of  law  or 
otherwise.'^ 

In  the  case  of  unpublished  productions  of  a  literary- 
nature,  and  of  unpublished  eogravings,  there  is  no  statutory 
enactment  as  to  the  assignment  of  the  copyright. 

We  have  already  seen  that  a  foreign  author  residing 
abroad  cannot  by  assigning  the  copyright  which  he  pos- 
sesses in  his  work  in  the  foreign  country  enable  his  assignee 
to  acquire  a  copyright  in  this  country,  (d). 

The  copyright  of  an  author  being  the  sole  privilege  of 
printing  and  publishing  copies  in  the  United  Kingdom  or 
any  part  of  the  British  Dominions,  the  question  has  arisen 
whether  a  valid  assignment  can  be  made  of  the  right  to 
print  and  publish  in  some  particular  part  only  of  the  British 
Dominions — ^whether  the  enjoyment  of  the  right  can  be 
limited  as  to  loctJity  ? 

Sect.  13  of  5  &  6  Vict.  c.  45,  provides  for  the  entry  in 
the  registry  book  at  Stationers'  Hall  of  the  title  of  the 
book,  time  of  first  pubUcation,  name  and  abode  of  the 
publisher  and  of  the  proprietor  "  of  the  copyright  of  the 
said  book  or  of  any  portimi  of  such  copyright ;"  and  it 
enacts  that  it  shall  be  lawful  for  every  such  registered 
proprietor  to  assign  "his  interest  or  any  portion  of  his 
interest  therein^'  by  entry  in  the  book.     This  shows  that  a 

f)artial  assignment  is  valid,  but  it  is  not  clear  from  the 
anguage  of  the  enactment  whether  an  assignment  may 
be  limited  as  to  time  only  or  as  to  locality  likewise. 

The  point  has  not  been  expressly  decided  in  any  case,  but 
the  opinions  of  several  eminent  judges  are  in  favour  of  the 


Longman  v.  7npp  (2  Bos.  &  P.  N.  S.  67). 

See  sect.  15  of  the  Bankmptcy  Act,  1869  (32  &  33  Vict.  c.  71). 


(a 

h 

(c)  lie  Bahluin  (2  De  G.  &  J." 230) 

Id)  Jcjrtiys  v.  Ihosey  (4  II.  L.  Cas.  815 ;  anU',  pp.  26-30). 
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view  that  copyriglit  is  not  diyisible  as  to  locality.  In  Jeffreys  pah  i 
T.  Boo8ey,{a)  in  which  there  had  been  assignment  to  the  OBAniMTV, 
defendant  of  an  opera  for  pablication  in  the  United  Kingdom  — 
only.  Lord  St.  Leonards,  Pollock,  C.B.,  and  Parke,  B.,  were 
strongly  of  opinion  that  copyright  is  indivisible  and  con- 
seqaently  incapable  of  being  partially  assigned.  The  case 
was  not,  however,  decided  on  that  gronnd.  Parke,  B.,  in 
giving  his  opinion  to  the  Honse  of  Lords  said,(&)  "1  am  of 
opinion  that  this  is  an  indivisible  right,  and  the  owner 
cannot  assign  a  part  of  the  right,  as  to  print  in  a  particular 
county  or  place,  or  do  anything  less  than  assign  the  whole 
right  giveijL  by  the  English  law.  It  seems  to  me  analogous 
to  an  exclusive  right  by  patent,  which  cannot,  I  apprehend, 
be  parcelled  out,  though  licences  under  it  may.'^  And 
Lord  St.  Leonards(c)  still  more  strongly,  '^  K  there  is  one 
thing  which  I  should  be  inclined  to  represent  to  your  lord- 
ships as  being  more  clear  than  any  other,  in  this  case,  it  is 
that  copyright  is  one  and  indivisible.  I  am  not  speaking  of 
the  right  to  Ucense ;  but  copyright  is  one  and  indivisible ; 
or  is  a  right  which  may  be  transferred,  but  which  cannot  be 
divided.  Nothing  could  be  more  absurd  or  inconvenient 
than  that  this  abstract  right  should  be  divided,  as  if  it  were 
real  property,  into  lots,  and  that  one  lot  should  be  sold  to  one 
man,  and  another  lot  to  a  different  man.  It  is  impossible 
to  tell  what  the  inconvenience  would  be.  You  might  have 
a  separate  transfer  of  the  right  of  publication  in  every 
county  in  the  kingdom.^^(d)  The  assignment  in  this  case 
took  place  before  Sie  passing  of  the  Act  5  &  6  Vict.  c.  45, 
but  this  Act  has  made  no  change  as  to  the  extent  of  copy- 
right. And  Maule,  J.,  in  Damdson  v.  Bo}m{e)  observes, 
with  reference  to  the  language  of  the  section  above  quoted, 
'^  The  author  or  proprietor  may  assign  the  right  to  less  them 
the  fuU  term.  It  never  could  have  been  intended  to  intro- 
duce the  complicated  sort  of  copyright  suggested.^^ 

It  is  clear  from  the  language  of  sect.  13  of  5  &  6  Vict.  DiTtaibie«ato 
c  45,  even  apart  from  the  interpretation  put  upon  it  by  *'™*' 
Maule,  J.,  in  the  case  just  referred  to,  that  an  author  or 
proprietor  may  assign  the  property  in  his  published  work 
for  any  limited  portion  of  the  time  that  his  copyright  therein 
endures. 

A  valid  assignment  inter  vivos  of  the  copyright  in  published  copyright  may 
hooks  may  be  made  in  either  of  two  ways ;  first,  by  writing,  Sj^ISST*  ^ 
which  need  not,  it  seems,  be  under  seal ;  or,  secondly,  by 
making  entry  in  the  book  of  registry  at  Stationers'  BWl  of 

(a)  4  H.  L.  Cag.  816.  (6)  Ih,  933.  (c)  Ih.  992. 

(<0  See  aLK)/>er  PoUock,  C.  B.  (/6.  940).  (c)  6  C.  B.  468,    . 
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Part  I. 
Chapter  XV. 


By  writing. 


Writing  need 
not  be  under 
neaL 


the  aissignment,  and  of  the  name  and  place  of  abode  of  tbie 
assignee  in  the  form  given  in  a  schedule  to  the  Act  5  &  6 
Vict.  c.  46. (a) 

Writing  is  indispensable  to  a  valid  assignment;  a  parol 
assignment  is  not  sufficient.  This  was  decided  by  the  Court 
of  King^s  Bench  in  Power  v.  Walker. {b)  It  was  contended 
in  that  case  that  copyright  was  a  mere  personal  chattel,  not 
included  within  the  statute  of  frauds,  and,  consequently^ 
capable  at  common  law,  like  other  personalty,  of  passing  by 
oral  transfer ;  and  that  the  stat.  8  Anne,  c.  19,  did  not  m^e  a 
writing  necessary.  The  court,  however,  was  of  a  contrary- 
opinion,  considering  that  as  the  statute  of  Anne  required  a 
written  consent  from  the  proprietor  to  authorise  the  printing 
or  reprinting  of  any  book  by  any  other  person,  the  conclu- 
sion was  almost  irresistible  that  the  assignment  must  also  be 
in  writing ;  an  assignment,  being  in  the  nature  of  a  perpetual 
licence,  was  greater  than  a  Ucense,  and  if  the  licence,  which  is 
the  lesser  thing,  must  be  in  writing,  a  fortiori,  the  assignment^ 
which  is  the  greater  thing,  must  be  so  also.  This  case  was 
followed  in  Olementi  v.  Walker,  {c)  and  by  the  Court  of  Com- 
mon Pleas  in  Danridson  v.  Bohn;{d)  and,  though  disapproved 
in  other  cases,  its  binding  authority  has  been  recognised,  (e) 

Where  the  assignees  of  the  copyright  in  a  comedy  sought 
the  aid  of  a  court  of  equity,  but  did  not  state  in  their  biQ  that 
the  assignment  to  them  was  in  writing,  Lord  Eldon  refused 
to  grant  an  injunction  till  that  fact  should  be  proved.  The 
plaintiffs,  who  were  unable  to  state  whether  the  assignment 
from  the  author  was  in  writing,  afterwards  produced  an 
affidavit  stating  that  all  the  manuscripts  of  dramatic  com- 
positions belonging  to  the  Haymarket  Theatre,  including 
the  comedy  in  question,  had  been  assigned  to  them  by 
three  several  indentures  in  writing,  dated  in  the  years 
1805,  1808,  and  1819.  Lord  Eldon  said  he  would  assume 
the  plaintiffs'  title  to  be  regular  till  the  contrary  were 
shown,  and  granted  the  injunction  prayed  for.(/) 

Tindal,  C.J.,  in  De  Pinna  v.  Polhill  {g),  incidentally 
expressed  an  opinion  that  a  deed  was  necessary  to  a  valid 
assignment;  and  this  view  would  seem  supported  by  the 
words  in  which  sect.  14  of  5  &  6  Vict.  c.  45,  speaks  of  the 
efficacy  of  the  second  mode  of  assignment— that  by  entry 
in  the  book  of  registry— of  which  it  enacts  that  "such 


(a)  Vide  post,  p.  166. 
{cS  2  Bar.  &  Ores.  861. 
(6)  See  per  BramweU  and  Chann^ 
(7  H.  &  K  118). 

(  f)  Morrig  V.  KeUy  (1  J.  &  W.  481). 


(b)  3  M.  &  Sel.  7 
(rf)  6  C.  B.  456 
lell, 


4  Camp.  8. 
BB.,  in  Cumberland  v.  Copeland 
(if)  8  Car.  &  P.  79. 
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assignment  so  entered  shall  be  effectual  in  law  to  all  intents  past  l 
and  purposes  whatsoever,  without  being  subject  to  any  oiuimxv. 
stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as  — 
if  such  assignment  had  been  made  by  deed.''  However, 
Wightman,  J.,  in  giving  his  opinion  to  the  House  of  Lords 
in  the  c&se  of  Jeffreys  v.  Boosey,{a)  says,  "there  is  nothing 
in  the  terms  used  in  the  statute  of  8  Anne,  c.  19,  which 
requires  the  assignment  to  be  either  by  deed  or  attested  'by 
witnesses ;  and  at  all  events,  since  the  statute  of  54  Geo.  3, 
c.  156,  it  appears  to  me  that  an  assignment  by  writing  only 
is  valid/'  And  the  ruling  of  the  House  of  Lords  in  the 
Scotch  case  of  Kyle  v.  Jeffrey s{b)  seems  to  be  decisive  of 
the  question.  Li  that  case  Jeffreys  claimed  copyright,  by 
assignment  from  the  authoress,  in  the  words  of  a  song 
written  by  Miss  Ehza  Cook,  and  sought  to  restrain  the 
publication  of  the  song  by  Kyle.  Jeffreys  had  registered 
himself  as  proprietor  at  Stationers'  Hall,  and  a  certified 
copy  of  the  registiy,  which  is  by  statute  prvmdfade  proof 
of  proprietorship,  was  produced  at  the  trial;  but  his  title 
being  impeached  by  Kyle,  other  evidence  was  offered,  con- 
sisting of  a  receipt  by  Miss  Cook  for  a  sum  of  money  paid 
her  by  Jeffreys,  "  for  copyright  of  words  of  a  song  written 
by  me,  entitled  '  The  Old  Ann  Chair,' "  and  also  the  testi- 
mony of  a  person  to  whom  Miss  Cook  had  stated  that  she 
had  parted  with  the  copyright  in  the  song  to  Jeffreys.  The 
reception  of  this  evidence  of  title  was  objected  to  on  the 
part  of  Kyle ;  and  it  was  urged  that  no  evidence,  written 
or  parol,  was  admissible  to  prove  the  asserted  proprietorship 
without  the  production  of  a'  formal  deed  of  assignment 
attested  by  two  witnesses.  The  presiding  judge  overruled 
the  objection,  and  admitted  the  evidence,  holding  that  where 
the  prirfia  facie  evidence  afforded  by  the  certificate  of  regis- 
tration was  rebutted,  the  claimant  might  still  support  his 
title  without  production  of  a  formal  instrument  of  assign- 
ment. The  Court  of  Session  upheld  this  ruling,  and  the 
House  of  Lords,  on  appeal,  decided  that  it  was  correct 
as  a  general  rule.  As  the  evidence  of  title  admitted  on 
the  trial  in  this  case  was  not  a  writing  under  seal,  the 
approval  by  the  House  of  Lords  of  the  judge's  ruling, 
though  the  objection  to  it  maintained  the  necessity  of 
attestation  as  well  as  sealing,  decides  that  a  deed  is  not 
necessary  to  a  valid  assignment  of  copyright. 

It  seems  now  to  be  finally  determined  that  an  assignment  Attraction  ib 
need  not  be  attested  by  witnesses.  ''^^  neoe««y. 

(a)  4  H.  L.  Cas.  891. 

lb)  21  Scotch  Seas.  Cas.  N.  S.  8  ;  18  Scotch  Seas.  Cas.  N.  S.  906. 
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Past  I.  This  qaestioii  was  long  in  an  unsettled  state^  owiag  to 

ceatoIxy.  *^®  words  in  the  statute  of  Anne,  and  the  constraction 
—  put  upon  them  by  the  Court  of  King's  Bench  in  the  case 
of  Power  V.  Walker. (a)  The  statute  of  Anne  imposes  a 
penalty  on  any  person  printing  or  publishing  a  book 
without  the  proprietor's  consent  ''first  had  and  obtained 
in  writing,  signed  in  the  presence  of  two  or  more  credible 
witnesses/'  but  says  nothing  as  to  the  mode  of  assigning 
copyright.  Power  v.  Walker  decided  that  as  a  licence  to 
print  or  publish  was  required  to  be  in  writing,  a  fortiori 
an  assignment,  which  was  greater  than  a  licence,  mast 
be  so  too;  and  the  same  reasoning  would  apply  to  the 
necessity  of  attestation  by  two  witnesses.  Then  came  the 
Act  of  54  Geo.  3,  c.  156,  extending  the  duration  of  the 
copyright  conferred  by  the  statute  of  Anne,  and  inflicting 
a  penalty  on  every  person  printing,  reprinting,  &c.,  any 
book  or  books  ''without  the  consent  of  the  author  or 
authors,  or  other  proprietor  or  proprietors  of  the  copy- 
right of,  and  in  such  book  or  books,  first  had  and  obtained 
in  writing/'  without  making  any  mention  of  attestation. 
As  this  enactment  made  unattested  licences  valid,  the 
inference  drawn  in  Power  v.  Wcdker  from  their  jMrevioas 
necessity  should  seem  to  have  lost  its  force ;  for  the  reason 
of  requiring  an  assignment  to  be  attested  was  that  the 
Act  of  Anne  required  the  licence  to  be  attested;  and  as 
a  licence  in  writing  without  attestation  is  sufficient  under 
the  Act  of  Geo.  3,  it  should  follow  that  an  assignment 
in  writing  without  attestation  is  also  sufficient.  However, 
in  the  case  of  Davidson  v.  Bohn,{b)  decided  subsequently  to 
the  Act  of  Geo.  3,  it  was  laid  down  that  for  the  purpose 
of  transferring  copyright  there  must  be  an  instrument  in 
writing  attested  by  two  witnesses ;  but  the  case  appears  to 
have  been  considered  as  if  it  had  arisen  before  the  54  Geo.  3, 
c.  156,  as  that  statute  was  not  mentioned  in  the  arguments 
or  judgment.  In  Jeffreys  v.  Boo8ey{c),  also.  Lord  St. 
Leonards,  Parke,  B.,  and  Alderson,  B.,  were  of  opinion  that 
the  provisions  of  the  Acts  of  Anne  and  G^o.  3,  as  to  lic^ioe 
and  assignment,  might  well  stand  together,  and  therefore 
that  the  latter  Act  did  not  by  intendment  repeal  the  former. 
But  of  these  judges,  Alderson,  B.,  appears  to  have  con- 
sidered himself  bound(d)  by  the  decision  in  Da/vidson  v. 
Bohn,  and  Parke,  B.,  afterwards  changed  his  opinion.(0) 

(a)  8  M.  &  Sel.  7.  (b)  6  C.  B.  456. 

(c)  4  H.  L.  Caa  816.  (r/)  See  p.  916. 

(e)  See  the  judgment    of    Lord   Wensleydale  in   Kt^le  v.  Jeffreys 
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The  question  was  again  distinctly  raised  in  1 861  in  Pakt  i. 
the  case  of  Cumberland  v.  Oopeland.{a)  The  Court  of  ciLrairxv. 
Exchequer  in  that  case  held  that  the  construction  put  — 
upon  the  statute  of  Anne  in  Power  v.  Walker  was  bind- 
ing on  them  still,  notwithstanding  the  Act  of  54  Geo.  3, 
c.  156,  and,  consequently,  that  an  assignment  of  copyright, 
to  be  valid,  must  be  in  writing,  attested  by  two  witnesses. 
This  decision  was  appealed  against,  and  was  reversed  by 
the  unanimous  decision  of  the  Court  of  Exchequer  Chamber 
(consisting  of  Erie,  C.J.,  Crompton,  Willes,  Blackburn, 
Keating,  and  Mellor,  JJ.),  holding  that  an  assignment  of 
copyright  made  after  the  passing  of  54  Geo.  3,  c.  156, 
requires  no  attestation. (6)  Erie,  C.J.,  said,  ''An  express 
enactment  that  a  consent  in  writing  should  be  valid  is,  to  my 
mind,  by  implication,  an  enactment  that  a  consent  in  writing 
may  be  valid  without  being  attested  by  two  witnesses.  The 
former  statute  [that  of  Anne]  required  a  consent  in  writing 
attested  by  two  witnesses;  the  latter  [54  Geo.  3,  c.  156] 
requires  a  consent  in  writing  only.  It  is  clear  to  my  mind, 
after  the  Act  of  54  Geo.  3,  c.  156,  the  plaintiff  could  not, 
without  infringing  the  express  words  of  that  statute,  say  a 
consent  in  writing  was  not  valid  without  two  witnesses, 
because  there  was  an  enactment  to  that  effect  in  the  statute 
of  Anne.  The  two  statutes  are  inconsistent.  After  that 
time,  if  a  consent  in  writing  is  valid  without  two  witnesses, 
it  seems  to  me,  as  a  matter  of  reasoning,  to  follow  that  an 
unattested  assignment  is  also  valid ;  for  if,  as  it  was  argued 
prior  to  the  statute,  because  a  consent  in  writing  is  not 
vaUd  without  two  witnesses,  so  neither  is  an  assignment : 
as  a  consent  is  now  valid  without  two  witnesses,  so  also  is 
an  assignment  valid  without  two  witnesses.(c).  .  .  .  By  the 
54  Geo.  3,  c.  156,  the  Legislature  seem  to  have  taken  the 
view  that  I  have  mentioned,  and,  while  still  enacting  that 
the  contract  must  be  in  writing,  leiffc  out  purposely,  as 
it  seems  to  me,  the  necessity  of  having  two  witnesses.  In 
the  case  of  wills  it  may  well  be  that  greater  formality  and 
ceremony  should  be  required,  in  order  to  avoid  all  doubt  as 
to  the  acts  of  dead  men  ;  but  no  such  safeguards  are  required 
in  an  ordinary  instrument  of  commerce.  I  therefore  think 
the  Legislature  did  wisely  in  the  54  Geo.  3,  c.  156." 

(a)  7  H.  &  N.  118. 

(6)  31  L.  J.  353,  Ex. ;  7  L.  T.  N.  S.  334 ;  10  W.  R.  581. 

(c)  The  inference,  however,  was  stronger  in  the  former  case,  as  it  was 
an  a  fortiori  argument  from  the  necessity  of  attestation  in  the  case  of  a 
mere  licence  to  its  necessity  in  the  case  of  the  greater  and  more  important 
assignment.  The  absence  of  the  necessity  of  attestation  in  the  former 
case  does  not  Curuish  an  equally  strong  reason  for  its  non-necessity  in 
the  latter  case. 
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Paw  I.  The  second  mode  of  assigning  copyright  is  by  entry  in 

ohapthi  XV.  ^©  book  of  registry  kept  at  Stationers'  Hall. 
AaaWmeDt  b  ^®^'**  13  of  5  &  6  Vict.  c.  45,  after  providing  for  pegistration 
entry  In  regtotry  bv  the  author  OF  proprietor,  enacts  "  that  it  shall  be  lawful 
tor  every  such  registered  proprietor  to  assign  his  interest,  or 
any  portion  of  his  interest  therein,  by  making  entry  in  the 
said  book  of  registry  of  such  assignment,  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof,  in  the  form 
given  in  the  schedule  annexed  to  the  Act,  on  payment  of 
the  sum  of  five  shillings ;  and  such  assignment  so  entered 
shall  be  effectual  in  law  to  all  intents  and  purposes  whatso- 
ever, without  being  subject  to  any  stamp  or  duty,  and  shall 
be  of  the  same  force  and  effect  as  if  such  assignment  had 
been  made  by  deed.'* 

The  form  of  concurrence  of  the  party  assigning  the  copy- 
right in  any  book  already  registered,  given  in  the  schedule 
to  the  Act  is  as  follows  : — 


I  ^.  B.  of  being  the  assigncr  of  the  copyright  of  the  book 

hereunder  described,  do  hereby  require  you  to  make  entry  of  the  assign- 
ment of  the  copyright  therein. 


Title  of  Book. 


Assigner  of  the  Copyright     AiwigDee  of  Copyright. 


Y,Z, 


A,B. 


Dated  this 


"  day  of 


18 


an. 


(Signed)        A.B. 


The  form  of  entry  of  assignment  given  in  the  schedule  to 
the  act  is  as  follows  : — 


Date  of  entry. 


Title  of  book. 


Aseifcner  of  the 
copyright 


ISet  out  the  title 
of  the  bookj  and 
refer  to  the  page 
of  the  registryhook 
in  which  the  ori- 
ginal entry  of  the 
copyright  thereof 
is  made.'] 


A,B. 


Assigoee  of 
copyright. 


CD. 


It  is  a  curious  discrepancy  that  while  sect.  13  requires 
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tlie  entry  of  "  the  name  and  place  of  abode  of  the  assignee'*  Pam  l 
in  the  form  given  in  the  schedule,  in  the  form  itself  which  obaftu.  xv. 
is  ^ven  in  the  schedule  there  is  no  reference  whatever  to 
tlie  place  of  abode  of  the  assignee.  Would,  then,  an  entry 
following  strictly  the  form  given  in  the  schedule,  and 
omitting  the  place  of  abode  of  the  assignee,  be  a  valid 
assignment  ?  This  question  was  raised  but  not  determined 
ixi  Wood  V.  Boosey,{a)  the  judgment  of  the  court  proceeding 
oxi  other  grounds.  The  safer  course  is,  to  add  the  place  of 
the  assignee's  abode. 

Another  point  discussed  in  the  case  last  referred  to,  was  Muatan 
-whether  an  assignee  of  copyright  is  a  '^  proprietor"  within  SJSSSIb/Sm**' 
the  meaning  of  that  term  in  sect.  24  of  5  &  6  Vict.  c.  45,  ■***' 
iwrhich  prevents  any  proprietor  of  copyright  in  books  fix)m 
maintaining  any  action  or  suit  at  law  or  in  equity,  or  any 
summary  proceeding,  in  respect  of  any  infringement  of  such 
copyright^  unless  he  shall,  before  commencing  such  action, 
&c.,  have  caused  an  entry  to  be  made  in  the  book  of  registry 
pursuant  to  the  Act.  The  court  did  not  decide  this  question 
either,  but  Cockbum,  C.J.,  leaned  to  the  opinion  that  an 
assignee  was  not  a  proprietor  within  the  application  of 
sect.  24.  Lush^  J.,  entertained  considerable  doubt  on  the 
subject,  and  the  other  two  judges,  Blackburn  and  Mellor,  J  J., 
declined  to  express  any  opinion  on  so  doubtful  a  point. 
Cockbum,  C.J.,  said  ^'The  result  of  the  discussion  has 
been  to  cause  me  very  strongly  to  incline  to  the  opinion 
that  sect.  24  of  5  &  6  Vict.  c.  45,  which  requires  that  the 
proprietor  shall  be  registered  before  he  shall  be  entitled  to 
bring  an  action  for  the  infringement  of  his  copyright,  does 
not  apply  to  the  case  of  an  assignee  to  whom  the  proprietor- 
ship  is  assigned.  The  moment  the  copyright  is  established 
in  the  original  proprietor,  there  is  nothing  to  prevent  him 
from  assigning  it  by  any  mode  by  which  property  of  that 
description  can  be  assigned  in  law,  the  statute  only  affording 
one  mode  of  making  the  assignment  more  convenient  and 
less  expensive  than  the  ordinary  mode  of  conveyance 
by  deed.(&)     If  the  assignment  is  made  under  the  statute, 

then,  no  doubt,  its  terms  must  be  complied  with But 

taking  this  not  to  be  a  statutory  assignment,  is  it  necessary 
that  the  assignee  should  cause  an  entry  of  proprietorship  to 
be  made  under  sect.  24  before  he  ctin  sue  ?  Now,  I  observe 
that  there  is  a  distinction  in  the  earlier  sections  between 
'  proprietor'^as  applied  to  the  person  by  whom  the  work  is 
originally  published,  and  in  whom  the  property  originally 

a)  L.  Rep.  2  Q.  B.  840;  86  L.  J.  108,  Q.  B. ;  15  L.  T.  N.  S.  630. 
See  as  to  the  neoeesity  of  a  deed,  ante,  pp.  152, 158. 


Digitized  by  VjOOQ IC 


158 


ULW  or  COFTBiaHT. 


Past  L 
Oraptu  XV. 


'  oopiea 
1  befoio 


Sale  or 

printed  befoio 
•Mlgnment 


Equitable 
aBSlvrnnenr. 


vested,  and  any  person  who  takes  by  assignment  from  him ; 
nor  do  I  anywhere  in  the  Act  find  that  the  assignee  has 
any  right  to  insist  upon  having  his  name  entered  as  the 
new  proprietor :  the  only  case  in  which  the  change  of  the 
name  of  the  proprietor  is  to  be  made  being  where  the  statu- 
tory form  of  assignment  is  resorted  to ;  and  even  in  that 
case,  it  is  not  the  assignee  but  only  the  assignor  who  can 
insist  on  the  change  being  made  in  the  register.  Therefore, 
to  hold  that  the  assignee  must  make  an  entry  under  sect.  24 
of  his  proprietorship,  before  he  can  sue  for  the  infringement 
of  the  copyright  transferred  to  him,  he  having  no  power 
under  the  statute,  either  through  the  means  of  this  court, 
or  any  other  means  that  I  can  see,  to  enforce  the  registra- 
tion of  an  entry  by  way  of  assignment  under  sect.  13,  and  to 
apply  the  term  proprietor  to  him  would,  I  think,  work  con- 
siderable inconvenience,  if  not  considerable  injustice.  How- 
ever, although  I  make  these  observations  in  passing,  to 
show  the  matter  has  not  been  overlooked,  I  do  not  desire 
to  be  understood  as  resting  my  present  judgment^  on  that 
point/'  Blackburn,  J.,  observed,  "With  regard  to  the 
objection  that  there  is  no  entry  of  the  plaintiff  as  proprietor 
of  the  copyright  under  sect.  24  of  5  &  6  Vict.  c.  45,  at  first 
I  thought  the  objection  fatal  to  the  plaintiff's  case,  but  after 
hearing  the  argument  my  opinion  is  much  shaken,  and  I 
would  not  support  the  nonsuit  on  that  gp'ound  without 
further  time  for  consideration.*' 

In  this  state  of  the  law  it  would  obviously  be  very  unsafe 
for  an  assignee  of  copyright  to  commence  any  proceeding 
for  infringement  of  his  right  without  having  previously 
registered  at  Stationers'  Hall. 

Unless  there  is  some  stipulation  to  the  contrary  in  the 
conditions  of  sale,  the  person  who  sells  his  copyright  to 
another  may  print  any  number  of  copies  up  to  the  time  of 
the  sale,  and  retain  and  sell  such  copies  after  disposing  of 
the  copyright;  though,  of  course,  he  commits  piracy  by 
printing  any  copies  after  the  sale,  (a) 

Courts  of  equity  have  given  relief  and  enforced  contracts 
in  many  cases  where  there  was  no  remedy  at  law.  Amongst 
other  maxims  which  they  act  on  is  one — that  Equity  looks 
upon  that  as  done  which  ought  to  have  been  done.  The 
most  common  cases  of  the  application  of  the  rule  are 
under  agreements,  all  such  being  considered  as  performed 
which  are  made  for  a  valuable  consideration,  in  favour  of 
persons  entitled  to  insist  on  their  performance.  Hence 
a  man  has  in  many  cases  a  title  recognised  and  enforced  by 
(a)  Taylor  v.  Pillow  (L.  Rep.  7  Eq.  418). 
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ISqnity  where  he  has  no  title  at  law.     Thas  an  agreement  to       pabt  l 
assign  is  treated  by  Equity  as  a  valid  assignment,  and  in-   cnJrnt  xv. 
fringements  of  literary  property  have  been  restrained  where 
the  claimant  of  the  aid  of  Chancery  had  only  an  equitable 
title  to  relief,  and  possessed  no  title  recognised  at  law. 

Lord  Man8field>  indeed,  was  of  opinion  that  relief  would 
not  be  given  in  such  a  case,  and  said,  in  Millar  v.  Taylor j{a) 
that  unless  a  court  of  equity  saw  a  law  right  existing  in  the 
author  it  would  not  interfere.  Such  also  was  the  opinion 
of  Lord  Eldon,  in  Rundell  v.  Murray, {b)  But  Lord  Lynd- 
hurst,  in  Okappell  v.  PurcUmf,{c)  referring  to  this  expression 
of  opinion,  observed,  ''  If  by  this  it  was  meant  to  be  said  that 
a  csourt  of  equity  would  only  interfere  when  the  legal  right 
was  in  the  party  applying  for  its  interference,  I  will  not  go  so 
far ;  because  I  think  that  a  court  of  equity  will  assist  any 
party  having  an  equitable  right,  where  the  legal  right  inter- 
venes to  prevent  his  obtaining  justice;  otherwise  great  fraud 
would  ensue.'^ 

In  Sweet  v.  8haw,{d)  the  plaintiflFs,  who  sought  to  restrain 
the  infringement  of  their  property  in  certain  reports  of 
cases,  furnished  to  them  for  publication  by  two  barristers, 
asserted  only  an  equitable  title  to  the  copyright  under  an 
agreement  with  the  barristers  who  reported  the  cases.  The 
Vice-Chancellor,  Sir  Launcelot  Shadwell,  was  distinctly  of 
opinion  that  the  plaintiffs  had  made  out  only  an  equitable 
right,  but  that,  nevertheless,  they  had  stated  quite  a  suffi- 
cient case  to  support  their  bill;  and  he  continued  the 
injunction  restraining  the  defendants  from  infringing  the 
copyright  of  the  plaintiffs.  With  reference  to  the  nature  of 
the  agreement,  the  Vice-Chanoellor  said :  ''What  the  plain- 
tiffs state  is  that  they  have  agreed  with  A.  and  B.  that 
A.  and  B.  shall  report  cases  for  them ;  and  accordingly  A. 
and  B.  do  take  notes  of  cases,  which  are  printed  by  Sweet 
and  others,  the  plaintiffs,  and  they  publish  them,  and  then 
the  plaintiffs  aver  that  they  have  a  copyright  in  the  cases 
published.  Now  I  think  that  they  have  in  equity,  but  I 
cannot  understand  how  they  have  got  the  copyright  at  law ; 
because  I  cannot  see  how,  at  law,  the  agreement  that  persons 
shall  prepare  a  work  for  the  plaintiffs  gives  the  plaintiffs  a 
copyright  at  law,  for  nothing  can  pass  at  law  except  that 
which  actually  exists ;  and  it  is  true,  not  only  with  respect 
to  an  assignment,  but  also  with   respect  to  a  release,  as 

(a)  4  Burr.  2400.  ^ 

hS  Jac.  315.  But  see  the  order  made  by  the  same  judge  in  Mawman 
V.  Yegg  (2  Rubs.  385). 

(c)  4  Y.  &  CJoL  (d)  8  Jur.  217. 
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pakt  l  Littleton  points  out,  that  there  cannot  be  a  release  of  a 
OHAprait  XV.  future  right,  and  consequently  there  cannot  be  an  assign  - 
ment  of  anything  that  does  not  now  exist/' (a)  The  same 
judge  elsewhere  (6)  says,  "  This  court  always  takes  notice  of 
the  equitable  interest ;  and  if  the  equitable  right  to  the  copy- 
right is  complete,  this  court  will  take  care  that  the  real 
question  shall  be  tried,  notwithstanding  there  may  be  a 
defect  in  respect  of  the  legal  property/'  And  Lord  Eldon, 
in  a  case  of  equitable  title,  where  he  thought  it  advisable 
that  an  action  should  be  tried  at  law  before  he  granted  an 
injunction,  ordered  the  defendants  to  admit  the  legal  title  of 
the  plaintiff  in  the  trial  of  the  action,  (c) 

All  agreement  in  writing  between  an  author  and  a  book- 
seller by  which,  after  reciting  that  the  author  had  prepared 
a  new  edition  of  one  of  his  works  which  the  publisher  was 
desirous  of  purchasing,  it  was  agreed  that  2500  copies  of 
the  work  should  be  printed  at  the  expense  of  the  bookseller, 
who  was  to  pay  the  author  by  instalments  a  sum  named 
for  the  said  edition,  was  held  to  constitute  the  publisher, 
not  merely  the  purchaser  of  2500  copies  of  the  work,  but 
an  assignee  in  equity  of  the  copyright  to  the  extent  of  being 
alone  entitled  to  publish  the  whole  edition,  consisting  of 
2500  copies,  and  to  prevent  the  piracy  of  that  edition  by 
any  other  person,  (d) 

On  the  other  hand  a  written  agreement  between  an 
author  and  a  pubUshing  firm  that  the  latter  "  should  print, 
reprint,  and  publish  a  work  of  the  author's,  at  their  own 
risk,  on  the  terms  of  dividing  equally  with  him  any  profits 
that  there  might  be  after  payment  of  all  expenses ;  and  that 
if  all  the  copies  should  be  sold  and  another  edition  should 
be  required,  the  author  should  make  all  necessary  alterations 
and  additions,  and  the  publishers  should  print  and  publish 
a  second  and  subsequent  editions  on  the  same  terms,  and 
that  if  all  the  copies  of  any  edition  should  not  be  sold  in 
five  years  from  the  time  of  publication,  the  pubUshers  might 
sell  the  remaining  copies  by  auction  or  otherwise,  in  order 
to  close  the  account,"  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Wood,  V.O.,  not  to  be  a  contract 
for  the  assignment  of  the  author's  copyright  but  a  mere 
personal  contract  on  both  sides  not  assignable  by  either 
party,  (e)     The  firm  with  whom  the  agreement  was  made 

(a)  See  also  Sweet  y,  Maugham  (4  Jur.  456). 

(b)  Bohn  \.  hogue  (10  Jur.  421). 

(c)  Mawman  v.  Tegg  (2  Ruas.  402). 
\d)  Sweet  v.  Cater  (11  Sim.  673). 

(6)  Stevens  v.  Benning  (6  D.  M,  &  G.  223 ;  1  Kay  &  J.  168). 
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having  been    changed^    and    their  interest    having    been       Pam  l 
assigned  to  a  new  firm,  the  latter  firm  was  held  not  entitled   ohai™  xv. 
to  restrain  the  publication  of  a  new  edition  by  another  pub-         — 
lisher  with  the  author's  concurrence. 

A  similar  case  was  Reade  v.  Bentleyy{a)  where  an  agree-  B«a<kY.3entu^. 
ment  was  entered  into  between  the  plaintiff  and  <lefendant 
that  the  latter  should  ''  publish  at  his  own  expense  and  risk 
a  book  written  by  the  plaintiff^  and  after  deducting  from 
the  produce  of  the  sale  thereof  the  charges  for  printing, 
paper,  advertisements,  embellishments,  and  other  incidental 
expenses,  including  the  allowance  of  lOL  per  cent,  on  the 
gross  amount  of  the  sale  for  comniission  and  risk  of  bad 
debts,  the  profits  remaining  of  every  edition  that  should  be 
printed,  to  be  divided  equally  between  the  plaintiff  and 
defendant ;  the  books  sold  to  be  accounted  for  at  the  trade 
Bale  price,  reckoning  twenty-five  copies  as  twenty-four, 
unless  it  should  be  thought  advisable  to  dispose  of  any 
copies,  or  of  the  remainder  at  a  lower  price,  which  was  left 
to  the  judgment  and  discretion  of  the  defendant.''  The 
Vice-Chancellor  (Wood)  was  clearly  of  opinion  that  this 
agreement  was  not,  and  was  never  intended  by  either 
party  to  be,  a  contract  for  the  sale  or  purchase  of  the  copy- 
right. The  Vice-Chancellor  said,  "  It  is  unfortunate  that 
publishers  and  authors  should  frame  their  agreements  with 
so  little  precision,  as  from  the  case  of  Stevens  v.  Bennmg 
and  this  case  it  appears  they  are  in  the  habit  of  doing.  At 
the  same  time,  from  what  I  see  in  this  case,  I  feel  more 
confident  than  I  did  in  Stevens  v.  Bennmg  that  there  was 
no  intention  to  dispose  of  the  copyright  by  this  agreement, 
because  I  cannot  suppose  that  authors  or  publishers  are  so 
unaware  of  the  importance  and  value  of  that  right,  as  not 
clearly  to  express  their  intention  when  they  mean  the  copy- 
right to  pass.'^ 

When  the  case  of  Reade  v.  Bentley  came  a  second  time 
before  the  court,  the  counsel  for  the  defendant  did  not  con- 
tend that  the  agreement  amounted  to  a  sale  of  the  copyright, 
but  insisted  that  the  plaintiff  had  thereby  granted  to  the 
defendant  an  irrevocable  licence  to  print  and  publish.  The 
Vice-Chancellor  did  not,  however,  adopt  this  construction 
of  the  agreement.  He  said:(b)  ''If  the  defendant's  con- 
struction be  correct,  it  follows  that  so  long  as  he  lives  and 
is  willing  to  continue  publishing  fresh  editions  of  the  work, 
so  long,  according  to  the  doctrine  in  Sweet  v.  Oater^  the 
plaintiff  will  be  precluded  from  asserting  a  right  to  publish 
any  competing  edidon.  The  defendant  could  compel  the 
(a)  8  K.  &  J.  271.  •  (6)  4  K«  &  J.  664. 

H 
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Paxt  l  plaintiff  to  abstain  firom  publishing  a  single  copy  of  the 
OHAPTDtxv.  work,  so  long  as  he  expressed  his  readiness  to  continue 
—  publishing.  But  the  plaintiff  has  no  reciprocal  power.  He 
could  never  compel  the  defendant  to  publish  more  than  a 
single  edition  of  the  work.  His  powers  are  limited  to  what 
the  contract  gives  him;  and  according  to  the  contract, 
when  the  defendant  has  published  a  second  edition  the  con- 
tract on  his  part  is  fulfilled.  This  is  a  position  of  consider- 
able hardship  for  an  author,  and  one  which  ought  to  be 
clearly  shown  upon  the  face  of  a  contract,  to  have  been 

contemplated  by  the  parties  who  entered  into  it It 

cannot  be  contended  that  the  agreement  on  the  author's 
part  is  like  a  grant,  in  which  the  onus  is  upon  the  grantor, 
of  showing  that  he  has  not  parted  with  all  which  the  grant 
appears  to  comprise.  The  onus  is  here  with  the  party  who 
contends  that  this  agreement  amounts  to  a  Ucence,  which 
upon  the  face  of  it,  it  does  not.  It  certainly  is  not  an 
assignment  of  the  copyright.  It  does  not  appear  to  me  to 
create  more  than  a  joint  adventure ;  and  if  licence  there  be 
at  all,  it  is  only  a  licence  so  far  as  may  be  necessary  for 
carrying  out  that  joint  adventure,  and  an  implied  licence  for 
that  purpose.  That  being  so,  the  onus  is  upon  the  defendant 
of  showing  that  the  contrary  construction  is  necessary;  and 
that  not  being  shown,  a  construction  which  would  leave  the 
author  fast  bound,  and  the  publisher  entirely  free,  after  the 
publication  of  one  edition,  is  not  a  reasonable  construction 
to  adopt  in  considering  the  effect  of  an  agreement  of  this  cha- 
racter ?  "  His  Honour  showed  his  disapprobation  of  the  loose 
manner  in  which  the  agreement  had  been  framed,  by  giving 
no  costs,  considering  each  party  equally  in  fault  for  having 
entered  into  an  agreement  so  difficult  of  interpretation. 

Where  a  writer  agreed  with  a  publisher  to  edit  a  transla- 
tion of  Montaigne's  works,  adding  notes  and  a  biographical 
sketch  of  the  author,  for  a  particular  sum,  to  be  increased 
by  certain  othei*  sums  as  farther  editions  should  be  pub- 
hshed,  all  the  copies  published  to  be  printed  by  the 
publisher,  the  intention  being  that  he  should  have  the 
copyright;  and  the  work  was  pubhshed  before  the  stat. 
5  &  6  Vict.  c.  45 ;  the  question  was  raised,  but  it  was  not 
necessary  to  decide  it,  whether  the  writer  was  the  author 
and  owner  of  the  copyright  in  the  work.  "  I  do  not  wish 
to  express  a  decided  opinion,''  said  Blackburn,  J.,  "  but  my 
present  impression  is  that  he  would  have  been  the  author, 
and  that  the  copyright  would  have  been  in  him,  although  a 
court  of  equity  might  have  called  on  him  to  transfer  the 
copyright"  to  the  pubUsher.     Mellor,  J.,  was  of  a  similar 
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opiiiioii.(a)     After  the  death  of  the  publisher  in  this  case,       pa«t  l 
his  widow,  with  the  writer's  knowledge  and  assent,  regis-    OHAKraxv. 
tered  the  copyright  in  her  own  name,  under  5  &  6  Vict.         — 
e.  45  ;  and  it  was  held  that  the  prima  fade  evidence  of  her 
title  afforded   by  the   register   was   not   rebutted   by  the 
absence  of  proof  of  a  formal  assignment  in  writing.  (6) 

In  the  case  of  photographs,  paintings,  and  drawings,  paintsngs, 
there  can  be  no  equitable  title  by  a  parol  agreement  to  pK»to2n«)hSl** 
assign,  as  sect.  3  of  25  and  26  Vict.  c.  68,  expressly  pro- 
vides, with  respect  to  them,  that  "  every  assignment  and 
every  licence  to  use  or  copy,  by  any  means  or  process,  the 
design  or  work  which  shall  be  the  subject  of  such  copyright 
shall  be  made  by  some  note  or  memorandum  in  writing,  to 
be  signed  by  the  proprietor  of  the  copyright,  or  by  his 
i^nt  appointed  for  that  purpose  in  writing.''(c) 

A  VfiJid  assignment  of  the  copyright  in  dramatic  and  Dnunatio  uid 
musical  compositions,  regarded  simply  as  literary  productions,  ^S^na*"' 
and  not  carrying  with  them  the  right  of  representation,  may 
be  made  either,  first,  by  an  instrument  in  writing  which  need 
not  be  under  seal  or  attested  by  witnesses,  (d)  or,  secondly, 
by  entry  in  the  book  of  registry  at  Stationer's  Hall  in  the 
form  above  given  (p.  1 66)  for  the  assignment  of  books. 

The  necessity  of  writing  to  confer  a  title  by  assignment, 
valid  at  law,  is  apparent  from  the  cases  already  cited  with 
reference  to  the  assignment  of  copyright  in  books,  as 
by  the  interpretation  clause  (sect.  2)  of  5  &  6  Vict.  c.  45, 
the  word  "  book ''  is  used  to  include  ^'  every  volume,  part 
or  division  of  a  volume,  pamphlet,  sheet  of  letter-press, 
sheet  of  music,  Ac.'' 

The  right  of  representing  or  causing  to  be  represented  Bight  of  repre- 
a  dramatic  or  musical  piece  is  distinct  from  the  copyright  JJ^^^,®*"  p®*^ 
in  the  book  containing  such  dramatic  or  musical  piece,  and 
the  assignment  of  the  latter  does  not  carry  with  it  a  title 
to  the  former.  Sect.  22  of  5  &  6  Vict.  c.  45,  enacts  "  that 
no  assignment  of  the  copyright  of  any  book  consisting  of 
or  containing  a  dramatic  piece  or  musical  composition  shall 
be  holden  to  convey  to  the  assignee  the  right  of  representing 
or  performing  such  dramatic  piece  or  musical  composition, 
unless  an  entry  in  the  said  registry  book  shall  be  made  of 
such  assignment,  wherein  shall  be  expressed  the  intention  of 
the  parties  that  such  right  shall  pass  by  such  assignment.^^ 

This  section  was  in  all  probability  passed  to  obviate  the 
effect  of  the  decision  in  Ovmberlcmd  v.  Plcmch4,{e)  that  when 

(a)  HazUtt  v.  Tempkman  (13  L.  T.  N.  8.  598). 

(6)  lb,  (c)  Strahan  v.  Graham  (16  L.  T.  N.  S.  87). 

(£/)  See  the  cases  quoted  ante,  p.  152-155.        (e)  1  A.  &  £.  580. 
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an  author  simply  assigned  the  copyriglit,  lie  also  parted 
with  the  right  of  representation,  (a) 

Writing  is  necessary  to  the  assignment  of  the  right  to 
represent,  or  cause  to  be  represented,  a  dramatic  or  musical 
piece.  This  has  been  held  to  follow  by  inference  from 
sect.  2  of  3  &  4  Will.  4,  c.  15  (the  Act  which  gave  the 
authors  of  dramatic  pieces  the  sole  right  of  causing  them 
to  be  represented),  which  imposes  a  penalty  on  any  person 
performing  dramatic  pieces  "  without  the  consent  in  writing 
of  the  author  or  other  proprietor  first  had  and  obtained.*' 
As  this  section  renders  a  consent  in  writing  necessary  to 
justify  a  single  representation,  it  has  been  decided  by  the 
Court  of  Common  Pleas  in  Shepherd  v.  Oonqiiest  {h)  that  an 
assignment  conveying  the  exclusive  right  to  represent 
throughout  Her  Majesty's  dominions,  or  (if  that  be  pos- 
sible) in  some  definite  part  of  them,  must,  in  order  to  be 
valid,  be  in  writing  also.  In  that  case  the  plaintiffs  had 
engaged  by  word  of  mouth  one  Courtney  to  visit  Paris  for 
the  purpose  of  adapting  a  piece  there  in  vogue  for  repre- 
sentation upon  the  English  stage,  the  terms  being  that  the 
plaintiffs  should  give  him  a  weekly  salary  and  pay  his 
expenses,  and  should  have  the  sole  right  of  representing 
the  piece  in  London,  Courtney  to  retain  the  right  of  repre- 
sentation in  the  provinces.  In  pursuance  of  the  agreement 
Courtney  proceeded  to  Paris,  and  adapted  a  piece,  which 
was  represented  by  the  plaintiffs  at  their  theatre.  Courtney 
afterwards  assigned  the  copyright  in  the  piece  to  the 
defendant,  who  caused  it  to  be  represented  at  his  theatre, 
whereupon  the  plaintiffs,  claiming  the  sole  right  of  repre- 
sentation, brought  an  action  to  recover  the  penalties 
imposed  by  sect.  2  of  8  &  4  Will.  4,  c.  15.  It  was  held 
that  there  had  been  no  valid  assignment  to  the  plaintiffs 
either  of  the  copyright  in  the  piece,  or  of  the  sole  right  of 
representation,  and  consequently  that  they  must  fail  in 
their  action. 

Sect.  22  of  5  &  6  Vict.  c.  45,  in  cases  where  it  is  intended 
to  assign  the  right  of  representation  as  well  as  the  copyright 
of  a  dramatic  or  musical  piece,  renders  necessary  an  entry 
in  the  book  of  registry  of  the  assignment,  expressing  an 
intention  to  convey  the  right  of  representation.  The  lan- 
guage of  the  enactment  refers  only  to  cases  where  it  is 
intended  to  convey  both  copyright  and  the  right  of  repre- 
sentation ;  nothing  is  said  as  to  the  mode  of  assigning  the 

(a)  Per  Cur,  in  Lacy  v.  Rhys  (4  B.  &  S.  873 ;  83  L.  J.  157,  Q.  B. 
9  L.  T.  N.  S.  607  ;  12  W.  R.  809). 
(6)  17  C.  B.  427 ;  26  L.  J.  127,  C.  P.    See  17  C.  B.  442. 
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right  of  representation  separately.     We  have  just  seen  that       Pabt  i. 
it  mast  be  assigned  by  writing,  and  there  does  not  seem  to   ohaftwT  xv. 
be  any  other  requisite  to  a  valid  assignment.  — 

Sect.  22  hasf  no  application  to  the  case  of  a  simple 
assignment  of  the  exclusive  right  of  representation^  and 
an  instrument  assigning  that  right  does  not  require  to  be 
registered,  even  though.it  likewise  convey  the  copyright,  (a) 
Where  a  deed  assigned  *'  both  copyright  and  acting  right  '^ 
in  a  dramatic  piece,  it  was  held  by  the  Court  of  Queen's 
Bench  that  registration  was  not  required  to  entitle  the 
assignee  to  bring  an  action  for  infringement  of  his  right — 
that  sect.  22  does  not  apply  to  a  case  in  which  there  is,  in 
terms,  an  assignment  of  the  right  of  representation  itself,  (fe) 

Where  A.  wrote  a  letter  to  B.,  agreeing  to  "  let  B.  have  " 
a  drama  belonging  to  A.,  in  dischsj'ge  of  a  particular  sum 
which  A.  owed  to  B.,  this  was  held  by  Byles,  J.,  at  Nisi 
Prius,  to  be  a  complete  assignment  to  B.  of  A.'s  whole 
property  in  the  drama,  (c) 

The  consent  of  the  author  or  proprietor  of  a  dramatic 
piece,  to  its  representation,  need  not  be  under  the  hand  of 
the  author  or  proprietor  himself,  but  may  be  given  by  an 
agent.  (cQ 

It  is  a  curious  omission  in  the  Acts  of  Parhament  relating  Pabiidied 
to  copyright,  that  none  of  them  mentions  the  assignee  of  ®°*™^^*^ 
an  engraver,  or  expressly  confers  a  copyright  on  such 
assignee.  But  sect.  2  of  8  Geo.  2,  c.  13,  the  Act  which 
first  gave  a  copyright  in  prints,  and  imposed  penalties  for 
infringement  of  it,  provides,  "that  it  shall  and  may  be 
lawful  for  any  person  or  persons  who  shall  hereafter 
purchase  any  plate  or  plates  for  printing,  firom  the  original 
proprietors  thereof,  to  print  and  reprint  from  the  said  plates 
without  incurring  any  of  the  penalties  in  this  Act  men- 
tioned.^'  This  section,  says  Buller,  J.,  in  Thompson  v. 
8ymonds,{e)  takes  it  for  granted  that  the  proprietor  may 
assign.  Aiid  Grose,  J.,  in  the  same  case  added,  "  When 
the  print  was  originally  published  the  requisites  of  the 
statute  were  complied  with.  Then  the  exclusive  right  was 
vested  in  the  engraver ;  and  the  instant  he  assigned  to  the 

(a)  Lacy  v.  Rhys  (4  Best  &  S.  873  ;  33  L.  J.  157,  Q.  B. :  9  L.  T.  N.  8. 
607 ;  12  W.  R.  e07\  Marsh  v.  Conquest  (17  C.  B.  N  S.  418 ;  33  L.  J. 
819,  C.  P. ;  10  L.  T.  N.  S.  717 :  12  W.  R.  309). 

Cb)  lb. 

(c)  Lacy  v.  Toole  (16  L.  T.  N.  S.  612).  The  semble  in  that  case,  that 
an  assignment  of  the  right  to  represent  need  not  be  in  writing,  is 
incorrect,  as  the  case  of  Shepherd  v.  Conquest^  referred  to  supra,  shows, 

(d)  Moreton  v.  Copeland  (16  C.  B.  617). 
It)  5  T.  R.  46. 
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plaintiff^  the  latter  had  every  right  that  the  engraver  had 
before/' 

The  assignee  may  maintain  an  action  for  penalties  in  his 
own  name.  It  was  argued  in  Thompson  v.  Syrrwnds  that 
the  effect  of  the  1st  and  2nd  sections  of  8  Greo.  2,  c.  13^ 
taken  together,  was  that  the  purchaser  from  the  original 
engraver  is  merely  exempt  from  the  penalties  of  the  statute^ 
but  that  if  any  other  person  copy  the  plate  the  action 
must  be  brought  by  the  original  proprietor,  who,  perhaps, 
may  be  considered  as  a  trustee  for  the  assignee,  as  to  any 
damages  that  he  may  recover.  But  this  reasoning  did  not 
prevail,  and  the  assignee  was  held  entitled  to  maintain  the 
action  in  his  own  name. 

An  assignment  of  the  copyright  in  engravings,  it  would 
seem,  must  be  in  writing,  signed  by  the  proprietor  with  his 
own  hand,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses.  None  of  the  Acts  contains  any  provision 
as  to  the  mode  of  assigning  the  copyright,  but  17  Geo.  8, 
c.  57,  gives  to  the  proprietor  a  remedy  by  special  action  on 
the  case  against  any  one  who  prints,  reprints,  imports  for 
sale,  publishes,  sells,  or  otherwise  disposes  of,  any  copies  of 
any  print,  engraved,  etched,  drawn,  or  designed  in  Great 
Britain  ''  without  the  express  consent  of  the  proprietor  or 
proprietors  thereof  first  had  and  obtained  in  writing,  signed 
by  him,  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses.^'  As  a  Ucence  requires  the 
observance  of  these  formalities,  it  should  seem  that  their 
observance  is  also  necessary  in  case  of  an  assignment  of  the 
copyright.     A  deed  does  not  appear  to  be  necessary. 

The  Act  which  first  conferred  a  copyright  in  paintings, 
drawings,  and  photographs,  25  &  26  Vict.  o.  68,  has  a 
special  provision  (sect.  3)  as  to  the  mode  of  assigning  the 
copyright,  or  of  giving  permission  to  copy,  or  use  in  any 
other  way,  the  subject  of  the  copyright.  In  the  case  of 
every  such  assignment,  or  licence,  a  writing  is  necessary 
signed  by  the  proprietor  of  the  copyright,  or  his  agent 
appointed  for  the  purpose  by  writing.  Ftirthermore  (by 
sect.  4)  the  protection  of  the  Act  is  withheld  from,  and  no 
action  for  penalties  is  maintainable  by,  an  assignee,  unless 
an  entry  is  made  in  ''  The  Register  of  Proprietors  of  Copy- 
right in  Paintings,  Drawings,  and  Photographs,**  kept  at 
Stationers*  Hall,  of  the  assignment,  stating  the  date  of  the 
assignment,  the  names  of  the  parties,  the  name  and  place  of 
abode  of  the  assignee  and  of  the  author  of  the  work,  and  a 
short  description  of  the  natilre  and  subject  of  the  work. 


Digitized  by 


Google 


inuiTfineB  09  coFTsiaHT*  167 

Sect.  3  of  that  Act  provides  that  ''  all  Copyright  under       pabt  l 
the  Act  shall  be  deemed  personal  or  movable  estate^  and   OHApmXv 
shall  be  assignable  at  law,  and  every  assignment  thereof,         — 
and  every  Kcence  to  use  or  copy  by  any  means  or  process 
the  design  or  work  which  shall  be  the  subject  of  such  copy- 
right^ shaU   be  made   by  some  note   or  memorandum   in 
writing,  to  be  signed  by  the  proprietor  of  the  copyright, 
or  by  his  agent  appointed  for  that  purpose  in  writing. 

Sect.  4,  after  providing  for  the  keeping  at  the  Hall  of  the 
Stationers'  Company  a  book  or  books  entitled  '*  The  Register 
or  Proprietors  of  Copyright  in  Paintings,  Drawings,  and 
Photographs'^  enacts  that  therein  ^' shall  be  entered  a 
memorandum  of  every  copyright  to  which  any  person  shall 
be  entitled  under  this  Act,  and  also  of  every  subsequent 
assignment  of  any  such  copyright ;  and  such  memorandum 
shall  contain  a  statement  of  the  date  of  such  agreement  or 
assignment,  and  of  the  names  of  the  parties  thereto,  and  of 
the  name  and  place  of  abode  of  the  person  in  whom  such 
copyright  shall  be  vested  by  virtue  thereof,  and  of  the  name 
and  place  of  abode  of  the  author  of  the  work  in  which  there 
shall  be  such  copyright,  together  with  a  short  description  of 
the  nature  and  subject  of  such  work,  and,  in  addition  thereto, 
if  the  person  registering  shall  so  desire,  a  sketch,  outline, 
or  photograph  of  the  said  work,  and  no  proprietor  of  any 
such  copyright  shall  be  entitled  to  the  benefit  of  this  Act 
until  such  registration,  and  no  action  shall  be  sustainable 
nor  any  penalty  be  recoverable  in  respect  of  anything  done 
before  registration.*' 

This  enactment,  although  it  prevents  an  assignee  from 
suing  for  penalties  before  the  assignment  to  him  has  been 
registered,  does  not  render  it  necessary  in  order  to  entitle 
him  to  sue,  that  all,  or  any  previous  assignments  should  also 
be  registered,  or  that  the  copyright  of  the  original  author 
should  be  registered,  (a) 

In  the  case  of  paintings,  drawings,  and  photographs,  as 
already  stated,  no  equitable  title  can  be  acquired  by  a  parol 
agreement  to  assign.  (/>) 

Copyright  in  works  of  sculpture  may  be  assigned   to  sculpture 
purchasers    by   deed    signed    by   the   proprietor    or    pro-  Sw^^'*  '"** 
prietors,  in  the  presenC/C  of,  and  attested  by,  two  or  more 
witnesses,  (c) 

Sect.  8  of  the  International  Copyright  Act,  7  Vict.  c.  12,  intematioDaJ 
provides  that  all  the  enactments  contained  in  the  Copyright  ^^^^^^ 

(a)  Graves's  case  (L.  Rep.  4  Q.  B.  716 ;  20  L.  T.  N.  S.  877) 

(b)  Strahan  v.  Graham  (16  L.  T.  N.  S.  87), 

(c)  See  54  Geo.  3,  c.  156,  s.  4.    Appendix,  pmt. 
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Part  l  Amendment  Act  of  5  &  6  Vict.  c.  46,  as  to  entries  and 
chai^xv.  assignments  of  copyright  and  proprietorship,  shall  applj 
—  to  the  books,  dramatic  pieces,  and  musical  compositions, 
prints,  articles  of  sculpture,  and  other  works  of  art  to  which 
any  Order  in  Council  issued  in  pursuance  of  the  International 
Copyright  Act  shall  extend  ;  except  that  the  forms  of  entry 
prescribed  by  the  5  &  6  Vict.  c.  45,  may  be  varied  to  meet 
the  circumstances  of  the  case,  and  that  the  sum  to  be 
demanded  by  the  officer  of  the  Stationers'  Company  for 
making  any  entry  required  by  the  International  Copyright 
Act  shall  be  one  shilling  only.  The  subsequent  Act, 
15  Vict.  c.  12,  to  extend  and  explain  the  International 
Copyright  Acts,  incorporates  7  Vict.  c.  12,  with  which  it  is 
to  be  read  and  construed  as  one  Act.  (a)  All  the  provisions, 
then,  of  5  &  6  Vict.  c.  45,  with  respect  to  the  mode  of 
assignment,  apply  to  assignments  of  the  foreign  copyright 
conferred  by  the  International  Copyright  Acts. 

Foreign  copyright,  under  the  International  Copyright 
Acts,  may,  therefore,  be  assigned  either,  first,  by  writing, 
which  need  not  be  under  seal;  or,  secondly,  by  making 
entry  in  the  book  of  registry  at  Stationers'  Hall  of  such 
assignment,  and  of  the  name  and  place  of  abode  of  the 
assignee  thereof. 


CHAPTER  XVI. 
PIRACY. 


Piracy  in  PiRACY   is  the  infiingoment  of  copyright.      It  would  not 

ganerai.  ^ye  casy,  pcrhaps,  to  give   any  other  definition  of  piracy 

which  would  apply  to  the  infringements  of  property  in  all 
the  different  subjects  in  which  our  law  now  confers  a  copy- 
right ;  but  the  leading  and  distinguishing  featm*e  of  piracy- 
is,  that  it  reproduces  the  pirated  work  in  such  a  manner 
as  to  interfere  with  the  profit  and  enjoyment  which  the  pro- 
prietor derives  from  it.  (6)     Yet  everything  that  does  this  by 

(a^  Sect.  10  of  16  Vict.  c.  12. 

(h)  **  It  is  enough  that  the  publication  complained  of  is  in  substance 
a  copy,  whereby  a  work  vested  in  another  is  prejudiced :"  f Lord  Ellen- 
borough  in  Roworth  v.  Wilks,  1  Camp.  98.)  '*  Jf  so  much  is  taken  that 
the  value  of  the  original  is  sensibly  diminished,  or  the  labours  of  ^e 
original  author  are  substantially  to  an  injurious  extent  appropriated 
by  another,  that  Lb  sufficient  in  point  of  law  to  constitute  a  piracy  pro 
tanto  :"  (Story,  J.,  in  Fokoni  v.  Marsh,  2  St.  Rep.  116.)  "  T^e  inquiry 
is,  what  effect  must  the  extracts  have  upon  the  original  work.  If  they 
render  it  less  valuable  by  superseding  its  use  in  any  degree  ^^e  right  of 
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no  means  lays  the  aathor  of  the  interference  open  to  the  charge  pax*  l 
of  piracy.  For  example^  a  bona  fide  abridgment  of  a  book  OHAPxiurxvL 
may  seriously  impair  the  profit  which  the  proprietor  of  the  — 
larger  work  derives  from  it,  at  the  same  time  that  it  subjects 
the  author  of  the  abridgment  to  none  of  the  penalties 
which  the  law  attaches  to  piracy.  Nevertheless,  where  the 
act  done  is  not  one  of  those  which  are  in  express  terms  pro- 
hibited by  statute,  no  finer  test  of  piracy  has  been  applied  in 
the  various  cases  on  record  than  that  of  the  degree  in  which 
one  work  interferes,  by  reproduction,  with  the  benefits 
derivable  from  another  work  in  which  copyright  exists.  It 
may  well  be  supposed  that  a  test  of  this  character  has  afibrded 
scope  for  variance  of  opinion,  and  that  many  Utigated  cases 
have  arisen  with  respect  to  its  appUcation.  It  will  be  well 
to  treat  the  subject  separately  as  to  each  class  of  productions 
in  which  piracy  may  be  committed. 

Books. 

As  piracy  is  the  infringement  of  copyright,  and  copyright  Oniy  by  moiti. 
is  defined  by  5  &  6  Vict,  c.  45,  to  mean  "the  sole   andJ^X'*^*'' 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies 
of  any  subject "  to  which  the  word  is  applied  in  the  Act,  it 
follows  that  piracy  can  be  committed  in  no  other  manner 
than  by  the  multiplication  of  copies,  (a) 

So  long  ago  as  1793(b)  it  was  held  that  the  pubUc  recita- 
tion from  memory  of  any  production  in  which  copyright 
existed  was  not  a  piratical  pubhcation.  In  that  case  (an 
action  for  infringement  of  copyright  in  a  dramatic  piece) 
which  was  decided  under  the  Act  of  Anne,  Buller,  J., 
observed :  '^  Reporting  anything  from  memory  can  never  be  a 
pubhcation  within  the  statute.  Some  instances  of  strength 
of  memory  are  very  surprising,  but  the  mere  act  of  repeating 
such  a  perfQrmance  cannot  be  left  as  evidence  to  the  jury 
that  the  defendant  had  pirated  the  work,  itself."  The  law 
did  not  at  that  time  give  the  author  of  a  dramatic  piece  the 
sole  right  of  representing  it,  and  the  decision  goes  simply 
to  the  extent  of  showing  that  public  recitation  from  memory 
Js  not  a  publication  of  a  literary  work.  In  the  similar  case 
of  Mvrray  v.  Elli8ton{c)   in   1822,   the   Court   of    King's 

the  author  is  infringed :  it  can  be  of  no  importance  to  know  with  what 
intent  this  was  done ;"  (McLean,  J.,  in  Story^s  ExectUorx  v.  Holcombe^ 
4  McLean,  310.) 

(<>)  A  branslation  may  be  called  a  transcript  or  copy  of  the  author's 
thougbi,  OP  conception,  but  in  no  correct  sense  can  be  it  called  a  copy  of 
hia  book:  (Stawe  v.  T,iomas,  2  Amer.  Law  Reg.  231). 

(ft)  Cokman  v.  IVathen  (5  T.  R.  246). 

(c)  5  B.  &  Aid.  667. 


Digitized  byLnOOQlC 


i^d  LAW  O?  OOPTKIGHT. 

Part  l       Bench  was  of  opinion  that  such  a  mode  of  publication  gave 
OhaptkiTxvl  ^o  right  of  action. 

—  The  law  remains  the  same  under  the  more  recent  Act  of 

5  &  6  Vict.  c.  45,  as  the  case  of  Reade  v.  Gonquest{a)  shows. 
In  that  case,  a  novel  written  by  the  plaintiff  had  been 
dramatised  by  the  defendant  and  performed  at  his  theatre. 
This  was  treated  by  the  plaintiff  as  an  infringement  of  the 
copyright  in  his  book,  and  he  brought  an  action  to  recover 
the  penalty  imposed  by  5  &  6  Vict.  c.  45,  for  such  alleged 
infringement.  But  the  Court  of  Common  Pleas,  following 
the  decision  in  Ooleman  v.  Waihen,{h)  held  that  the  defendant 
had  not  infringed  the  plaintiff's  copyright  in  his  book  by 
dramatising  it  and  publicly  performing  it  at  his  theatre. 

Even  if  the  public  recitation  of  a  book  in  which  copyright 
exists  is  not  made  from  memory,  but  takes  the  form  of  a 
public  reading  out,  from  the  work  itself,  of  the  whole  or 
portions  of  it,  this  would  not  amount  to  an  infringement  of 
the  author's  copyright,  (c) 

But,  although  the  whole  work  might  be  read  out  or 
dramatised,  copies  of  the  work  so  read  out  or  dramatised 
cannot,  without  infringing  the  copyright,  be  distributed  and 
sold  to  the  audience,  though  for  the  mere  purpose  of  assist- 
ing thom  to  follow  the  representation  or  reading,  (d) 
QrAtaftona  A  multiplication  of  copies  for  the  purpose  of  gratuitous 

diBtribatioii  of  ^igtributiou  is  as  much  an  infringement  of  the  proprietor's 
copyright  as  if  the  multiplication  had  been  made  for  purposes 
of  pecuniary  profit.  Thus,  where  a  member  of  a  Philhar- 
monic Society  desiring  to  have  a  particular  piece  of  published 
music  performed  at  a  concert  of  the  society  to  which, 
besides  the  members,  other  persons  were  admitted  for 
money,  caused  a  number  of  copies  of  the  piece  of  music  to 
be  lithographed  and  distributed  amongst  the  members  of 
the  choir  without  the  consent  of  the  proprietor  of  the  copy- 
right, this  was  held  to  be  an  illegal  multiplication  of  copies, 
and  a  violation  of  the  proprietor's  right,  (c) 

The  same  view  has  been  taken  by  the  Scotch  Court  of 
Session  in  a  case  of  gratuitous  circulation.  (/) 

Where  an  original  catalogue  of  old  and  curious  books  in 
the  possession  of  a  bookseller,  intended  merely  as  an 
advertisement  of  the  books,  was  in  great  part  copied  and 
published  as  his  own  by  a  rival  bookseller,  who  had  a  similar 

(a)  9  C.  B.  N.  S.  766 ;  30  L.  J.  209,  C.  P.  (h)  6  T.  R.  246. 

(c)  Per  Wood,  V.C.,  in  Tinsley  v.  Lacy  (1  H.  &  M.  747 ;  32  L.  J. 
636,  Ch. ;  11  W.  R.  877).  (tl)  lb, 

(e)  Norello  v.  SiuHow  (12  C.  B.  177). 
(y)  AUxamUr  v.  Mackenzie  (9  Scotch  Seas.  Caa.  2  Ser.  748). 
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Btock  of  old  books  to  dispose  of^  this  was  held  to  be  an       Pabt  l 
infiringement   of  the  copyright  in  the  original   catalogue^  chafmTxvl 
thongh  the  second  catalogue  was  not  oflfered  for  sale,  but         — 
merely  used  to  promote  the  sale  of  the  books  mentioned 
in  it.  (a) 

Anything  like  absolute  originality  in  the  composition  of  a  To  what  extent 
work  nowadays  seems  to  be  almost  an  impossibiUty.     The  SSe'^othe??^ 
range   of  human  ideas  on  any  subject  is  limited,  and  the^°*- 
productions   of  the   busy   brains   and   pens    of    preceding   r       /. /)^ 
thinkers  are  so  numerous,  that,  if  books  are  to  be  written,  the     **^r  /  / 
writers  must  be,  to  some  extent  at  least,  beholden  for  their 
materials  to  those  who  have  written  before.     If  no  copyright 
exist  in  a  work,  of  course  subsequent  writers  may  make  of 
it  what  use  they  like,  and  reproduce  it  to  any  extent  they 
please.    But  if  a  copyright  does  exist  in  it,  then  the  important 
and  somewhat  difficult  question  arises,  in  what  manner  and  to 
what  extent  may  subsequent  authors  make  use  of  the  materials 
contained  in  it  without  an  infringement  of  the  copyright. 
In  other  words,  how  far  may  one  writer  avail  himself  of  the 
product    of    another's   labour   in   which   copyright    exists, 
without  subjecting  himself  to  the  charge  of  piracy? 

The  answers  to  the  question,  what  amounts  to  piracy?  reste  of  piracy 
given  by  difiTerent  judges,  have  been  variously  expressed ;  but 
they  all  point  to  the  conclusion  that  the  question  must  be 
treated  as  one  of  fact^  to  be  determined  with  reference  to  the 
peculiar  circumstances  of  each  individual  case;  and  this 
question  of  fact  may  be  determined  differently  by  judges 
who  are  at  one  as  to  the  principle.  (6)  A  summary  of  the 
principal  tests  of  piracy  which  have  been  given  by  the  most 
eminent  judges  will  furnish,  perhaps,  the  clearest  idea  of  the 
nature  of  the  offence,  and,  consequently,  of  the  degree  of 
liberty  allowed  to  an  author  in  the  use  of  the  copyright, 
works  of  his  predecessors. 

Lord  Eldon  stated  the  test  to  be — ^whether  the  one  pub- 
lication is  "  a  legitimate  use  of  the  other  in  the  fair  exercise 
of  a  mental  operation  deserving  the  character  of  an  original 
work."(c) 

According  to  Vice-Chancellor  Kindersley,  an  illegitimate 
or  unfair  use  of  another's  work  is  that  which  amounts  to  ''such 

(a)  HoUen  v,  Arthur  (1  H.  &  M.  603 ;  9  L.  T.  N.  S.  199 :  32  L.  J. 
771,  Ch. ;  11  W.  R.  934). 

(6)  See  Pike  v.  Nicfwlas,  20  L.  T.  N.  8.  906 ;  88  L.  J.  529,  Ch. ; 
L.  fiLep.  5  Ch.  App.  251 ;  where  Vice-Chancellor  James  thought  that 
the  defendant  had  pirated  the  work  of  the  plaintiff,  whereas  the 
Lords  Justices  of  Appeal  considered  that  the  use  made  of  the  plaintiff's 
work  did  not  amotmt  to  a  piracy  of  it. 

(c)   W^OifciJMV.  i4a»i(17  Ves.  426). 
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Pisx  L       an  extraction  from  it  as  comes  np  to  an  extraction  of  the 
Chap^xvl  vital  part/' (a) 

Lord  Ellenborough  expressed  the  criterion  thus :  "  Was 
the  matter  so  taken  \hy  the  writer  of  one  book  from  a 
preceding  book  for  the  promotion  of  science,  and  the  benefit 
of  the  public]  used  fairly  with  that  view,  and  without  what 
I  may  term  the  animus  furandi"{b)  Wood,  V.C.,  refers  to 
this  rule  thus  :  "  Whether  you  find  on  the  part  of  the  defen- 
dant an  animiis  furandi — an  intention  to  take  for  the  purpose 
of  saving  himself  labour/' (c) 

Lord  Jeffrey,  in  the  Scotch  case  of  Alexander  v.  Ifac- 
kenzie,{d)  in  somewhat  figurative  language,  states  the 
test  to  be,  in  cases  where  the  subject  is  in  medio,  or  open 
to  everybody  to  write  upon  it :  "  Is  there  reasonable 
evidence  that  the  two  works  are  identical,  and  that  the  last 
author  did  not  mount  upon  the  back,  and  walk  on  the 
crutches  of,  his  predecessor,  but  actually  used  his  own 
muscular  exertions  in  traversing  the  field  in  which  he  made 
his  observations  ?  Did  he,  on  the  whole,  do  so  fairly  and 
honestly  for  himself,  although  he  may  occasionally  have 
followed  in  the  vestigia  left  by  his  precursor  ?  Or  is  there 
evidence  that  the  second  writer's  not  going  over  the  ground 
for  himself  is  not  the  very  cause  why  he  has  arrived  at 
almost  identical  conclusions  with  his  predecessors  ?" 

Wood,  V.C.  (now  Lord  Hatherley,  C),  in  deaUng  with 
a  work  in  the  form  of  question  and  answer  on  a  variety 
of  scientific  subjects,  thus  lays  down  the  rule  :  (e)  "  I 
take  the  illegitimate  use,  as  opposed  to  the  legitimate  use 
of  another  man's  work  on  subject  matters  of  this  descrip- 
tion to  be  this :  If,  knowing  that  a  person  whose  work 
is  protected  by  copyright  has,  with  considerable  labour, 
compiled  from  various  sources  a  work  in  itself  not  original, 
but  which  he  has  digested  and  arranged,  you  being  minded 
to  compile  a  work  of  a  like  description,  instead  of  taking  the 
pains  of  searching  into  all  the  common  sources  and  obtain- 
ing your  subject  matter  from  them,  avail  yourself  of  the 
labour  of  your  predecessor,  adopt  his  arrangements,  adopt 
moreover  the  very  questions  he  has  asked,  or  adopt  them 
with  but  a  slight  degree  of  colourable  variation,  and  thus 
save  yourself  pains  and  labour  by  availing  yourself  of  the 
pains  and  labour  which  he  has  employed,  that  I  take  to  be 
an  illegitimate  use." 

(a)  Murray  v.  Bogue  (1  Drew.  369). 

(6)  Cary  v.  Kearsley  (4  Esp.  169).     As  to  the  necessity  of  an  animus 

furandi,  see  post,  pp.  181-183.       (c)  JarroUl  v,  Houlslon  (3  K.  &  J.  716). 

((/)  9  Scotch  Ses.  Ca&  2nd  Ser.  758.     («)  Jarrold  y.  Houutan  {uhi supra),. 
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An  American  judge    (Story,   J.)    says: (a)    "I   think   it       part  l 
may  be  laid   down  as   the   clear  result  of  the  authorities  OHAFriTxvi. 
in  cases  of  this  nature,  (6)   that  the  true  test  of  piracy  or         — 
not,   is   to  ascertain   whether  the  defendant  has,   in   fact, 
used    the    plan,    arrangements,    and    illustrations    of   the 
plaintiff,  as  the  model  of  his   own   book,  with  colourable 
alterations  and  variations  only  to  disguise  the  use  thereof; 
or  whether  his  work  is  the  result  of  his  own  labour,  skill, 
and  use  of  common  materials  and  common  sources  of  know* 
ledge,  open  to  all  men,  and  the  resemblances  are  either 
accidental   or   arising  from  the  nature  of  the  subject.     In 
other  words,  whether  the  defendant's  book  is,  quoad  hoc,  a 
servile  or  evasive  imitation  of  the  plaintiff's  work,  or  a  hmia 
fide  original  compilation  from  other  common  or  independent 
sources/' 

The  quantity  of  one  work  introduced  into  another  is  a 
very  vague  test  of  piracy,  according  to  Lord  Cottenham,(c) 
"  One  writer  might  take  all  the  vital  part  of  another's  book, 
though  it  might  be  but  a  small  proportion  of  the  book  in 
quantity.  It  is  not  only  quantity  but  value  that  is  always 
looked  to." 

In  Pike  v.  Nicholas,  {d)  a  case  of  piracy  of  a  book  on  the 
origin  of  the  English  nation,  James,  V.C.,  said :  "  There 
is  no  monopoly  in  the  main  theory  of  the  plaintiff,  nor  in  the 
theories  and  speculations  by  which  he  has  supported  it,  nor 
even  in  the  use  of  the  published  results  of  his  own  observa- 
tions. But  the  plaintiff  has  a  right  to  say  this,  that  no  one 
is  to  be  permitted,  whether  with  or  without  acknowledg- 
ment, to  take  a  material  and  substantial  portion  of  his  work, 
his  argument,  his  illustrations,  his  authorities,  for  the  pur- 
pose of  making  or  improving  a  rival  publication."  (e) 

In  all  cases  where  the  sources  from  which  materials  for  com-  whe» 
position  are  to  be  derived  are  of  a  common  or  general  nature,  ""^J^ 
or,  as  it  is  otherwise  expressed,  where  the  materials  are  in 
medio,  it  is  open  to  anyone  to  gain  a  copyright  in  any  arrange- 

(a)  Emerson  v.  Davies  (3  St.  Rep.  793). 

Ql)  The  book  of  which  the  copyright  was  alleged  to  be  infringed  in 
this  case  was  a  treatise  on  arithmetic. 

(r)  Bramwell  v.  Hakomb  (3  My.  &  Cr.  738).  Similarly  Story,  J. 
(1  St.  Rep.  20),  '*  In  many  cases  the  question  may  naturally  turn  upon 
•the  point  not  so  much  of  the  quantity  as  of  the  value  of  the  selected 
materials.  As  was  significantly  said  on  another  occasion, — ^  Non 
numerantmr,  ponderantur.' " 

(d)  20  L.  T.  N.  S.  909  ;  38  L.  J.  629,  Ch. 

(e)  The  decision  of  the  Vice-Chancellor  in  this  case  was  reversed  on 
appeal,  but  only  as  to  the  question  of  deeree  in  which  the  defendant  had 
in  fact  made  use  of  the  plaintifiTs  work :  (L.  Rep.  5  Ch.  App.  251.) 
See  also  Stawe  y.  Thomas  (2  Amer.  Law  Reg.  229). 
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pa«t  I.  xnent  of  them  which  he  chooses  to  make.  "  In  all  cases/* 
OhawwTxvl  says  Lord  Jeflfrey,  (a)  "  although  the  materials  are  expressly 
—  in  medio,  and  open  to  everybody,  when  a  particular  degree 
of  judgment  in  the  selection  of  those  materials  has  been  used, 
and  where  the  subject  in  medio,  so  open  to  the  world  at  large, 
has  been,  to  a  certain  extent,  snatched  at  and  appropriated, 
such  selection  is  in  itself  recognised  as  a  certain  degree  of 
mental  effort,  which  is  entitled  to  the  benefit  of  copyright." 

But  though  any  person  may  thus  acquire  a  copyright  in 
his  own  arrangement  of  common  materials,  the  materials 
themselves  are  equally  open  to  everyone  else  who  chooses 
to  have  recourse  to  them,  and  different  copyrights  may  be 
acquired  in  different  arrangements  of  the  same  common 
materials. 

The  different  arrangements  of  common  materials  most, 
however,  be  independent.  A  later  arrangement  must 
not  be  a  servile  imitation  or  reproduction  of  an  earlier  one ; 
otherwise  it  subjects  its  author  to  the  charge  of  piracy. 

The  case  of  Kelly  v.  Moi-ris,  (b)  is  a  forcible  illustration 
of  this  doctrine.  In  that  case  an  application  was  made 
for  an  injunction  to  restrain  the  publication  of  "The 
Imperial  Directory  of  London,  1866,^^  on  the  ground  that  it 
was  a  mere  piracy  of  a  work  belonging  to  the  plaintiff, 
entitled  "  Post-office  London  Directory.  The  defendant's 
affidavit  set  up,  as  grounds  of  defence,  that  from  1862  to  1864 
he  had  published  a  work  called  *'  The  Business  Directory," 
in  which  appeared  the  names  of  about  100,000  persons  in 
trade  or  business,  which  had  been  obtained  by  a  large 
number  of  canvassers,  whom  he  had  employed  for  the  pur- 
pose ;  that,  wishing  to  extend  his  operations,  and  bring  out 
"The  Imperial  Directory,^^  which  should  comprise  street, 
conveyance,  postal,  and  other  sections,  he  acted  on  a  similar 
principle  to  that  which  had  guided  him  in  taking  the  names 
of  persons  in  business  whom  his  canvassers  were  unable  to 
see,  viz.,  he  took  such  information  from  any  source  "  where 
the  persons  had  made  it  public  at  their  own  expense  for  their 
own  benefit ;"  he  considered  that  the  name  of  a  private  resi- 
dent belonged  to  the  public  when  that  resident  had  "  gratui- 
tously given  it  to  the  public  through  some  recognised  medium 
of  publicity,"  and  that  the  publisher  merely  "  held  it  in  trust 
for  a  purpose,  receiving  for  his  trouble  any  benefit  he  could 
make  of  the  information,  but  that  the  right  of  using  that 
information  belonged  to  the  public  as  soon  as  the  informa- 

(a)  Alexander  v.  Mackenzie  (9  Scotch  Sess.  Cas.  2nd  Ser.  758) ;  see  also 
Blunt  V.  Patten  (2  Paine,  396)  ;  Emerson  v.  Davies  (3  Story,  781). 
(&)  L.  Rep.  1  Eq.  697 ;  86  L.  J.  428,  Ch. ;  14  L.  T.  N.  S.  222.  * 
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tion  was  made  public,'^  and  that  any  person  might  go  round  pabt  l 
with  a  list  of  names  already  published  and  ask  permission  to  ohaptmTxvl 
render  the  work  of  publication  more  complete  by  reproducing  — 
it,  and  if  any  error  had  been  made  in  the  first  publication,  it 
rested  with  the  original  owners  of  the  names  to  point  out  the 
error,  when  submitted  to  them  for  permission  to  reproduce, 
which  opportunity  was  aflforded  the  residents  by  means  of  cir- 
culars sent  round  to  them  through  the  defendant's  canvassers, 
asking  the  residents  to  fill  up  a  form  with  their  name  and 
address  for  publication  in  "  The  Imperial  Directory/'  It 
was  admitted  that  one  of  defendant's  canvassers,  afterwards 
discharged  by  him,  had  not  taken  the  trouble  to  make  the 
necessary  inquiries,  from  house  to  house,  so  that  most  of  the 
errors  in  the  defendant's  directory  identical  with  those  in  the 
plaintiff's  would  be  thus  accounted  for.  On  the  other  hand, 
several  instances  were  adduced  of  corrections  and  large 
supplementary  additions  to  the  plaintiff's  work  contained  in 
the  defendant's,  and  the  manuscript  of  the  latter  work  was 
produced.  The  present  Lord  Chancellor  (then  Sir  W.  Page 
Wood,  V.  C.)  granted  the  injunction  prayed  for,  and  laid 
down  the  law  on  the  subject  in  very  stringent  terms. 

His  Lordship  said  :  "  The  defendant  has  been  most  com- 
pletely mistaken  in  what  he  assumes  to  be  his  right  to  deal 
with  the  labour  and  property  of  others.  In  the  case  of  a  dic- 
tionary, map,  guide-book,  or  directory,  where  there  are  certain 
common  objects  of  information,  which  must,  if  described  cor- 
rectly, be  described  in  the  same  words,  a  subsequent  compiler 
is  bound  to  set  about  doing  for  himself  that  which  the  first 
compiler  has  done.  In  case  of  a  road  book  he  must  count 
the  milestones  for  himself.  In  the  case  put  of  a  newly- 
discovered  island,  he  must  go  through  the  whole  process  of 
triangulation,  just  as  if  he  had  never  seen  any  former  map, 
and  generally,  he  is  not  entitled  to  take  one  word  of  the 
information  previously  published  without  independently 
working  out  the  matter  for  himself,  so  as  to  arrive  at  the 
same  result  from  the  same  common  sources  of  information, 
and  the  only  use  that  he  can  legitimately  make  of  a  previous 
publication  is  to  verify  his  own  calculations  and  results 
when  obtained.  So,  in  the  present  case,  the  defendant 
could  not  take  a  single  line  of  the  plaintiff's  directory  for 
the  purpose  of  saving  himself  labour  and  trouble  in  getting 
his  information.  The  defendant,  from  the  description  of 
the  way  in  which  he  had  in  the  first  instance  compiled  his 
*  Business  DirectoTV,^  seems  to  have  known  exactly  what  he 

uiight  do The  defendant  goes  on  in  his  affidavit  to 

propound  a  most  extraordinary  doctrine  as  to  the  right  of 
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Part  l  publicity  in  the  names  of  private  residents,  who  had,  as  he 
OHAPTttrxvi.  expressed  it,  'given  their  names  for  public  use/  What  heha.3 
done  has  been  just  to  copy  the  plaintiff^s  book,  and  then  to 
send  out  canvassers  to  see  if  the  information  so  copied  was 
correct.  If  the  canvassers  did  not  find  the  occupier  of  the 
house  at  home,  or  could  get  no  answer  from  him,  then  the 
information  copied  from  the  plaintiff's  book  was  reprinted 
bodily,  as  if  it  was  a  question  for  the  occupier  of  the  house 
merely,  and  not  for  the  compiler  of  the  previous  directory. 
Further  than  this,  the  defendant  tells  us  that  he  had  a 
number  of  new  agents,  and  that  one  of  them  had  per- 
formed his  part  of  the  work  carelessly,  thus  at  once  showing 
how  easy  it  would  be,  on  the  system  adopted  by  the 
defendant,  for  any  negligent  agent  to  send  back  his  list  all 
ticked  as  if  correct,  without  having  taken  the  trouble  to 

make  a  single  inquiry The  work  of  the  defendant 

has  clearly  not  been  compiled  by  the  legitimate  application 
of  independent  personal  labour,  and  there  must  be  an 
injunction  to  restrain  the  pubhcation  of  any  copy  of  the 
defendant's  work  cont-aining  the  portions  called  tHe 
'  Street '  and  '  Court '  Directories,  with  liberty  for  the 
defendant  to  apply,  when  he  shall  have  expunged  from  such 
portions  all  matter  copied  from  the  plaintiff's  work." (a) 

Lord  Eldon  had  previously  said,  with  reference  to  a 
"  Road  Book,"  "  It  is  certainly  competent  to  any  other  man 
to  publish  a  book  of  roads,  and  if  the  same  skill,  intelli- 
gence, and  diligence  are  applied  in  the  second  instance,  the 
public  would  receive  nearly  the  same  information  from  both 
works;  but  there  is  no  doubt  that  this  court  would  interpose 
to  prevent  a  mere  republication  of  a  work  which  the  labour 
and  skill  of  another  person  had  supplied  to  the  world."  (fc) 

The  fact  that  the  publisher  of  a  business  directory 
receives  payment  from  some  of  the  persons  whose  names 
are  contained  in  it,  for  printing  their  names  in  larger  letters, 
or  with  lines  of  additional  description,  does  not  make  those 
names,  when  so  inserted,  common  property,  so  as  to  justify 
the  compiler  of  a  rival  directory  in  reprinting  them  from 
slips  cut  from  the  former,  (c) 

Neither  does  the  fact  that  the  persons  whose  names  were 
so  printed  had  been  applied  to  by  the  compiler  of  the  second 
directory  to  verify  the  information  contained  in  the  first, 

(a)  See  also  Matthewson  r.  Stockdale  (12  Ves.  276)  ;  Cornish  v.  Upton 
(4  L.  T.  N.  S.  862)  ;  and  Mortis  v.  Ashhee  (L.  Rep.  7  Eq.  84 ;  19  L.  T. 
N.  S.660}. 

(h)  Judgment  in  Longman  v.  Winchester  (16  Ves.  271). 

(c)  M(nri8  v.  AMee  (L.  Rep.  7  Eq.  34 ;  19  L.  T.  N.  S.  660). 
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and  had   not   only  authorised^  but  actually  paid   for  the       p^btI. 
insertion  of  their  names  in  the  second  with  capital  letters  ohaptm"xvi. 
and  added  lines^  prevent  the  publication  being  a  piracy  of        — 
the  first  directory,  (a) 

How  far  the  compiler  of  a  directory  may  make  use  of  a 
previous  directory  of  the  same  kind  without  being  guilty  of 
piracy,  was  considered  by  Lord  Justice  Giffard  in  the  recent 
case  of  Morris  v.  Wright,  (6)  where  the  two  last  cited  cases 
were  considered  and  explained,  and  the  rule  derivable  from 
them  was  thus  stated  by  the  Lord  Justice :  "  The  compiler 
may  not  cut  out  slips  from  the  former  work  and  go  and  see 
whether  they  are  accurate,  and  if  accurate,  copy  them 
bodily  into  his  own  work,  as  was  done  in  both  the  cases 
referred  to ;  but  he  is  quite  justified  in  referring  to  the 
former  book  '  in  order  to  guide  himself  to  the  persons  on 
whom  it  would  be  worth  his  while  to  call/  "  After  referring 
to  the  passage  from  the  judgment  in  Kelly  v.  Morris,  (c) 
above  cited,  where  it  was  said  that  the  defendant  could  not 
take  a  single  line  of  the  plaintiflf^s  directory  for  the  purpose 
of  saving  himself  trouble  in  getting  his  information,  the 
Lord  Justice  said,  "  If  this  passage  goes  further  than  what 
I  take  it  to  mean,  I  cannot  doubt  that  it  goes  beyond  what 
the  law  authorises,  and  beyond  the  decision  of  the  Lord 
Chancellor  and  myself,  in  the  late  case  of  PiJce  v.  Nicholas,  {d) 
It  does  not  mean  that  he  may  not  look  into  the  book  for  the 
purpose  of  ascertaining  whether  it  was  worth  his  while  to 
caU  upon  that  person  or  not ;  but  it  means  that  he  may  not 
take  that  particular  slip  and  show  that  to  the  person  and 

get  his  authority  as  to  putting  that  particular  slip  in 

I  nnderstand  that  judgment  to  rest  entirely  upon  the  facts, 
and  I  am  quite  satisfied,  from  what  the  Lord  Chancellor 
said  in  Pike  v.  Nicholas,  that  it  was  never  his  intention  to  say 
a  person  may  not  look  at  the  directory  for  the  purpose  of 
directing  him  where  to  call ;  but  what  he  meant  was,  that 
he  must  not  take  the  passage  of  the  directory  and  go  and  see 
whether  it  happens  to  be  accurate,  and  if  it  is  accurate, 
bodily  copy  the  passage  into  his  directory/' 

In  Morris  v.  Wright  the  plaintiff,  who  was  the  proprietor 
of  a  publication  called  "The  Business  Directory  of  London,'^ 
filed  a  bill  against  the  defendant  who  was  preparing  for 
publication  a  new  mercantile  directory  bearing  the  name  of 
"  The  Handbook ;  or,  Manufacturers'  and  Exporters'  Direc- 
tory of  Ghreat   Britain,"  charging  him  with   pirating  the 

(o)  Mortis  V.  AMee  (L.  Rep.  7  £q.  34 ;  19  L.  T.  N.  S.  550). 
(6)  L.  Rep.  5  Ch.  App.  279  ;  22  L.  T.  N.  S.  78. 
(c)  Ubi  supra,  {d)  Ante,  p.  178,  note  («). 
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Viw  I.  former  work^  and  an  interlocutory  injunction  to  restrain  the 
OiArnB  XVI.  publication  was  moved  for.  The  defendant  admitted  having 
—  at  first  provided  his  canvassers  with  cuttings  from  the 
plaintiff's  directory^  but  stated  that  he  had  discontinued  its 
use  after  the  decision  in  Morris  v.  Ashhee,  (a)  and  denied 
that  he  had  copied^  or  intended  to  copy^  any  part  of  the 
plaintiff's  directory.  James,  Y.C.,  dissolved  the  injunction 
which  had  been  gp;*antedy  and  his  decision  was  upheld  on 
appeal  by  Grifford^  L.J.,  who  said,  ^'If  the  fact  be  that 
Mr.  Wright  (the  defendant)  used  the  plaintiff's  work  in 
order  to  guide  himself  to  the  persons  on  whom  it  would  he 
worth  his  while  to  call,  and  for  no  other  purpose,  he  made 
a  perfectly  legitimate  use  of  the  plaintiff's  book.  I  do  not 
wish  to  say  anything  whatever  to  prejudice  the  ultimate 
decision  of  this  case,  supposing  the  plaintiff  makes  out  such 
a  case  as  he  alleges  by  his  bill ;  but  I  think  that  in  the 
present  state  of  circumstances,  the  Yice-Chancellor  did  that 
which  was  right  between  the  parties." 

In  Pike  v.  Nicholas  {b)  it  was  laid  down  by  the  Lords 
Justices  of  Appeal  in  Chancery,  that  an  author  may,  without 
committing  piracy,  use  the  same  pckssages  in  older  writers 
which  have  been  used  by  a  previous  author,  although  he 
has  been  led  to  refer  to  those  writers  by  that  author.  He 
must  not,  however,  simply  copy  the  passages  from  the  pre- 
vious author,  but,  being  put  on  the  track  by  him,  he  must 
have  recourse  for  himself  to  the  original  writer,  and  then 
may  make  use  of  every  passage  used  by  the  other  author. 
.  Liati  of  boandi  In  the  case  of  ^'  lists  of  hounds  "  published  in  newspapers, 
Sewspipe"*  *^®  information  must,  according  to  Vice-Chancellor  MaUns, 
be  got  at  the  expense  of  each  proprietor,  and  as  the  result 
of  Us  own  labour :  he  is  not  entitled  to  the  results  of  the 
labours  undergone  by  others  ;(c)  but  it  is  doubtfiil  whether 
a  Court  of  Chancery  would  interfere  in  such  a  case.  The 
Vice-Chanoellor  refused  an  interlocutory  injunction  to 
restrain  such  a  piracy,  on  the  ground  that  the  list  was 
liable  to  frequent  changes,  and  a  correct  list  was  so  easily 
obtained. 
Diotionariei,  The  samo  rule  applies  to  tables  of  figures,  dictionaries, 

caiandaxv,  Ac  calendars,  court  guides,  and  other  works  of  that  description, 
as  to  directories.  The  dijficulty  as  to  this  class  of  cases  is 
that  they  not  only  relate  to  a  subject  common  to  all  mankind, 

(a)  L.  Rep.  7  Eq.  34 ;  19  L.  T.  N.  S.  560. 

(6)  L.  Rep.  5  Ch.  App.  261 ;  88  L.  J.  529,  Ch. 

(c)  Cox  v.  Land  and  Water  Journal  Company  (L.  R^.  9  Eq.  324). 
See,  as  to  the  BoundneM  of  this  deciEionf  the  remarks  on  the  case  con- 
tained in  the  chapter  on  '*  Newspapers/*  po^f. 
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but  the  mode  of  expression  and  language  is  necessarily  so       past  l 
common  that  two  persons  most^  to  a  very  g^eat  extent^  CiiAFTO"x\a 
express   themselves   in   identical   terms   in   conveying  the 
instruction  or  information  to  society  which  they  are  anxious 
to  commnnicate.(a) 

As  to  dictionaries^  Vice- Chancellor  Wood^  after  remark-  i>iotioiukrfe& 
ing  that  in  this  country^  labour  having  been  employed  upon 
any  subjects^  however  humble^  gave  a  copyright  which  no 
one  had  a  right  to  interfere  with,  observed  that,  ^'as  to 
dictionaries,  the  matter  stood  in  a  somewhat  different  posi- 
tion. There  might  be  a  certain  degree  of  skill  exhibited  as 
to  order  and  arrangement,  and  there  might  be  a  good  deal 
of  ingenuity  exhibited  in  the  selection  of  phrases  and  iUus- 
ta^tions  which  were  the  best  exponents  of  the  sense  in  which 
the  word  was  to  be  used ;  there  might  also  be  great  labour 
in  the  logical  deduction  and  arrangement  of  the  word  in  its 
different  senses,  when  the  sense  of  the  word  departed  from 
its  primary  signification;  on  the  other  hand,  there  was 
always  this  to  be  said,  that  as  to  a  large  mass  of  the  words, 
they  admitted  of  only  one  acceptation,  and  could  be  trans- 
lated in  one  way  only,  and  the  large  mass  of  dictionaries 
were  composed  of  words  of  this  description:  numerous 
dictionaries  had  necessarily  been  published  from  time  to 
time,  and  the  new  dictionary  maker  must,  of  necessity,  use 
mnch  of  the  information  and  of  the  results  of  his  prede- 
cessors  Of  course  there  could  be  no  copyright  in 

much  of  the  information  contained  in  the  numerous  dictio- 
naries published,  each  necessarily  having  a  large  number  of 
words  identically  similar/'  In  the  case  before  him  the 
Vice-Chancellor  applied  the  test  "whether  there  was  a 
legitimate  use  of  the  plaintiff's  publication  in  the  fair  exer- 
cise of  a  mental  operation  deserving  the  character  of  an 
original  work,''  and  the  result,  after  an  elaborate  comparison 
of  the  two  dictionaries,  was  an  opinion  that  though  the  defen- 
dant had  taken  a  good  deal  from  the  plaintiff's  work,  yet  ^ 
good  deal  of  labour  had  been  bestowed  upon  what  had  been 
taken,  and,  on  the  whole,  it  could  not  be  said  that  the  defen-p 
dant  had  gone  beyond  what  the  court  would  allow ;  having 
produced  that  which,  in  the  result,  was  in  fact  a  different 
work  from  that  of  the  plaintiff.  The  bill  praying  for  an 
injunction  was  dismissed,  but,  on  account  of  the  doubtful- 
ness of  the  case,  without  oosts.(6) 

Where  the  works  are  of  such  a  nature  that  the  informa- 
tion contained  in  them  must  of  necessity,  if  it  be  correct, 

Per  Wood,  V.C.,  in  Spkn  v.  Brown  (6  W.  R.  S52). 
lb. 

N   2 
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Pakt  l  be  exactly  the  same  in  both,  the  test  frequently  applied  by 
CHAraoTxvL  t^®  courts,  to  determine  whether  the  second  is  a  mere 
—  unlaborious  reproduction  of  the  first,  or  has  been  compiled 
by  original  effort  from  common  sources,  is  this — to  examine 
the  inaccuracies  which  appear  in  both  works,  and  see 
whether  they  are  identical.  If  so,  the  inference  of  piracy 
is  almost  invariably  drawn.  This  test  satisfied  the  mind  of 
Lord  Eldon  in  Longman  v.  Winchester, {a)  a  case  of  pirating 
a  "  Court  Calendar.''  "  The  question  before  me,''  he  said^ 
"  is  whether  it  is  not  perfectly  clear  that  in  a  vast  proportion 
of  the  work  of  these  defendants  no  other  labour  has  been 
applied  than  copying  the  plaintiff's  work.  From  the  identity 
of  the  inaccuracies  it  is  impossible  to  deny  that  the  one  was 
copied  from  the  other  verbatim  et  literatim.  To  the  extent, 
therefore,  that  the  defendants'  publication  has  been  supplied 
from  the  other  work,  the  injunction  must  go."  And  Vice- 
Chancellor  Wood  says  of  the  whole  class  of  works,  embrac- 
ing tables  of  figures,  directories,  calendars.  Court  guides, 
and  other  such,  that  "the  only  mode  of  arriving  at  the 
amount  of  labour  bestowed  was  by  the  common  test  resorted 
to  of  discovering  the  copy  of  errors  and  misprints  indicating 
a  servile  copying."  (6) 
TraoBUtioQB.  Translations   into  English   of  works  published  in  other 

languages  stand  on  a  somewhat  similar  footing  to  the  pre- 
ceding. If  the  foreign  work  is  not  protected  by  inter- 
national copyright  it  is  open  to  anyone  to  translate  it;  but  a 
translation  already  existing  is  the  product  of  the  translator's 
mental  labour,  and  his  property  in  it  must  not  be  infringed. 
Independent  recourse  must  be  had  by  subsequent  trans- 
lators to  the  common  original  source.  A  "man,"  says 
Justice  Story,  (c)  has  a  right  to  a  copyright  in  a  translation 
upon  which  he  has  bestowed  his  time  and  labour.  To  be 
sure,  another  man  has  an  equal  right  to  translate  the  original 
work,  and  to  publish  his  translation ;  but  then  it  must  be 
his  own  translation,  by  his  own  skiU  and  labour ;  and  not 
the  mere  use  and  publication  of  the  translation  already 
made  by  another." 

In  Wyatt  v.  Barnard  [d)  Lord  Eldon  restrained  the  defen- 
dant from  publishing  in  his  magazine  translations  from  the 
French  and  German  languages  which  had  already  appeared 
in  a  periodical  belonging  to  the .  plaintiff.  His  lordship 
said,  "  With  respect  to  tho  translations,  if  original,  whether 

(a)  16  Ves.  271,  272. 

(6)  Spiers  y.  Brown  (6  W.  R.  352).  Cf.  Cox  v.  Land  and  Water 
Joftimal  Company  (L.  Rep.  9  Eq.  324). 

(c)  Emerson  v.  Davks  (3  St.  Rep.  780).  (d)  3  Ves.  &  B.  77. 
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made  by  the  plaintiff  or  given  to  him,  they  could  not  be       Pa»t  l 
distinguished  from  other  works  :   the  injunction  therefore  oturm^vL 
must  go"  — 

Even  though  the  book  in  a  foreign  or  dead  language  be 
published  here,  and  an  English  copyright  subsist  in  it,  an 
original  translation  will,  it  seems,  be  no  infinngement  of 
the  English  copyright;  but,  it  is  presumed,  will  itself  be 
entitled  to  copyright  protection.  In  Burnett  v.  Ohetwood,(a) 
where  it  was  sought  to  make  the  defendant  liable  for  an 
infringement  of  the  copyright  in  Bumetfs  Archceologia 
Sacray  on  account  of  his  having  published  a  translation  of 
it,  the  Lord  Chancellor  was  of  opinion  that  a  translation  was 
not  the  same  as  reprinting  the  original,  and  so  not  within 
the  prohibition  of  the  Act  "  on  account  that  the  translator 
has  bestowed  his  care  and  pains  upon  it,"  though  he  granted 
an  injunction  to  restrain  the  publication  on  other  grounds 
which  the  Court  of  Chancery  would  not  now  act  upon.  (6) 

If  a  foreigner  translates  an  English  copyright  work,  and  Be-transifttion. 
then  an  Englishman  re-translates  that  foreign  work  into 
English,  that  would  be  an  infringment  of  the  original  copy- 
right. And  it  would  be  no  defence  that  the  re-translator 
was  not  aware  that  the  work  he  translated  was  itself  a  trans- 
lation from  an  English  work,  (c) 

See  now,  on  the  subject  of  translations,  the  provisions  of 
the  International  Copyright  Act  (15  &  16  Vict.  c.  12).(d) 

Lord  Bllenborough  has  been  considered  to  have  laid  down  AMnuufymmaL 
the  rule,  in  Oary  v.  Kfiarifley,{e)  that  the  existence  of  an 
animus  furandi  is  essential  to  piracy.  What  Lord  Ellen- 
borough  did  in  that  case  was  to  point  out  that'  from  the 
nature  of  the  two  books  before  him  (Road  Books)  the  one 
must,  if  correct,  be  to  some  extent  a  transcript  of  the  other ; 
and,  laying  it  down  that  the  defendant  might  fairly  own 
that  he  had  taken  a  great  part  of  his  book  from  the  plain- 
tiff^s,  he  left  this  question  to  the  jury — whether  what  was 
taken  or  supposed  to  be  derived  from  the  plaintiffs  book 
was  fairly  done  with  a  view  of  compiling  a  usefiil  book  for 
the  benefit  of  the  public,  or  taken  colourably,  merely  with  a 
view  to  steal  the  copyright  of  the  plaintiff.  That  does  not 
mean  that  in  every  case  where  invasion  of  copyright  is 
charged,  it  is  necessary  to  prove  an  animus  fur  andi.(f) 

(a)  See  note  to  Simthep  y  Sherwood  (2  Meriv.  441). 

(6)  See  also  the  opinions  of  Aston,  J.,  in  Millar  v.  Taylor  (4  Burr. 
2348),  and  of  Knight  Bruce,  V.C.,  in  Prince  Albert  v.  Strange  (2  De  G. 
&  Sm.  698). 

(c)  Murray  v.  Bogue  (1  Drew.  863  ;  22  L.  J.  467,  Ch. 

(rf)   Vide  ante,  p.  74.  (c)  4  Esp.  169. 

(/)  See/ier  Wood,  V.C.,  in  Readev:  Lacy  (t  il.  &  H.  527). 
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An  cmitmis  fu/randi,  if  essential  to  piracy,  must  certainly 
not  be  understood  to  mean  a  deliberate  design  to  steal  the 
product  of  another^s  labour  and  surreptitiously  appropriate 
it  to  one's  own  use  and  credit.  The  offence  of  piracy  may 
be  committed  bond  fide,  witb  no  dishonest  intention,  and 
without  any  idea  on  the  part  of  him  who  commits  it  that  he 
is  infringing  a  copyright. 

"The  intention  to  pirate/'  says  Lord  Ellenborough, (a) 
"  is  not  necessary  in  an  action  of  this  sort ;  it  is  enough  that 
the  publication  complained  of  is  in  substance  a  copy,  whereby 
a  work  vested  in  another  is  prejudiced.''  And>  says  Sir  Lt. 
Shadwell,  V.O.,  in  Campbell  v.  Scott j{b)  with  reference  to  a 
book  of  avowed  extracts  from  the  poetical  writings  of  others, 
"If  A.  takes  the  property  of  B.  the  aitimus  furandi  is  inferred 
from  the  act."(c)  Thus  in  Scott  v.  Stanford  (d)  the  defendant, 
in  a  book  of  "  Mineral  Statistics  of  the  United  Kingdom  of 
Grreat  Britain  and  Ireland  for  the  year  1865"  published  by 
him,  had  inserted,  in  a  different  arrangement,  the  whole  of 
certain  statements  (amounting  to  about  one-third  of  the  work) 
of  the  quantity  of  coal,  Ac,  brought  into  London,  which  the 
plaintiff  as  clerk  and  registrar  of  the  city  coal  market  had 
compiled,  published,  and  registered.  There  was  no  conceal- 
ment in  the  defendant's  book  of  the  source  from  which  the 
information  was  obtained,  it  being  distinctly  stated  at  the 
head  of  the  statistics  that  they  were  "compiled  from  the 
returns  published  by  authority  of  the  Corporation  of  London, 
by  James  R.  Scott,  Esq.,  clerk  and  registrar  of  the  Coal 
Market."  Nevertheless  the  defendant  was  held  to  have 
infringed  the  copyright  of  the  plaintiff,  and  an  injunction 
was  granted  to  restrain  the  publication  of  such  portions  of 
the  defendant's  work  as  contained  the  statistics  compiled  by 
the  plaintiff.  The  Vice-Chancellor  (Wood)  observed,  "  It 
had  been  said  that  there  had  been  no  ani/mus  fiirandi  on 
the  part  of  Mr.  Hunt  [the  writer  of  the  book  published  by 
the  defendant],  that  he  had  taken  these  statistics  in  perfect 
good  faith,  without  any  notion  that  he  was  pirating  the 
plaintiff's  work,  and  that  he  acknowledged  in  the  fullest 
manner  the  source  from  which  they  were  derived.  But  the 
term  aniinus  farandi  could  not  be  defined  in  so  restricted 
a  sense  as  to  allow  a  man  who  had  an  honest  intention  of 
benefiting  the  public,  and  no  idea  that  he  was  infringing 
a  copyright,  to  take,  and  without  any  labour,  a  very  large 

;    (a)  1  Camp.  98. 

h)  11  Sim.  88.    See  MiOett  v.  Snowden  (1  Wert.  Law  Joar.  240). 

(c)  See  also  Clement  v.  Maddick  (1  Giff.  98). 

(d)  16  L.  T.  N.  S.  51     L.  Uep.  8  Eq.  718. 


Digitized  by  VjOOQ IC 


HRACT.  183 

portion  of  the  work  of  another  and  materially  injure  the       Pa»t  l 
sale  of  it.     It  was  as  impossible  to  define  the  internal  act  oaiw^xvL 
of  a  man  as  to  measure  it.     It  was  only  the  result  of  the         — 
internal  act  that  could  be  measured.     A  man  must  be  pre- 
sumed in  point  of  law  to  intend  all  that  the  publication  of 
his  work  eflTects.^^ 

According  to  the  same  learned  judge  in  Beads  v.  Lacy,  {a) 
the  cases  to  which  the  animus  furandi  test  properly  applies 
is  that  difficult  class  relating  to  dictionaries^  road  books^ 
and  the  like,  where  a  certain  amount  of  common  materiid 
is  used  by  different  persons,  and  the  matter  in  issue  is 
"  piracy  or  no  piracy.'^  But  copyright  is  like  patent  right  in 
this  respect,  that  if  it  is  infringed,  ignorance  will  not  avail 
as  a  defence  in  the  one  case  any  more  than  in  the  other. 

In  Beade  v.  Lacy  the  plaintiff  had  written  a  drama 
called  ^'Gold,"  and  afterwards  published  a  novel  founded 
upon  it  called  "Never  too  Late  to  Mend,'^  into  which 
were  introduced  many  scenes,  and  passages  from  the 
play.  The  defendant  afterwards  published  a  drama  called 
"  Never  too  Late  to  Mend,'^  founded  on  the  plaintiff's  novel, 
and  containing  scenes  and  passages  substantially  identical 
with  scenes  and  passages  common  both  to  the  plaintiff's 
novel  and  his  play  of  "  Gold/'  On  a  motion  for  an  injunc- 
tion to  restrain  the  publication  of  the  defendant's  drama  as 
an  infringement  of  the  plaintiff's  copyright  in  his  play  of 
'*  Gold,"  evidence  was  given  that  the  defendant's  play  was 
a  hand  fde  adaptation  of  the  novel,  written  without  any 
reference  to  the  play  of  "  Gold "  and  without  any  know- 
ledge of  the  published  play.  The  Vice-ChanceUor  granted 
the  injunction  prayed  for.  He  said :  "  The  plaintiff  has  a 
copyright  in  the  printed  book  called  '  Gold,'  and  no  one  has 
a  right  to  reprint  it  without  his  consent.  It  so  happens 
that,  after  having  acquired  this  right,  he  himself  extracted 
a  large  portion  of  this  drama,  and  republished  it  in  the 
form  of  a  novel.  The  defendant  alleges,  and  I  assume  in 
his  favour  that  he  knew  nothing  about  the  drama,  and  that 
his  play  was  compiled  from  the  novel  alone.  I  also  assume 
for  the  purpose  of  the  argument  and  this  only,  that  the 
defendant  had  a  right  to  dramatise  the  plaintiff's  novel,  {b) 
and  that,  as  far  as  the  novel  is  concerned  what  was  done 
was  a  fair  adaptation  of  a  complicated  novel,  so  as  to 
produce  a  short  drama.  This  point  I  shall  leave  to  be 
decided  by  a  court  of  law;  but  even  supposing  it  to  be 
determined  in  the  defendant's  favour,  still  that  will  not 

(a)  IJ.  &  H.  627. 
'^  lb)  See  Coleman  v.  Wathen,  ante,  p.  170« 
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Paw  l      justify  the  reprinting  of  scenes  and  passagfes  identical  with 

CFAraT XVI.  those  in  ^  Gold  *  merely  because  the  novel  also  happens  to 

-^         contain  them,  and  the  defendant  took  them  from  that  source. 

The  plaintiff  did  not  by  transferring  these  passages  into  his 

novel,  lose  any  part  of  the  copyright  which  he  had  in  his 

drama ;  nor  can  ignorance  of  the  existence  of  the  drama  on 

the  part  of  the  defendant  be  urged  as  a  valid  defence 

To  admit  such  a  defence  would  be  to  open  a  door  to  fruud 
and  perjury.  There  is  a  manifest  invasion  of  the  plaintiff's 
copyright  in  the  drama;  and  it  is  no  answer  to  say  that 
this  is  not  an  invasion,  because  it  would  not  have  been  so 
if  the  matter  appropriated  had  appeared  only  in  its  later 
form  as  a  novel.'^  (a) 
Piracy  by  quota-  "  That  part  of  the  work  of  one  author  is  found  in  another 
^^^  is  not  of  itself  piracy,  or  sufficient  to  support  an  action,^'  says 

Lord  EUenborough,  in  Oary  v.  Kearaley.  But  the  extracts 
may  be  too  many,  or  contain  too  lflj*ge  or  important  a 
portion  of  the  work  fron;  which  they  are  made,  and  then 
they  will  amount  to  piracy,  even  though  they  are  published 
in  the  form  of  quotations,  and  the  source  from  which  they 
are  taken  is  expressly  declared,  {h) 

*' yuotation,'^  says  Lord  Eldon, (c)  "is  necessary  for  the 
-  purpose  of  reviewing ;  and  quotation  for  such  a  purpose  is 
not  to  have  the  appellation  of  piracy  affixed  to  it ;  but  quota- 
tion may  be  carried  to  the  extent  of  manifesting  piratical 
intention.'*  To  the  same  effect  Lord  Ellenborough,  in 
Boworthy,  Wilkes j{d)  "A  review  will  not  in  general  serve 
as  a  substitute  for  the  book  reviewed ;  and  even  there,  if  so 
much  is  extracted  that  it  communicates  the  same  knowledge 
with  the  original  work,  it  is  an  actionable  violation  of  literary 
property.  The  intention  to  pirate  is  not  necessary  in  an 
action  of  this  sort.  It  is  enough  that  the  publication  com- 
plained of  is  in  substance  a  copy  whereby  a  work  vested  in 
another  is  prejudiced.  A  compilation  of  this  kind  [a  large 
encyclopsBdia]  may  differ  from  a  treatise  published  by  itself, 
but  there  must  be  certain  limits  fixed  to  its  transcripts ;  it 
must  not  be  allowed  to  sweep  up  all  modem  works,  or  an 
encyclopaedia  would  be  a  recipe  for  completely  breaking 
down  literary  property.'' 

Lord  EUenborough,  in  the  case  last  referred  to,  said 
the  question  was,  whether  the  defendant's  publication  would 

(a)  See  further,  on  the  same  subject,  Lee  v.  Simpsoji  (3  C.  B.  871,  883), 
Wehh  V.  Poivers  (2  Wood  and  Min.  512),  and  Ston/s  Executors  v.  Hol- 
combe  (4  M^Clean,  310).. 

(6)  See  the  judgment  in  Bohn  v.  Bogue  (10  Jur.  420),  and  Scott  v. 
Stanford  (L.  Rep.  3  Eq.  718 ;  16  L.  T.  N.  S.  61). 

(c)  Mawman  v.  Tegg  (2  Rus.  393).         (d)  1  Camp.  97. 
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serve  as  '^  a  substitute  "  for  the  plaintiflPs.  Sir  L.  Shadwell^  pa*t  i. 
V.C.,  referring  to  this  remark,  quoted  by  the  defendant's  ohafto  xvi. 
counsel  in  Sweet  v.  8haw,{a)  says,  "That  does  not  — 
mean  a  substitute  for  the  whole  work.  From  what  you 
state,  suppose  a  book  to  contain  a  hundred  articles,  and 
ninety-nine  were  taken,  still  it  would  not  be  a  substitute ;'' 
and  a^ain^  in  Bohn  v.  Bogys,{b)  the  same  judge  observes : 
"With  respect  to  that  expression  of  Lord  EUenborough, 
•  substitute,'  his  Lordship  must  be  taken  to  have  used  that 
word  with  reference  to  the  particular  case  before  him;  and  it 
is  perfectly  clear  to  my  mind  that  never  can  be  the  criterion." 
His  Honour  put  the  case  of  a  publication  of  "  Liddell  and 
Scott's  Lexicon,''  omitting  three  or  four  words  at  the  end  of 
each  letter  of  the  alphabet.  This  could  not  be  taken  as  a 
substitute.  "But  can  it  be  doubted,"  he  asks,  "that  it 
might  have  a  very  material  effect  in  diminishing  the  price  of 
the  first  book ;  for  though  nobody  would  take  it  as  a  sub- 
stitute, many  people  might  not  care  about  so  much,  and 
might  take  it  cheaply  for  what  it  really  did  contain,  which 
might  be  more  than  ninety-nine  hundredths  of  the  whole, 
and  yet  it  would  in  no  manner  be  a  'substitute'?  And, 
therefore,  the  language  is  not  generally  correct,  so  as  to  be 
capable  of  application  to  every  case."(c) 

"No  one  can  doubt,"  says  Justice  Story, (d)  "that  a 
reviewer  may  fairly  cite  largely  from  the  original  work,  if 
his  design  be  really  and  truly  to  use  the  passages  for  the 
purposes  of  fair  and  reasonable  criticism.  On  the  other 
hand,  it  is  as  clear  that  if  he  thus  cites  the  most  important 
parts  of  the  work  with  a  view,  not  to  criticise,  but  to  super- 
sede the  use  of  the  original  work,  and  substitute  the  review 
for  it,  such  a  use  will  be  deemed  in  law  a  piracy.  A  wide 
interval  might,  of  course,  exist  between  these  two  extremes, 
calling  for  great  caution,  and  involving  great  difficulty, 
where  the  court  is  approaching  the  dividing  middle  line 
which  separates  the  one  from  the  other." 

In  Whiitingham  v.  WooleT{e)  an  attempt  was  made  to 
establish  a  charge  of  piracy  against  the  publisher  of  The 
Stage,  a  theatrical  periodical  in  the  nature  of  a  review  and 
inagazine,  for  publishing  about  six  or  seven  pages  of  a 
dramatic  piece,  about  forty  pages  in  length.  In  dismissing 
the  bill  with  costs.  Sir  Thomas  Plumer,  M.R.,  said  :  "  It 
may,  perhaps,  be  fair  enough  to  say  that  if  the  defendant 
had  inserted  in  one  number  a  criticism  and  in  a  following 

3  Jur.  218  ;  8  L.  J.  Ch.  216.  (6)  10  Jur.  421. 

See  further,  on  the  subject  of  extracts,  Sweet  v.  Cater  (11  Sim.  580). 

Fohom  V.  Marsh  (2  St.  Rep.  106).  [e)  2  Swanat.  428. 
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pakt  l       number  mete  specimens^  that  would  be  the  case  of  an  an- 
OHAmR  ^VL  protected  plagiarism ;  but  here  the  defendant  has  given  no 
entire  act  or  scene^  but  only  broken  and  detached  fragments 
of  the  piece  in  question." 

In  Dodsley  v.  Kinnersley  (a)  the  plaintiffs  were  assignees 
of  Johnson^s  "  Prince  of  Abyssinia,"  and  had  already  pub- 
lished an  abstract  of  that  work  in  the  London  Chronicle. 
The  defendant  printed  part  of  the  narrative  in  the  Orand 
Magazine  of  Magazines,  leaving  out  all  the  reflections.  Sir 
Thomas  Clarke,  M.B.,  dismissed  the  plaintiffs'  bill  for  an 
injunction,  referring  to  the  custom  of  annual  registers, 
magazines,  &c.,  to  give  an  abstract  or  analysis  of  authors^ 
which  custom  in  general  tended  to  the  advantage  of  the 
author,  if  the  composition  was  good.  "  What  I  materially 
rely  on,"  said  the  Master  of  the  Rolls,  "  is,  that  it  could  not 
tend  to  prejudice  the  plaintiffs  when  they  had  before  pub- 
lished an  abstract  of  the  work  in  the  London  Chronicle  "  {h) 
B^HiA  fide  notes.  Jt  would  Seem  that  the  work  or  part  of  the  work  of 
another  may  be  made  the  foundation  o{  bond  fide  notes  and 
observations,  and  may  be  published  with  such  notes  or 
observations  without  infringing  the  copyright  in  the  original 
work.  "Any  person,"  says  Sir  L.  Shadwell, V.C,  in  Martin 
V.  Wright, {c)  "  may  copy  and  publish  the  whole  of  a  literary 
composition,  provided  he  writes  notes  upon  it,  so  as  to  pre- 
sent it  to  the  public  connected  with  matter  of  his  own.'' 

In  Gary  v.  Keardey  (d)  the  question  was  put  in  argument 
to  Lord  Ellenborough  whether,  if  a  man  took  "  Paley's 
Philosophy"  and  copied  a  whole  essay  with  observations 
and  notes,  or  additions  at  the  end  of  it,  such  a  pro- 
ceeding would  amount  to  piracy.  Lord  Ellenborough 
replied,  "  That  would  depend  on  the  facts  of  whether  the 
publication  of  that  essay  was  to  convey  to  the  public  the 
notes  and  observations  fairly,  or  only  to  colour  the  pubUca- 
tion  of  the  original  essay,  and  make  that  a  pretext  for 
pirating  it ;  if  the  latter  it  could  not  be  sustained." 

In  the  case  of  legal  works  it  has  been  the  practice  to 
publish  in  a  separate  form,  with  notes  annexed,  reports  of 
cases  extracted  from  books  of  reports  in  which  copyright 
exists,  but  it  has  never  been  judicially  determined  whether 
such  a  practice  does  or  does  not  amount  to  piracy  of  the 
original  reports.  The  question  was  raised  but  not  settled 
in  the  case  of  Saunders  v.  8mith,{e)  the  decision  in  that 
case  against  the  proprietor  of  the  original  reports  proceed- 
ing on  the  ground  of  his  acquiescence  in  the  labours  of  the 

(a)  Amb.  402.  (6)  76.  405.  (c)  6  Sim.  298. 

Id)  4  Esp.  169.  (0  8  M.  &  Cr.  711, 
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defendant.  Lord  Gottenham  said  :  (a)  ^'  In  this  case^  I  find  pabt  l 
the  publication  complained  of  to  be  of  a  character  which,  chapwTxvl 
whether  it  be  or  be  not  an  infringement  of  the  copyright  of  — 
the  plainti£fs,  is  a  course  of  proceeding  which  has  been 
pretty  largely  admitted,  and  pretty  generally  adopted. 
Several  cases  occurred  to  me,  and  seveml  were  mentioned 
to  me  at  the  bar,  in  which  a  gentleman  at  the  bar,  desirous 
of  publishing  a  work  upon  a  particular  subject,  has  collected 
the  cases  upon  that  subject,  and  has  taken  those  cases, 
generally  speaking,  verbatim  from  reports  which  are  covered 
by  copyright.  No  instance  has  been  represented  to  me  in 
which  those  entitled  to  the  copyright  have  interfered ;  no 
judgment,  therefore,  has  been  pronounced  upon  that  subject. 
I  am  not  stating  whether  the  owner  of  the  copyright  is 
entitled  to  interfere  in  such  a  case,  or  whether  that  use  of 
published  reports  is  or  is  not  to  be  permitted.  That  is  a 
question  of  legal  right,  upon  which  I  find,  at  present,  no 
reason  for  coming  to  an  adjudication.  But  in  considering 
whether  I  am  to  exercise  an  equitable  jurisdiction  in  such  a 
ease,  before  the  legal  right  has  been  established,  it  is  very 
important  to  observe  that  for  many  years  such  a  course  as  I 
have  stated  has  been  pretty  generally  adopted ;  more  particu- 
larly when  I  find  that  these  plaintiff's  have  themselves 
acquiesced  in  a  similar  course  of  proceeding.** 

If  the  Courts  of  Common  Law  apply  to  such  a  case  as 
this  the  test  laid  down  by  Lord  EUenborough  in  Gary  v. 
Kear8ley,{b)  there  is  little  doubt  that  it  would  be  held  to  be 
no  piracy  of  the  original  work.  The  leading  case  certainly 
does  not  bear  a  relation  of  greater  importance  to  the  notes 
annexed  to  it,  which  embody  the  decisions  in  a  vast  number 
of  subsequent  cases,  than  an  essay  of  Paley  would  to  the 
body  of  notes  which  anyone  could  appropriately  append  to 
it.  It  is  like  a  motto  or  text  for  a  long  discourse,  and  is 
frequently  of  little  value  as  an  exposition  of  the  actual 
state  of  the  law  on  the  subject,  owing  to  the  modifica- 
tions and  limitations  which  the  doctrines  contained  in 
it  have  undergone  from  subsequent  decisions  or  Acts  of 
ParUament. 

The  quup'  -^iy  as  well  as  the  character  of  the  critical  notes 
added  to  tM/  work  of  another  is  an  important  element  in 
determining^he  question  of  bona  fides.  Thus,  where  a  book 
of  selections^  of  poetry  contained  790  pages,  of  which  thirty- 
four  were  t^ken  up  with  a  general  disquisition  upon  the 
nature  of  tiale  poetry  of  the  nineteenth  century,  and  all  the 
rest  consistcl^d  of  extracts,  without  any  notes  appended,  from 
the  works  q>{  different  poets,  some  of  their  poems  being 
(^)  lb.  728.  (6)  Ante,  p.  186. 
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given  entire,  Vioe-Chancellor  Shadwell  considered  that  the 
book  could  in  no  sense  be  said  to  be  a  book  of  criticism ; 
and  an  injunction  was  granted  to  restrain  its  publication  at 
the  suit  of  Mr.  Campbell,  one  of  the  poets  from  whose 
writings  large  extracts  had  been  made. (a)  ''If/'  said  the 
Vice-Chancellor,  "  there  were  critical  notes  appended  to  each 
separate  passage,  or  to  several  of  the  passages  in  succession, 
which  might  illustrate  them  and  show  from  whence  Mr. 
Campbell  had  borrowed  an  idea,  or  what  idea  he  had  com- 
municated to  others,  I  could  understand  that  to  be  a  fair 
criticism.  But  there  is  first  of  all  a  general  essay,  then 
there  follows  a  mass  of  pirated  matter,  which  in  fact  con- 
stitutes the  value  of  the  volume.''  A  simiLr  doctrine  was 
laid  down  in  the  prior  case  of  Tonson  v.  Wal'ker.{b) 

The  addition  of  plates  to  the  copyright  letter-press  of 
another  would  not,  according  to  Sir  L.  Kenyon,  M.R.,(c) 
constitute  a  defence  to  a  charge  of  pirating  the  letter-press ; 
the  mere  act  of  embellishing  could  not  divest  the  right  of 
the  owner  in  the  text. 

The  writers  of  abridgments  have  in  general  been 
favourably  regarded  by  the  courts  of  law  and   equity,  (rf) 

(a)  .Campbell  v.  Scott  (11  Sim.  81).  (b)  3  Swanst.  672. 

(c)  Caman  v.  Bowles  (2  Br.  C.  C.  85). 

(rf)  The  preaent  Lord  Chancellor  is  an  exception.  In  Tinsley  t. 
Lacy  (11  W.  R.  877 ;  1  H.  &  M.  7^7)  he  said  "  He  must  confess 
that  he  did  not  agree  in  the  reasons  for  upholding  such  a  work 
given  by  some  learned  judges,  viz. :  that  an  abridger  was  a  bene- 
factor. He  should  have  himself  regarded  him  rather  as  a  sort  of 
jackall  to  the  public,  to  point  out  the  beauties  of  authors."  An 
American  judge  (Leavitt,  J.)  has  also  expressed  himself  unfavour- 
ably to  the  rights  of  an  abridger,  thinking  the  same  rule  of  decision 
should  be  applied  to  a  copyright  as  to  a  patent  for  a  machine.  *^  The 
construction,  he  says,  **  of  any  other  machine  which  acts  upon  the 
same  principle,  however  its  structure  may  be  varied,  is  an  infringe- 
ment on  the  patent.  The  second  machine  may  be  recommended  by  its 
simplicity  ana  cheapness ;  still,  if  it  act  upon  the  same  principle  of  the 
one  first  patented,  the  patent  is  violated.  Now  an  abridgment,  if  fairlj 
•made,  contains  the  principle  of  the  original  work,  and  this  constitutes 
its  value.  Why,  then,  in  reason  and  justice,  should  not  the  same 
principle  be  applied  in  a  case  of  copyright  as  in  that  of  a  patented 
machine?  With  the  assent  of  the  patentee,  a  machine  acting  upo.'»  th» 
same  principle,  but  of  less  expensive  structure  than  tj^^e  patented, 
may  be  built;  and  so  a  book  may  be  abridged  by  thi^J&ior,  or  with 
his  consent,  should  a  cheaper  work  be  wanted  by  the  iT-ilic.  This,  in 
my  judgment,  is  the  ground  on  which  the  rights  of  the  Mithor  should  be 
considered.  But  a  contrary  doctrine  has  been  lon^a  established  in 
England  under  the  statute  of  Anne,  which  in  this  resp^t  is  siinilar  to 
our  own  statute;  and  in  this  country  the  same  doctrine  lias  prevailed.  I 
am  therefore  bound  bv  precedent;  and  I  yield  to  it  in  thS^  instance  more 
as  a  principle  of  law  than  a  rule  of  reason  or  justice: ''  ( AvoryV  Executors 
V.  Holcowbe,  4  M'Clean,  308,  309.)  And  see  some  strAng  observationB 
to  the  same  effect  in  Mr.  Curtis's  treatise  on  Copyright  App.  272,  273. 
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*  Abridgments,*'    said    Lord    Hardwicke,  (a)     ^^may   with       Pam  l 
^gfreat  propriety  be  called  a  new  book,  because  not  only  the  ohaptoT xvl 
1>aper  and  print,  but  the  invention,  learning,  and  judgment         — 
of  the   author  is  shown  in  them,  and  in  many   cases  are 
extreraely  useful,  though  in  some  instances  prejudicial,  by 
tnistalciiig  and  curtailing  the  sense  of  an  author/'  And,  said 
the  same  judge  in  the  case  of  Tonson  v.  Walker, (b)  "A  fair 
,  abridgment  would  be  entitled  to  protection,  but  this  is  a  mere 
evasion/^ 

In     a     case   with   respect   to    an    abridgment    by  a  Mr. 
i  Ne^wbery  of  Dr.  Hawkesworth's  Voyages,  Lord  Chancellor 
Apsley,  assisted  by  Mr.  Justice  Blackstone,  was  of  opinion 
that  *'  to  constitute  a  true  and  proper  abridgment  of  a  work, 
the  ^w^liole  must  be  preserved  in  its  sense,  and  then  the  act  of 
abridgment   is  an  act  of  the  understanding,  employed  in 
carrying  a  large  work  into  a  smaller  compass,  and  rendering 
I  it  less  expensive,  and  more  convenient  both  to  the  time  and 
[  use  of  the  reader,  which  made  an  abridgment  in  the  nature 
of  a  new  and  meritorious  work.     This  had  been  done  by 
I    Mr.  Newbery,  whose  edition  might  be  read  in  a  fourth  part 
of  the  time,  and  all  the  substance  preserved  and  conveyed 
in  language  as  good  or  better  than  in  the  original,  and  in  a 
more  agreeable  and  useful  manner.'^    His  lordship  said  that 
be  and  Mr.  Justice  Blackstone,  after  consulting  together  for 
some  hours,  were  agreed  "that  an  abridgment,  when  the 
understanding  is  employed  in  retrenching  unnecessary  and 
uninteresting  circumstances,  which  rather  deaden  the  nar- 
ration, is  not  an  act  of  plagiarism  upon  the  original  work, 
nor  against  any  property  of  the  author  in  it,  but  an  allow- 
able   and    meritorious    work.''     The   bill   praying   for   an 
injunction  in  that  case  was  dismissed,  (c) 

But  though  a  bondfde  abridgment  of  another  work  is  no 
infringement  of  the  copyright  in  that  work,  a  merely  colour- 
able abridgment  is.  "Where  books  are  colourably  shortened 
only,''  said  Lord  Hardwicke,  "  they  are  undoubtedly  within 
the  meaning  of  the  Act  of  Parliament,  and  are  a  mere 
evasion  of  the  statute,  and  cannot  be  called  an  abridg- 
ment." (d)  In  the  case  in  which  this  dictum  is  expressed 
'*i8  lordship  considered  a  book  published  by  the  defendant 
^"^ntitled  "Modem  Crown  Law"- not  to  be  a  bond  fide  but 
.  {  mere  colourable  abridgment  of  Sir  Matthew  Hale's  "Pleas 
">f  the  Crown,"  with  the  omission  of  some  repealed  statutes, 
^and  a  translation  of  the  Latin  and  French  quotations. 

(a)  Gyles  ▼.  Wilcox  (2  Atk.  148). 

(b)  3  Swanat.  681.    See  also  Bell  v.  Walker  (1  Br.  C.  C.  451). 

(c)  Lofft'8  Rep.  776.  (d)  Gyles  v.  WUcox  (2  Atk.  142). 
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Part  I.  A  mere  selection  or  different  arrangement  of  parts  of  the 

CHAPTKiTxvi.  original  work,  so  as  to  bring  the  work  into  a  smaller  com* 
—  pass,  will  not,  says  Justice  Story,  be  held  to  be  a  bond  fide 
abridgment.  '^  There  must  be  real,  substantial  condensation 
of  the  materials,  and  intellectual  labour  and  judgment 
bestowed  thereon;  and  not  merely  the  facile  use  of  the 
scissors;  or  extracts  of  the  essential  parts  constituting  the 
chief  value  of  the  original  work/' (a) 

According  to  another  American  judge,  (Leavitt,  J.),  the 
abridgment    must    not    only   contain   the   arrangement  of 
the  book  abridged;    the  ideas  must    also    be   taken   from 
its  pages  :  it  must  be  in  good  faith  an  abridgment,  not  a 
treatise  interlarded  with  citations :  to  copy  certain  passages 
from  a  book,  omitting  others,  is  in  no  just  sense  an  abridg- 
ment :    the  judgment  is  not  exercised   in  condensing  the 
views   of   the  author;    the   language   is   copied,  not  con- 
densed, (fe)     "  Between  a  compilation  and  an  abridgment," 
said  this  learned  judge,  "  there  is  a  clear  distinction ;  and 
yet  it  does  not  seem  to  have  been  drawn  in  any  opinion 
cited.     A   compilation  consists   of  selected   extracts   from 
different  authors :    an  abridgment  is  a  condensation  of  the 
views  of  the  author.     The  former  cannot  be  extended  so  as 
to  convey  the  same  knowledge  as  the  original  work :    the 
latter  contains  an  epitome  of  the  work  abridged,  and  conse- 
quently  conveys  substantially  th^  same  knowledge.     The 
former  cannot  adopt  the  arrangement  of  the  works  cited ; 
the  latter  must  adopt  the  arrangement  of  the  work  abridged. 
The  former  infringes  the  copyright,  if  matter  transcribed, 
when  published,  shall  impair  the  value  of  the  original  book : 
a  fair   abridgment,  though  it  may  injure   the  original,  is 
lawful.''(c) 

The  case  in  which  the  preceding  opinion  was  expressed 
was  one  in  which  the  plaintiff's  complained  of  an  infringe- 
ment of  the  copyright  in  Judge  Story's  "Commentaries 
on  Equity  Jurisprudence,"  the  defence  being  that  the 
work  complained  of  (on  '^Introduction  to  Equity")  was 
a  bond  fide  abridgment  of  the  Commentaries.  It  appeared 
that  the  chapters  and  the  subjects  were  the  same  in 
both  books ;  the  former  book  contained  1866  octavo 
pages,  including  notes,  the  latter  348  octavo  pages, 
including  notes ;  a  page  in  the  latter  contained  a  little 
more  than  one  in  the  former :  reduced  to  the  same  sized 
page,  the  ratio  in  the  amount  of  matter  in  the  latter 
book  to  that  in  the    former  was  about  two  to  nine.     In 


(a)  Fokom  v.  Marsh  (2  St.  Rep.  107). 

(6)  Story's  Executors  v.  Hokombe  (4  M'Clean,  311). 


(c)  Jb.  SU. 
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the  entire  work  of  Story  there  were  226  pages,  constitut-       paw  l 
ing  nearly  an  eighth  part,  on  which  there  was  some  matter  ohaptkTxvl 
wUch    had  been  extracted  in  the  same  language,  or  very         — 
nearly  so,  into  the  defendant's  book,  this  matter  comprising 
879  lines,  or  abont  twenty-fonr  pages  of  his  book,  and  thirty 
pages  of  Story,  which  made  one  fifteenth  part  of  the  defen- 
dant's book  and  one-sixtieth  of  Story ;   this  matter  being 
foand    in  scattered   paragraphs  in    the  first  third  of  the 
defendant's  book :   all  the  other  portions  of  Judge  Story's 
book  were  abridged  without  any  transcription  of  his  com- 
mon language,  the  part  so  abridged  comprising  two-thirds 
of  the  defendant's  book.     The  courfc  granted  an  injunction 
as  to  the  first  100  pages  of  the  defendant's  work,  and  thus 
stated  the  grounds  of  its  decision  : 

'*  What  is  the  character  of   the   work   complained   of  ? 
Upon  its  title  page  it  does  not  purport  to  be  an   abridg- 
ment, but  ^An  Introduction  to  Equity  Jurisprudence,  on 
the  Basis  of  Story's  Commentaries ; '  and  in  the  preface  the 
author  says,  '  It  is  not  intended  to  supply  the  place  of  the 
Commentaries  with  any  class  of  readers,  but  to  serve  simply 
as  an  introduction,  a  companion,  and  a  supplement  to  their 
stndy.      The  text  is  substantially  an  abridgment    of  that 
work,  &c.';  ....  but  he  also  says  that  'he  has   felt  at 
liberty  to  make  very  considerable  alterations  and  additions.' 
Alterations  of  the  original  work,  and  additions  to  the  text, 
are  not  appropriate  to  an  abridgment.    In  saying,  therefore, 
that '  the  text  is  substantially  an  abridgment,'  Mr  Holcombe 
could  have  meant  nothing  more  than  that,  in  writing  his 
booL,  he  followed  the  arrangement  of  the  Commentaries, 
extracting  cei-tain  parts,  condensing  others,  with  '  very  con- 
siderable alterations  and  additions '  of  his  own.     A  supple- 
ment to  the  Commentaries,  which  Mr  Holcombe  says  in 
some  sense  is  the  character  of  his  work,  may  supply  defects 
in  the  original,  but   it  can  in  no  sense  be  considered  an 
abridgment.      This    remark  seems  to  have  been  made  in 
reference  to  the  notes  added  by  the  author.     It  may  not 
be  essential  to  exclude  extracts  entirely  from  an  abridg- 
ment, but  in  making  extracts  merely  there  is  no  condensa- 
tion of  the  language  of  the  author,  and,  consequently,  there 
is  no  abridgment  of  it.      Much  looseness  is  found  in  the 
decisions  upon  this  subject.     Some  of  the  judges  would 
seem  to  consider  that  where  a  book  is  greatly  reduced  in 
the  size,  though  made  up.  principally  of  extracts,  it  is  an 
abridgment.     In  a  book   of    Reports,   such    as    'Bacon's 
Abridgments,'   the  language  of  the   Court  is   necessarily 
adopted  often  to  show  the  principle  of  the  decision.      But 
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Pabt  l       the  same  necessity  does  not  exist,  and  the  same  licence  can- 

OhaptwTxvi.  not  be  exercised  in  abridging  an  elementary  work 

Nearly  one  half  of  the  text,  in  the  first  hundred  pages  of 
Mr  Holcombe's  book,  appears  to  have  been  extracted  from 

Story To   class  these  -extracts  under  the  head    of 

^abridgments,'  would  seem  to  be  a  perversion  of  terms. 
Whatever  else  this  part  of  Mr  Holcombe's  book  may  be 
called,  it  is  not  an  abridgment.  With  greater  propriety 
it  may  be  called  a  compUation,  as  the  extracts  contaaned 
in  it  are  taken  from  various  authors.  As  a  compilation, 
this  part  of  the  book  must  be  considered  an  infringement 
of  the  right  of  the  plaintiflFs,  by  the  copious  extracts  made 
from  the  Commentaries,  and  the  classification  of  the  subjects 

copied  from  them Looking  at  the  smallness  of  Mr 

Holcombe's  book  in  comparison  of  that  from  which  it  was 
principally  taken,  one  might  suppose  that  the  former  was 
a  short  abridgment  of  the  latter.  But  this  comparison  of 
size  or  number  of  pages  afibrds  no  guide  to  a  proper  deci- 
sion. The  charstcter  of  the  work  must  depend  upon  its 
matter ;  and  it  would  seem  from  the  considerations  stated, 
tliat  the  first  third  part  of  Mr  Holcombe's  book,  including 
one  hundred  pages,  cannot  be  justly  and  legally  called 
an  abridgment,^  as  it  does  not  possess  the  essential  ingre* 
dients  of  such  a  work  ;  and  that,  viewing  it  as  a  compilation, 
it  is  an  infringement  of  the  plaintiffs  right,  on  the  ground 
that  the  plan  of  the  Commentaries  is  copied ;  and  also  for 
the  reason  that  the  extracts  extend  beyond  the  proper  limit 
for  such  a  work.  The  remaining  two-thirds  of  the  book 
may  be  comprehended  under  a  liberal  construction  of  an 
abridgment.  The  matter  is  greatly  condensed  by  Mr  Hol- 
combe,  in  his  own  language,  and  in  a  manner  highly  credit- 
able to  him.  The  prayer  of  the  bill  as  to  the  first  hundred 
pages  is  granted." 

The   publication   of  a   "Life  of    Washington,''  in  two 

volume,  containing  866  pages,  was  restrained  by  Story,  J., 

as   an  itivasion    of    the  copyright  in   "  Sparks's  Life  and 

Writings  of  Washington,"  a  work  in  twelve  volumes ;  353 

pages  of  the  former  work  being  copied  from  the  latter,  64 

pages  being  official  letters^  and  255  being  private  letters 

of  Washington,  first  published  by  Sparks  under  a  contract 

with  the  owners  of  the  original  papers  of  Washington,  (a) 

Abridgment  of        Where  the  defendant  published  in  a  number  of  Parley's 

work»  of  fiction.  Hiy^^iYiated  Library  (a  weekly  pubUcation)  a  portion  of  a 

story  entitled   '^  A    Christmas   Ghost    Story,   re-originated 

from  the  original  by  Charles  Dickens,  Esq.,  and  analytically 

(a)  FoUom  v.  Marsh  (2  St.  100). 
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condensed  expressly  for  this  work/^  which,  with  the  excep-       pabt  l 
tion  of  a  few  colourable  alterations,  was  in  all  respects  similar  OHAprnTxvL 

:  to  the  "Christmas  OaroP*  of  Charles  Dickens,  this  was  held  to  — 
be  a  clear  invasion  of  Mr.  Dickens^s  copyright  in  that  work,  (a) 
It  "waa  contended  on  behalf  of  the  defendant,  on  a  motion 
to  dissolve  an  injunction  which  had  been  granted,  that  his 
work  Tvas  neither  a  colourable  imitation  nor  a  piracy  of  the 
other,  but  a  fair  abridgment,  the  result  of  the  defendant's 
mental  labour,  and  falling  within  the  principle  of  Dodsley  v. 
'Klnnersley;  (6)  and  it  was  urged  that  so  far  from  any  attempt 
being  made  to  induce  the  public  to  believe  they  were  buying 
for  one  penny  what  the  eminent  author  of  the  '^  Christmas 
Carol  '^  had  written  and  published  for  five  shillings,  the  defen- 
dant in  his  work  had  a  dedication  of  his  labours  to  Mr. 
Dickens  himself.     Knight  Bruce,  V.C.,  said,  "  The  plaintiflf 

[  appears  to  be  the  author  and  to  own  the  copyright  or  a  work 
of  fiction,  a  novel,  the  copyright  of  which  has  not  been  con- 

i  tended  to  be  not  entitled  to  protection.     The  defendant  has 
printed  and  published  a  novel  of  which  fable,  persons,  names 
and  characters  of  persons,  the  age,  time^  country^  and  scene 
are  exactly  the  same ;  the  style  of  language  in  which  the 
story  is  told  is  in  many  instances  identical,  in  all  similar, 
except   when   certain   alterations  by  way  of  extension  or 
substitution  have  been  made,  as  to  which,  whether  they 
improve  or  do  not  improve  upon  the  original  composition,  it 
is  not  necessary  for  me  to  express  my  opinion.     Now  this  has 
been  said  to  be  an  abridgment,  and  as  an  abridgment  to  be 
protected.     I  am  not  aware  that  one  man  has  the  right  to 
abridge  the  works  of  another.     On  the  other  hand  I  do  not 
mean  to  say  that  there  may  not  be  an  abridgment  which 
may  be  lawful,  which  may  be  protected ;  but  to  say  that  one 
man  has  the  right  to  abridge  and  so  publish  in  an  abridged 
form  the  work  of  another,  without  more,  is  going  much 
beyond  my  notion  of  what  the  law  of  this  country  is.     The 
expr^aions  of  Lord  Eldon,  applied  to  a  subject  of  copyright 
very  different  from  the  present,   but  still  applied  to  the 
subject  of  copyright,  are  these:    ^The  question  upon  the 
whole  is  whether  this  is  a  legitimate  use  of  the  plaintiff's 
publication    in    the  fair  exercise   of    a    mental  operation 
deserving  the  character  of  an  original  work.'(c)      And   I 
agree  that  there  may  be  such  an  use  of  another  man's  publi- 
cation as,  involving  the  exercise  of  a  new  mental  operation, 
may  fairly  and  legitimately  involve  it.     It  does  not  appear 
to  me  that  there  is  anything  in  the  present  case   which 

a)  Dickons  v.  Ue  (8  Jur.  188).  (&)  4  Esp.  169.  Ante,  p.  186. 

'     17  Ves.  426. 
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pabt  l  brings  that  winch  the  defendant  has  done  within  a  legiti- 
OHAPT«rxvi.  mate  use  of  the  plaintiflTs  publication,  within  the  terms  '  fair 
—  exercise  of  a  mental  operation/  or  within  the  expression  of 
'  deserving  the  character  of  an  original  work/  I  think  it, 
therefore,  entirely  excluded  from  Lord  Eldon's  definition, 
if  as  a  definition  Lord  Bldon  meant  it.  It  appears  to  me 
to  be  a  mere  borrowing  with  alterations  and  departures 
merely  colourable,  and  when  it  is  said  that  the  difference 
of  price  and  other  circumstances  of  difference  belonging  to 
it  are  such  as  to  render  the  invasion  of  no  practicable 
mischief  to  the  plaintiff,  the  person  whose  property  has 
been  taken  is  entitled  to  judge  for  himself  how  far  he  will 
consider  that  abstraction  of  his  property  to  be  prejudicial  or 
not  prejudicial.  It  is  a  valuable  property,  and  he  is  entitled 
to  be  protected  from  the  unauthorised  use  of  it  by  another. 
I  do  not,  however,  as  at  present  advised,  at  all  accede  to  the 
argument  that,  whatever  may  be  the  relative  merit  of  the 
two  publications,  whatever  their  relative  prices,  the  publi- 
cation and  circulation  of  the  cheaper  may  not  in  a  pecuniary 
point  of  view,  at  least,  if  not  so  otherwise,  materially  pre- 
judice the  plaintiff.  There  are  various  points  of  view  into 
which  it  is  unnecessary  for  me  to  enter  in  which  such  a  case 
may  be  put,  in  which  material  damage  may  arise  from  the 
subject,  considered  merely  and  solely  as  a  question  of  pro- 
perty, which  is  the  only  point  of  view  in  which  it  is  my  duty 
or  business  to  consider  it.^^ 
Digests  of  legal  Somowhat  in  the  nature  of  abridgments  are  those  digests  of 
^-««-*««-  legal  decisions  which  are  published  from  time  to  time.    They 

give,  under  headings  arranged  alphabetically,  a  summary  of 
the  legal  points  decided  in  each  case  referred  to,  and  there  is 
no  doubt  that  such  an  arrangement  may  be  the  product 
of  skill  and  mental  labour  on  the  part  of  the  compiler.  If 
so,  the  general  rule  applies,  and  the  compiler  is  guilty  of  no 
infringement  of  the  copyright  in  the  published  reports  of  the 
cases  digested,  and  is  entitled  to  copyright  in  his  own  work. 
But  if  the  compiler's  labour  is  purely  mechanical,  and 
he  only  arranges  in  alphabetical  order  the  marginal  or 
head  notes  of  cases  contained  in  published  reports,  the 
Court  of  Common  Pleas  has  held  that  he  is  guilty  of 
infringing  the  copyright  in  the  published  reports.  In 
Sweet  V.  Banning,  (a)  which  was  such  a  case,  Jervis,  C.  J., 
said :  ''  I  think  the  defendants  in  this  case  have  been  guilty 
of  an  abuse  of  the  fair  right  of  extract  which  the  l»w  aJlows 
for  the  purpose  of  comment,  criticism,  or  illustration ;  and 
that  this  is  in  reality  an  unauthorised  publication  of  a  por- 
(a)  16  C.  B.  484. 
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Hon  of  the  plaintifiPs  work,  without  justifiable  excuse.     The       Pakt  t. 
plaintiff's  publication^  The  Jurist,  or  that  portion  of  it  from  OHAPrwrxvL 
which  these  extracts  are  made^  consists  of  double  reports  in         — 
each  case — ^a  detailed  report  of  the  facts  of  the  case^  with 
the   arguments  and   the  judgment   of  the   courts  and   an 
abstract  in  the  shape  of  what  is  commonly  called  a  side  or 
marginal  note,  which  professes  to  state  the  principle  of  law 
laid  down  in  the  case,  if  any  such  there  be,  or  a  summary 
statement  of  the  facts  and  the  decision  of  the  court  thereon. 
In  tmth,  they  are  two  reports,  a  short  one  and  a  long  one. 
The  gentleman  who  has  compiled  The  Monthly  Digest  has 
taken  the  short  reports  verbatim.     If  the  law  allows  him 
to  do  that,  why  should  he  not  also  be  allowed  to  take  the 
fuller  report?     And  if  he  might  take  either  the  one  or  the 
other,  why   should  he   not  take  both  ?      The   question   is 
whether  a  man  can  acquire  a  right  to  avail  himself  in  this 
way  of  the  labours  of  another,  merely  because  he  arranges 
the  matter  under  heads  and  subdivisions^  so  as  to  form  with 
other  matter  of  the  same  sort,  derived  from  other  sources, 
what  is  called  an  analytical  digest  ?     I  am  of  opinion  that  he 
cannot.     A   digest,  undoubtedly,  may  be  made  fi^m  the 
pubUshed  reports  without  necessarily  subjecting  the  com- 
piler to  a  charge  of  piracy :  for  instance,  where  the  party 
applies  the  exertion  and  skill  of  his  own  brain  in  extracting 
the  principle  or  the  substance  of  the  decisions  before  him^ 
dressing  it  up  in  his  own  language  so  as   to   produce   an 
original  work.    But  here  there  is  no  thought  or  skill  brought 
to  bear  upon  the  work  that  is  complained  of ;  it  is  a  mere 
mechanical  stringing  together  of  marginal   or   side   notes 
which  the   labour    and    intelligence   of    the  authors  have 
fashioned  ready  to  the  compiler's  hand.'' (a)     Cresswell  and 
Crowder,  JJ.,  took  the  same  view  as  the  Chief  Justice,  but 
the  latter  somewhat  doubtingly.     Maule,  J.,  dissented  from 
the  judgment  of  the  other  members  of  the  court,  being  of 
opinion  that  the  defendant's  work  was  different  in  its  object 
and  result  from  the  plaintiff's  reports,  and  would  be  a  very 
imperfect  substitute  for  them.     "The  object  of  a  digest,"  he 
said,  "  is  to  afford  facilities  for  finding  out  cases  that  are 
inserted  in  the  reports  without  buying  the  reports  them- 
selves in  extenso.    The  effect  may  be  to  induce  many  persons 
to  abstain  from  purchasing  the  reports,  relying  upon  the 
means  of  access  to  public  libraries  and  other  institutions  for 
the  fdller  and  more  perfect  information,  when  they  have 
occasion  for  it.     But  that,  I  think,  is  no  argument  in  favour 
of  this  being  a  piracy ;  rather  the  contrary,  because  it  shows 
(a)  See  also  Bulterworth  v.  Huhinsom,  (6  Ves.  709). 
0  2 
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Paut  l       that  the  defendants'  work  is  useful  only  for  a  diflferent  pur- 
OBAPrnT  ZVL  pose  from  that  of  the  plaintiffs,  and  is  not,  and  never  was 

—         intended  as,  a  substitute  for  it By   far  the  larger 

portion  of  the  matter  distributed  is,  as  against  the  plaintiffs^ 
the  defendants'  own  property ;  and  the  method  of  arrange- 
ment is  entirely  their  own.  That  being  the  state  of  things, 
the  defendants  have,  as  it  seems  to  me,  made  and  published 
a  book  altogether  different  from  the  plaintiffs'  work,  intend- 
ing to  answer,  and  really  effecting,  a  totally  different  purpose. 
Therefore,  I  conceive  that  they  have  not,  in  a  ^exise  that  is 
unlawful,  copied  any  part  of  the  plaintiffs'  work,  but  that 
they  have  done  nothing  more  than  is  done,  and  lawfully 
done,  by  one  who,  for  the  purpose  of  supporting  and  fortify- 
ing his  own  argument,  avails  himself  of  the  work  of  another 
to  the  extent  to  which  it  is  made  publid  juris  for  the  pur- 
pose of  being  read  and  extracted  from  to  a  fair  and  bond 
fide  and  legitimate  extent." 
Prints  in  a  book.  Prints  uot  published  separately,  but  forming  part  of  a 
book,  were  held  by  Sir  James  Parker,  V.C.,  in  Bogue  v. 
Houlston{a)  to  be  within  the  protection  afforded  to  books  by 
5  &  6  Yict.  c.  45,  and  he  granted  an  injunction  to  restrain  the 
publication  of  those  prints  by  the  defendant,  on  the  plaintiff's 
undertaking  to  bring  an  action  to  try  the  right  at  law. 

"It  appears  to  me,"  said  the  Vice-Chancellor,  '^that  a 
book  must  include  every  part  of  the  book ;  it  must  include 
every  print,  design,  or  engraving  which  forms  part  of  the 
book  as  well  as  the  letter-press  therein,  which  is  another 
part  of  it.  Prints  published  separately  do  not  appear  to 
have  been  within  the  Act  by  that  express  definition  [the 
definition  of  a  'book'  given  in  5  &  6  Vict.  c.  45,  s.  2]. 
But  the  case  now  before  the  court  is  not  the  case  of  sepa- 
rately published  prints,  but  the  case  of  designs  forming  part 
of  a  book."  In  this  case  the  plaintiff's  publication  consisted 
of  letter-press  and  woodcuts,  printed  on  the  same  large 
sheets  of  paper,  the  woodcuts  appearing  as  separate  leaves 
when  the  sheets  were  folded  into  their  quarto  size, 
piraoy  of  name  The  name  or  title  of  a  work  may  be  considered  as  a  kind 
of  wort  q£  trade  mark  which  no  other  person  than  the  proprietor  of 

the  work  can  use  so  as  to  damage  him  in  respect  of  his  pro- 
perty in  it.  (6)  Cases  of  this  kind  depend  rather  upon  the 
question  whether  the  defendant  has  a  right  to  sell  as  his 
own  that  in  which  another  has  acquired  a  description  of 
property,  than  on  the  question  of  copyright,  (c) 

(a)  Bogue  v.  Htmbion  (6  De  G.  &  Sm.  267). 

{h)  See  Seely  v.  Fisher  (11  Sm.  682) ;    Spottistooode  v.  Clark  (2  Ph. 
)4).       (c)  Per  Wood,  V.C,  in  Chappell  y.  Davidson  (2  K.  &  J.  126). 
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The    proprietor  of  a    magazine   called    The    Wonderful       pa«tL 


Magaziney  obtained  an  injunction  to  restrain  the  publication 
of  a  magazine  under  a  similar  title^  described  as  a  new  series 
improved.  The  defendant  was  publishing  "  a  number  of  a 
work  as  a  continuation  of  (a)  the  plaintiff^s  old  work ;  taking 
the  merits  which  had  been  acquired  by  that,  to  his  own ; 
and  that  he  was  not  permitted  to  do/' (6) 

The  proprietor  of  a  newspaper  called  The  John  Bull  having 
incorporated  it  with  another  newspaper  called  The  Britannia, 
and  issued  the  pubUcation  under  the  title  of  The  John  Bull 
and  Britannia,  was  held  entitled  to  an  injunction  to  restrain 
the  publication  by  the  printer  and  publisher  of  The  Britannia 
of  a  publication  called  the  True  Britam,nia,  in  imitation  of 
and  as  a  continuation  of  The  Britannia,{c)  The  injunction 
in  this  case  also  restrained  the  defendant  from  soliciting 
custom  in  the  name  of  the  plaintiff's  trade  and  business  as 
for  The  Britannia  newspaper. 

The  proprietors  of  BeWs  Life  in  London  obtained  an 
injunction  to  restrain  the  publication  of  a  newspaper  under 
the  title  of  the  Penny  Beu/s  Life,  The  possibility  of  mis- 
taking the  one  publication  for  the  other  (the  plaintiffs 
having  an  exclusive  right  to  the  title)  was  considered  suffi- 
cient by  Sir  John  Stuc^,  V.C.,  to  entitle  the  proprietors  to 
the  protection  of  the  court,  (d) 

The  case  of  Ingram  v.  Stiff,  {e)  went  very  far  in  this  direc- 
tion. ■  There  the  proprietor  of  a  weekly  penny  publication, 
called  The  London  Journal — a  publication  which  was  not  a 
newspaper,  but  contained  tales  and  romances,  illustrated 
with  wood  engravings — sold  his  interest  therein  to  the 
plaintiff,  and  covenanted  with  him  not  to  publish,  either 
alone  or  in  partnership  with  anybody  else,  any  weekly 
publication  of  a  nature  similar  to  The  London  Jovmal, 
An  injunction  to  restrain  him  from  publishing  a  daily  penny 
newspaper,  called  The  Daily  London  Journal  was  granted, 
on  the  plaintiff  undertaking,  to  abide  by  any  order  the  court 
might  make  as  to  damages,  and  to  bring  an  action  at  law 
within  a  week. 

A  song  consisting  of  original  words,  adapted  to  an  old 
American  air  by  the  plaintiffs,  was  published  by  them  under 
the  title  of  "  '  Minnie ; '  sung  by  Madame  Anna  ThiUon  and 
Miss  Dolby,  at  Monsieur  Jullien's  Concerts.  Written  by 
George  Linley.     London:    JuUien  and  Co.,  214,  Begent- 

(a)  Hogg  v.  Kirhy  (8  Ves.  216). 

(6)  Per  Lord  Eldon  in  Longman  v.  Winchester  n^  Ves.  271). 

aProwett  v.  MortiTner  (2  Jur.  N.  S.  414 ;  4  W.  R.  619). 
,  J  Clement  v.  MadSck  (1  Giff.  98).  (e)  6  Jur,  N,  S.  947, 
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pinL  street^  and  45,  King-street/'  the  title-page  containiiig 
OBAPTnTxvL  *^80  *  portrait,  of  Madame  Anna  Thillon.  The  defen- 
' —  dants  having  subsequently  published  a  song  to  the  same 
air,  on  the  title-page  being  printed  the  words  "Musical 
Bouquet.  *  Minnie  Dale ; '  sung  at  JuUien's  Concerts 
(and  always  encored)  by  Madame  Anna  Thillon.  The 
music  composed  by  H.  S.  Thompson,  l^ondon:  Musical 
Bouquet  Office,  No.  192,  High  Holborn,  and  J.  Allen,  20, 
Warwick-lane,  Paternoster-row,^^  the  title-page  containing 
also  a  portrait  of  Madame  Anna  Thillon,  which  was  a  copy 
with  some  slight  alterations,  but  reduced  in  size,  of  the  por- 
trait on  the  title-page  of  the  plaintiffs'  song,  Vice-Clian- 
cellor  Wood  granted  an  injunction  to  restrain  the  defendants 
from  publishing  their  song,  "  Minnie  Dale,"  or  any  copy  or 
copies  thereof,  or  any  other  publication  containing  a  colour- 
able imitation  of  the  name,  title,  or  title-page  of  the  plain- 
tiffs' song,  (a)  "  The  defendants,"  said  the  Vice- Chancellor, 
"  do  not  profess  that  their  song  is  by  the  same  composer  or 
the  same  publisher.  But  the  first  thing  anybody  proposing 
to  purchase  the  song  would  say  would  probably  be,  ^  I  want 
"  Minnie,"  sung  by  Madame  Thillon ; '  and  that  name  and 
description,  it  seems  to  me,  the  defendants  have  no  right  to 
whatever.  The  plaintiffs'  publication  is  the  identical  song 
which  that  lady  did  sing ;  it  was  composed  for  the  plaintiffs, 
it  is  called  by  the  name  of  '  Minnie,'  and  they  had  a  perfeet 
right  to  entitle  it  ^  Minnie,'  as  a  song  sung  by  that'  lady  j 
and  then  the  name,  having  acquired  a  celebrity  as  the  name 
of  a  song  sung  by  her,  the  defendants  advertise  another 
song  by  the  same  name  as  sung  by  this  lady,  which  cannot 
be  meant  merely  to  refer  to  the  melody  as  sung  by  her.  No 
person  who  heard  '  Scots  wha  hao,'  sung  by  Braham,  would 
ask  for  '  Hey  Tuitte  Taitte,'  the  name  of  the  old  melody. 
Therefore,  it  seems  to  me  that  there  was  a  plain  and  palpable 
purpose  in  the  assumption  of  the  name.  The  original  song, 
as  sung  in  America,  was  '  Lillie  Dale,'  and  the  defendants 
have  changed  it  into  ^  Minnie  Dale,  sung  by  Madame 
Thillon ; '  and  such  a  description  can  be  for  no  other  purpose 
than  to  appropriate  the  property  of  the  plaintiffs." 

An  injunction  was  also  granted  to  restrain  another  defen-- 
dant  from  publishing  a  song  consisting  of  different  words 
to  the  same  air,  with  a  title  page  on  which  was  a  different 
portrait  of  Madame  Anna  Thillon  copied  from  an  American 
publication,  and  the  words  "  Minnie,  dear  Minnie.  Madame 
Anna  Thillon."  This  Vice-Chancellor  Wood  considered 
an  obvious  attempt  to  pass  off  the  defendant's  publication 
(a)  Chappell  v,  Davidson  (2  K.  &  J.  123). 
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for  that  of  the  plaintiff.     It  was  urged  on  th"  part  of  the      hpam  l 
defendant  in  this  case  that  he  had  cautioned  his  shop-boys  ohapm  xvi. 
and  others  to  say  that  it  was  not  the  song  of  the  plaintiffs  ;  — 

but  the  Vice-Chancellor  considered  that  that  afforded  no 
defence,  as  there  was  no  security  that  retail  dealers  would 
sell  the  song  with  the  same  caution  to  the  pubUe.  {a) 

The  case  of  Lord  Byron  v.  Johnston  {b)  stands  on  a 
peculiar  footing.  There  an  injunction  was  granted  by  Sir 
Thomas  Plumer,  V.G.,  and  continued  by  Lord  Eldon, 
restraining  the  defendant  from  publishing  a  poem  as  the 
work  of  Liord  Byron,  who  was  then  abroad,  on  an  affidavit 
of  Lord  Byron's  agents  of  circumstances  rendering  it  highly 
probable  that  it  was  not  his  work,  and  the  defendant  declin- 
ing to  swear  that  he  believed  it  was. 

Copyright  may  also  be  infringed  by  the  importation,  for  importation  of 
sale  or  hire,  into  any  part  of  the  British  dominions  of  copies  p'^***  ^p*®^ 
printed  abroad.     This  is  now  prohibited  by  statute  under  a 
penalty  of  lOZ.  for  every  offence,  and  double  the  value  of 
every  copy  imported,  besides  the  forfeiture  of  such  copy. 

5  &  6  Vict.  c.  45,  s.  17,  enacts,  'Hhat  after  the  passing 
of  this  Act  it  shall  not  be  lawful  for  any  person,  not  being 
the  proprietor  of  the  copyright,  or  some  person  authorised 
by  him,  to  import  into  any  part  of  the  United  Kingdom, 
or  into  any  other  part  of  the  British  dominions,  for  sale 
or  hire,  any  printed  book  first  composed  or  written  or 
printed  and  published  in  any  part  of  the  said  United 
Kingdom,  wherein  there  shall  be  copyright,  and  reprinted 
in  any  country  or  place  whatsoever  out  of  the  British 
dominions  ;  and  if  any  person,  not  being  such  proprietor  or 
person  authorised  as  aforesaid,  shall  import  or  bring,  or 
cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such 
printed  book  into  any  part  of  the  British  dominions, 
contrary  to  the  true  intent  and  meaning  of  this  Act,  or  shall 
knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or 
have  in  his  possession  for  sale  or  hire,  any  such  book,  then 
every  such  book  shall  be  forfeited,  and  shall  be  seized  by 
any  officer  of  Customs  or  Excise,  and  the  same  shall  be 
destroyed  by  such  officer ;  and  every  person  so  offending, 
being  duly  convicted  thereof  before  two  justices  of  the  peace 
for  the  county  or  place  in  which  such  book  shall  be  found, 
shall  also  for  every  such  offence  forfeit  the  sum  of  ten  pounds, 
and  double  the  value  of  every  copy  of  such  book  which  he 
shall  so  import  or  cause  to  be  imported  into  any  part  of  the 
British  dominions,  or  shall  knowingly  sell,  publish,  or  expose 
to  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published,  or 
(a)  2  K.  &  J.  123.  Cf .  Sykcs  v.  Sykes  (3  B.  &  C.  541).     (b)  2  Meriv.  29. 
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exposed  to  sale  or  let  to  hire^  or  shall  liave  in  his  possession 
for  sale  or  hire,  contrary  to  the  true  intent  and  meaning'  of 
this  Act,  five  pounds  to  the  use  of  such  officer  of  Customs 
or  Excise,  and  the  remainder  of  the  penalty  to  the  use  of 
the  proprietor  of  the  copyright  in  such  book/^ 

Printed  lists  of  such  prohibited  books  are  to  be  put  up  at 
the  different  ports  in  Her  Majesty^s  dominions.  Sect.  46  of 
16  &  17  Vict.  c.  107,  enacts  that  ^^the  Commissioners  of 
Customs  shall  cause  to  be  made,  and  to  be  publicly  exposed 
at  the  several  ports  in  the  United  Kingdom  and  in  Her 
Majesty^s  possessions  abroad,  printed  lists  of  all  books 
wherein  the  copyright  shall  be  subsisting,  and  as  to  which 
the  proprietor  of  such  copyright,  or  his  agent,  shall  have 
given  notice  in  writing  to  the  said  commissioners  that  such 
copyright  exists,  stating  in  such  notice  when  such  copyrig-ht 
expires/'  If  notice  is  not  given,  the  importation  will  not 
be  prohibited. 

By  sect.  160  of  the  same  Act  it  is  provided  that  ''no 
such  books  shall  be  prohibited  to  be  imported  as  aforesaid^ 
unless  the  proprietor  of  such  copyright,  or  his  agent,  shall 
have  given  notice  in  writing  to  the  Commissioners  of 
Customs  that  such  copyright  subsists,  and  in  such  notice 
shall  have  stated  when  the  copyright  will  expire.'*  But 
the  concluding  portion  of  the  section  enacts  that  nothing 
therein  contained  ''  shall  be  taken  to  prevent  Her  Majesty 
from  exercising  the  powers  vested  in  her  by  the  10  &  11  Vict, 
c.  95,  intituled — An  Act  to  amend  the  law  relating  to  the  'protec- 
tion in  the  colonies  of  works  entitled  to  copyright  in  tlie  United 
Kimgdom,  to  suspend  in  certain  cases  such  prohibition."  (a) 

18  &  19  Vict.  c.  96,  s.  39,  gives  a  remedy,  by  application 
to  a  judge  at  chambers,  for  any  wrongful  entry  of  a  book  in 
the  aforesaid  lists  of  prohibited  books.  It  enacts  that  "  if 
any  person  shall  have  cause  to  complain  of  the  insertion  of 
any  book  "  in  those  lists  "  it  shall  be  lawful  for  any  judge 
at  chambers,  on  the  application  of  the  person  so  complaining, 
to  issue  a  summons  calling  upon  the  person  upon  whose 
notice  such  book  shall  have  been  so  inserted  to  appear  before 
such  judge  at  a  time  to  be  appointed  in  such  summons,  to 
show  cause  why  such  book  shall  not  be  expunged  from  such 
lists,  and  such  judge  shall  at  the  time  so  appointed  proceed 
to  hoar  and  determine  upon  the  matter  of  such  summons,  and 
make  his  order  thereon  in  writing,  and  upon  service  of  such 
order,  or  a  certified  copy  thereof,  upon  the  Commissioners  of 
Customs,  or  their  secretary  for  the  time  being,  the  said  com- 

(a)  Similar  provisionB  were  contained  in  the  repealed  Act,  5  &  6  Vict. 
C.47. 
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tmssioners  shall  expimge  such  book  from  the  list,  or  retain  the       part  l 
same  therein,  according  to  the  tenor  of  such  order ;  and  in  OHAPTBrxvi. 
case  such  book  shall  be  expunged  from  such  lists,  the  same         — 
shall  not  be  deemed  to  be  prohibited  under  the  table  of  pro- 
hibitions and  restrictions  inwards  contained  in  sect.  44  of 
'The  Customs  Consolidation  Act,  1853/'' 

''If  at  the  time  appointed  in  any  such  summons  the 
person  so  summoned  shall  not  appear  before  such  judge, 
then  upon  proof  by  affidavit  that  such  summons  or  a  true 
copy  thereof  has  been  personally  served  upon  or  left  at  the 
last  known  or  usual  place  of  abode  of  the  person  so  sum- 
moned, or,  in  case  the  person  to  whom  sach  summons  was 
directed  and  his  place  of  abode  cannot  be  found,  that  due 
diligence  has  been  used  to  ascertain  the  same,  such  judge 
shall  be  at  liberty  to  proceed  ex  parte  to  hear  and  determine 
the  matter/' (a) 

If  either  psui^y  is  dissatisfied  with  the  order  made  by  the 
jndge,  he  ''  may  apply  to  the  superior  court  of  which  such 
judge  is  a  member,  to  review  such  order,  and  make  such 
farther  order  thereon  as  such  court  may  see  6t."{h) 

Sect.  40  of  the  same  Act  requires,  as  a  preliminary,  a 

declaration  of  the  truth  of  the  contents  of  tiie  notice.     It 

enacts  that — ''No  book  shall  be  inserted  in  any  list  published 

by  the  Commissioners  of  Customs  under  the  46th  and  160th 

sections    of  the 'The   Customs   Consolidation    Act,    1853,' 

until  the  person  giving  the  notice  thereby  required  shall 

have  made  and  subscribed  a  declaration  before  the  collector 

of  the  customs  or  any  justice  of  the  peace,  at  some  port  or 

place  in  the  United  Kingdom,  that  the  contents  of  such 

notice  are  true ;  Provided  always  that  nothing  in  this  Act 

contained  shall  prevent,  prejudice,  or  affect  any  proceedings 

at  law  or  in  equity  which  any  party,  aggrieved  by  reason  of 

the  insertion  of  any  book  in  any  such  list,  in  pursuance  of 

any  such  notice,  or  upon  the  removal  of  any  book  from  such 

list,  pursuant  to  any  such  order  as  aforesaid,  or  by  reason  of 

any  declaration  to  be  made  under  the  authority  of  this  Act 

being  false,  might  or  would  otherwise   have  against   any 

party  giving   such  notice,  or  obtaining  any  such  order,  or 

making  such  false  declaration  as  aforesaid." 

Where  a  person  simply  sells  pirated  copies  of  the  s»ie  of  pir»t«d 
work  of  another,  Wilde,  C.J.,  held,  in  Leader  v.  Strange, {c)  ^^^^ 
that  he  is  not  liable  to  an  action  unless  he  has  acted 
with  guilty  knowledge.  The  Chief  Justice  was  of  opinion 
in  that  case  that,  although  sect.  15  of  5  &  6  Vict.  c.  45,  pre- 
sumed guilty  knowledge  in  some  cases,  it  did  not  presume 
(a)  18  &  19  Vict.  c.  96,  &  39.         (6)  Ih.        (c)  2  Car.  &  Kir.  1010. 
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Pi«T  L      it  from  tlie  mere  fact  of  selling  printed  works ;  and  as    tlie 

OBAPnoTzvL  declaration  in  the  case  before  him  did  not  allege  guilty 

—        knowledge  on  the  part  of  the  defendant,  if  there  were   not 

evidence  of  it,  his  lordship  rnled  that  the  jniy  mnst,  as    to 

the  publishing,  find  for  the  defendant,  (a) 

Where   the  copyright  has  been  assigned,  it  is  not    ajti 
infringement  of  the  assignee's  copyright  for  the  assignor   to 
sell  copies  of  the  work  which  have  beeif  printed  before  the 
assignment  was  made.  (6) 
ForiodioaiB.  Copyright  in  periodical  publications  may  be  infringed   in 

the  same  manner  as  in  the  case  of  other  literary  works.    But 
this  species  of  property  may  also  be  infringed  in  a  manner 
peculiar  to  itself.     We  have  seen  already  (c)  that  even  when 
the  copyright  in  contributions  to  encyclopaedias,  reviews, 
magazines,  and  other  periodicals  is  vested  in  the  proprietors  « 
of  such  encyclopaBdias,  &c.,  the  right  of  publishing  his  con- 
tribution in  a   separate  form  reverts  to  the  author   after 
twenty-eight  years  from  the  first  publication,  and  the  pro- 
prietor cannot,  during  the  term  of  his  own  copyright,  publisH 
it  in  a  separate  form  without  the  previous  consent  of  the 
author  or  his  assigns.     The  author  has  a  modified  property 
in  possession,  and  the  sole  property  in  reversion. 

It  is,  then,  an  infringement  of  the  author's  property  to 
publish,  without  his  consent,  any  of  his  contributions  in  a 
separate  form;  and  such  separate  publication  will  be 
restrained,  ((f) 

A  republication  in  supplemental  numbers  of  a  periodical 
of  a  selection  of  various  tales  previously  published  in  that 
periodical,  is  a  separate  publication  within  the  meaning  of 
sect.  18  of  5  &  6  Vict.  c.  45,  and  such  republication  will  be 
restrained,  (e) 
MuBiefti  compo-  Musical  Compositions  are  ''  books  "  within  the  meaning  of 
Bitiona.  ^jjg  Copyright  Acts,  and  the  copyright  in  them  may  be 

infringed  in  manner  similar  to  other  works. 

Although,  as  we  have  seen,  the  score  of  an  opera  or  piece 
of  concerted  music  is  so  far  an  independent  work  as  to 

(a)  In  the  case  of  paintings,  drawings,  and  photographs,  the  stat. 
25  &  26  Vict.  c.  68,  states  expressly  that  when  a  person  sells  copies  not 
made  by  himself  but  by  others,  he  must  do  so  knowingly  in  order  to 
render  himself  liable  to  the  penalty.  See  sect.  6  of  the  Act,  and  per 
Blackburn,  J.,  in  Rv  parte  Beat  (9  B.  &  S.  400;  L.  Rep.  3  Q.  B.  887; 
18  L.  T.  N.  S.  285 ;  37  L.  J.  161,  Q.  B.)     Ante,  p.  121. 

(b)  Tayhr  v.  Pillow  (L.  Kep.  7  Eq.  418).         (c)  Ante,  pp.  98,  99. 

(d)  See  the  cases  of  the  Biahop  of  Hereford  v.  Griffin  (16  Sim.  190); 
Mayhew  v.  Maxwell  (1  J:  &  H.  312);  Murray  v.  Maxwell  (8  L.  T.  N.  S. 
466) ;  Stewart  v.  Black  (9  Scotch  Ses.  Cas.  i026)  ;  Fullarton  v.  M'Phm 
(18  Scotch  Ses.  Cas.  219). 

(e)  Smithy,  Johnson {^Gif(. 632;  6 L. T. N. S, 487 ;  33 L,  J.  137, Ch.), 
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require  to  be  registered  in  the  name  of  the  compiler  of  the       'Paw  l 
score,  it    'would   seem,  although   the  point  has   not   been  ohapt»"xvl 
expressly  decided,  that  no  one  may  compile  and  publish  such         — 
a  score  without  the  consent  of  the  composer  of  the  opera  or 
piece,  (a) 

Piracy  may  be  of  part  of  an  air  as  well  as  of  the  whole, 
says  Lord  Lyndhurst  in  lyAlmaine  v.  Boo8ey,{b) 

The  same  learned  judge  held  in  that  case  that  to  publish 
in  the  form  of  quadrilles  and  w&ltzes  the  airs  of  an  opera,  of 
which  there  exists  an  exclusive  copyright,  is  an  act  of  piracy. 
''  It  is  said,"  observed  his  Lordship,  in  giving  judgment, 
"  that  the  present  publication  is  adapted  for  dancing  only, 
and  that  some  degree  of  art  is  needed  for  the  purpose  of  so 
adapting  it ;  and  that  but  a  small  part  of  the  merit  belongs 
to  the  original  composer.      That  is  a  nice  question.     It  is  a 
nice  question  what  shall  be  deemed  such  a  modification  of 
an  original  work,  as  shall  absorb  the  merit  of  the  original  in 
the  new  composition.     No  doubt  such  a  modification  may  be 
allowed  in  some  cases,  as>  in  that  of  an  abridgment  or  a 
digest.      Such  publications   are   in   their   nature    original. 
Their  compiler  intends  to  make  of  th^m  a  new  use  ;  not 
that  which  the  author  proposed  to  make.     Digests  are  of 
great  use  to  practical  men,  though  not  so,  comparatively 
speaking,  to  students.     The  same  may  be  said  of  an  abridg- 
ment of  any  study.     It  will  be  said,  one  author  may  treat 
the  same  subject  very  difierently  from  another  who  wrote 
before  him.     That  observation  is  true  in  many  cases.     A 
man  may  write  upon  morals  in  a  manner  quite  distinct  from 
that  of  others  who  preceded  him;  but  the  subject  of  music 
is  to  be  regarded  upon  very  different  principles.     It  is  the 
air  or    melody  which  is  the  invention  of  the  author,  and 
which  may  in  such  case  be  the  subject  of  piracy ;  and  you 
commit  a  piracy  if,  by  taking  not  a  single  bar,  but  several, 
you  incorporate  in  the  new  work  that  in  which  the  whole 
meritorious  part  of  the  invention  consists.'^     His  lordship, 
after  referring  to  a  case  at  Nin  PHus,  in  which  Sir  George 
Smart,  who  was  a  witness,  said  that  three  or  four  bars  might 
constitute  a  phrase  though  one  would  not,  proceeded :  "  Now 
it  appears  to  me  that  if  you  take  from  the  composition  of  an 
author  all  those  bars  consecutively  which  form  the  entire 
air  or  melody,  without  any  material  alteration,  it  is  a  piracy ; 
though,  on  the  other  hand,  you  might  take  them,  in  a  different 

(a)  See  the  opinions  of  Cockbum,  C.J.,  and  Blackburn,  J.,  in  Wood 
V.  Bfmty  (L.  Kep.  2  (J.  B.  350,  354 ;  7  B.  &  S.  869;  15  L.  T.  N.  S.  530; 
86  L.  J.  103,  Q.  B.)  and  KeUy,  C.B.,  on  appeal  (L.  Rep.  3  Q.  B.  223 ; 
d  B.  &  S.  175 ;  37  L.  J.  84,  Q.  B. ;  18  L.  T  N.  S.  105,  ante,  p.  118). 

(b)  1  Y.  &  C.  301. 
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Part  I.  order  or  broken  by  the  intersection  of  others,  like  words,  in 
OBAimTVL  such  a  manner  as  should  not  be  a  piracy.  It  must  depend 
—  on  whether  the  air  taken  is  substantially  the  same  with  the 
original.  Now  the  most  unlettered  in  music  can  disting-iiish 
one  song  from  another,  and  the  mere  adaptation  of  the  air, 
either  by  changing  it  to  a  dance,  or  by  transferring  it  from 
one  instrument  to  another,  does  not,  even  to  common  appre- 
hensions, alter  the  original  subject.  The  ear  tells  you  that 
it  is  the  same.  The  original  air  requires  the  aid  of  genius 
for  its  construction,  but  a  mere  mechanic  in  music  can  make 
the  adaptation  or  accompaniment.  Substantially,  the  piracy 
is  where  the  appropriated  music,  though  adapted  to  a 
different  purpose  from  that  of  the  original,  may  still  be 
recognised  by  the  ear.  The  adding  variations  makes  no 
difference  in  the  principle.^' 

Engravings  and  Lithographs. 
17  Gea  3,0.57.  The  statutc  17  Goo.  3,  c.  57,  forbids  every  '^  engraver, 
etcher,  printseller,  or  other  person,^^  during  the  term  of 
statutory  copyright  in  engravings,  "to  engrave,  etch,  or 
work,  or  cause  or  procure  to  be  engraved,  etched  or  worked, 
in  mezzotinto  or  chiaro  oscuro,  or  otherwise,  or  in  any  other 
manner  copy  in  the  whole  or  in  part,  by  varying,  adding 
to,  or  diminishing  from  the  main  design,'*  or  to  "print, 
reprint,  or  import  for  sale,  or  pubUsh,  sell,  or  otherwise  dis- 
pose of,  or  cause  or  procure  to  be  pubUshed,  sold,  or  other- 
wise disposed  of  any  copy  or  copies  of  any  historical  print  or 
prints,  or  any  print  or  prints  of  any  portrait,  conversation, 
landscape  or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever,  which  hath  or  have  been, 
or  shall  be  engraved,  etched,  drawn,  or  designed  in  any  part 
of  Crreat  Britain,  without  the  express  consent  of  the  pro- 
prietor or  proprietors  thereof  first  had  and  obtained  in 
writing  signed  by  him,  her,  or  them  respectively,  with  his, 
her,  or  their  own  hand  or  hands,  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses.** 

A  person  is  guilty  of  piracy  under  this  section  who  sells 
a  piratical  copy,  although  he  does  not  know  it  to  be  such,  (a) 
The  former  part  of  the  section  applies  to  persons  who  actually 
make  the  copy,  and  who  therefore  must  know  that  it  is  a 
copy;  but  the  latter  branch  applies  to  all  persons  who 
import  for  sale  or  sell  any  piratical  copy.  (6) 

(a)  West  v.  Francis  (6  B.  &  Aid.  787). 

(ft)  lb.  Per  Bayley,  J.,  who  points  out  that  the  Act  omita  the  words 
*' knowing  the  same  to  be  so  reprinted,"  which  were  contained  in 
8  Geo.  2,  c.  18. 
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Doubts  having  been  entertained  whether  the  provisions  of      pa»t  i. 
that  statute  extended  to  lithographs  and  other  impressions,  CHAranrxvL 
sect.  14  of  15  Vict.  c.  12,  was  passed  for  the  purpose  of  j^^j^  ~j^ 
declaring  that    the    provisions    of  the    former   Act   were 
intended  to  include  prints  taken  by  lithography  or  any  other 
mecbanical  process  by  which  prints  or  impressions  of  draw- 
ings or  designs  are  capable  of  being  multiplied  indefinitely. 
It  has  been  decided  that  prints  engraved  and  struck  off 
abroad,  but  published  here,  are  not  protected  from  piracy  by 
1 7  Geo.  3.  c.  57.(a)    Sir  L.  Shadwell,  V.O.,  said  "The  object 
of  the  legislature  was  to  protect  those  works  which  were 
designed,  engraved,  etched,  or  worked  in  Great  Britain,  and 
not  those  which  were  designed,  engraved,  etched,  or  worked 
abroad,  and  only  published  in  Great  Britain." 

In  the  case  of  prints  first  published  abroad  since  the  pass- 
ing of  the  International  Copyright  Act  (7  Vict.  c.  12),  sect.  19 
of  that  Act  provides  that  the  inventor,  designer,  or  engraver 
of  them  shall  have  no  copyright  therein  otherwise  than  such 
(if  any)  as  he  may  become  entitled  to  under  that  Act. 

The  terms  of  17  Geo.  3,  c.  57,  are  very  general,  and  pro-  Howpintioai 
hibit  the  copying  of  a  print  in  any  manner  whatever.    And  it  J^en"*^  ** 
is  now  finally  settled  that  a  picture  or  engraving  may  be 
pirated  by  taking  photographic  copies  of  it,  or  copies  by 
any  other  process,  mechanical  or  otherwise,  whereby  they 
may  be  indefinitely  multiplied. 

This  was  the  opinion  of  the  Court  of  Common  'Pleas  in 
Oambart  v.  BalL{b)  Erie,  C.J.,  in  that  case  said,  "The 
object  of  the  statute  to  my  mind  was,  not  merely  to  prevent 
the  reputation  of  the  artist  from  being  lessened  in  the  eyes 
of  the  world,  but  to  secure  to  him  the  commercial  value  of 
his  property — to  encourage  the  arts  by  securing  to  the  artist 
a  monopoly  in  the  sale  of  an  object  of  attraction.  If  that 
be  the  object  of  the  statute,  it  is  plain  that  a  photographic 
copy  may  excite  in  the  mind  of  the  beholder  the  same 
pleasurable  emotions  as  would  be  communicated  by  a  copy 
of  any  other  description :  and  I  see  no  reason  why  these 
very  wide  and  general  words  should  not  be  construed 
according  to  their  plain  and  ordinary  meaning,  and  be  held 
to  apply  to  any  mode  of  copying  known  at  that  time,  and  to 
such  other  modes  of  multiplying  copies  as  the  ingenuity  of 
man  may  from  time  to  time  discover.''(c) 

The  same  question  came  again  before  the  Court  of 
Common  Pleas  in  1866,  in  the  case  of  Graves  v.  Ashford, 
when  a  decision  similar  to  that  in  the  last  case  was  pro- 

(d)  Page  v.  Townsend  (6  Sim.  396). 

(ft)  14  C.  B.  N.  S.  306 ;  32  L.  J.  166,  C.  P.     (c)  14  C,  B.  N.  S.  317, 
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pabtl  nounced.  The  defendants  appealed  to  the  Exchequer 
0HAim"xvL  Chamber,  and  that  court  unanimously  affirmed  the  decision 
—  of  the  Court  of  Common  Pleas.  Kelly,  C.B.,  in  delivering 
the  judgment  of  the  court,  said, (a)  "It  is  obvious  that 
the  Legislature  could  not,  in  providing  for  the  protection 
of  works  of  art,  describe  a  piracy  by  means  of  a  process 
not  then  within  the  knowledge  of  mankind.  But  it  by  no 
means  follows  that  when  words  large  enough  to  embrace 
it  are  used,  the  prohibition  should  not,  as  well  as  the  pro- 
tection, be  extended  to  a  subsequently  discovered  mode 
of  reproducing  and  multiplying  copies^.  It  appears  to  us, 
therefore,  that  the  argument  derived  from  the  15  &  16 
Vict.  c.  12,  and  25  &  26  Vict.  c.  68,  altogether  fails ;  and 
that  the  effect  of  all  the  Acts  taken  together  is,  that  any 
process,  whether  known  at  the  time,  or  the  result  of  subse- 
quent invention  or  discovery,  by  which  pictures  or  engravings 
may  be  imitated  or  copied,  is  within  the  mischief  as  well  as 
within  the  express  words  which  the  Legislature  has  used. 
And  we  cannot  help  thinking  that  a  more  limited  con- 
struction would  be  contrary  to  the  whole  spirit  of  the 
legislation  on  the  subject,  and  productive  of  great  injustice.'' 
What  ifl  a  copy.  A  copy  is  defined  by  Bailey,  J.,  in  West  v.  Frandsijb)  to 
be  "that  which  comes  so  near  to  the  original  as  to  give 
every  person  seeing  it  the  idea  created  by  the  original.'' 

Trifling  variations  are  not  material  ;(c)  and  in  the  case  of 
photographs  it  makes  no  difference  that  the  photograph  is 
of  smaller  dimensions  than  the  print.  "It  is  not,''  said 
Erie,  C.J.,  in  Oamhart  v.  Ball,{d)  "the  extent  of  the  paper 
covered  by  the  picture  which  conveys  the  pleasure  to  the  mind. 
Thus,  in  the  representation  of  '  The  Horse  Fair '  [by  Bosa 
Bonheur,  one  of  the  engravings  in  question  in  that  case] ,  we 
feel  the  same  degree  of  pleasure  in  looking  at  the  forms  and 
attitudes  of  the  beautiful  animals  there  pourtrayed,  whether 
we  see  them  in  the  size  in  which  they  are  drawn  in  the 
original  picture,  or  in  the  reduced  size  of  the  engraving,  or  in 
the  still  more  diminished  form  in  which  they  appear  in  the 
photograph."  And  in  Moore  v.  Glarke,  {e)  an  action  for  pirat- 
ing an  engraving,  it  was  held  to  have  been  a  correct  direction 
to  the  jury  to  consider  whether  the  main  design  of  the  plain- 
tiff's engraving  had  been  copied,  and  whether  the  defendant's 
engraving  was  substantially  a  copy  of  the  plaintiff's. 
PubUciy  exhibit-  But  whcrc  a  pcrsou  made  and  publicly  exhibited  for 
ingacopy.        money  a  large  painted  dioramic  copy  of  a  copyright  print, 

(tt)  L.  Rep.  2  C.  P.  421 ;  16  L.  T.  N.  S.  98 ;  88  L.  J.  139,  C.  P, 
(ft)  6  B.  &  Aid.  748.  ..x  ..  ^  «  vr  «  c 


(d)  lb.  742,  748. 


14  C.  B.  N.  S.  817. 
9  M.  <fic  W.  692. 
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this  was  held  not  to  be  within  the  mischief  intended  to  be       Pak  i. 
remedied  by  17  Geo.  3,  c.  57.    "Exhibiting  for  profit/*  said  OHAPxHrxvi. 
the  Vice-Chancellor  (Shadwell),  "is  in  no  way  analogous  to         — 
selling  a  copy  of  the  plaintiff^s  print,  but  is  dealing  with  it 

in  a  very  different  manner It  appears  to  me  that 

1 7  Greo.  3,  c.  57,  never  was  intended  to  apply  to  a  case  where 
there  was  no  intention  to  print,  sell,  or  publish,  but  to 
exhibit  in  a  certain  manner ;  and  therefore  I  ought  not  to 
grant  the  injunction  until  the  right  has  been  established  at 
law.  Then  with  respect  to  the  defendant  representiijg  his 
copy  as  the  plaintiff^s  picture.  It  must  be  either  better  or 
worse;  if  it  is  better  the  plaintiff  has  the  benefit  of  it ;  if 
worse,  then  the  misrepresentation  is  only  a  sort  of  libel,  and 
this  court  will  not  prevent  the  publication  of  a  libel.''(a) 

The  prints  prohibited  by  the  Acts  to  be  engraved,  etched,  PrintB  uni»w- 
or  sold,  or  otherwise  disposed  of,  are  prints  struck  off  from  {Jim  o?Sn»^'' 
engravings  pirated  from  other  engravings.  Hence  the  sale  p'**^ 
of  prints  unlawfully  struck  off  from  the  original  plate  does 
not  amount  to  piracy.  Thus  where  an  engraver,  being 
employed  by  the  owner  of  certain  drawings  to  engrave 
plates  of  those  drawings,  took  off  from  the  plates  so 
engraved  a  number  of  proof  impressions,  which  he  kept 
for  himself,  and  which  on  his  bankruptcy  were  advertised 
by  his  assignees  to  be  sold,  it  was  held  that  an  action  for 
piracy  would  not  lie  against  him  or  them.  (6)  It  was 
contended  in  support  of  the  action  that  the  words  "  without 
the  express  consent  of  the  proprietor  or  proprietors"  in 
sect.  1  of  17  Geo.  3,  c.  57,  refer  to  all  the  antecedent  clauses 
of  that  section,  and  so  apply  to  the  sale  of  copies.  But  the 
Court  of  King's  Bench  did  not  adopt  this  view.  The  court 
considered  that  the  Acts  of  Parliament  did  not  apply  to 
prints  taken  from  the  original  plate,  but  only  to  those  taken 
from  engravings  which  had  been  pirated  from  other 
engravings ;  only  with  respect  to  them  did  8  Geo.  2,  c.  13, 
and  7  Geo.  3,  c.  38,  impose  a  forfeiture,  and  17  Geo.  3,  c.  57, 
give  an  action  on  the  case.  "  The  injury  complained  of  in 
this  case,"  said  Lord  Tenterden,  G.  J.,  ^'  required  no  Act  of 
Parliament  to  put  an  end  to  it,  for  the  engraver  having  con- 
tracted to  engrave  the  plate,  and  to  appropriate  the  prints 
taken  frx>m  it  to  the  use  of  another,  an  action  at  common 
law  would  lie  against  him  for  the  breach  of  that  contract;"  (o) 
but  an  action  under  17  Geo.  3,  c.  59,  would  not  lie. 

As  to  prints  forming  part  of  a  book,  see  the   case  of 
Bogue  v.  Houlston,  referred  to  cmte,  p.  196. 


<4ffi 


Martin  v.   Wright  (6  ^m.   297).      See  also  oer  Best,  C.  J. 
ling.  245).    (6)  Murray  v.  Heath  (1  Bar.  &  Ad.  8(H).     (c)  lb,  811. 
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In  what  piracy 
oonBiBta. 


pabt  l  Paintings,  Drawings,  and  Photographs. 

OHArnu  xvL  Piracy  in  the  case  of  a  painting,  drawing,  or  photograph 
consists  in  the  infringement  of  "  the  sole  and  exclusive  right 
of  copying,  engraving,  reproducing,  and  multiplyiog  such 
painting  or  drawing  and  the  design  thereof,  or  such  photo- 
graph and  the  negative  thereof  by  any  meaiis  and  of  any  size/' 

Sect.  6  of  25  &  26  Vict.  c.  68,  enacts  that  "if  the  author 
of  any  painting,   drawing,  or  photograph  in  which  there 
shall  be  subsisting  copyright,  after  having  sold  or  disposed 
of  such  copyright,  or  if  any  other  person,  not  being  the 
proprietor  for  the  time  being  of  copyright  in  any  painting'^ 
drawing,  or  photograph,  shall,  without  the  consent  of  such 
proprietor,  repeat,  copy,  colourably  imitate,  or  otherwise 
multiply  for  sale,  hire,  exhibition,  or  distribution,  or  cause 
or  procure  to  be  repeated,  copied,  colourably  imitated,  or 
otherwise  multiplied  for  sale,  hire,  exhibition,  or  distribution, 
any  such  work  or  the  design  thereof,  or,  knowing  that  any- 
such  repetition,  copy,  or  other  imitation  has  been  unlawfully- 
made,  shall  import  into  any  part  of  the  United  Kingdom,  or 
sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  oflFer  for 
sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to 
be   imported,  sold,  published,  let  to  hire,  distributed,   or 
offered  for  sale,  hire,  exhibition,  or  distribution,  any  repe- 
tition, copy,  or  imitation  of  the  said  work,  or  of  the  design 
thereof,  made  without  such  consent  as  aforesaid,  such  person 
for  every  such  offence  shall  forfeit  to  the  proprietor  of  the 
copyright   for  the  time   being   a  sum   not  exceeding  ten 
pounds  ;    and  all  such  repetitions,  copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all  negatives  of 
photographs  made  for  the  purpose  of  obtaining  such  copies, 
shall  be  forfeited  to  the  proprietor  of  the  copyright.'^ 
Aotiforbtddfiii        Sect.  7  of  the  Act  forbids,  under  a  penalty,  the  folio  wine: 
0.68,8.7.  acts: 

(1.)  Fraudulently  signing  or  otherwise  affixing,  or  fraudu- 
lently causing  to  be  signed  or  otherwise  affixed,  to  or  upon 
any  painting,  drawing,  or  photograph,  or  the  negative 
thereof,  any  name,  initials,  or  monogram  :  (a) 

(2.)  Fraudulently  selling,  publishing,  exhibiting,  or  dis- 
posing of  or  offering  for  sale,  exhibition,  or  distribution, 
any  painting,  drawing,  or   photograph,  or   negative  of  a 

(a)  It  waa  held  in  Reg.  v.  Closs  (7  Cox  Cr.  Caa.  494 ;  27  L.  J.  64, 
M.  C.)  that  the  putting  of  the  name  of  a  painter  upon  the  copy  of  one 
of  his  pictures,  in  order  that  it  may  be  passed  off  as  the  original,  is  not 
a  forgery  at  common  law;  but  such  passing  off  of  the  copy  of  the 
picture  as  the  original  and  obtaining  money  by  means  of  such  false 
representation,  is  a  cheat  at  common  &w. 
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photograpli,  baving  thereon  the  name^  initials,  or  monogram       Part  l 
rf  a  person  who  did  not  execute  or  make  such  work :    ^  oaxmRXVj. 

(3.)  Fraudulently  uttering,  disposing  of,  or  putting  off,  — 
tr  causing  to  be  uttered  or  disposed  of,  any  copy  or  colour- 
ible  imitation  of  any  printing,  drawing,  or  photograph,  or 
legative  of  a  photograph,  whether  there  shall  be  subsisting 
»pyright  therein  or  not,  as  having  been  made  or  executed  by 
he  author  or  maker  of  the  original  work  from  which  such 
iopy  or  imitation  shall  have  been  taken : 

(4.)  Making  or  knowingly  selling  or  publishing  or  offering 
or  sale  during  the  life  of  the  author  or  maker  without  his 
consent  any  painting,  drawing,  or  photograph  made  either 
)efore  or  after  the  passing  of  the  Act,  which  the  author  or 
oaker  shall  have  sold,  or  of  which  he  has  parted  with  the 
Possession,  and  in  which  any  alteration  has  afterwards  been 
nade  by  any  other  person  by  addition  or  otherwise,  or  making 
>r  knowingly  selling,  or  publishing,  or  offering  for  sale  any 
Jopies  of  such  work  so  altered  as  aforesaid,  or  any  part  thereof, 
is  and  for  the  unaltered  work  of  such  author  or  maker. 

The  section  provides  that  "  every  offender  under "  it 
*  shall,  upon  conviction,  forfeit  to  the  person  asr grieved  a 
mm  not  exceeding  lOZ.,  or  not  exceeding  double  the  full 
jnice,  if  any,  at  which  all  such  copies,  engravings,  imita- 
tions, or  altered  works  shall  have  been  sold  or  offered  for 
ale;  and  all  such  copies,  engravings,  imitations,  or  altered 
irorks  shall  be  forfeited  to  the  person,  or  the  assigns  or 
l^al  representatives  of  the  person  whose  name,  initials  or 
monogram  shall  be  so  fraudulently  signed  or  affixed  thereto, 
or  to  whom  such  spurious  or  altered  work  shall  be  so  fraudu- 
lently or  falsely  ascribed  as  aforesaid ;  provided  always  that 
kbe  penalties  imposed  by  this  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall 
be  80  fraudulently  signed  or  affixed,  or  to  whom  such  spurious 
or  altered  work  shall  be  so  fraudulently  or  falsely  ascribed 
M  aforesaid,  shall  have  been  living  at  or  within  twenty 
years  next  before  the  time  when  the  offence  may  have  been 
conmritted/' 

The  Act  also  contains  an  absolute  prohibition  against  the 
^unauthorised  importation  of  pirated  works,  made  in  any 
foreign  state  or  in  any  part  of  the  British  dominions,  (a) 

In  Ex  parte  Beal,{b)  a  doubt  was  suggested  whether 
taking  the  words  "  the  author  of  any  painting,  drawing, 
or  photograph/'    reddendo    singula    singulis,   they  might 

(a)  Sect.  10.    See  the  chapter  on  "  Remedies  for  Infringement,"  post, 

(b)  9  B.&S.895;  L.  Rep.  8  Q.  B.  387;  18  L.  T.  N.S.286;  87 
li.J.161,  Q.B. 
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Separate  penalty 
for  each  copy 
■old. 


Scalptare, 
modelB,  and 


not  ^^  mean  where  a  painting  is  made  which  is  the  co|yj 
of  another  paintings  a  drawing  which  is  the  copy  of  anothei 
drawing,  or  a  photograph  which  is  the  copy  of  another  photo- 
graph ; ''  but  the  Court,  looking  at  the  very  extensive  termi 
in  which  the  copyright  is  given  in  sect.  1,  on  the  infringe- 
ment of  which  the  penalty  followed,  considered  it  plain  that 
the  photograph  of  a  painting,  or  the  photograph  of  a  draw- 
ing of  a  painting,  or  the  photograph  of  a  photograph,  all 
equally  come  within  the  Act,  and  are  infringements  of  ihe 
copyright. 

Making  an  unauthorised  photograph  of  the  engraving  of 
a  picture  is  a  photographing  or  copying  the  picture  itself. 
K  the  design  is  copied,  it  is  immaterial  whether  it  is  done 
directly  from  the  original  or  indirectly  through  the  medium 
of  a  copy,  (a)  It  would  be  otherwise  if  the  owner  had  parted: 
with  the  right  to  multiply  engravings,  (b) 

The  penalty  inflicted  for  selling,  &c.,  "  a/ny  repetition, 
copy,  or  imitation,*'  is  a  separate  penalty  for  every  copy 
sold  even  where  a  number  are  sold  at  the  same  time. 
'^  Look  at  the  nature  of  the  thing,''  said  Blackburn,  J.  "  It 
would  be  a  monstrous  absurdity  if  a  man  might  import  a 
cargo  of  pirated  works  from  France  and  102.  be  the  utmost 
penalty  that  could  be  imposed.  Such  a  state  of  the  law 
would  render  it  worth  a  man's  while  to  do  wrong.  The 
Legislature,  however,  were  dealing  with  an  offence  which 
they  knew  was  likely  to  be  committed  in  a  wholesale  way. 
If  a  man  sells  ten  pirated  copies  at  once  that  makes  ten 
offences,  as  much  as  a  man  who  utters  ten  bad  shillings  at 
one  time  is  guilty  of  ten  utterings  of  false  coin."(c) 

The  copyright  in  sculpture,  models,  and  busts,  may  be 
infringed  by  making  or  importing,  or  causing  to  be  made 
or  imported,  or  exposed  to  sale,  or  otherwise  disposed  of, 
any  pirated  copy,  or  pirated  cast  of  any  subject  within  the 
Sculpture  Copyright  Acts,(d)  whether  such  pirated  copy, 
or  pirated  cast  be  produced  by  moulding  or  copying  from, 
or  imitating  in  any  way  any  such  subject,  to  the  detriment, 
damage,  or  loss  of  the  original  or  respective  proprietor  or 
proprietors  of  any  such  work  so  pirated,  (e) 

There  are  no  decided  cases  on  this  kind  of  piracy. 


Bight  of  Dramatic  and  Musical  Befbbsentatiok. 


Right  of  repre- 
sentftticm  and 


The  nature  and  duration  of  the  right  (secured  by  3  &  4 
P^T^%t  Will.  4,  c.  15,  extended  by  5  &  6  Vict.  c.  45)  to  the  sole 

dramatic  and 

a)  Ex  parte  Beal  (9  B.  &  S.  396,  401).  (h)  Ih,  (c)  lb. 

Vule  ante,  pp.  124-126.  (e)  64  Geo.  3,  c.  56,  b.  3. 


sand 
musical  compo- 
altiona. 
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ifepreseiitation  and  performance  of  dramatic  and  musical       paktl 
l«ompositions  are  explained,  ante  pp.  114-118.  o«Apm"xvL 

Infringement  of  the  right,  in  the  case  of  dramas,  consists  — 
in  representing  or  causing  to  be  represented,  contrary  to  the 
intent  of  the  Act  or  right  of  the  author  or  his  assignee, 
withoat  the  consent  in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  at  any  place  or  places  of, 
joramatic  entertainment  within  the  United  Eingdom  of 
Great  Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey, 
I  and  Guernsey,  or  in  any  part  of  the  British  dominions, 
any  production  in  which  the  right  exists,  or  any  part 
thereof,  (a) 

The  right  which  may  be  infringed  in  the  case  of  musical 
Compositions,  is  ''the  sole  liberty  of  representing  or  per- 
I  forming,  or  causing,  or  permitting  to  be  represented  or 
performed''  any  musical  composition.  (&) 

It  will  be  perceived  that  the  words  ''at  any  place  or 
places  of  dramatic  entertainment''  contained  in  3  &  4 
Will.  4,  c.  15,  are  omitted  from  the  enactment  relating  to 
mosical  compositions,  (c)  On  this  account  Vice-Chancellor 
Shadwell,  was  of  opinion,  in  Bussell  v.  8mith,{d)  that  the 
aathors  of  musical  compositions  were  more  extensively  pro- 
tected than  the  authors  of  dramatic  pieces. 

The  consent  in  writing  required  by  sect.  2  of  3  &  4  consent  may  be 
Will.  4,  c.  15,  need   not  be  in  the  author's   own  hand- **'•«*'*'• 
writing ;  it  may  be  given  in  that  of  an  agent  having  due 
authority. 

Thus,  where  a  society,  called  the  Dramatic  Authors' 
Society,  allowed  the  dramas  composed  by  its  members  to  be 
represented  by  others,  on  the  fulfilment  of  certain  conditions, 
a  written  permission  riven  by  the  secretary  to  the  defendant 
''to  play  dramas  belonging  to  the  authors  forming  the 
Dramatic  Authors'  Society  "  was  held  sufficient  to  bind  the 
plaintiff,  a  member  of  the  society,  and  to  disentitle  him  to 
recover  penalties  for  the  performance  of  certain  of  his  dramas 
by  the  defendant.  (&)  ThQ  court  pointed  out  that  the  Act 
roqtuires  only  the  "  consent  in  writing  of  the  author  or  pro- 
prietor," but  does  not  say  that  the  consent  shall  be  written 
by  the  author,  or  signed  by  him,  or  indeed  by  anybody ; 
and  in  the  case  before  them  there  was  a  consent  in  writing, 
and  they  considered  it  that  of  the  author,  who,  by  remaining 
&  member  of  the  society,  authorised  the  secretary  to  do  what- 
he  had  done. 

(a)  3  &  4  Wfll.  4,  c.  15,  88. 1,  2.  (6)  5  &  6  Vict  c.  46,  &  20. 

(c)  6  &  6  Vict.  c.  45,  b.  20.  (d)  15  Sim.  187. 

(c)  Minim  t.  Copeland  (16  C.  B.  517 ;  24  L.  J.  C.  P.  169). 
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Knowledge  not 
neoesaary  to 
piracy. 


The  licence  given  by  the  secretary  was  held  to  apply  to 
the  dramas  composed  by  members  of  the  society  after  the 
date  of  the  licence^  as  well  as  to  those  composed  before. 

A  written  introduction  to  a  pantomime  is^  as  we  have 
already  stated^  within  the  protection  of  this  Act.  (a) 

It  was  made  a  question  in  Russell  v.  Smith  {b)  whether 
the  Acts  of  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict.  c.  45, 
prohibited  the  unauthorised  performance  of  musical  com- 
positions  if  they  were  not  dramatic  in  their  nature^  or 
performed  at  a  place  of  dramatic  entertainments;  but 
the  court  did  not  find  it  necessary  to  decide  the  point, 
as  they  were  of  opinion  that  the  musical  composition  in 
question  in  that  case  was  of  a  dramatic  nature.  It  was  a 
song  relating  the  burning  of  a  ship  at  sea,  and  the  escape 
of  those  on  board,  and  describing  their  feelings  in  vehement 
language — sometimes  expressing  them  in  the  supposed 
words  of  the  sufiFering  parties.  The  court  held  that  it  was 
dramatic.  Sect.  2  of  5  &  6  Vict.  c.  45,  declares  that 
''dramatic  piece''  within  that  Act  includes  ''tragedy, 
comedy,  play,  opera,  farce,  or''  any  "other  scenic,  musical, 
or  dramatic  entertainment."  "These  words,"  said  Lord 
Denman,  C.J.,  "comprehend  any  piece  which  could  be 
called  dramatic  in  its  widest  sense;  any  piece  which,  on 
being  presented  by  any  performer  to  an  audience,  would 

S reduce  the  emotions  which  are  the  purpose  of  the  regular 
rama,   and  which   constitute    the    entertainment    of   the 
audience.     They  comprehend,  therefore,  the  production  in 

question The  absence   of  scenes  and  appropriate 

dresses  and  a  regular  theatre  has  been  urged  for  the  defen- 
dant. But  we  should  take  away  a  part  of  the  protection 
conferred  on  authors  if  we  held  that  there  could  be  no  pubhc 
representation  without  these  accompaniments." 

To  establish  the  offence  prohibited  by  these  statutes  it  is 
not  necessary  to  show  or  to  aver  in  the  declaration  that  the 
offender  knowingly  invaded  the  proprietoi^'s  right. 

"  The  object  of  the  registration,"  said  Wilde,  C.  J.,  in  Lee 
v.  8impson,{c)  "was  to  protect  authors  against  the  piratical 
invasion  of  their  rights.  In  the  sense  of  having  committed 
an  offence  against  the  Act,  of  having  done  a  thing  that  is  pro- 
hibited, the  defendant  is  an  offender.  The  plaintiff's  rights 
do  not  depend  upon  the  innocence  or  guilt  of  the  defendant : 
....  the  allegation  and  proof  of  a  scienter  were  not  neoes- 
Sftry  to  entitle  the  plaintiff  to  such  protection.  The  statute  ji 
would  altogether  fail  to  effect  its  object  if  it  were  necessarjj 

(a)  Lee  v.  Simpson  (3  C.  B.  871). 

(6)  12  Q.  B.  217.  (r)  3  C.  B.  883. 
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to  show  that  the  defendant  had  a  knowledge  of  the  plaintiJBE's       paw  i. 
right  of  property/'  chapt^exvl 

The  answer  to  the  question,  What  is  a  place  of  dramatic  ^^^^JT^  ,,^ 
entertainment  within  the  statutes  3  &  4  Will.  4,  c.  15,  and  of  (immatic 
5  A  6  Vict.  c.  45  ?  is  given  by  the  Coui-t  of  King's  Bench  in  •'^***'***^«'»^ 
Rassell  V.   8mith.{a)      Any  place  in  which  a  piece  of  a 
dramatic  character  is  represented  is,  for  the  time  being,  a 
place  of  dramatic   entertainment  within   the  meaning   of 
those  statutes.     '"The  use  for  the  time  in  question,'*  says 
Lord  Denman,  O.J.,  in  that  case,  ''and  not  for  a  former 
time,  is  the  essential  fact.     As  a  regular  theatre  may  be  a  * 
lecture-room,  dining-room,  ball-room,  and  concert-room  on 
successive  days,  so  a  room  used  ordinarily  for  either  of  those 
purposes  would  become  for  the  time  being  a  theatre,  if  used 
fop  the  representation  of  a  regular  stage  play.'' (6) 

It  was  decided  in  Russell  v.  Briant  (c)  that  no  person  can  Actual  ijartici- 
he  made  liable  to  an  actiou  for  an  oflFence  against  these  Acts,  STnutiOTSSSil 
at  the  suit  of  the  author  or  proprietor  of  a  dramatic  or  ^*^- 
musical  composition,  unless  that  person  by  himself  or  his 
agent  actually  takes  part  in  a  representation  which  is    a 
violation  of  the  copyright. 

In  that  case  the  defendant  had  let  a  room  in  his  tavern 
to  a  person  who  gave  a  musical  entertainment  there. 
After  the  entertainment  had  been  continued  for  some 
iiights,  the  defendant  received  a  formal  notice  from  the 
plaintiff's  attorneys  that  certain  of  the  pieces  performed 
were  the  copyright  property  of  the  plaintiff,  and  warning 
Wm  against  causing  or  permitting  them  to  be  performed 
at  his  house.  The  defendant,  notwithstanding  this,  per- 
mitted the  entertainment  to  be  continued,  furnished  the 
platform  and  lights  for  the  performances,  allowed  bills  of 
them  to  be  put  up  in  the  tavern,  and  tickets  of  admission  to 
te  advertised  to  be  sold  at  the  bar,  and  he  himself  sold  one 
ticket.  The  question  for  the  decision  of  the  Court  was,  did 
this  conduct  on  the  part  of  the  defendant  amount  to  a 
"representing  or  causing  to  be  represented"  within  the 
meaning  of  the  Acts  ?  and  the  Court  of  Common  Pleas  held 
that  it  did  not.  '^f  it  were  to  be  held,"  said  Wilde,  C.J., 
'that  all  those  who  supply  some  of  the  means  of  representa- 
tion to  him  who  actually  represents,  are  to  be  regarded  as 
thereby  constituting  him  their  agent,  and  thus  causing  the 

.  ^presentation  witlun  the   meaning    of  the    Act,  such   a 
(^)  12  Q.  B.  217. 

|V     %  The  court  guarded  itself  against  saying  that  the  performance  of 

,  ^^ch  a  dramatic  song  as  that  in  question  woiiLd  be  unlawful,  without  a 

I    weatrical  licence,  within  the  statute  6  &  7  Vict.  c.  68. 
\     W  8  C.  B.  836. 
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Past  l       doctruie  woold^  we  thinks  embrace  a  class  of  persons  not  ai 
OBApnTxyi.  all  intended  by  the  Legislature/' 

—  The  doctrine  laid  down  in  Russell  v.  Briant  was  carried  a 

step  further  in  Lyons  v.  Knowles  hj  the  Court  of  Queen's 
Bench^  the  decision  of  that  court  being  confirmed  on  appeal 
by  the  Exchequer   Chamber,  (a)     In  the  former   case  it 
appeared  that  the  defendant  received  a  fixed  sum  per  night 
for  the  room  in  which  the  performance  took  place,   and 
derived  no  other  profit  firom  it.      In  the  latter  case  the 
defendant  who  was  the  licensed  proprietor  of  a  theatre^ 
received  as  his  remuneration  for  the  use  of  the  theatre,  one- 
half  of  the  gross  receipts,  which  were  taken  by  his  own 
servants  at  the  doors,  the  remainder  being  handed  to  one 
Dillon,  to  whom  the  defendant  let  the  use  of  the  theatre  for 
the  purpose  of  dramatic  entertainments.     Dillon  provided 
the  company,  and  had  the   selection  of  the  pieces  to  be 
represented,  together  with  the  entire  management  of  their 
representation,   and    exclusive    control    over  the  persons 
employed  in  the  theatre.     The  defendant,  on  his  part,  paid 
for  printing  and  advertising,  furnished  the  lighting,  door 
keepers,  scene  shifters,  and  supernumeraries,  and  hired  the 
band,  music  being  a  necessary  part  of  the  performance. 
Certain  of  the  copyright  pieces  of  the  plaintiff  having  been 
performed  without   his    consent,   an  action  was  brought 
against  the  defendant.     It  was  held  that  the  defendant  was 
not  liable,  the  Court  being  of  opinion  that  he  was  nothing 
more  than  the  proprietor  of  the  theatre,  who  had  trans- 
ferred for  the  time  the  exercise  of   all  his  rights  in  it, 
as  such,  to  Dillon,  and  that  Dillon  was  the  person  who 
'' represented,   or  caused  to  be   represented,''  any  pieces 
performed  there  while  he  had  the  sole  possession.     With 
regard  to  the  scene-shifters,  &c.,  supplied  by  the  defendant, 
Blackburn,   J.,  said,  ''Even   apart   from   authority,  I  do 
not  think  that,  by  furnishing  servants  to  another,  a  man 
can  be  said  to  do  all  that  is  done  by  those  servants  while 
under  the   command   of   that  other."     And  with  respect 
to  the  division  of  profits,  Crompton,  J.,  said,  "  The  ques- 
tion  is   whether,  looking  at    the   present  case  fairly,  it 
amounts  to  more  than  this — that  the  rent  of  the  theatre 
is  to  be  paid  by  part  of  the  profits.     In  one  respect,  I  do 
not  agree  with  my   brother  Pigott;(6)    I   do  not  think 

(a)  3  B.  &  S.  556 ;  10  L.  T.  N.  8.  876 ;  12  W.  R.  1083. 

(b)  Pi|?ott,  Serjt,  had  argued,  on  behalf  of  the  defendant,  that  a 
person  who  conld  neither  prevent  nor  control  the  representation  of  a 
piece  could  in  no  sense  be  considered  the  party  representing  it,  and  that 
a  man  who  lets  a  house  to  another  is  not  responsible  for  an  illegal  ad 
done  in  it  by  the  person  who  has  hired  it. 
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that  the  defendant's  divesting  lumself  of  control  over  the      paw  l 
theatre  would  divest  him  of  liability  if  he  and  Dillon  were   ohaptwTxvi. 
partners.     Suppose  there  had  been  an  agreement  of  part-         — 
I  nership  between  the  defendant  and  DiUon  that  each  should 
contribute  so  much  money^  or  that  each  should  contribute 
80  much  capital^  though  of  a  different  kind,  and  the  theatre 
were  taken  between  them.  •  I  should  think  the  act  of  either 
was  the  act  of  both.    But  the  authorities  clearly  show  that 
two  persons   merely  receiving  payment  out  of  the  gross 
profits  of  a  business  does  not  make  a  partnership  between 
them,  even  as  against  the  world.'^     Blackburn,  J.,  added, 
''If  the  receipt   of  the   money  in   this  way  was   only  a 
colourable  pretence  to  escape  the  consequence  of  a  part.- 
nership,  I  do  not  say  that  that  would  not  have  made  a  dif- 
ference.'^ 

If  the  proprietor  of  the  theatre  were  also  the  proprietor  of 
the  scenery,  lights,  Ac,  and  the  employer  of  the  actors  and 
actresses,  he  would  be  liable  for  an  unauthorised  represen- 
tation of  a  dramatic  piece,  even  although  on  the  occasion  of 
its  representation  he  had  for  a  fixed  sum  let  his  theatre  to 
another  person  who  was  to  have  all  the  profits  and  to  select 
the  pieces  to  be  performed.  Thus,  in  Marsh  v.  Conquest  (a) 
the  defendant  granted  to  his  sou,  who  was  also  his  stage- 
nianager  and  one  of  his  actors,  the  use  of  the  company  of 
actors,  with  the  scenery,  &c.,  for  a  benefit  night,  in  con- 
sideration of  a  fibced  sum  paid,  the  son  to  choose  the  pieces 
to  be  played.  A  piece  belonging  to  the  plaintiff  having 
heen  played  without  his  consent,  the  defendant  was  held 
liable  to  pay  the  statutory  penalty.  The  Chief  Justice 
(Erie)  distinguished  this  case  from  Lyons  v.  Knowles : 
"There  Dillon,  to  whom  the  defendant  in  that  case  had  let 
his  theatre,  brought  his  own  company  of  actors  and 
actresses;  whereas  here  the  defendant  was  the  owner  of  the 
dramatic  company,  with  whom  the  son  performed  the  piece. 
'Hie  defendant,  therefore,  I  think,  in  tins  case,  caused  such 
piece  to  be  performed." 

What  is  a  representation  within  the  Acts  is  a  question  wh»t  ii  %  npn- 
for  the  jury.    "VSTiere  the  jxiry  found  that  the  singing  of  two  SSSSflS'tor  oie 
or  three  songs  of  the  plamtiff's  libretto  to  Weber's  opera  of  i°^- 
"  Oberon,*'  was  a  representation  of  part  of  the  plsontiff's 
composition,  the  Court  of  Common  Pleas  refused  to  grant 
a  new  trial. (fc)     ''It  is  difficult"  said  Tindal,  C.J.,  "to  say 
what  is  or  is  not  a  representation  of  part  of  a  dramatic 
production :  the  subject  patUur  majus  et  minus,  and  it  must 

(«)  10  Jup.  N.  S.  989 ;  83  L.  J.  319,  C.  P. ;  10  L.  T.  N.  S.  717 ; 
12  W.  R.  309.  (h)  Planchh  v.  Braham  (4  Bing.  N,C.  17). 
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Part  l       be  left  to  a  jury  to  determine  the  fact/'   Vaughan,  J.,  added^ 
OBAifTnTxyi.  "  We  should  be  interfering  with  the  province  of  the  jury, 
—         if  we  did  not  leave  it  to  them  to  say  whether  this  "cvas  a 
representation  of  a  part  of  the  plaintiff's  production/' 


CHAPTER  XVIL 

REMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT. 

The  remedies  for  infiingements  of  literary  property  are  of  a 
twofold.  twofold  nature,  those  existing  at  law  and  those  for  which 

recourse  is  had  to  courts  of  equity.  At  law  there  is  an 
action  for  damages  or  for  the  penalty  imposed  by  statute^ 
and  further,  in  the  case  of  engravings  and  other  works  of 
the  fine  arts,  a  summary  mode  of  proceeding  before  justices. 
To  equity  peculiarly  belongs  the  remedy  by  injunction, 
though  Courts  of  Law  are  now  empowered  under  certain 
circumstances  to  apply  that  remedy  also,  (a) 

Unpublished  Works. 

Copyright  famn-  We  havc  already  seen  (6)  that  the  author  of  every  nnpub- 
pabiiahedworkB.  j^g^jQ^  work  of  an  inuoceut  nature  has  a  common  law  right 
of  property  in  it — ^a  right  to  give  or  withhold  publication. 
Now  if  a  man  has  a  right,  he  must  have  a  means  to  vindicate 
and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise 
and  enjoyment  of  it :  for,  as  has  been  observed,  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy;  for  want  of 
right  and  want  of  remedy  are  reciprocal,  (c) 

An  action  is  the  peculiar  mode  pointed  out  by  the  law  for 
enforcing  a  remedy,  or  for  prosecuting  a  claim  or  demand  in 
a  court  of  justice,  (cZ)  and  so  an  action  at  law  will  lie  to 
recover  damages  for  the  iniringement  of  copyright  in  unpub- 
lished works. 

Courts  of  Chancery  will  aid  by  injunction  the  proprietor 
of  unpublished  innocent  works,  and  restrain  the  authorised 
publication  of  them.  In  the  leading  case  of  Prince  Albert 
V.  Str(mge{e)  the  Court  of  Chancery  granted  an  injunction 

(a)  17  &  18  Vict.  c.  125,  as.  79-82 ;  23  &  24  Vict.  c.  126,  fis.  82,  83 : 
25  &  26  Vict.  c.  68,  s.  9.  (6)  Ante,  p.  48. 

(c)  Ashhy  v.  White  (2  Lord  Ray,  953) ;  Wimmore  v.  Greenback 
(WiUes,  577).  (d)  Co.  Ut.  285,  a. 

(e)  2  De  G.  &  S.  652 ;  1  M.  N.  &  G.  25 ;  see  the  facte  of  this  case, 
ante^  pp.  50-54. 
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to  restrain  the  publication,  not  only  of  certain  nnpublished       Pabt  t 
etchings  belonging  to  the  plaintiff,  but  even  of  a  descriptive  Ciup»rxva 
catalogue  of  them.  — — 

'^Equity  has  also  restrained  the  unauthorised  publication 
of  works  not  previously  published,  in  the  case  of  a  con- 
veyancer's clerk,  who  sought  to  publish  the  conveyancing 
drafts  of  his  deceased  m€U3ter,(a)  and  in  the  case  of  an 
attempted  publication  of  notes  belonging  to  another  which 
had  been  surreptitiously  obtained,  (fe)  The  Court  of  Chancery 
also  restrained  the  publication  of  a  certain  paper  of  trials 
which  the  applicant  for  its  aid  had  bought  from  the  Lord 
MOTor.(c) 

Li  the  case  of  the  Buke  of  Queensberry  v.  8?iebbeare,{d) 
the  defendant  was  restrained  from  publishing  the  Earl  of 
Clarendon's  History  of  the  Eeign  of  Charles  II.,  though  the 
Earl  of  Clarendon  had  in  his  lifetime  given  the  defendant 
permission  to  take  a  copy  of  the  origincd  manuscript. 

An  injunction  will  also  be  granted  to  restrain  the  publi- 
cation of  letters,  except  in  such  cases  as  are  mentioned  in 
chapter  ii.  of  this  work.(e)  The  nature  of  the  property 
which  the  writer  of  letters  has  in  them,  is  explained  in 
that  chapter. 

The  property  in  unpublished  engravings,  maps,  and  charts, 
wonld  of  course  be  protected  in  a  similar  manner. 

In  the  case  of  Abernethy  v.  E.utchin8<m,{f)  an  injunction 
was  granted  to  restrain  the  publication  of  oral  lectures 
delivered  to  medical  students  at  a  hospital,  on  the  ground  of 
an  implied  contract  between  the  lecturer  and  his  hearers  that 
the  latter  should  only  make  use  of  them  for  their  own  infor- 
mation. The  property  in  oral  lectures  is  now  regulated  by 
5&6  Will.4,  c.  65.(^) 

Published  Works. 

Sect.  1. — Remedies  at  Law. 

In  the  case  of  published  works  the  same  remedies  are 
open  to  the  proprietor  as  in  the  case  of  unpublished  works, 
and  in  addition,  special  penalties  for  infringement  are  by 

(d)  WcW  v.  Amc  (cited  4  Burr.  2380). 

(6)  Forrester  v.  Waller  (76.).  (c)  Manley  v.  Owen  (lb.  2829). 

(rf)  2  Eden.  829. 

(e)  Vide  anU^  pp.  16-18;  Pope  v.  Curl  (2  Atk.  842);  Thompson  v. 
Stanhope  (Amb.  737)  ;  Percival  v.  Phipps  (2  V.  &  B.  19) ;  Gee  v. 
Pritchard  (^  Swanst.  402) ;  per  Stoiy,  J.,  in  Folsom  v.  Marsh  (2  St. 
Rep.  100,  111). 

(/)  1  H.  &  T.  39 ;  3  L.  J.  209,  Ch.^  anU,  pp.  19,  20. 
G)  Vidi  ante,  pp.  20-22. 
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paxtl  istatute  made  recoverable  from  the  offender.  The  enact- 
OnirnTxyn.  ments  relating  to  the  remedy  by  action  at  law  are  as  follow : 
Bemedyfor  5  &  6  Vict.  c.  45,  s.  15,  onacts  "  that  if  any  person  shall  in 

pirMTof  boob  any  part  of  the  British  dominions,  after  the  passing  of  this 
eiJf  n  on  e  ^^^^  print  or  canse  to  be  printed,  either  for  sale  or  exporta- 
tion, any  book  in  which  there  shall  be  subsisting  copyright, 
without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book  so  having  been 
unlawfully  printed,  from  parts  beyond  the  sea,  or,  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in 
his  possession  for  sale  or  hire,  any  such  book  so  unlawfully 
printed  or  imported,  without  such  consent  as  aforesaid,  such 
offender  shall  be  liable  to  a  special  action  on  the  case  at  the 
suit  of  the  proprietor  of  such  copyright,  to  be  brought  in 
any  court  of  record  in  that  part  of  the  British  dominions  in 
which  the  offence  shall  be  committed/' 

The  same  section  provides  that "  in  Scotland  such  offender 
shall  be  Uable  to  an  action  in  the  Court  of  Session  in 
Scotland,  which  shall  and  may  be  brought  and  prosecuted 
in  the  same  manner  in  which  any  other  action  of  damages 
to  the  like  amount  may  be  brought  and  prosecuted  there/' 

An  interesting  point  on  the  construction  of  this  section 
came  before  the  Court  of  Common  Pleas  for  decision  in  the 
case  of  Novello  v.  8udloWj{a)  in  which  the  defendant  had 
published,  unauthorised,  a  piece  of  music  of  the  plaintiff's 
by  gratuitously  distributing  lithographed  copies  of  it.  The 
words  of  the  interpretation  clause  of  5  &  6  Yict.  c.  45,  are 
wide  enough  to  embrace  such  a  case,  as  it  defines  copyright 
to  be  ''  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject"  to  which  the  word  is 
applied  in  the  Act;  thus  protecting  literary  works  from 
unauthorised  multiplication  by  other  means  than  the  press. 
But  sect.  1 5  gives  the  remedy  by  special  action  on  the  case 
only  where  anyone  shall  ^^  print  or  cause  to  be  printed"  any 
book  for  sale,  hire,  or  exportation.  Did  this  cLause  operate 
to  take  away  the  common  law  remedy  by  action  in  all  other 
cases  than  those  which  it  enumerates  ?  If  so,  the  plaintiff 
in  that  action  could  not  recover;  if  it  did  not,  then  the  ordi- 
nary rule  by  which  the  common  law  gives  an  action  on  the 
case  for  the  violation  of  rights  conferred  by  statute,  would 
apply,  and  would  render  the  unauthorised  multiplication  of 
copies  by  lithography  the  proper  subject  of  an  action.  The 
court  held  that  sect.  15  did  not  take  away  the  common  law 
(a)  12  C.  B.  177. 
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remedy  by  action  in  cases  of  mnltiplication  of  copies^  not       pamL 
enumerated  in  that  section^  and  that  if  otherwise  constmed  osApnBXViL 
it  wonld  destroy  the  effect  of  the  words  "  otherwise  multi-         — 
plying''  in  the  inteipretation  clanse. 

Any  donbt  that  existed  on  the  subject  of  multiplication 
of  copies  by  lithography  is  now  put  an  end  to  by  sect.  14f 
of  15  &  16  Yict.  c.  12^  which  declares  that  the  provisions 
of  the  Copyright  Acts  shall  apply  to  prints  taken  by  litho- 
graphy^ or  any  other  mechanical  process  by  which  prints  or  • 
impressions  of  drawings  or  designs  are  capable  of  being 
multiplied  indefinitely,  (a) 

In  a  case  decided  under  the  repealed  statute  9  Gfeo.  2, 
c,  36  [see  now  5  &  6  Yict.  c.  46,  sec.  17]^  it  was  held  that 
two  penalties  might  be  recovered  from  the  defendant  for 
two  distinct  acts  of  selling^  on  the  same  day^  pirated  copies 
of  books  imported  into  this  country*  One  act  of  sale  was 
by  the  defendant  himself  in  the  mornings  the  other  by  his 
infe  in  the  afternoon  in  an  open  shop.  (6) 

The  defendant  in  an  action  of  piracy  must  give  notice  in  Defenduitto 
writing  of  the  objections  to  the  plaintiff's  title  on  which  he  ^robje^om 
means  to  rely  on  the  trial.  ^  mfi'^wSdi 

Sect.  16  provides^  ''that  after  the  passmg  of  this  Act^  in  he  means  to 
any  action  brought  within  thb  British  dominions  against  any  '^^^' 
person  for  printing  any  such  book  for  sale^  hirCi  or  exporta- 
tion^ or  for  importing^  sellings  publishing^  or  ezposmg  to 
sale  or  hire^  or  causing  to  be  imported^  sold^  published,  or 
exposed  to  sale  or  hire,  any  such  book,  the  defendant,  on 
pleading  thereto,  shall  give  to  the  plaintiff  a  notice  in  writing 
of  any  objections  on  which  he  means  to  rely  on  the  trial  of 
such  action ;  and  if  the  nature  of  his  defence  be  that  the 
plaintiff  in  such  action  was  not  the  author  or  first  publisher 
of  the  book  in  which  he  shall  by  such  action  claim  copyright, 
or  is  not  the  proprietor  of  the  copyright  therein,  or  that  some 
other  person  than  the  plaintiff  was  the  author  or  first  pub- 
lisher of  such  book,  or  is  the  proprietor  of  the  copyright 
therein,  then  the  defendant  shall  specify  in  such  notice  the 
Bame  of  the  person  whom  he  alleges  to  have  been  the  author 
or  first  pubhsher  of  such  book,  or  the  proprietor  of  the 
copyright  therein,  together  with  the  title  of  such  book,  and 
the  time  when  and  the  place  where  such  book  was  first 
published,  otherwise  the  defendant  in  such  action  shall  not 
at  the  trial  or  hearing  of  such  action  be  allowed  to  give  any 
evidence  that  the  plaintiff  in  such  action  was  not  the  author 

(a)  See  also  Boasey  v.  ToUcUn  (5  C.  B.  476). 

(6)  Brooke  v.  Mimken  (3  T.  B.  509).    See  Ex  parU  Beat  (9  B.  &  S. 
^95;aa(e,  p.  210). 
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pabtI.       or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
GHAnuTxYiL  right  as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 
—         copyright  therein;  and  at  such  trial  or  hearing  no  other 
objection  shall  be  allowed  to  be  made  on  behsJf  of  such 
defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copyright  therein,  than  the 
person  specified  in  such  notice,  or  give  in  evidence  in  sup- 
port of  his  defence  any  other  book  than  one  substantially 
corresponding  in  title,  time,  and  place  of  pubUcation  with 
the  title,  time,  and  place  specified  in  such  notice/' 
pieft  of  not  A  plea  of  not  guilty  merely,  in  an  action  for  infringement 

*°"'^'  of  copyright)  only  denies  the  alleged  infringement,  whether 

it  be  selling,  printing,  &c.,  or  whatever  be  the  wrongffiil 
act ;  it  does  not  deny  the  copyright  of  the  plaintiff.     This 
must  be  done  by  a  special  plea,  (a) 
BequisiteBof  The  requisites  laid  down  by  sect.  16  as  to  the  notice 

bJ^sJtet^^m-  of  objections  must  be  strictly  complied  with.  Thus  a  general 
plied  with.  objection  to  the  plaintiff's  title  to  copyright  in  a  book  that 
some  person  whose  name  is  to  the  defendant  unknown,  and 
not  the  plaintiff,  was  the  proprietor  of  the  said  copyright, 
was  held  in  Boosey  v.  Davvdsan(b)  not  sufficient  to  satisfy  the 
words  of  the  section,  which  require  the  defendant  in  such  a 
case  to  specify  in  his  notice  of  objections  "  the  name  of  the 
person  whom  he  alleges  to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprietor  of  the  copyright 
therein.'' 

'^  The  Copyright  Act,"  says  Wightman,  J.,  "  throws  on 
a  defendant,  if  he  seek  to  defend  the  infringement  on  the 
ground  that  the  plaintiff  is  not  the  proprietor,  the  onus  of 
showing  who  is,  in  order  that  the  plaintiff  may  not  be  taken 
by  surprise  at  the  trial."  (c) 

In  the  subsequent  case  of  Boosey  v.  Purday{d)  the  judges 
of  the  Court  of  Exchequer  took  a  less  strict  view  of  the 
requirements  of  the  section,  and  pointed  out  the  inconveni- 
ences which  would  follow  from  a  rigid  adherence  to  its 
words.  Alderson,  B.,  addressing  the  counsel,  who  moved 
for  a  rule  to  amend  the  notice  of  objections  given  in  that 
case,  said,  "Suppose  a  man  were  to  enter  his  name  at 
Stationers'  Hall  as  proprietor  of  the 'Eticwv/Sao-tXticiJ;  accord- 
ing to  your  argument  he  would  acquire  the  property  in 
it,  for  it  would  puzzle  excessively  to  find  out  the  author  of 
that  book ;  or,  as  proprietor  of  the  works  of  Homer — ^that 

(a)  See  No.  16  of  the  Pleading  Rules,  T.  T.  1868. 
(6)  Boosey  v.  Davidson  (4  Dow.  &  L.  147).  See  also  Leader  y.Purday 
(7  C.  B.  4).  CO  4  Dow.  &  L.  15.S.  (d)  10  Jur.  1038. 
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would  raise  the  qaeation^  was  there  sach  a  man  V   Rolfe^  B.^      Past  l 
observed  "  the  Court  must  endeavour  to  get  at  some  construe-  OHAprwTxvn. 
tion  of  the  statute  which  shall  not  force  a  man  to  saj  who        — 
first  published  at  one  place  or  another.     It  maj  have  been 
that  the  defendant  saw  the  work  at  both  places.^'   Alderson^ 
B.^  added  ''  The  defendant  in  his  objections  ought  to  show 
a  definite  publication  by  somebody.     That  construction  will 
remove  all  the  absurdity  which  otherwise  would  follow  from 
a  Uteral  interpretation  of  the  statute.'^ 

Where  the  defendant  intends  to  rely  on  the  objection  that 
the  plaintiff  in  the  action  was  not  the  author  or  first  pub- 
lisher of  the  book,  or  the  proprietor  of  the  copyright,  sect.  16 
requires  that  he  should  specify,  in  addition  to  the  name  of 
the  proprietor  or  first  publisher,  the  title  of  the  work,  the 
time  when,  and  the  place  where,  the  first  publication  took 
place. 

"The  time  when"  is  sufficiently  specified  by  naming  the  "Timewh«n" 
year  of  the  first  publication;  it  is  not  necessary  to  name  the  ^"^  p»»**"^«^ 
day  or  month,  (a) 

'*  The  place  where'' a  book  was  first  published  is  not  suffi-  »•  Place  where" 
dently  specified  by  a  statement  that  "the  work  was  not  fij^t  ^"*  ^"*^^*** 
printed  or  published  in  the  British  dominions.'' (6) 

The  following  objections  were  also  considered  too  vague,  objeotiona  too 
and  were  struck  out :  "  That  the  plaintiff  never  acquired  ^**"*' 
any  title  by  assignment  or  otherwi^e^^  to  the  copyright 
claimed ;  "  that  there  was  no  valid  assignment  of  the  copy- 
right to  the  plaintiff,  or  to  anyone  under  whom  he  claims," 
the  word  valid  being  ordered  to  be  struck  out ;  "  that  there 
is  no  copyright  in  a  work  first  published  out  of  the  British 
dominions,  und^  such  drcwmstances  as  the  books  in  question 
were  published'^  under. (c) 

Where,  in  an  action  for  piracy  at  the  suit  of  two  plaintiffs, 
it  appeared  that  the  defendant  had  published  the  work  in 
question  pursuant  to  the  conditions  of  a  cognovit,  given  by 
mm  to  one  of  the  plaintiffs  and  one  P.  in  a  former 
action  for  not  performing  an  agreement  to  write  the  same 
work,  this  was  held  to  be  a  sufficient  defence  to  the  action 
for  infringement  of  the  plaintiff's  copyright,  (d) 

According  to  the  decision  of  the  Irish  Court  of  Queen's  e^1"*«<»  *n 
Bench  in  Rooney  v.  Kelly, {e)  it  is  not  necessary,  in  an  action      °^ 
for  the  infringement  of  copyright  in  a  book,  to  aver  that  the 

(a)  Boosey  v.  Davidson  (4  Dow.  &  L.  166).  (6^  76. 

(c)  lb.  The  notice  of  ODJectdons  as  amended  is  given  in  a  note  to  this 
case,  p.  165.     See  also  Boosey  v.  Purday  (10  Jur.  1038). 

(d)  Street  v.  Archbolfl  (10  Bing.  133). 

(e)  14  Ir.  Com.  L.  Rep.  15a 
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PixrL  defendant  published  the  plaintifPs  booh;  and  a  declaration 
OEAPTBxyn.  charging  the  defendant  with  publishing  ''  divers paHs  of  the 
—  book  of  the  plaintiff,^'  states  a  good  prima  fa/ne  cause  of 
action^  though  it  is  open  to  the  defendant  to  displace  such 
prima  facie  charge  by  showing  that  either  fipom  the  quantity 
and  quality  of  such  portions^  or  from  the  nature  and  cha* 
racter  of  defendant's  book^  the  copying  and  printings  Sdc., 
of  those  portions  were  justifiable^  and  should  not  properly 
be  considered  as  an  infringement  of  the  copyright,  (a) 

It  was  further  held^  on  demurrer^  in  this  case,  that  the 
charge  of  defendant's  book  ''containing  printed  thereinj 
various  parts'*  of  plaintiff's  book^  was  not  answered  by  a 
plea,  in  confession  and  ayoidance,  to  the  effect  that  the  books 
of  the  plaintiff  and  defendant  were  composed  by  the  same 
author  from  common  sources  of  information,  and  that  no 
part  of  the  defendant's  book  was  copied  or  colourably  altered 
from  that  of  the  plaintiff. 
interrogatoriM.  Where  an  action  is  brought  for  infringement  of  copyright 
in  a  book,  the  court  will  allow  interrogatories  as  to  the 
number  of  copies  sold  for  a  limited  period  before  and  after 
the  date  of  the  infringement,  to  be  administered  to  the 
plaintiff,  for  the  purpose  of  ascertaining  the  amount  of 
damage  sustained,  and  enabling  the  defendant  to  pay  into 
court  a  sum  sufficient  to  meet  it.  (6) 
Lhnitetfonof  All  actious,  suits,  bills,  indictments,  or  informations  for 
ttoe  r^pro-  ^^^  offence  that  shaJl  be  committed  against  the  Act  5  &  6 
Vict.  c.  45,  must  be  brought,  sued,  and  commenced  within 
twelve  calendar  months  next  after  such  offence  committed ; 
otherwise  they  are  void,  and' of  none  effect,  (c) 

But  this  limitation  of  time  is  not  to  extend  or  be  con- 
strued to  extend  to  any  actions,  suits,  or  other  proceedings 
which,  under  the  authority  of  the  Act,  shall  or  may  be 
brought,  sued,  or  commenced  for,  or  in  respect  of  any 
copies  of  books  to  be  delivered  for  the  use  of  the  British 
Maseum,  or  of  any  one  of  the  four  Ubraries  mentioned  in 
the  Act.(d) 

It  was  held  by  the  Scotch  Court  of  Session,  in  Clarke  v. 
.  Belly{e)  that  the  limitation  of  ''all  actions,  suits,  bills,  indict- 
ments, or  informations  "  for  offences  committed  against  the 
Act  of  8  Anne,  c.  19,  appUed  only  to  the  penalties  and  for- 
feitures inflicted  by  the  Act,  but  not  to  a  prohibition  to 
restrain  infringement  of  copyright. 

(a)  14  Ir.  Com.  L.  Rep.  174. 

(6)  Wright  v.  Goodlake\\^  L.  T.  N,  S,  120). 

(c)  Sect  2d.  (d)  lb. 

(e)  13  Fac.  Dec.  885,  29th  February,  1804. 
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And  in  the  case  of  a  book  published  before  5  &  6  Vict.       Pmi. 
c.  45,  an  objection  tha^  the  action  to  recover  damages  for  obaitwxvu. 
infringement  of  copyright  in  it  was  not  bronght  within         — 
twelve  months  after  the  offence  had  been  committed^  was 
overmled  by  the  same  conrt  in   the  case  of  Stewart  v. 
Black,{a)     No  reason  is  given  for  the  decision. 

If  any  action  or  suit  is  commenced  or  bronght  against  prooeediiijn  for 
any  person  or  persons  for  doing,  or  causing  to  be  done,  ff  jSw^^^f 
anything  in  pnrsnance  of  the  Act  5  &  6  Vict.  c.  45,  the  tusAct 
defendant  or  defendants  may  plead  the  general  issue  and 
give  the  special  matter  in  evidence;   and  if   upon  such 
action  a  verdict  is  given  for  the  defendant,  or  the  plaintiff 
is  nonsuited  or  discontinues  his  action,  the  defendant  is  to 
recover  his  full  costs,  for  which  he  is  to  have  the  same 
remedy  as  a  defendant  in  any  case  by  law  has.  (6) 

This  enactment  embraces,  according  to  the  general  rule, 
not  only  those  who  in  doing  or  causing  to  be  done  anything 
"  in  pursuance  of  the  Act"  keep  strictly  within  the  line  of 
their  dut^,  but  also  those  who,  tiirough  mistake,  transgress 
that  limit,  in  exercising  the  powers  which  they  honestly 
beUeve  the  Act  confers  upon  them.(c) 

We  have  already  seen  that  the  assignee  of  an  engraver  of  EngravingB  ud 
a  print  may  maintain  an  action  for  the  piracy  of  it,  though  ^^^ 
none  of  the  Acts  expressly  gives  him  such  a  right.  (c2)     The 
conditions  which  must  be  observed  in  order  to  ground  an 
action   for  the  piracy  of   engravings    have    been  stated, 
ante,  p.  110-113. 

The  first  Act  which  gave  a  copyright  in  engravings 
(8  Geo.  2,  c.  13),  in  its  first  section,  inflicts  on  any  printseller 
or  other  person  whatsoever,  who,  within  the  time  limited  by 
that  Act  [fourteen  years,  since  extended  to  twenty-eight], 
Bhonld  engrave,  etch,  or  work,  or  in  any  other  manner  copy 
and  sell,  or  cause  to  be  engraved,  etched,  or  copied  and  sold, 
in  the  whole  or  in  part,  by  varying,  adding  to,  or  diminish- 
ing from  the  main  design,  or  should  print,  reprint,  or  import 
for  sale,  or  cause  to  be  printed,  reprinted,  or  imported  for 
sale,  any  such  print  or  prints,  or  any  parts  thereof,  without 
the  consent  of  the  proprietor  or  proprietors  thereof  first 
had  and  obtained  in  writing,  signed  by  him  or  them  respec- 
tively in  the  presence  of  two  or  more  credible  witnesses, 
or,  Imowing  the  same  to  be  so  printed  or  reprinted  without 

(a)  9  Scotch  Sess.  Gas.  2  Ser.  1029.  (&)  Sect.  26. 

(c)  See  SmiOi  v.  Shaw  (10  B.  &  C.  277) ;  Cooh  v.  Leonard  (6  B.  &  C. 
351) ;  Theobald  v.  Crichm&re  (1  B.  &  Aid.  227) ;  Gaby  t.  The  Wilts, 
S-c,  Canal  Company  (8  M.  &  Sel.  580). 

(rf)  Thompson  v.  Symands  (5  T.  R  41),  ante,  p.  166. 
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Past  I.  the  coDBeiit  of  the  proprietor  or  proprietors^  slionld  publish^ 
dupTuxviL  fi©U>  or  expose  to  sale,  or  otherwise,  or  in  any  other  manner 
—  dispose  of  or  cause  to  be  published,  sold,  or  exposed  to  sale, 
or  otherwise,  or  in  any  other  manner  disposed  of,  any  print  or 
prints  in  which  copyright  is  given  by  the  Act,  without  such 
consent  first  had  and  obtained  as  aforesaid,  the  penalty  of 
forfeiting  the  plate  or  plates  on  which  such  print  or  prints 
are  or  shall  be  copied,  and  all  and  every  sheet  or  sheets 
(being  part  of,  or  whereon  such  print  or  prints  are  or  shall 
be  so  copied  or  printed)  to  the  proprietor  or  proprietors  of 
the  original  print  or  prints,  who  are  forthwith  to  destroy 
and  damask  the  same ;  and  every  such  offender  or  offenders 
shall  also  forfeit  five  shillings  for  every  print  which 
shall  be  found  in  his,  her,  or  their  custody,  either  printed 
or  pubUshed  and  exposed  to  sale,  or  otherwise  disposed  of 
contrary  to  the  true  intent  and  meaning  of  the  Act,  one 
moiety  thereof  to  go  to  the  Crown  and  the  other  to  any 
person  or  persons  that  shall  sue  for  the  same,  to  be  recovered 
m  any  of  the  Courts  of  Record  at  Westminster,  by  action 
of  debt,  till,  plaint,  or  information,  &c. 

All  pecuniary  penalties  incurred,  and  all  unlawful  copies, 
imitations,  and  other  effects  and  things  forfeited  by  offenders 
pursuant  to  this  Act,  may  now  be  recovered  either  by 
action  or  by  summary  proceeding  before  justices  in  England 
or  Ireland,  and  in  Scotland  either  by  action  before  the 
Court  of  Session  in  ordinary  form  or  by  summary  action 
before  the  sheriff  of  the  county  where  the  offence  is  com- 
mitted or  the  offender  resides,  (a) 

A  fiirther  remedy,  by  action  on  the  case  for  damages 
is  given  by  17  Geo.  3,  c.  57.  The  words  of  the  enact- 
ment are:  ''From  and  after  the  24th  day  of  June,  1777^ 
if  any  engraver,  etcher,  printseller,  or  other  person  shall, 
within  the  time  limited  by  the  aforesaid  Acts,  (6)  or  either  of 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be 
engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro 
oscuro,  or  otherwise,  or  in  any  other  manner  copy  in  the 
whole  or  in  part,  by  varying,  adding  to,  or  diminishing 
from  the  main  design,  or  shall  print,  reprint,  or  import  for 
sale,  or  cause  or  procure  to  be  printed,  reprinted,  or  imported 
for  sale,  or  shall  publish,  sell,  or  otherwise  dispose  of,  or 
cause  or  procure  to  be  published,  sold,  or  otherwise  disposed 
of,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or 
architecture,  map,  chart  or  plan,  or  any  other  print  or  prints 


i 


d)  26  &  26  Vict.  c.  68,  8.  8.     Vide  ante,  p.  lOa 
>)  8  Geo.  2,  c.  13 ;  7  Geo.  3,  c.  68. 


Digitized  by  VjOOQ IC 


BSlOEDnBS  FOB  INFBINOEinENT  OF  COFTRIOHT.  225 

wliatsoever  which  hath  or  have  been^  or  shall  be  engraved^       Pakl 
etched,  drawn,  or  designed  in  any  part  of  Oreak  Britain  OBAnwTxvn. 
without  the  express  consent  of  the  proprietor  or  proprietors         — 
thereof  first  had  and  obtained  in  writing,  signed  by  him, 
her,  or  them  respectively,  with  his,  her,  or  their  own  hand 
or  hands,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  then  every  such  proprietor  or  proprietors 
shall  and  may,  by  and  in  a  special  action  upon  the  case,  to  be 
brought  against  the  person  or  persons  so  offending,  recover 
snch  damages  as  a  jury,  on  the  trial  of  such  action,  or  on  the 
execntion  of  a  writ  of  inquiry  thereon,  shall  give  or  assess, 
together  with  double  costs  of  suit/'  {a) 

In  an  action  in  Scotland  for  damages  for  infringement 
of  the  copyright  of  certain  engravings,  the  Uxms  of  the 
aDeged  acts  of  infringement  was  not  specified.  The  Court 
of  Session  considered  this  a  grave  defect  in  the  aver- 
ments, but  allowed  an  amendment  on  payment  of  expenses 
since  the  closing  of  the  record.  (&)  "  In  the  second  article, 
as  it  now  stands,'^  said  the  Lord  President,  '^  there  is  no 
averment  as  to  where  the  offence  was  committed.  The 
defender  is  desiraed  in  the  summons  as  being  a  printseller 
at  27,  Sanchie-halUstreet,  Glasgow;  but  we  do  not  know 
even  whether  that  is  his  shop  or  his  residence.  Be  it  the 
one  or  the  other,  however,  it  is  not  alleged  that  the  defender 
sold  a  copy  of  the  print  there,  nor  that  he  did  it  in  Glasgow, 
nor  even  that  he  did  it  within  the  United  Kingdom,  though 
that  is  necessary  to  bring  the  case  under  the  statutes. 
That  is  a  very  grave  imperfection ;  but  I  think  it  is  just  one 
of  those  which  it  is  the  policy  of  the  recent  statute  to  allow 
to  be  amended  on  certain  conditions.  And  therefore  I  think 
that  we  should  allow  the  record  to  be  amended  in  this 
respect  on  payment  of  expenses  since  the  closing  of  the 
record." 

In  the  same  case  the  Lord  Ordinary  thought  it  too  vague 
and  uncertain  for  the  pursuer  to  rest  his  case  on  an  alleged 
violation  of  various  Copyright  Acts,  "  or  one  or  other  of 
them;''  but  the  Inner  House  was  of  a  different  opinion. 
"  These  statutes,"  said  the  Lord  President,  "  are  all  to  bo 
read  together,  I  apprehend,  in  considering  the  nature  and 
privileges  of  printers  and  publishers  of  engravings.  It  may 
very  well  be  that  in  this  case  the  provisions  of  one  of  the 
statutes  may  be  more  applicable  than  those  of  another ;  but 
it  is  not  necessary  for  tne  pursuer  to  tie  himself  down  to  one 
particular  statute  or  clause  of  a  statute." 

(a)  Doable  costs  are  taken  away  in  all  cases  by  5  &  6  Vict  c.  97. 
(6)  Graves  v.  Logan  (7  Scotch  Sess.  Ca8..3  Ser.  204). 

Q 
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Pawl  According  to  a  decision  of  Bacon,  V.C.,(a)   it  is  not 

OHAraTxvn.  necessary  to  register  under  5  &  6  Vict.  c.  45,  before  sning 

—        for  a  piracy  of  engravings  or  lithographs,  that  Act  not 

mentioning  or  interfering  in  any  way  with  the  Acts   of 

Geo.  2  and  Geo.  3,  which  confer  a  copyright  in  works  of 

this  description. 

DrunAtiouid        Dramatic  and  musical  compositions  are  "books"  within 

Jjj^cwnpo-  the  meaning  of  the  Copyright  Act,  5  &  6  Vict.  c.  45 ;  the 

word  "  book ''  being  construed  to  mean  and  include  "  every 

volume,  part  or  division  of  a  volume,,  pamphlet,  sheet  of 

letterpress,  sheet  of  music,  map,  chart,  or  plan  separately 

published.'*     The  remedies,  therefore,  for  infringement  of 

copyright  in  dramatic  and  musical  compositions  are  the 

same  as  in  cases  of  infringement  of  copyright  in  books. 

For  infringement  of  the  right  of  represenimg  and  performr- 
ing  such  compositions  remedies  are  given  by  3  &  4  Will.  4> 
c.  15,  and  5  &  6  WiU.  4,  c.  45. 

K,  during  the  continuance  of  the  sole  liberty  of  represent- 
ing or  causing  to  be  represented  at  any  place  of  dramatic 
entertainment  in  any  part  of  the  United  Kingdom,  the  Isles 
of  Man,  Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions,  which  the  first  section  of  the  former  Act  confers 
on  the  author  of  any  dramatic  piece,  any  person  shall,  con- 
trary to  the  intent  of  the  Act  or  right  of  the  author  or  his 
assignee,  represent  or  cause  to  be  represented,  without  the 
consent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dramatic  entertainment  within 
the  limits  aforesaid,  any  such  production  as  aforesaid, 
every  such  offender  shaJl  be  liable  for  each  and  every 
such  representation  to  the  payment  of  an  amount  not  less 
than  forty  shillings,  or  to  the  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever  diaU  be 
the  greater  damages,  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent  and 
meaning  of  the  Act,  to  be  recovered,  together  with  double 
costs  of  suit,  by  such  authors  or  other  proprietor  in  any  court 
having  jurisdiction  in  such  cases  in  that  part  of  the  United 
Kingdom  or  of  the  British  dominions  in  which  the  offence 
shall  be  committed.  (6) 

It  is  also  provided  that  in  every  such  proceeding,  where 
the  sole  liberty  of  such  author  or  his  assignee  as  aforesaid 
shall  be  subject  to  such  right  or  authority  as  aforesaid, 
it  shall  be  sufficient  for  the  plaintiff  to  state  that  he  has  such 

(a)  Stannard  v.  Lee  (23  L.  T.  N.  S.  806). 
(&)  8  &  4  Will.  4,  c.  16,  B.  2. 
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sole  liberty  without  btating  the  same  to  be  subject  to  sach       Pami. 
right  or  authority  or  otherwise  mentioning  the  same. (a)  ohaitoxvii. 

These  provisions  are  extended  to  musical  compositions  by        — 
5  &  6  Vict.  c.  45,  ss.  20,  21. 

All  actions  or  proceedings  for  infringements  of  the  right 
are  to  be  brought,  sued,  and  commenced  within  twelve 
calendar  months  next  after  the  offence  committed,  or  else 
to  be  void  and  of  no  effect :  (sect.  8  of  3  &  4  Will.  4,  c.  15.) 
The  onus  of  proving  the  consent  of  the  author  or  pro- 
prietor in  an  action  for  penalties  lies  on  the  defendant.  (6) 

Besides  the  remedy  at  law,  there  is  a  further  remedy  in 
equity  by  injunction  restraining  the  representation  or 
performance,  (c) 

In  the  case  of  paintings,  drawings,  and  photographs,  as  Patntingt, 
well  as  engravings,  in  addition  to  the  action  on  the  case,  ^SjSpS* 
the  author  has  now  a  further  remedy  by  summary  proceed- 
ing before  two  justices  in  England  or  Ireland  or  the  sheriff 
in  Scotland. 

Sect.  8  of  28  A  26  Vict.  c.  68,  enacts  that ''  all  pecuniary 
penalties  {d)  which  shall  be  incarred,  and  all  such  unlawful 
copies,  imitations,  and  all  other  effects  and  things  as  shall 
We  been  forfeited  by  offenders  pursuant  to  this  Act,  and 
pmsuant  to  any  Act  for  the  protection  of  copyright  engrav- 
ings, may  be  recovered  by  the  person  hereinbefore,  and  in 
any  such  Act  as  aforesaid^  empowered  to  recover  tiie  same 
respectively,  and  hereinafter  called  the  complainant  or  com- 
plainer,  as  follows  :— 
''In  England  and  Ireland,  either  by  action  against  the 
party  offending,  or  by  summary  proceeding  before  any 
two  justices  (e)  having  jurisdiction  where  the  party 
offending  resides : 
"In  ScotlMid  by  action  before  the  Court  of  Session  in 
ordinary  form,  or  by  summary  action  before  the  sheriff 
of  the  county  where  the  offence  may  be  committed  or 
the  offender  resides,  who,  upon  proof  of  the  offence  or 
offences,  either  by  confession  of  the  party  offending, 
or  by  the  oath  or  affirmation  of  one  or  more  credible 
witnesses,  shall  convict  the  offender,  and  find  him 
liable  to  the  penalty  or  penalties  aforesaid,  as  also  in 
expenses,  and  it  shall  be  lawful  for  the  sheriff,  in  pro- 

(a)  8  &  4  Will  4,  a  15,  &  2. 

{h)  Martm  v.  Copeland  (16  C.  B.  617 ;  24  L.  J.  169,  C.  P). 

(c)  RusseU  V.  Smith  (15  Sim.  181). 

(d)  For  these  penaMeB,  vid^  ante,  p.  208,  209. 


(c)  A  metropolitan  police  magigtrate,  or  stipendiaiy  magistrate,  or  the 
u>Td  Mayor  or  any  Alderman  of  Lond 
»  case:  (11  &  12  Yiist,  c.  48,  fls.  83,  34.) 


iderman  of  London  may  now  act  alone  in  such 
3,34 
q2 


Digitized  byLnOOQlC 


offender. 


228  LAW  OP  COPTRIOHT. 

Past  l  noQiiciiig  SQcb  jadgment  for  the  penalty  or  penalties 

CRAirnxviL  t^^  costs,  to  insert  in  snch  jadgment  a  warrant,  in  the 

—  event  of  such  penalty  or  penalties  and  costs  not  being 

paid,  to  levy  and  recover  the  amount  of  the  same  by 
poinding:  provided  alwavs,  that  it  shall  be  lawful  to 
the  sheriff,  in  the  event  of  his  dismissing  the  action  and 
assoilzieing  the  defender,  to  find  the  complainer  liable 
in  expenses,  and  any  jadgment  so  to  be  prononnced  by 
the  sheriff  in  sach  summary  application  shall  be  final 
and  conclusive,  and  not  subject  to  review  by  advocation, 
suspension,  reduction,  or  otherwise/' 
Buiknipioyor  Whetucr  a  penalty  inflicted  under  this  Act  would  be 
provable  under  the  bankruptcy  of  the  person  on  whom  it 
IS  inflicted,  appears  to  be  doubtful.  But  it  Would  seem 
that  the  prosecutor  could  not  prove  for  it  if  he  allowed 
imprisonment  to  be  suffered  for  non-payment  of  it.  (a) 

It  is  now  settled  by  the  case  of  Ex  parte  Graves, (h) 
notwithstanding  a  decision  of  the  Court  of  Bankruptcy  (Mr. 
Commissioner  Winslow)  to  the  contrary,  (c)  that  if  a  person 
is  imprisoned  in  default  of  payment  of  a  penalty  inflict'Od 
under  this  section,  the  execution  of  a  deed  of  composition 
containing  a  release  of  his  debts  will  not  entitle  him  to  his 
discharge. 

In  this  case  nineteen  summonses  were  taken  out  by 
Mr.  Graves  against  a  printseUer  to  recover  penalties  for 
violating  his  copyright  in  certain  engravings  by  selling 
photographs  of  them,  and  a  penalty  of  61,  was  inflicted  for 
each  offence,  with  fourteen  days'  imprisonment  in  each 
case  in  default  of  payment.  Before  the  summonses  were 
heard  the  offender  prepared  a  deed  of  composition  with  his 
creditors,  containing  a  release  from  all  debts,  and  whilst 
the  magistrate  was  giving  judgment,  and  in  fact  after 
sentence  for  two  of  the  offences  had  been  pronounced,  the 
deed  was  duly  executed  and  was  subsequently  registered. 
On  application  being  made  to  the  Court  of  Bankruptcy  to 
discharge  the  offender  from  custody  under  the  112th  section 
of  the  Bankruptcy  Act,  1849,  on  the  ground  that  he  was 
not  in  custody  for  any  criminal  offence,  the  registrar  ordered 
his  discharge,  but  the  Lords  Justices  on  appecJ  reversed  this 
decision,  holding  that  the  process  under  which  the  debtor 
was  arrested  was  of  a  criminal  nature  and  not  for  a  debt. 
Wood,  L.  J.,  considered  that  the  argument  that  the  debtor 

(a)  See  per  Wood,  L. J.,  Ex  parte  Graves  (L.  Rep.  3  Oh.  App.  646 ; 
(6)  L.  Rep.  8  Ch.  App.  642 ;   19  L.  T.  N.  S.  241 ;   16  W.  R.  993. 
Cf.  Bancroft  v.  Mtchell  (L.  Rep.  2  Q.  B.  549  ;  16  L.  T.  N.  S.  658). 
(c)  Ex  parte  Johwion  (15  L.  T.  N.  S.  163 ;  15  W.  R.  160). 
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escapes  by  paying  money^  and  therefore  that  imprisonment  pakt  i. 
fa  only  a  process  to  enforce  payment  of  money,  was  answened  OHAPxwrxviL 
by  the  judgment  of  Blackburn,  J.,  in  Bancroft  v.  MitchelL{a)  — 
"  Another  answer  to  the  same  argument,''  said  the  Lord 
Justice,  ''is  that  there  is  the  other  process  against  him  for 
damages.  The  imprisonment  is  the  real  punishment  for 
the  offence,  but  he  can  get  off  by  paying  the  penalty/' 
Selwyn,  L.  J.,  added,  "  Whether  we  take  the  letter  or  the 
spirit  of  the  Act  the  result  is  the  same.  K  we  look  at  the 
letter,  the  words  used  are  ^penalty'  and  'conviction,'  all 
pointing  to  a  criminal  offence.  If  we  look  to  the  spirit  of 
the  act,  we  find  certain  acts  prohibited  and  treated  as 
offences,  and  certain  penalties  imposed;  and  in  addition 
to  the  penalty,  the  prosecutor  may  recover  damages  by 
action.  The  application  for  discharge  must  be  dismissed 
with  costs." 

The  proprietor  may  also  obtain  an  injunction  from  any  of  injtmcaoo, 
the  Superior  Courts  of  Becord  at  Westminster  or  Dublin.  SSSmS^luiilJ- 
Sect.  9  of  25  &  26  Vict.  c.  68,  provides  that  ^'  in  any  action 
in  any  of  Her  Majesty's  Superior  Courts  of  Record  at 
Westminster  and  in  Dublin,  for  the  infringement  of  any 
such  copyright  as  aforesaid,  it  shall  be  lawful  for  the  court 
in  which  such  action  is  pending,  if  the  court  be  then  sitting, 
or  if  the  court  be  not  sitting  then  for  a  judge  of  such  court, 
on  the  application  of  the  plaintiff  or  defendant  respectively, 
to  make  such  order  for  an  injunction,  inspection,  or  account, 
and  to  give  such  direction  respecting  such  action,  injunc- 
tion^ inspection,  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  court  or  judge  may  seem  fit." 

Before  the  passing  of  this  Act,  in  the  case  of  Mayail  v. 
R4gbey^{b)  where  photographs  were  lent  by  the  owner  to 
another  person  who  became)  insolvent,  and,  the  photographs 
being  sold,  the  purchaser,  by  photographically  printing  from 
negatives,  obtained  reduced  copies,  which  he  published  and 
sold,  it  was  held  that  the  owner  of  the  originals,  irrespec- 
tively of  copyright,  was  entitled  to  a  writ  of  injunction  to 
restrain  the  further  taking  or  selling  of  copies,  and  also 
to  recover  them  or  their  vaJue  under  a  count  in  detinue. 

(a)  L.  ftep.  2  Q.  B.  555 ;  16  L.  T.  N.  S.  558.  This  was  a  case 
of  oommitment  for  non-payment  of  a  sum  directed  by  justices*  order 
to  be  paid  for  the  sapport  of  the  prisoner's  mother.  **  It  seems  to 
me,''  said  Blackburn,  J.,  **that  the  commitment  is  not  in  the  nature 
of  dvil  but  of  criminal  process,  to  punish  the  plaintiff  for  not  performing 
the  duty  imposed  on  hun  by  statute.  It  is  quite  true  that  on  payment 
of  the  money  he  would  get  off  the  imprisonment,  but  still  it  is  in  the 
nature  of  criminal  process,  and  consequently  the  plaintiff  was  not 
entitled  to  his  discharge." 

(6)  1  H.  &  C.  148 ;  6  L.  T.  N.  S.  362  ;  10  W.  R.  631. 
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The  importation  of  pirated  works  is  absolutely  proliibited^ 
and  the  copies  may  be  detained  by  the  officers  of  Her 
M^esty's  Castoms. 

Sect.  10  enacts  that ''  all  repetitions,  copies,  or  imitations 
of  paintings,  drawings,  or  photographs,  whereih  or  in  the 
design  whereof  there  shall  be  subsisting  copyright  ander 
this  Act,  and  all  repetitions,  copies,  and  imitatipns  of  the 
design  of  any  such  painting  or  drawing,  or  of  the  neg^ve 
of  any  such  photograph,  which,  contrary  to  the  proTisiona 
of  this  Act,  shall  have  been  made  in  any  foreign  state,  or 
in  any  part  of  the  British  dominions,  are  hereby  absolately 

Srohibited  to  be  imported  into  any  part  of  the  United  King- 
om,  except  by  or  with  the  consent  of  the  proprietor  of  the 
copyright  thereof,  or  his  agent  authorised  in  writing ;  and 
if  the  proprietor  of  any  such  copyright,  or  his  agent,  shall 
declare  that  any  goods  imported  are  repetitions,  copies^  or 
imitations  of  any  such  painting,  drawing,  or  photograph,  or 
of  the  negative  of  any  such  photograph,  and  so  prohibited 
as  aforesaid,  then  such  goods  may  be  detained  by  the 
officers  of  Her  Majesty's  Customs." 

In  cases  of  infringement  of  the  copyright  in  sculptore, 
models,  and  busts,  (a)  sect.  3  of  54  Geo.  3,  c.  56,  gives  to 
the  proprietor  or  proprietors,  or  their  assignee  or  assignees, 
a  special  action  on  the  case  against  the  person  or  persons 
offending,  to  recover  such  damages  as  a  jury  on  the  trial  of 
such  an  action  shall  give  or  assess,  together  with  double 
costs  of  suit.(fc) 

If  the  sculpture,  model,  copy  or  cast  has  been  registered 
under  the  Designs  Act,  1860  (13  &  14  Vict.  c.  104,  s.  6), 
then  in  any  case  of  piracy  which  would  render  the  party 
offending  hable  to  the  special  action  last  mentioned,  he  is 
also  rendered  liable  to  forfeit  for  every  offence  a  sum  not 
less  than  52.  and  not  exceeding  30Z.  to  the  proprietor  of 
the  sculpture,  model,  copy  or  cast  of  which  the  copyright 
has  been  infringed.  This  penalty  may  be  recovered  in 
England(c)  by  an  action  of  debt  or  on  the  case  against  the 
party  offending,  or  by  summary  proceeding  before  two 
justices  having  jurismction  where  the  party  offending 
resides ;  in  Scotland  by  action  before  the  Court  of  Session 
in  ordinary  form,  or  by  summary  action  before  the  sheriff 
of  the  county  where  the  offence  is  committed,  or  the  offender 
resides ;  in  Ireland  either  by  action  in  a  Superior  Court  of 

(a)  Vide  ante,  pp.  124-126  and  p.  210. 

(b)  Double  coBta  are  taken  away  in  all  cases  by  5  &  6  Tlct.  c.  97,  s.  1, 
ana  only  the  usual  costs  between  party  and  party  may  be  recovered. 

(c)  13  &  14  Vict.  c.  104,  8.  7. 
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law  at  Dablin^  or  by  dvil  bill  in  the  Civil  Bill  Coart  of  the       pabt  l 
coimiy  or  place  where  the  offence  is  committed,  (a)  OiunMrxviL 

The  proprietor  of  the  sculptore,  models  copy  or  cast  which  — 
ifl  registered  under  the  Designs  Act^  1850^  is  not  to  be 
entitled  to  the  benefit  of  that  Act^  unless  every  copy  or 
cast  of  such  Bcolptnre^  model,  copy  or  cast  which  shall  be 
published  by  him  after  registration  be  marked  with  the 
word  *'  registered/'  and  wim  tiie  date  of  registration.  (6) 

Sect.  2. — BeTnedies  m  EqvAty. 

The  great  remedial  process,  which  was  for  a  long  time  injanction 
peculiar  to  equity,  is  the  writ  of  injunction.  This  may  be 
described  to  be  a  judicial  process,  whereby  a  party  is 
required  to  do  a  particular  thmg  or  to  refrain  from  doing  a 
particular  thing,  according  to  the  exigency  of  the  writ. 
Its  object  is  generally  preventive  and  protective  rather  than 
restorative  ;  it  seeks  to  prevent  a  meditated  wrong  more 
often  than  to  redress  an  injury  already  done.(c)  It  is  a 
remedy  of  a  very  flexible  nature;  and  it  may  be  total  or 
partial,  qualified  or  unconditional,  as  well  as  temporary  or 
perpetual.  (cQ 

There  are  two  sorts  of  injunctions — (1)  provisional,  i.e., 
such  as  are  to  continue  only  until  a  certain  specified  period, 
such  as  the  coming  in  of  the  defendant's  answer,  or  the 
hearing  of  the  cause ;  and  (2)  perpetual,  i.e.,  such  as  form 
part  of  the  decree  made  at  the  hearing  upon  the  merits, 
whereby  the  defendant  is  perpetually  enjoined  from  the 
assertion  of  a  right,  or  perpetually  restrained  from  the  com- 
mission of  an  act  which  would  be  contrary  to  equity  and 
good  conscience,  (e) 

Lord  Eldon(/)  thus  states  the  grounds  on  which  equity  anmnd  of  intor. 
interferes  by  injunction  in  the  case  of  infringements  of  ^J^^^ 
9<>pyright :  "  The  jurisdiction  upon  subjects  of  this  nature 
is  assumed  merely  for  the.  purpose  of  making  effectual  the 
legal  right,  which  cannot  be  made  effectual  by  any  action 
for  damages ;  as,  if  the  work  is  pirated,  it  is  impossible  to 
lay  before  a  jury  the  whole  evidence  as  to  all  the  publica- 
tions which  go  out  in  the  world  to  the  plaintiff's  preju- 
^ce.  A  court  of  equity,  therefore,  acts  with  a  view  to 
make  the  legal  right  effectual  by  preventing  the  publication 
altogether;  and,  accordingly,  in  the  exercise  of  this  jurisdic- 

Sect.  18  &  14  Vict.  c.  104,  s.  7,  and  5  &  6  Vict.  c.  100,  a.  8. 
13  &  14  Vict.  c.  104,  8.  7.  (c)  2  St.  Eq.  Jur.  as.  861,  862. 
2  St.  £q.  Jur.  s.  886.  (e)  2  DanieU's  Chanc.  Pr.  1462. 

/)  WiUciMs  V.  Aikin  (17  Ves.  424). 
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Past  l  tion^  whoro  a  fair  doabt  appears^  as  to  the  plaiiitiff's  legal 
CHArrnxvn.  ^K^^i  ^^^  conit  always  directs  it  to  be  tried,  makiiig  some 
provision  in  the  interim,  the  best  that  can  be,  for  the  benefit 
of  both  parties/'  Elsewhere  the  same  learned  jadge  says, 
"  The  prmciple  of  granting  the  injonction  in  those  cases  is, 
that  damages  do  not  give  adequate  relief;  and  that  the  sale 
of  copies  by  the  defendant  is  in  each  instance  not  only 
taking  away  the  profit  upon  the  individual  book,  which  the 
plaintiff  probably  would  have  sold,  but  may  injure  him  to 
an  incalculable  extent,  which  no  inquiry  for  the  purpose  of 
damages  can  ascertain /'(a) 
proeednreto  To  obtaiu  an  injunction,  the  course  of  procedure   is  for 

^IJ^i^iioii,  the  proprietor  to  file  a  bill,  stating  his  title  to  the  original 
work,  the  nature  of  the  piracy,  and  the  consequent  injury. 
The  particular  facts  are  next  to  be  verified  by  affidavit,  and 
a  special  motion  may  then  be  made  to  restrain  the  publica- 
tion. The  whole  question  may  thus  be  brought  before  the 
court ;  and  an  injunction  will  either  be  granted  forthwith, 
or  an  issue  directed  to  try  the  question  before  a  jury.  (6) 
wherM^nurs  An  injunction  will  not  be  granted  where  the  title  is  in 
tttie  to  btftoL  ^Q^b^^  Thus,  whore  the  plaintiff  claimed  an  injunction  as 
the  purchaser,  from  the  composer,  of  the  copyright  of  certain 
songs,  and  the  defendant  produced  affidavits  from  the  com- 

Car  and  one  Elliston,  from  which  it  appeared  that  EUiston 
a  copyright,  but  whether  qualified  or  absolute  was  doubt- 
ful, Sir  John  Leach  refused  to  grant  an  injunction,  (c) 

In  a  case  decided  under  the  Copyright  Act  of  Anne,  an  in- 
junction obtained  by  the  plaintiff  to  restrain  the  unauthorised 
Sublication  of  a  book  in  which  he  claimed  copyright,  was 
issolved  by  Lord  Chancellor  King,  on  the  ground  that  the 
plaintiff  had  not  set  out  a  good  title  in  his  bifi  or  affidavit,  as 
it  was  there  stated  only  that  he  had  purchased  or  legally 
acquired  the  copy,  which  was  not  sufficient  without  saying 
that  he  purchased  or  acquired  it  '^  of  the  author.''(d) 

Courts  of  equity  used  formerly  to  direct  an  issue  to  be  tried 
by  a  jury  in  a  court  of  common  law  in  order  to  determine 
the  plaintiff's  title  to  copyright.  But  sect.  1  of  25  &  26 
Vict.  c.  42,  now  directs  that  every  question  of  law  or  fact, 
cognizable  in  a  court  of  common  law,  on  the  determination 
of  which  the  title  to  the  relief  or  remedy  sought  in  a  court 
of  equity  depends,  shall  be  determined  bv  or  before  that 
court,  unless  (sect.  2)  where  questions  of  ract  may  be  more 
conveniently  determined  at  the  assizes  or  in   a  court  of 

(a)  Hogg  v.  Kirby  (8  Ves.  226). 

(b)  Maugham,  169.  (c)  Lowndea  v.  Dmcombe  (2  Cowp.  216). 
Id)  GiUiver  v.  Snagg3  (2  Eq.  Caa.  Ab.  622 ;  4  Viner'a  Abridg.  279). 
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common  law  in  Westminster  or  Middlesex^  in  wliich  cases       PAnL 
issaes  of  fact  may  be  directed  to  be  tried  as  before,  (a)  osARnxva 

Courts  of  equity  are  now  also  empowered  to  award  ] 
damages  to  the  pc^rty  injured,  either  in  addition  to  or  in 
sabstitation  for  an  injunction,  (b)  The  measure  of  damages 
in  a  case  of  piracy  was  thus  stated  by  James^  Y.G.^  in  a 
recent  case :  "  That  the  defendant  is  to  account  for  every 
amy  of  his  book  sold  as  if  it  had  been  a  copy  of  the  plain- 
tinSy  and  to  pay  the  plaintiff  the  profit  which  he  would 
have  received  firom  so  many  additional  copies.^' (c) 

A  provisional  injunction^  if  granted^  would  sometimes  be  Where  injano- 
productive  of  more  mischief  than  that  which  it  was  intended  S^S^^ueriNur 
to  remedy^  e,g.y  if  the  book  whose  publication  was  sought 
to  be  restrained  were  of  such  a  nature  that  its  chief  value 
depended  upon  its  appearing  immediately.  '^  There  is  a 
great  difference''  said  Lord  Bldon,((i)  ''between  works  of  a 
peimanent  and  of  a  transitory  nature.  The  case  upon  the 
former  may  be  brought  to  a  hearing.  But  the  effect  is  very 
different  upon  a  work  of  this  kind  [an  East  Indian  Calendar]^ 
perishable ;  particularly  in  this  instance ;  consisting  of  the 
names  of  persons  continually  fluctuating :  a  work  that  would 
be  good  for  nothing  in  another  year.'' 

Tne  difficulty  in  such  cases  is  forcibly  stated  and  the  mode 

of  avoiding  it  suggested  by  Lord  Gottenham^  G.^  in  dealing 

with  the  question  of  an  Almanac,  alleged  to  be  pirated  from 

another. (e)     ''The  greatest  of  all  objections"  said  the  Lord 

Chancellor,  "  is  that  the  court  runs  the  risk  of  doing  the 

greatest  injustice  in  case  its  opinion  upon  the  legal  ri^ht 

should  turn  out  to  be  erroneous.     Here  is  a  publication 

which,  if  not  issued  this  month   [December],  will  lose  a 

great  part  of  its  sale  for  the  ensuing  year.     If  you  restrain 

the  party  from  selling  inmiediately,  you  probably  make  it 

impossible  for  him  to  sell  at  all.     You  take  property  out  of 

his  pocket  and  give  it  to  nobody.     In  such  a  case,  if  the 

plaintiff  is   right,  the   court  has  some  means  at  least,  of 

indemnifying    him,    by    making    the    defendant   keep   an 

Account;   whereas,  if  the  defendant  is  right  and  he   be 

restrained,  it  is  utterly  impossible  to  give  him  compensation 

for  the  loss  he  will  have  sustained.    And  the  effect  of  the 

order  in  that  event  wiQ  be  to  commit  a  great  and  irremedi- 

able  injury.    Unless,  therefore,  the  court  is  quite  clear  as  to 

(a)  See  He  Hooper  (11  W.  R.  130). 

(ft)  21  &  22  VicL  c.  27,  8.  2 ;  Bee  Dcr  Wood,  V.C.,   Tindey  v.  Xocy 
{11W.R.877).  ,         ,         i-       --,  , 

(c)  Pike  V.  Nicholas  (20  L.  T.  N.  S.  909 ;  38  L.  J.  629,  Ch). 
(<0  Mathewgon  v.  Stockdale  (12  Ves.  275). 
{e)jSpoui9wowIe  v.  Clarke  (2  Phil.  156). 
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pamI       what  are  the  legal  rights  of  the  parties^  it  is  mnch  the  safest 
OBamxvn.  course  to  abstain  from  exercising  its  jurisdiction  till  the 
—        legal  right  has  been  determined/' 

where  the  work  is  of  such  a  nature  as  those  just  referred 
to^  the  Court  of  Chancery  orders  the  defendant  to  keep  an 
account  of  all  copies  sold,  until  the  title  of  the  plaintiff  is 
ascertained^  when  the  proceeds  must  be  handed  over  to  him« 
Penm  hftTing  Although  an  equitable  title  to  the  work  pirated  is  suffi- 
temi^\pcurtlr  cient  to  entitle  to  the  assistance  of  a  court  of  equity, (a)  the 
person  who  has  the  legal  title  should  also  be  made  a  party 
to  the  suit.(&) 

The  author  or  the  proprietor  of  the  copyright  in  a  work 
may  associate  with  himself  any  person  or  persons  he  pleases 
in  the  book  of  registry  at  Stationers'  Hall,  and  such  persons 
will  have  a  right  to  sue  jointly  with  him  in  equity  for .  an 
infringement  of  the  copyright,  (c) 

On  the  other  hand,  where  there  are  distinct  infringements 
of  copyright  by  several  persons  they  cannot  be  joined  as 
defendants  in  the  same  suit.  Thus,  where  different  book- 
sellers  take  copies  of  a  spurious  edition  of  a  work  for  sale 
there  is  no  privity  between  them,  and  they  must  be  pro- 
ceeded against  by  separate  bills,  (ci) 

Where  a  bill  for  an  injunction  prayed  that  the  defendant 
might  be  restrained  from  publishing,  sellings  or  otherwise 
disposing  of  a  number  of  a  periodical  containing  a  piratical 
abridgment  of  a  work  of  fiction,  and  from  copying  or 
imitating  in  whole  or  in  part  that  work.  Knight  Bruce,  Y.G., 
granted  the  injunction  as  prayed,  except  as  to  the  words 
''or  imitating^'  for  which  he  could  find  no  precedent. 
"  I  am  not  satisfied,^'  said  his  Honour,  "  that  the  words 
would  go  too  far.  Certainly,  I  am  not  satisfied  that  any 
legal  or  proper  act  would  be  restrained  by  them';  but  I  am 
struck  with  the  absence  of  any  precedent  for  the  use  of 
those  words  in  any  injunction  upon  a  case  merely  literary ; 
and  as  I  am  of  opinion,  if  I  rightly  understand  it,  that  what 
is  apprehended  by  the  counsel  for  the  plaintiff  this  court 
would  restrain,  I  think  it  more  prudent  and  safe  to  nar- 
row the  present  injunction,  rather  than  to  leave  in  it  a  word 
apparently  new  in  such  cases,  and  which  may  be  susceptible 
of  an  erroneous  interpretation.^' (e) 

(a)  See  Matman  v.  Tegg  (2  Bufls.  886),  Pkrpoint  v.  Fawle  (2  Wood. 
&  Mm.  85),  Little  v.  GotOd  (2  Blatch.  181)  ;  per  Abinger,  C.B.,  in 
Chappell  y.  Purday  (4  Y.  &  C.  493) ;  per  Shadwell,  V.C,  in  Bokn  v. 
Bogue  (10  Jnr.  420),  and  Sweet  v.  CaUr  (11  Sim.  681). 

(6)  CoUmm  y.  Buncombe  (9  Sim.  161).  See  Sweet  y.  5%ato  (3  Jur.  217), 
and  Stoeet  y.  Cater  (11  Sim.  581). 

(c)  Stevens  v.  Wildy  (19  L.  J.  190,  Ch.) 

((/)  Dilly  V.  Difig  (2  Ves.  486).        (e)  Dickens  v.  Lee  (8  Jur.  185). 
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"  The  largest  words/'  said  the  Vice-Chanoellor,  "  that  the      Piw  i 
registrar  has  furnished  me  with  are  in  a  case  of  Faden  v.  OBAPinxviL 
Stockddle,{a)  which  are  very  large  indeed/'     The  words  of        — 
the  injunction  in  that  case  were :  "  To  restrain  the  defen* 
dant^  hia  servantSj  agents^  and  workmen  from  printings  upon 
a  reduced  scale  or  otherwise^  and  from  publishing  or  selhng 
any  copy  or  copies  of  the  map  of  the  Island  of  St.  Domingo, 
compiled^  drawn,  or  engrayed    by  or  for  the  use  of  ^e 
plaintiff,  or  any  other  of  the  like  nature  or  kind,  or  upon 
any  such  or  the  like  plan,  until  answer  or  further  order. 

It  has  been  obsenred  that  nothing,  in  general,  can  call  FiAintur  moat 
forth  a  court  of  equity  into  activity  but  conscience,  good  SSie8,*S?mi^' 
faith^  and  personal  diligence,  and  one  of  the  leading  maadms  ^^  •cqaiea- 
that  guides  its  interference  is — Vigilantibus  non  dormierUibvs 
cdquitaa  8%AveniL{b)    If  one  slumbers  over  his  rights  instead 
of  asserting  them  in  proper  time,  or  if  one,  by  his  conduct, 
acquiesces   in  or  encourages  the  infringement  of  a  right 
which  he  affcerwcurds  seeks  to  enforce,  equity  will  not  grant 
him  its  aid,  but  leave  him  to  his  remedy  at  law. 

A  leading  case  on  this  subject  is  Saunders  v.  8mith{c)  in 
which,   without  pronounciag  any  judgment  on  the  legal 
right  of  the  defendant  to  publish,  with  notes  annexed, 
certain   legal  cases  previously  published  by  the  plaintiff, 
the    Lord-Chancellor   (Gottenhiun)    refused    to    grant    an 
injunction  to  stay  the  publication  by  the  defendant  of  a 
second  volume  of  his  "  Leading  Cases  "  on  account  of  the 
line  of  conduct  pursued  by  the  plaintiffs.     Mr.  Smith  had 
published  his  first  volume  of  '^ Leading  Cases'*  in  1837, 
containing  some  cases  taken  from  the  plaintiffs'  books,  and 
he  stated  in  the  preface  his  intention  to  publish  a  second 
volume  which  would  cany  the  work  down  to  the  time  he 
wrote.     Mr.  Smith  proceeded  with  his  second  volume,  and 
a  communication  on  the  subject  of  taking  a  share  in  it  was 
made  by  his  publisher  (Mr.  Maxwell)  to  the  plaintiffs,  and 
the  plaintiffs  made  no  remonstrance  until  the  first  part  of 
the  second  volume  was  published,  when  they  applied  for  an 
injunction  to  restrain  its  publication.     Lord  Cottenham,  in 
refusing  the  injunction,  said  :  '^  I  do  not  give  any  opinion 
upon  the  legal  question.     I  am  only  to  decide  whether  the 
plaintifib  are  entitled,  under  the  circumstances,  to  the  inter- 
position of  the  court  to  protect  their  legal  right,  when  that 
legal  right  has  not  yet  been  established.     But  I  assume  the 
existence  of  the  legal  right,  and  I  say  that  whatever  legal 

(a)  Reg.  lib.  A.  1796,  fol.  32*. 

(h)  See  2  Sp.  £q.  Jur.  60,  61 ;  St.  £q.  Jur.  a  959,  a. 

(c)  8  My.  &  Or.  711. 
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PAn  1.  right  tlie  plaintiffs  may  have^  the  drcumstaiices  are  such  as 
OBApn  XYu.  to  make  it  the  duty  of  a  comrt  of  equity  to  withhold  its  hand, 
*~  and  to  abstain  from  exercising  its  equitable  jurisdiction,  at 
all  events  until  the  plaintiffs  shall  come  here  with  the  legal 
title  established*  In  doing  this^  I  am  only  doing  what  Lord 
Eldon  did  in  Btmdell  y.  mtmrcuy,  and  what  is  very  generally 
done  upon  questions  of  patent  right.  The  court  alwa;^ 
exercises  its  discretion  whether  it  shall  interfere  by  injunc- 
tion before  the  establishment  of  the  legal  right/' 

The  circumstances  of  the  case  of  BundeU  v.  Mturray,{a) 
referred  to  by  Lord  Eldon^  were  peculiar.  The  authoress 
gave  her  book  to  the  defendant  to  pubUsh  at  his  expense  on 
condition  of  giving  her  a  few  copies,  and  she  stated  in  the 
book  that  it  was  given  to  the  public  in  the  idea  that  it  might 
be  useful,  and  as  "  she  will  receive  from  it  no  emolument,  ao 
she  trusts  it  will  escape  without  censure/'  The  book  proved 
a  success,  and  the  publisher  sent  her  150Z.,  which  she 
acknowledged  by  letter  to  be  a  free  gift.  Afber  the  period 
of  fourteen  years  had  elapsed  from  the  first  publication,  the 
authoress  sought  to  restrain  the  further  publication  of  the 
work  by  the  defendant,  but  Lord  Eldon  held  that  she  was  not 
entitled  to  do  so.  His  Lordship  said :  "  There  has  often 
been  great  difficulty  about  granting  injunctions  where  the 
plaint^  has  previously,  by  acquiescing,  permitted  many 
others  to  publish  the  work ;  where  ten  have  been  allowed  to 
publish,  the  court  will  not  restrain  the  eleventh.  A  court  of 
equity  frequently  refuses  an  injunction  where  it  acknowledges 
a  right,  when  the  conduct  of  the  party  complaining  has  Ted 
to  the  state  of  things  that  occasions  the  application ;  and 
therefore,  without  saying  with  whom  the  right  is,  whether  it 
is  in  this  lady  or  whether  it  is  concurrently  in  both,  I  think 
it  is  a  case  in  which  strict  law  only  oaght  to  govern.*' 

In  Piatt  V.  Button  {b)  Lord  Eldon  said  that  where  per- 
mission was  given  to  some  persons  to  pubUsh,  and  then  others 
copied,  it  was  necessary  for  the  proprietor  to  bring  his  action 
at  law  before  he  could  come  to  equity  for  an  injunction. 

1£  any  delay  occurs  in  the  assertion  of  the  title  to  a  copy- 
right infringed,  the  delay  must  be  accounted  for  to  the  satis- 
faction of  the  court,  otherwise  no  assistance  will  be  given,  (c) 

(a)  1  Jac.  811.  See  also  Southey  y.  Sherwood  (2  Mer.  438),  and  the 
American  case  of  Heine  y,  Appkton  (4  Blatch.  125). 

(6)  Coop.  Ch.  Cas.  804. 

(c)  See  Baily  v.  Taylor  (1  R.  &  M.  76 ;  s.  c.  Tamlyn,  295)  ilfatrman 
V.  Tegg  (2  Ruas.  885,  893),  Lewis  v.  Chapma?i  (3  Beav.  185),  Lewis  t. 
Fidlarton  (2  Beav.  6),  Biuton  v.  James  (5  De  G.  &  Sm.  80,  84),  per  Wood, 
V.C.,  in  Tinsiey  v.  Lacy  (11  W.  R.  877  ;  82  L.  J.  539,  Ch.) ;  and  the 
analogous  cases  as  to  patents,  Btidson  v.  Denecke  (12  Beav.  3);  per 
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The  right  to  an  account  in  equity  appears  to  be  entirely       pabt  i. 
ancillary  to  the  right  to  an  injunction. (a)  CHAPnaXVii 

'^The  court/'  says  Sir  Jonn  Leach,  M.R.,(6)  ''has  no^j^jj^;^ 
jurisdiction  to  give  to  a  plaintiff  a  remedy  for  an  alleged  Mooant. 
piracy,  unless  he  can  make  out  that  he  is  entitled  to  the 
equitable  interposition  of  this  court  by  injunction ;  and  in 
such  case,  the  court  will  also  give  him  an  account,  that  his 
remedy  here  may  be  complete.  If  this  court  do  not  inter- 
fere hj  injunction,  then  his  remedy,  as  in  the  case  of  any 
other  mjury  to  his  property,  must  be  at  law.'' 

Neither  has  a  court  of  equity  any  jurisdiction  with  refer- 
ence to  a  mere  question  of  damages  unless  the  primary  right 
to  an  injunction  exists,  (c) 

It  was  held  in  an  American  case(^  that  commissions 
on  the  sale  of  a  pirated  work,  received  by  a  bookseller  firom 
the  publisher  of  it,  are  profits  which  the  bookseller  must 
account  for  to  the  proprietor  of  the  copyright,  where  a  decree 
for  an  account  has  been  made. 

Curtis,  J.,  in  that  case,  after  referring  to  the  law  relating 
to  profits  made  by  one  member  of  a  partnership,  said: 
''The  jurisdiction  in  cases  of  copyright  rests  upon  a  similar 
principle.  If  the  proprietor  will  waive  his  action  for 
damages,  he  may  have  an  account  of  profits,  upon  the 
ground  that  the  defendant  has,  by  dealing  with  nis  pro- 
perty, made  gains  which  equitably  belong  to  the  com- 
plainant. And  I  perceive  no  sound  reason  for  restricting 
those  gains  to  the  difference  between  the  cost  and  the  sale 
price  of  the  map  or  book,  or  limiting  the  right  to  an  account 
to  those  persons  who  have  sold  the  work  solely  on  their 
own  account.  He  who  sells  on  commission  does  iu  truth 
sell  on  his  own  account,  so  far  as  he  is  entitled  to  a  per- 
centage on  the  amount  of  the  sales.  What  he  so  receives 
is  the  gross  profit  coming  to  him  from  the  proceeds  of  the 
sales^  and  what  he  so  receives,  diminishes  the  net  profit  of 
the  one  who  employs  him  to  sell.  That  part  of  the  profits 
of  the  sales,  being  in  the  hands  of  the  commission  merchant, 
the  consignor  is  not  accountable  for  them.  But  why  should 
not  the  commission  merchant,  who  has  them,  account  for 
them  f  He  was  liable  to  an  action  for  damages  for  selling. 
That  right  is  waived.     I  think  he  should  pay  over  to  the 

liOid  Broagham,  C,  in  Crossky  v.  Derby  Gas  Light  Company  (4  L.  J. 
26,  Ch.) ;  per  Wood,  V.C,  in  Smith  y.  London  and  South-  Western  liailway 
Company  (1  Kay,  416, 417).  (a)  1  Kay,  417. 

(6)  BaUey  v.  Taylor  (1  R.  &  M.  75).1 

(<r)  1  Kay,  415 ;  Stevens  v.  Caddy  (2  Curt.  200) ;  and  see  the  case  of 
Monk  ▼.  Harper  (3  Edw.  Ch.  114). 

(cQ  Stevens  Y  Gladding  (2  Curt.  608). 
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proprietor  in  b'en  of  the  damages^  tlie  gain  lie  has  made 
from  the  sales.  It  does  not  seem  to  me  that  the  term 
'  profits^  necessarily,  or  when  construed  in  reference  to  the 
subject  matter,  properly  has  so  restricted  a  meaning  as  to 
exclude  commissions  received  from  the  proceeds  of  sales  of 
the  property  of  the  complainant.'^  (a) 

That  the  value  of  the  property  infringed  is  small  does  not 
disentitle  the  owner  to  an  injunction; (6)  but  it  may  be  of 
such  trifling  value  that  the  court  will  not  encourage  litigation 
by  interfering  to  protect  it  by  injunction. 

Where  some  pages  of  an  article  on  a  subject  under  public 
discussion  at  the  time,  were  extracted  from  a  monthly 
periodical  and  commented  on  by  a  weekly  newspaper.  Lord 
Cottenham,  in  dissolving  an  injunction  which  had  been 
obtained,  said  :  ''  It  is  impossible  to  say  there  is  any  value 
in  the  nature  of  the  property  in  what  is  here  inserted ;  the 
question  is  so  minute  as  a  question  of  property  or  value — 
how  far,  id  point  of  value,  it  interferes  with  the  sale  of  the 
Monthly  Chronicle.  The  injunction  is  not  to  depend  altogether 
on  a  question  of  account ;  but  to  what  value  the  question  in 
point  of  utility  is  to  be  carried.  If  no  other  danger  were 
to  arise  from  granting  this  application  than  what  would  be 
conse(}uent  on  encouraging  the  Utigation  of  such  minute 
inquiries,  it  would  be  a  sufficient  ground  to  refrise  it,  that 
the  court  should  not  be  so  occupied  to  the  exclusion  of  other 
matters  which  press  upon  it.  The  injunction  is  dissolved^ 
each  party  paying  their  own  costs.'' (c) 

Where,  nowever,  the  work  of  which  the  copyright  is 
infringed  is  of  value,  the  court  will  grant  an  injunction 
without  proof  of  actual  damage.  When  once  the  court  has 
found  that  there  is  "  inju/ria"  the  proprietor  of  the  copyright 
will  be  allowed  to  jud^  of  the  "  damrmm/' {d) 

If  copies  pirated  during  the  continuance  of  a  term  of 
copyright  are  not  published  till  aflber  the  expiration  of  the 
term,  equity  will,  it  seems,  as  iu  the  similar  case  of  patents, 
restrain  such  publication  by  injunction.  («) 

Where  part  of  a  book  only  is  pirated  from  another  work,  the 

(a)  SUvens  ▼.  Gladding  (2  Curt  608). 

h)  Buxton  V.  James  (6  De  G.  &  Sm.  83). 

(c)  Bell  V.  Whitehead  (3  Jup.  68).  See  alflo  ;>€r  Lord  Eldon  in  Mai- 
ihewson  v.  Stockdale  (12  Ves.  275) ;  and  Cox  y.  Land  and  Water  Journal 
Company.  (L.  Rep.  9  Eq.  824 ;  21L.  T.  N.  S.  648 :  39  L.  J.  162,  Ch. ; 
18  W.  R.  207). 

(d)  Per  Wood,  V.C.,  in  Tinsley  v.  Lacy  (32  L.  J.,  689,  Ch. ;  11 
W.  R.  876). 

(e)  Compare  the  remarks  of  Wood,  V.C.,  in  Smith  ▼.  London  and 
South'  Western  Railway  Company  (Kay,  416)  with  the  arguments  in  Sheriff 
V.  Coates  (1  R.  &  M.  166,  166). 
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extent  tQ  wbicli  an  injanction  goes  will  depend  on  the  parti-       Past  l 
calar  circnmstanoes  of  the  case.    Lord  Bathnrst  seems  to  have  OHiRnTrvn.' 
been  of  opinion  that  an  injunction  could  not  be  granted         ^ 
against  the  whole  of  such  a  work^  unless  the  part  pirated 
was  such  that  granting  an  injunction  against  that  part  neoes-* 
aarily  destroyed  the  whole,  (a) 

Lord  Eldon  thought  it  was  the  business  of  the  defendant^ 
where  a  considerable  portion  of  his  work  was  shown  to  have 
been  taken  firom  that  of  the  plaintiff^  to  separate  and  point 
ont  such  pirated  part.(&) 

The  presiding  judge  has  frequently  made  the  comparison 
for  himself,  (e)  In  some  cases  a  reference  has  been  made  to 
the  master  to  report  to  what  extent  one  book  is  pirated  from 
another  ;(<2)  and  in  one  case  Lord  Hardwicke  thought  the 
beat  course  was  to  get  a  report  from  two  persons  of  learning 
in  the  law^  chosen  by  the  htigants  themselves,  (a) 

The  effect  of  an  injunction  i^ainst  the  whole  of  a  book  is 
sometimes  produced  by  an  order  against  the  publication  of 
any  copy  or  copies  containing  the  portions  pirated  from 
another  work^  or  any  passages  taken  or  colourably  altered 
from  such  work.(/) 

The  extent  to  which  the  injunction  ought  to  go,  must,  in 
each  case,  depend  on  the  particular  circumstances  of  that 
caae.(j) 

The  peculiar  nature  of  the  case  may  sometimes  render  the  Beme^  by 
remedy  by  injunction  inappropriate,  even  where  the  piracy  m^S^s 
is  clearly  established.      Thxia  Malins,  V.C.,  refosed  to  grant  to»ppropri»to. 
an  interlocutory  injunction  to  restrain  the  publication  in  a 
weekly  paper  of  a  "  list  of  hounds,''  which  he  was  satisfied 
was  copied  from  the  list  published  in  another  weekly  paper,  {h) 
The  Vice-Chancellor,  after  referring  to  the  rule  that  where 
the  information  is  open  to  all  who  seek  to  obtain  it,  each  pub- 
lisher must,  nevertheless,  get  it  at  his  own  expense  and  as 
the  result  of  his  own  labonr,  and  is  not  entitled  to  the  results 

(a)  Per  Wood,  V.C.,  in  Jarrold  v.  Houlston  (8  K.  &  J.  719). 

h)  Mavrman  v.  Tegg  (2  Rufls.  395). 

(c)  See  the  cases  of  Matihewsm  v.  Stockdale  (1 2  Yes.  277),  Wkittingham 
T.  Wooler(2  Swanst.  460),  Lewis  v.  FuUarton  (2  Beav.  8),  Murray  v. 
Bogue  (1  Drew,  868),  l^rs  v.  Brown  (6  W.  R.  862),  Jarrold  v.  Houlston 
^  K.  &  J.  708) ;  Pike  v.  Nicholas  (20  L.  T.  N.  S.  906 ;  88  L.  J.  629, 
Ch. ;  L.  Rep.  6  Ch.  App.  261). 

(rf)  Caman  v.  Bowks  (2  Bro.  C.  C.  85) ;  Nicol  v.  Stockdale  (12  Ves. 
277) ;  Story's  Executors  v.  Derby  (4  McLean,  160,  161). 

(e)  Gyles  v.  Wilcox  (2  Atk.  143). 

(/)  SeeLewi8Y.Fullarton(2Besky,6);  Jarroldv. Houlston (SK.k  J. 70S). 

(g)  Per  Lord  Eldon,  in  Mawman  v.  Tegg  (2  Ruas.  393). 

(A)  Cox  V.  Land  and  Water  Journal  Company  (L.  Rep.  9  Eq.  824;  21 
L.  T.  N.  S.  548 ;  89  L.  J.  152,  Ch. ;  17  W  R  207.) 
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PakfL  of  the  labour  undergone  by  others^  said  :  ^'  But  in  this  case, 
oiiApin"xyn«  AS  i^  many  others^  the  question  arises,  is  it  a  case  for  the 
—  interference  of  the  Court  of  Chancery  at  all  ?  and  if  it  is  a 
case  for  interference,  is  it  a  case  for  interference  on  an  inter- 
locutoiy  apphcation  7  Now,  I  do  not  think  it  is  a  case  to  be 
decided  on  an  interlocutory  application ;  and  my  reason  is 
this:  this  list  must  be  corrected  from  week  to  week;  it 
could  not  be  a  correct  hst  from  the  1st  of  November  until 
April,  or  to  the  end  of  the  hunting  season.  Changes  must  take 
place ;  the  list  of  masters,  huntsmen,  and  whips  can  hardly 
continue  to  be  correct  even  for  a  week.  Now,  suppose  I 
were  to  grant  an  injunction,  how  can  it  be  acted  upon  ? 
The  defendants  have  only  to  issue  a  fresh  circular,  make  an 
urgent  appeal  for  answers,  or  send  a  person  by  rail  and  get 
the  information  from  the  masters  of  the  hunts,  and  next  week 
bring  out  a  very  correct  list;  and  how  am  I  to  know  the  way 
in  which  they  ^ot  their  information  ?  At  present,  I  do  not 
see  that  I  can  mterfere.  Whether  the  plaintiff  is  entitled  to 
any  remedy  I  do  not  at  present  decide,  but  I  do  not  think  it 
a  case  for  an  injunction,  though  the  defendants   are  not 

entitled  to  avail  themselves  of  the  plaintiff's  labours I 

would  suggest  to  the  parties  that  the  wisest  thing  would  be 
to  let  the  bill  be  dismissed  without  costs.  But  if  they  do  not 
agree,  then  I  simply  refuse  the  motion,  leaving  the  case  to  be 
decided  at  the  hearing.  It  msj  be  a  question  for  damages, 
but  I  shall  certainly  not  grant  an  injunction.^' 

Where  the  appropriation  of  another's  work  is  small  in 
amount,  and  pervades  the  whole  work,  so  that  no  permanent 
injunction  can  issue  without  destroying  the  whole  work,  it 
has  been  the  opinion  of  some  judges  that  the  remedy  by 
injunction  would  be  disproportionate  and  unsuited  to  the 
case,  and  therefore  imjust;  and  that  as  the  damages  sus- 
tained might  be  obtained  in  a  suit  at  law  without  destroying 
the  whole  work,  such  would  be  the  most  equitable  relief,  (a) 
NoineoeMiryto      It  is  not  nccossary  for  a  person  who  complains  that  his 
SSda^tputo     copyright  has  been  infringed  and  seeks  an  injunction,  to 
pirated.  specify,  either  in  his  bill  or  his  affidavit,  the  parts  of  the 

defendant's  work  which  he  thinks  have  been  pirated  from 
his  work.     It  is  sufficient  to  allege  generally  that  the  defen- 

(o)  See  per  Woodbury,  J.,  in  the  American  case  of  Webb  y.  Powers 
(2  Wood.  &  Min.  621).  "Though  this  Court,"  says  Lord  Eldon,  in 
Mawman  v.  Tegg  (2  Russ.  394),  "has  long  exercised  the  jurisdiction  of 
protecting  literanr  property  by  injunction,  there  may  be  much  doubt 
whether  it  woula  exercise  the  jurisdiction,  where  only  a  few  pirated 
passages  occurred,  and  would  not  rather  in  such  a  case  leave  the  party 
complaining  to  his  action  at  law/' 
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dant's   work  contains   several   passages   which   have   been       PabtL 
pirated  from  the  plaintiffs,  and  to  verify  the  rival  works  by  ohaito~xvil 
affidavit,  (a)  — 

The  production  of  his  manuscript  is  sometimes  very  im- 
portant on  the  part  of  the  person  cliarged  with  piracy.  (6) 

Where  the  proprietor  of  copyright  notes  on  the  Bible  s»ie  of  stereo- 
sold  the  stereotype  plates  of  a  quarto  edition  containing  *^^  '*^***"" 
these  notes,  together  with  the  right  of  printing  from  them, 
and  the  plates  were  afterwards  sold  to  a  third  party  at  a 
public  sale,  at  which  a  specimen  leaf  of  the  work  was 
exhibited,  the  Scotch  Court  of  Session  granted  an  interdict 
to  restrain  the  purchaser  from  publishing  a  folio  Bible, 
printed  from  the  plates,  with  the  addition  of  a  commentary 
at  the  foot  of  ecich  page,  on  the  following  grounds  :  that 
what  was  sold  were  the  plates  of  a  particular  Bible,  of  which 
a  specimen  leaf  had  been  shown,  and  had  been  referred  to 
in  the  catalogue ;  that  the  nature  of  stereotype  plates  was 
to  multiply  copies  of  the  same  work  until  they  were  worn 
out,  wherens,  if  commentaries  were  added  to  each  page,  the 
work  would  be  a  different  one,  and  if  sold  as  cheap  as  the 
original  quarto  the  value  of  the  latter  would  be  diminished, 
and  that,  not  by  the  multiplication,  of  the  same  work,  but 
by  the  production  of  a  different  one  from  the  plates,  a  thing 
not  intended  when  the  sale  was  made,  (c) 

An  advertisement  of  a  work  which  merely  disparages  a  ??***^JJ?£* 
rival  work  will  not  be  restrained  by  injunction,  where  it  is  rivaTworkf  * 
not  such  as  would  induce  the  public  to  take  the  one  book 
for  the  other,  (d) 

Lord  Cottenham,  C,  said  that  an  allegation  that  matter 
contained  in  a  particular  edition  of  a  work  was  spurious 
and  of  no  value  was,  if  untrue,  no  subject  for  an  injunction, 
although  it  might  be  the  subject  of  an  action,  as  being  a 
libel  on  or  disparagement  of  the  edition,  (e) 

(a)  Sweet  v.  Maugham  (11  Sim.  51). 

'6)  Murray  v.  Bogue  (1  Drew.  861)  ;  Pike  v.  NichoUu  (20  L.  T.  N.  S. 

h  38  L.  J.  629,  Ch.). 

(c)  Fullarion  v.  McPhun  (13  Scotch  Sees.  Cas.  2nd  Ser.  219). 

(d)  Seeley  v.  Fisher  (11  Sim.  681).  (c)  Id.  583. 
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PAnr^L  CHAPTER  XVin. 

°'*^"fLf^°'  AMERICAN  LAW  OF  COPYRIGHT. 

General  law      Thb  general  law  on  the  suhjecfc  of  copyright  is  the   samlij 
^rogghoutthe    throughout   the   whole   of   the    United    States^    since    t^^ 
Federal   Constitution   of    1789,  (a)    gave   to    the    Suprei 
Congress  "  power  to  promote  the  progress  of  science 

useful  arts,  by  secaring  for  limited  times  to  authors  

inventors  the  exclusive  right  to  their  respective  writing^j 
and   discoveries;   also   to   make   all   laws  which    shall    bo] 
necessary  and  proper  for  carrying  into  execution  the  fore-l 
going  powers/^ 
Local  copyright.      But,  though  a  particular  state  cannot  take  away  firom  aa. 
individual  the  property  given  him  by  an  Act  of  Congress, 
and  though  the  laws  of  such  state  are  inoperative  as  against 
the  laws  of  the  United  States  with  which  they  may  come 
in  collision/^)    yet   if  an   authoi;  or  inventor,    instead  of 
resorting   to  the  Act   of  Congress,   should   apply    to    the 
Legislature  of  a  particular  state  for  an  exclusive  right  to 
his  production,  there  is  nothing  to  hinder  that  state  granting  : 
it,  tnough  the  operation  of  such  grant  would  be  confined  to 
the  limits  of  the  state,  (c)     And  the  use  of  the  property  is 
exclusively  of  local  cognisance.     Like  all  other  property,  it 
must  be  used  and  enjoyed  within  each  state,'  according  to 
the  laws  of  such  state.  (5) 
Copyright  Acta.       The  first  Act  on  the  subject  of  copyright  was  passed  in 
1790.     Chap.  15  of  that  Act  (designed  *'for  the  encourage- 
ment of  learning  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies^')  fixed 
the  term  of  copyright  at  fourteen  years,  with  a  right  of 
renewal  for  fourteen  years  more,  if  at  the  expiration  of  the 
first  term  the  author  were  living,  and  a  citizen  of  or  resident 
in  the  United  States.     This  Act  was  repealed  by  an  Act 
passed  in  1831,  which,  amended  and  enlarged  by  subsequent 
Acts  (passed  in  1834,  1846,  1856,  1859,  1861,  1865,  1867), 
continued  in  force  down  to  July,  1870,  when  an  Act  was 
passed  to  revise,    consolidate,    and    amend    the    statutes 
relating  to  copyrights  and  patents,  repealing  the  previous 
enactments  on  the  subject. 
Temjjrf^  The  term   of  copyright  fixed   by  the  Act   of    1870  is 

"""    "  twenty-eight  years   from   the  time  of  recording  the  title 

thereof,  with  a  right  of  renewal  for  fourteen  years  more 


copyright 


(a)  Art.  1,  Beet.  8.  (h)  See  Gibbons  v.  Ogden  (9  Wheat.  186). 

(c)  Livingston  v.  Van  Ingen  (9  Johns.  581).  (rf)  lb. 
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(thus  making  the  whole  term  forty-two  years),  if,  at  the       pam  l 
expiration    of    the  first   period,   the  author,   inventor,    or  OHxprErxviiL 
designer,  is  still  living,  and  a  citizen  of  the  United  States,         — 
or  resident  therein.     If  he  has  died,  leaving  a  widow  or 
children,  the  same  exclusive  right  is  continued  to  them  for 
the  further  term  of  fourteen  years.     But,  in  either  case,  all 
Ae  conditions  as  to  recording  the  title  of  the  work,  Ac, 
required  in  the  first  instance,  must  be  observed  with  respect 
to  this  renewed  copyright  within  six  months  before  the 
expiration  of  the  first  term.   A  copy  of  the  record  must,  also, 
within  two  months  from  the  date  of  the  renewal,  be  pub- 
lished in  one  or  more  newspapers  printed  in  the  United 
States,  for  the  space  of  four  weeks,  (a) 

A  claini  onder  a  renewal  necessarily  involves  the  validity  of 
the  right  under  the  first  as  well  as  under  the  second  term,  {b) 

It  is  now  settled,  however  the  matter  may  have  been  for- 
merly regarded,  that  copyright  is  dependent  solely  on  the  sta- 
tute law ;  and  that  an  author  cannot  set  up  any  common  law 
right  to  the  exclusive  printing  or  publishing  of  his  work.(c) 

£ven  what  has  been  termed  copyright  before  publication  Unpabiiahed 
is  not,  in  America,  dependent  solely  on  the  common  law.  ™*****»®^p^ 
Sect.  102  of  the  Act  of  1870  provides  that  any  person  who 
shall  print  or  publish  any  manuscripts  whatever,  without  the 
consent  (ci)  of  the  author  or  proprietor  first  obtained  (if  such 
author  or  proprietor  be  a  citizen  of  the  United  States  or 
resident  therein)  shall  be  liable  to  said  author  or  proprietor 
for  all  damages  occasioned  by  such  injury,  to  be  recovered 
by  action  on  the  case  in  any  court  of  competent  jurisdiction. 

The  similar  enactment  in  the  statute  of  1831  was  held 
not  to  take  away  the  right  of  property  which  the  author 
possesses  at  common  law  in  his  works  before  publication, 
and  which  he  may  protect  by  action  at  law,  or  by  claiming 
the  aid  of  a  Court  of  Chancery,  which  vnll  be  given  on 
general  equitable  principles,  (e) 

An  author  has  a  common  law  right  in  his  manuscript 
ttntil  he  relinquishes  it  by  contract  or  some  equivocal  act.(/) 

A  surreptitious   publication   of  an  important  part  of  a 

(a)  Sect.  88.  (b)  Wheaton  v.  Peters  (8  Pet.  663.) 

(c)  DwUey  v.  Mayhew  (3  Corns.  12)  ;  JVheaton  v.  Peters  (8  Pet.  661)  ; 
Clayton  v.  Stom  (2  Paine,  388). 

{d)  The  Act  of  1831  (now  repealed)  required  this  consent  to  be  in 
anting,  sifmed  in  the  presence  of  two  or  more  credible  witnesses: 
(Sect.  9.) 

(e)  Woohey  v.  Jtidd  (4  Duer.  885;  Wheaton  v.  PeUrs  (8  Pet.  667); 
•^f«»«Y.  Thome  (1 N.  Y.  Leg.  Obs.  409) ;  Bartlett  v.  Crittenden  (4  M*Lean, 
801).    See  also  Hoyt  v.  M'Kenzie  (8  Barb.  Ch.  823). 

(/)  Bartlett  v.  Crittenden  (6  M*Lean,  86,  38). 

B  2 


Digitized  byLnOOQlC 


244  LAW   OF   COPTRIOHT. 

Part  l       manuscript  is  as  mucli  within  the  statute  as  if  the  manuscript 
CHAiTwrkvin.  were  complete ;  and  the  whole  of  a  manuscript  need  not  be 
—         printed,  (a^ 

The  enactment  as  to  unpublished  manuscripts  operates  in 
favour  of  a  resident  of  the  United  States,  who  has  acqaired 
the  proprietorship  of  an  unprinted  literary  composition  frota 
a  non-resident  alien  author ;  but  it  gives  no  redress  for  an 
unauthorised  theatrical  representation.  (6) 
Deflnidon  of  Copyright  has  been  defined  to  be  *^  an  exclusive  right  to 

copyright.  ^^  multiplication  of  copies  for  the  benefit  of  the  author  or 
his  assigns,  disconnected  from  the  plate  or  any  other 
physical  existence."  (c) 
Subject  matters  Scct.  86  of  the  Act  enumerates  the  subject  matters  in 
right^is'gJSied.  which  Copyright  is  granted.  It  provides  "  that  any  citizen 
of  the  United  States,  or  resident  therein,  who  shall  be  tlie 
author,  inventor,  designer,  or  proprietor  of  any  book,  map^ 
chart,  dramatic  or  musical  composition,  engraving,  cut, 
print  or  photograph,  or  negative  thereof,  or  of  a  painting, 
drawing,  chromo,  statue,  statuary,  and  of  models  or  designs 
intended  to  be  perfected  as  works  of  the  fine  arts,  and  his 
executors,  administrators,  or  assigns,  shall,  upon  complying 
with  the  provisions  of  this  Act,  have  the  sole  liberty  o{ 
printing,  reprinting,  publishing,  completing,  copying,  exe- 
cuting, finishing^  and  vendinrr  the  same ;  and  in  the  case  of 
a  dramatic  composition,  of  publicly  performing  or  represent- 
ing it,  or  causing  it  to  be  performed  or  represented  by 
others ;  and  authors  may  reserve  the  right  to  dramatise,  or 
to  translate  their  own  works. ^' 
wiie  in«7  The  Act  confers  copyright  only  on  those  who  are  citizens 

£^^^ht  of    the   United    States,   or    resident    therein.     The    word 

^^ resident^'  has  been  interpreted  to  mean  permanently 
resident ;  so  that  a  person  temporarily  residing  in  America, 
even  though  he  has  declared  his  intention  of  becoming  a 
citizen,  cannot  take  or  hold  a  copyright.  (iZ)  Nor  can  the 
assignee  of  a  work  composed  by  a  non-resident  alien  obtain 
a  copyright  in  it.(e) 

The  illiberality  of  the  rule,  which  requires  permanent 
residence  in  order  to  entitle  to  copyright,  contrasts  very 
disadvantageously  with  the  rule  of  our  law  on  the  subject, 
as  laid  down  in  the  cases  of  Jeffreys  v.  Boosey  and  Low  v. 
Boutledge  {ante,  pp.  27,  33). 

(a^  Bartlett  t.  Crittenden  (5  McLean,  39,  40). 
Ip)  Keene  v.  Wheatley  (9  Amer.  I^aw  Reg.  46). 

(c)  Stephens  v.  Cady  (14  How.  530). 

(d)  Carey  v.  Collier  (56  Nile's  Reg.  262). 

(e)  Keene  t.  Wheatley  (9  Amer.  Law.  Reg.  45). 
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Sect.  103  provides  that  nothing  contained  in  the  Act  shall       Part  i. 
be  constraed  to  prohibit  the  printing,  publishing,  importa-  OHAPTKTxvm. 
tion,  or  sale  of  any  book,  map,  chart,  dramatic,  or  musical         — 
composition,  print,  cut,  engraving,  or  photograph,  written, 
composed,  or  made  by  any  person  not  a  citizen  of  the  United 
States,  nor  resident  therein. 

The  degree  of  originality  required,  in  order  to  eiititl'^  a  originality, 
book  to  the  protection  of  the  Act,  is  the  same  as  English 
courts  require.  To  constitute  one  an  author  he  must,  by 
bis  own  intellectual  labour  applied  to  the  materials  of  his 
composition,  produce  an  arrangement  or  compilation  new  in 
itself,  (a)  But  one  who  jgets  another  or  others  to  compile  a 
work  or  engrave  a  print  is  not  entitled  to  copyright,  (fe)  In 
flie  case  of  subjects  open  to  all,  the  work  of  another  must 
not  be  copied,  but  reconrse  must  be  had  to  the  original 
sources,  (tf) 

A  book  within  the  meaning  of  the  Act  may  consist  of  a 
siugle  sheet,  as  the  words  of  a  song,  or  the  music  accom- 
panying it.(cZ)  But  a  newspaper  or  price  current  is  not  a 
book  within  tiie  meaning  of  the  Act.(e) 

No  person  is  to  be  "  entitled  to  a  copyright  '^  unless,  BeqoMtes  to  be 
before  publication,  he  deposits  in  the  mail  a  printed  copy  of  ****^^®^ 
the  title  of  the  book,  or  other  article,  or  a  description  of  the 
painting,  drawing,  chromo,  statue,  statuary,  or  model  or 
design  for  a  work  of  the  fine  arts,  for  which  he  desires  a 
copyright,  addressed  to  the  librarian  of  Congress,  and  also, 
within  ten  days  from  the  publication,  deposits  in  the  mail 
two  copies  of  such  copyright  book,  or  other  article,  or  in 
case  of  a  painting,  drawing,  statue,  statuary,  model,  or 
design  for  a  work  of  the  fine  arts^  a  photograph  of  the 
same,  to  be  addressed  to  the  said  librarian  of  Congress.  (/) 

Two  complete  printed  copies  of  the  best  edition  of  every 
copyright  book  or  other  article,  or  description  or  photograph 
of  such  article  as  before  required  must  be  "  mailed  '^  by  the 
proprietor  to  the  librarian  of  Congress  at  Washington, 
within  ten  days  after  publication,  and  also  a  copy  of  every 
subsequent  edition  in  which  substantial  changes  are  made, 
under  a  penalty  of  twenty- five  dollars.  (^) 

(a)  Atvnll  V.  Ferrett  (2  Blatch.  46).  See  per  Story,  J.,  quoted  ante, 
pp.  79,  80. 

(ft)  PierjHmt  v.  Fowle  (2  Wood.  &  Min.  46)  ;  Atxmll  v.  Ferreit 
(2  Blatch.  46). 

(c)  Blunt  V.  Patten  (2  Paine,  400,  401);  Emerson  v.  Ddvies  (3  Story, 
781);  Gray  v.  Russell  (1  Story,  17). 

(rf)  ClayUm  v.  Stone  (2  Paine,  888, 891).  (e)  76. 

(/)  For  the  requisites  which  had  to  be  observed  before  this  Act,  see 
J(m  Y.  Jacques  (1  BUtch.  618).  {g)  Sects.  98,  94. 
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pabt  l  The  copyright  book  or  other  article  may  be  sent  to  the 

ohaptbbxviii. librarian  of  Congress  by  mail,  free  of  postage,  provided  the 

—         words  "  copyright  matter  ^'  are  plainly  written  or  printed  on 

the  outside  of  the  package; (a)  and  the  postmaster  to  whom 

it  is  delivered  must,  if  requested,  give  a  receipt  for  it,  and 

forward  it  without  cost  to  its  destination,  (fc) 

If  a  work  is  published  without  a  copyright  being  secured, 
this  is  a  dedication  of  it  to  the  public,  and  any  one  majr 
republish  it.  (c) 

The  publication  of  an  official  report  under  the  direction  of 
Congress,  and  for  the  benefit  of  the  public,  is  a  dedication 
of  it  and  of  what  is  contained  in  it,  to  the  public,  and  any- 
one may  reprint  it.(d) 

On  the  book  being  sent  to  the  librarian  of  Congress, 
that  officer  is  to  record  the  name  of  the  copyright  book  or 
other  article  forthwith  in  a  book  to  be  kept  for  that  purpose, 
in  the  words  following :  "  Library  of  Congress  to  wit.  Be  it 
remembered  that  on  the  day  of  ,  Anno  Domini  , 
A.  B.,  of  ,  hath  deposited  in  this  office  the  title  of  a 

book  [map,  chart,  or  otherwise,  as  the  case  may  be,  or 
description  of  the  article] ,  the  title  or  description  of  which 
is  in  the  following  words,  to  wit :  [here  insert  the  title  or 
description],  the  right  whereof  he  claims  as  author,  originator 
[or  proprietor,  as  the  case  may  be],  in  conformity  with  the 
laws  of  the  United  States  respecting  copyrights. — C.  D., 
Librarian  of  Congress. '^  He  is  also  to  give  a  copy  of 
the  title  or  description,  under  the  seal  of  the  librarian  of 
Congress,  to  the  proprietor  whenever  he  requires  it.(6) 

For  recording  the  title  or  description,  the  sum  of  fifty 
cents  is  to  be  paid  to  the  librarian,  and  the  same  amount 
for  every  copy  under  seal.  For  recording  any  instrument 
of  assignment  of  copyright,  fifteen  cents,  must  be  paid 
for  every  hundred  words,  and  for  every  copy  thereof, 
ten  cents  for  every  hundred  words.  All  these  moneys  when 
received  are  to  be  paid  into  the  treasury  of  the  United 
States.  (/) 
NoUce  of  entry.  To  entitle  the  proprietor  to  maintain  an  action  for  the 
infringement  of  his  copyright,  a  farther  requisite  must  be 
observed  :  a  notice  must  be  given  by  inserting  in  the  general 
copies  of  every  edition  published,  on  the  title-page,  or  the 
page  immediately  following,  if  it  be  a  book,  or  if  a  map, 

(a)  Sect.  95.  (6)  Sect.  96. 

(c)  Bartlett  v.  Crittenden  (b  M*Lean,  37). 

{(f)  Heme  v.  Appletons   (4  Blatch.,  cited  Law's  Digest  of  Patent, 
Copyright,  and  Tradesmai-k  Cases,  p.  214). 
(0  Sect.  91.  (/)  Sect.  92. 
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cbart,   musical   composition,  print,  cut,   engraving,  photo-       Pakt  l 
graphs  painting,  drawing,  chromo,  statue^  statuary,  or  model  CHAFrMTiviu. 
or  design,  intended  to  be  perfected  and  completed  as  a  work         — 
of  the  fine  arts,  by  inscribing  upon  some  portion  of  the  face 
or  front  thereof,  or  on  the  face  of  the  substance  on  which 
the  same  shall  be  mounted,  the  following  words — "  Entered 
according  to  Act  of  Congress,  in  the  year         ,  by  A.  B.,  in 
the  office  of  the  librarian  of  Congress,  at  Washington/' (a) 

A  penalty  of  100  dollars  (to  be  recovered  by  action  in 
any  court  of  competent  jurisdiction)  is  inflicted  on  every 
person  inserting  or  impressing  such  a  notice  on  any  of  the 
articles  named,  for  wluch  he  has  not  obtained  a  copyright, 
one  moiety  of  the  penalty  to  go  to  the  person  suing  for  it, 
and  the  other  to  the  use  of  the  United  States.  (6) 

If  any  one,  after  the  recording  the  title  of  any  book  Pirwy  of  booka. 
according  to  the  Act,  shall,  within  the  term  limited,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first 
obtained  in  writing,  signed  in  presence  of  two  or  more 
witnesses,  print,  publish,  or  import,  or  knowing  the  same  to 
be  so  printed,  published,  or  imported,  shall  sell  or  expose  to 
sale  any  copy  of  such  book,  such  oflfender  shall  forfeit  every 
copy  thereof  to  the  said  proprietor,  and  shall  also  forfeit 
and  pay  such  damages  as  may  be  recovered  in  a  civil  action 
bj  such  proprietor  in  any  court  of  competent  jurisdiction,  (c) 

There  is  a  •  similar  provision  as  to  maps,  prints,  &c.  Maps,  printo, 
Sect.  100  enacts,  "that  if  any  person  after  the  recording  of  5gSS?dS™^ 
the  title  of  any  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  photograph,  or  chromo,  or  of  the  description 
of  any  painting,  drawing,  statue,  statuary  or  model  or 
design  intended  to  be  perfected  and  executed  as  a  work  of 
the  tine  arts  as  provided  in  the  Act,  shall,  within  the  term 
limited,  and  without  the  consent  of  the  proprietor  of  the 
copyright  first  obtained  in  writing,  signed  in  presence  of 
two  or  more  witnesses,  engrave,  etch,  work,  copy,  print, 
publish,  or  import,  either  in  whole  or  in  part,  or  by  varying 
the  main  design  with  intent  to  evade  the  law,  or  knowing 
the  same  to  be  so  printed,  published,  or  imported,  shall  sell 
or  expose  to  sale  any  copy  of  such  map  or  other  article  as 
aforesaid,  he  shall  forfeit  to  the  said  proprietor  all  the  plates 
on  which  the  same  shall  be  copied,  and  every  sheet  thereof 
either  copied  or  printed,  and  shall  further  forfeit  one  dollar 
for  every  sheet  of  the  same  found  in  his  possession,  either 
printing,  printed,  copied,  published,  imported,  or  exposed 
for  sale ;  and  in  case  of  a  painting,  statue,  or  statuary,  he 
shall  forfeit  ten  dollars  for  eyery  copy  of  the  same  in  his 
(a)  Seot.  97.  (6)  Sect.  98.  (c)  Seet.  99, 
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Past  I.       possession^  OF  which  have  by  him  beea  sold  or  exposed  for 
OHArtB»xviiL  sale ;  one  moiety  to  go  to  the  proprietor,  the  other  to  the 

—  United  States/' 
DrMUkde  repr»-  Any  person  who  publicly  performs  or  represents  any 
Mntettont.  dramatic  composition  for  which  a  copyright  has  been 
obtained,  and  without  the  consent  of  the  proprietor  oi"  his'heirs 
or  assigns,  is  to  be  liable  to  damages  (recoverable  by  action 
in  any  court  of  competent  jurisdiction),  to  be  assessed  in  all 
cases  at  such  sum,  not  less  than  100  dollars  for  the  first, 
and  50  dollars  for  every  subsequent  performance,  as  to  the 
court  shall  appear  to  be  just,  (a) 

An  assignee  of  a  dramatic  composition  cannot  maintain 
an  action  for  its  unauthorised  representation  unless  he  has 
performed  all  the  acts  required  by  law  to  secure  a  copy- 
right.{6) 

An  authorised  public  circulation  of  a  printed  copy  of  a 
drama,  for  which  there  is  no  legislative  copyright,  is  a  pub- 
lication which  legaUses  a  subsequent  theatrical  representa- 
tion by  anybody  from  such  copy.(c) 
Pinoy  in  If  SO  much  is  taken  as  to  impair  the  value  of  the  original 

general.  work,  or  SO  that  the  labours  of  the  original  author  are  sub- 

stantially appropriated,  that  is  suflSicient  to  constitute  a 
piracy. (d)  But  the  question  of  piracy  does  not  depend 
solely  on  the  question  of  quantity,  (e) 

Intention  is  not  a  necessary  element  in  the  offence  of 
piracy.  If  a  copyright  has  been  invaded,  whether  the  party 
knew  the  work  was  copyrighted  or  not,  he  is  liable  to  the 
penalty  for  violation.  (/) 

A  translation  is  not  a  copy  of  a  book  within  the  meaning 
of  the  statute. (^)     The  words  "copy  of  a  book''  mean  a 
transcript  or  copy  of  the  entire  book.(/i) 
Limiuttonof  All  actions  ibr  forfeitures  and  penalties  under  the  Act 

must  be  commenced  within  two  years  after  the  cause  of 
action  shall  have  arisen. (i) 
Bjmedieafor  All   actious,  suits.    Controversies,   and  cases    are   to   be 

originally  cognisable,  as  well  in  equity  as  at  law,  whether 
civil  or  penal  in  their  nature,  by  the  circuit  courts  of  the 
United  States,  or  any  district  court  having  the  jurisdiction 
of  a  circuit  court,  or  in  the  Supreme  Court  of  the  District 
of  Columbia,  or  any  territory ;  and  the  court  is  empowered 
upon  bill  in  equity,  filed  by  any  party  aggrieved,  to  grant 

(a)  Sect.  101.  (6)  Keene  v.  WheaOey  (9  Amer.  Law  Reg.  44). 

(c1  lb.  (d)  Folsam  v.  Marsh  (2  St.  115). 

( e)  Story's  Executors  v.  Holcombe  (4  McLean,  309,  3J.0). 

(/)  Milktt  v.  Snowden  (1  West.  L.  J.  240). 

(^)  Stowe  Y,  nomas  (2  Amer.  Law  Reg.  280). 

Qi)  Rogers  t.  Jewett  (12  Mo.  L.  Rep.  340,  341).  (t)  Sect  104. 
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injonctioiis  to  prevent  the  violation  of  any  rights  secured       pabt  i. 
by   the    copyright    laws    according    to    the    course    and  ohapierXvui. 
principles  of  courts  of  equity,  on  such  terms  as  the  court         — 
may  deem  reasoniible.(a) 

A  writ  of  error  or  appeal  to  the  Supreme  Court  of  the 
United  States  lies  from  all  such  judgments  and  decrees  of 
any  court  in  the  same  manner  and  under  the  same  circum- 
stances as  in  other  judgments  and  decrees  of  such  courts, 
without  regard  to  the  sum  or  value  in  controversy. (fe) 

In  all  recoveries  either  for  damages,  forfeitures,  or  penal- 
ties, full  costs  are  to  be  allowed,  (c) 

In  aU  actions  under  the  copyright  laws  the  defendant 
may  plead  the  general  issue  and  give  the  special  matter  in 
evidence.  (cZ) 

The  jurisdiction  given  to  the  Federal  Court  by  the  Acts 
of  Congress  has  not  taken  away  or  diminished  the  original 
jurisdiction,  which  before  such  Act8(e)  the  State  Courts 
exercised ;  except  where  the  jurisdiction  was  made  exclusive 
in  express  terms,  or  by  the  necessary  construction  of  the 
Federal  Constitution.  (/) 

Under  the  Acts  giving  to  the  circuit  courts  cognisance 
of  these  cases,  the  citizenship  of  the  litigant  parties  is 
immaterial.  (^) 

Copyrights  may  be  assigned  in  law  by  any  instrument  ABsignment  of 
of  writing.       Such   assignment  is  to    be  recorded  in   the  ^^py'^*^** 
office  of  the  librarian  of  Congress  within  60  days  after  its 
execution,  in  default  of  which  it  is  to  be  void  as  against 
any   subsequent   purchaser   or    mortgagee   for   a   valuable 
consideration  without  notice.  (A) 

The  librarian  of  Congress  is  made  chargeable  with  all  the 
duties  pertaining  to  copyrights  required  by  law.(t)  He  is 
to  make  an  annual  report  to  Congress  of  the  number  and 
description  of  copyright  publications  for  which  entries  have 
been  made  during  the  year.(i;) 

(a)  Sect.  106.        (6)  Sect.  107.         (c)  Sect.  108.        (</)  Sect.  106. 

(e)  Pierponl  v.  Fowle  (2  Wood  &  Min.  43-45). 

(/)  WooUey  v.  JwM  (4  Duer,  382). 

(s)  Keene  v.  Wheatletj  (9  Ainer.  Law  Reg.  44,  45). 

(ft)  Sect.  89.  (i)  Sect.  109.  (k)  Sect.  85. 
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PART  11. 


LAW    RELATING     TO    NEWSPAPERS. 

"Whether  there    Thb  qaestioii  whether  a  newspaper  is  within  the  Copyright 
newBpa^pm^    Act  (5  &  6  Vict.  c.  45), first  came  before  a  court  for  express 
decision  in  the  recent  case  of  Cox  v.  The  Land  ami  Water 
Journal  Company,  (a)  where  the  plaintiff,  the  proprietor  of  the 
Field  newspaper,  sought  to  restrain  the  publication  in  the 
Land  and  Water  Journal  of  a  "  list  of  hounds/'  alleged  to 
be  copied  from  a  list  printed  in  the  former  paper.     Jt  was 
contended,  on  behalf  of  the  defendants — (1)  that  the  plaintiff 
had  no  copyright  in  the  article  of  the  piracy  of  which  he 
complained ;   (2)  that  if  he  had  a  copyright  he  could  not 
sue  until  his  paper  was  registered  under  the  Copyright  Act. 
Malins,  V.C,  said:  **  The  preliminary  objectiim  taken  in  this 
case  raises  a  point  of  vast  importance  to  the  proprietors  of 
newspapers  and  to  the  public  at  large.     It  is  so  important 
that  it  seems  almost  incredible  that  the  point  should  never 
have  arisen,  namely,  whether  the  proprietor  of  a  newspaper 
has  or  has  not  such  a  property  in  articles  published  in  that 
newspaper,  and  paid  for  by  the  proprietor,  as  entitles  him 
to  prohibit  the  publication  by  any  other  newspaper  in  any 
other   form   whatever.''      On    account   of    the   importance 
of  this,  the  only  case  decided  on  the  subject,  we  shall  give 
in   full   the  Vice-Chancellor's   reasons   for  holding   that  ft 
newspaper  does  not  require  to  be  registered  in  order  to 
entitle  the  proprietor  to  one  in  respect  of  a  piracy  of  its 
contents. 

"  For  the  purposes  of  the  argument,"  said  his  Honour,  "it 
must  be  assumed  that  the  article  complained  of  was  a  copy 
of  the  article  of  the  plaintiff,  and  upon  that  ground  the 
defendant  takes  the  objection  that  there  can  be  no  copyright 
in  any  article  published  in  this  newspaper,  because  it  is 
not  registered  under  the  Act  5  &  6  Vict.  c.  45,  commonly 
called  the  Copyright  Act.     Now  suppose,  for  instance,  the 

(a)  L.  Rep.  9  Eq.  824  ;  21  L.  T.  N.  S.  648 ;  18  W.  R.  206. 
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proprietor  of  a  newspaper  employs  a  correspondent  abroad,  Pa»t  n. 
and  that  correspondent,  being  employed  and  sent  abroad  at 
groat  expense,  makes  communications  to  a  newspaper  which 
are  highly  appreciated  by  the  public,  can  it  be  said  that 
another  newspaper,  published  perhaps  in  the  evening  of  the 
same  day,  may  take  and  publish  those  communications  in 
extenso,  with  or  without  acknowledgment?  If  the  con- 
tention of  the  defendants  is  right,  the  paper  which  copied 
might  say  :  '  But  they  are  common  property.  True  it  is,  I 
admit,  that  you  have  paid  for  them.  I  admit  that  you  have 
given  a  great  deal  of  money  for  them,  and  they  are  so  very 
valuable  that  I  desire  to  turn  them  to  account  by  publishing 
them  in  my  newspaper ;  but  you  have  no  property  in  them, 
although  you  pay  for  them ;  you  cannot  sue  for  your  news- 
paper as  a  book,  for  then  the  copyright  must  be  registered, 
and  as  you  have  not  registered  the  book,  nothing  in  the 
newspaper  is  protected/  If  that  is  the  law,  it  'is  a  monstrous 
state  of  the  law — repugnant  to  common  sense  and  common 
honesty — ^because  that  there  is  a  property  in  these  articles 
there  can  be  no  shadow  of  doubt.  Still,  however  clear  the 
right  of  property  may  be,  if  the  case  falls  within  the  Act  of 
Parliament,  I  must  follow  the  same  course  which  I  took  in 
the  Brighton  Directory  case,  Mathieson  v.  Harrod,  (a)  .  .  .  . 
Now,  I  have  put  the  case  of  letters  from  correspondents 
abroad.  *With  foreign  papers,  we  all  know,  it  is  the  practice 
to  publish  novelfl,  and  in  some  English  newspapers  it  is  also 
done.  Supposing  a  newspaper  proprietor  were  to  engage 
the  first  novelist  of  the  day  to  write  for  him  a  novel  to  be 
published  in  his  newspaper,  part  every  day,  and  pay  him 
highly,  is  the  proprietor  of  such  a  newspaper  to  lose  all  pro- 
perty because  the  paper  is  not  registered  ?  What  informa- 
tion would  it  give  if  it  were  registered  ?  Would  the 
registration  of  a  paper  called  the  Field,  registered  twenty 
years  ago,  give  information  as  to  when  the  copyright  would 
commence  and  end  ? — not  the  slightest ;  and  therefore  it  is 
not  within  the  policy  of  the  Act,  and  I  am  of  opinion  that 
it  is  not  within  the  words  of  the  Act.  The  question  depends 
first  upon  the  2nd  section  of  the  Act.  What  is  a  book  ? 
because  every  book  must,  by  the  24th  section,  be  registered. 
We  find  that '  book '  under  the  2nd  section  '  shall  be  con- 
strued to  mean  and  include  every  volume,  part  or  division 
of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
(a)  L.  Rep.  7  Eq.  270 ;  19  L.  T.  N.  S.  629  ;  38  Ix  J.  129,  Ch  In 
this  caae  a  bill  io  restrain  the  piracy  of  the  plaintiff^s  directory  was 
dismissed  with  costs  because  the  entry  at  Stationers^  Hall  of  the  date  of 
first  publication  contained  only  the  month,  and  not  the  day  of  the  month, 
ou  wtkich  it  had  first  been  published.     Vide  ante^  p.  89. 
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paetil       or  dramatic  piece,'  and  so  forth.     Now,  certainly,  a  news- 
paper  does  not  fall  within  any  of  those  descriptions,  and  if 
it  was  intended  that  this  Act  should  be  applied  to  news- 
papers, it  would  have  been  inserted,  as  the  word  'newspaper^ 
is    well  understood ;    and   that  word   not   being   inserted^ 
I  must  take  it   as  advisedly  omitted    because   it  was  not 
the  intention  of  the  Legislature   that   newspapers   should 
be  included  within  the  Act.     Then  comes  the  section  whicli 
prescribes  what  is  to  be  done  with  regard  to  periodical  publi- 
cations.     Sect.   19   provides    Hhat   the   proprietor  of  the 
copyright  in  any  encyclopedia,  review,  magazine,  periodica.! 
work,  or  other  work  published  in  a  series  of  books  or  parts, 
shall  be  entitled  to  all  the  benefits  of  the  registration  at 
Stationers'  Hall,  under  this  Act,  on  entering  in  the  said, 
book   of    registry  the  title  of  such    encyclopedia,  review, 
periodical  work,  or  other   work,  published  in  a  series   of 
books  or  parts,  the  time  of  the  first  publication  of  the  first 
volume,  number,  or  part  thereof,  or  of  the  first  numbers 
or  volume  first  published  after  the  passing  of  this  Act  in 
any  such  work  which  shall  have  been  published  heretofore, 
and  the  name  and  place  of  abode  of  the  proprietor  thereof 
and  of  the  publisher  thereof,  when  such  publisher  shall  not 
also   be  the  proprietor    thereof.'      I^hat   again,    does    not 
mention  newspapers,  and  I  must  come  to  the  same  con- 
clusion— that  a  newspaper  was  not  mentioned,  because  it 
was  not  intended  to  be  included.     Then,  can  a  person  have 
any  copyright  or  property  in  that  which  is  not  registered 
under  the  Act  ?     This  depends,  I  apprehend,  upon  the  con- 
struction of^  the  18th  section,  which  enacts   that  when  any 
publisher  or  other  person  shall  ....  have  projected,  con- 
ducted, and   carried  on  ...  .  any   encyclopedia,   review, 
magazine,  periodical,  work,  or  work  published  in  a  series  of 
books  or  parts,  or  any  book  whatsoever,  and  shall  have 
employed  any  person  to  compose  the  same,  or  any  volumes, 
parts,  essays,  articles,  or  portions  thereof,  for  publication  in 
or  as  part  of  the  same,  and  such  work,  &c.,  shall  be  composed 
on   the   terms   that   the   copyright    shall  belong   to  such 
proprietor,  and  be  paid  for  by  him ;  then  the  proprietor  of 
such  work  shall  be  entitled  to  copyright  (except  that  after 
the  term  of  twenty-eight  years  the  copyright  shall  revert 
to  the  author),  and  shall  be  entitled  to  sue  upon  registering* 
the   same   at    Stationers'    Hall.      Now,   must  every   right 
included   in  this   section   be   registered   according   to   the 
Act  ?     The  present  Lord  Chancellor  decided  that  question 
in  Mayhew  v.  MaxwelL{a)      Mr.  Mayhew  wrote  a  certain 
(a)  IJ.  &  H.  312. 
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irbicle^  or    series   of   articles,    in   a   periodical   called   the       pakt  il 
Welcome   Guest,  and  the   proprietor  proceeded  to  publish 
ithem   in    a    separate  form.     The'  plaintiff  filed  his  bill   to 
restrain    him  from    publishing  in    any  other  form  than  in 
.that  for  which  he  wrote  the  work.     The  same  point  arose 
in  Strahan  v.  Oraham,  where  Mr.  Graham  had  sold  the  right 
of  publishing  photographs  of  the  Holy  Land  in  a  publication 
called  Oood  Word's,   in  which  Dr.  M'Leod  was  publishing  a 
work  with  regard  to  the  Holy  Land,  and  the  proprietors  of 
I  Oood  Words  had  given  him  permission  to  use  the  photo- 
I graphs;   bat  Mr.  Graham  contended  that  Mr.  Strahan  had 
|no  right  to  give  it  to  Dr.  M'Leod.     I  decided  in  that  case, 
and  my  decision  was  confirmed  by  Lord- Chancellor  Chelms- 
ford, that   there  was  no  right  to  publish  in  a  separate  form 
j  that  which  he  had  authority  only  to  use  in  Good  Words,  and 
that  Mr.  Graham  had  a  good  right  of  action.     But  these  are 
distinct  authorities  to  show  that  there  is  a  property  in  a 
publication,  although  it  is   not   registered.      That   is   the 
ground  upon  which  Vice- Chancellor  Wood  commented  on 
the  24th  section  in  Mayhew  v.  Maxwell,     Ho  says  :    '  The 
plaintiff  has  not  registered  under  the  24th  section.'     Now  I 
have  been  referred  to  the  case  of  Sweet  v.  Benning,(a)  which 
was  a  case  between  Mr.  Sweet,  the  proprietor  of  the  Jurist, 
and  Mr.   Benning,  a  bookseller.     Sweet  brings  an  action 
against  Benning  for  copying  the  marginal  notes  of  cases  in 
a  separate  publication.     This  was  the  subject  of  the  action. 
I  suppose  the  Jurist  had  been  published  before  this  Act  of 
5  &  6  Vict.,  and  therefore  it  was  not  registered  at  all.     If 
80,  the  question  whether  these  reports,  published  in  the 
Jurist,  were  subject  to  the  provisions  of  the  Act,  did  not 
arise.     Now,  in  deciding  that  case,  Jervis,  C.J.,  said  :(6)    'I 
think   that,  under   the   circumstances   stated,   there   is   an 
implied  condition,  understanding,  or  arrangement  between 
the  proprietors  of  the  Jurist  and  the  gentlemen  who  furnished 
thorn  with  reports,  that  the  former  shall  acquire  a  copyright 
in  the  articles  so  written.'    Now,  therefore,  it  appears  to  me 
that  a   '  newspaper,'  which  is  the    best  possible  and  only 
definition   of  such  a  publication  as  the  Field,  not  being 
within  any  of  the  provisions  of  this  Act,  I  must  infer  that 
it  was  not  the  intention  of  the  Legislature  to  apply  the  Act 
to  newspapers    (for  it  was    absolutely  impossible  that  it 
should  have  missed  insertion  in  some  of  the  sections),  and 
that  the  circumstance  of  non-registration  throws  no  diffi- 
culty in  the  way  of  the  plaintiff  maintaining  his  right  in 
W  or  equity ;  and,  though  it  is  seldom  worth  the  while  of 
(a)  16  C.  B.  469.  (6)  lb.  480,  481. 
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Pabtil       proprietors  to  assert  the  copyright  in  articles  in  a  news- 
paper,  I  am  of  opinion  that,  whether  it  be  the  letters  of  a 
correspondent  abroad,  or   the   publication  of  a  tale  (Jr   a 
treatise,  or   the  review  of  a   book,  or  whatever   else,  he 
acquires — I  will  not  say  as  copyright,  but  as  property — such 
a  property  in  every  article  for  which  he  pays  under  the  18th 
section  of  the  Act,  or  by  the  general  rules  of  property,  as 
will  entitle  him,  if  he  thinks  it  worth  while,  to  prohibit  any- 
other  person  from  publishing  the  same  thing  in  any  other 
newspaper,  or  in  any  other  form/' 
Deoiidon  in  Cox       The  effect  of  this  decisiou,  which  cannot  be  considered  a 
w^iS^^a/     satisfactory  one,  is  that  the  proprietor  of  a  newspaper  has  a 
BWereA*'*^'*"     property  in  its  published  contents  entitling  him  to  restrain 
the  piracy  of  any  portion  thereof  for  ivhich  he  has  paid, 
under  the  18th  section  of  the  Act,  without  the  necessity 
of  a   preliminary  registration   at    Stationers'   Hall.     This 
right,  it   is   obvious,  is   exactly  "  the   sole   and   exclusive 
liberty  of  printing,  or  otherwise  multiplying  copies''  which 
sect.  2  of  5  &  6  Vict.  c.  45,  calls  "copyright,"  a  term 
which  the  Vice- Chancellor    is   reluctant    to   apply   to   it, 
but  which  section  18  does  expressly  apply  to  it,  enacting 
that  the  proprietor  who  has  paid  for  the  article  shall  have 
"  such  term  of  copyright  therein  as  is  given  to  the  authors 
of  books  by  this  Act."     Now,  it  is  settled  by  the  decision 
of  the  House  of  Lords,  in  Donaldson  v.  Beclcett,{a)  that  the 
common  law  right  of  property  in  literary  works  after  publi- 
cation, if  such  right  ever  existed,  has  been  taken  away  by 
statute,  and  that  copyright  after  publication  is  now  altogether 
dependent  on  statutory  enactment.     It  exists  only  in  those 
works,  and  can  be  enforced  only  on  the  observance  of  those 
conditions  which  are  mentioned  and  prescribed  in  the  Acts 
now  in  force.    Considerations  of  the  great  hardship  of  allow- 
ing the  unauthorised  copying  and  publication  of  the  copies 
of  paintings,  drawings,  and  photographs  were  not  regarded 
as  sufficient  to  justify  the  courts  of  law  or  equity  in  inter- 
fering for  the  protection  of  the  owners  of  such  works,  and 
the  intervention  of  the  Legislature  was  necessary  to  confer 
a  copyright  in  them ;  so  that  the  observations  of  the  Vice- 
Chancellor  on  the  hardship  of  denying  a  protection  from 
piracy  to  the  proprietor  of  newspaper  articles,  are  by  flo 
means  decisive  as  to  the  existence  of  a  right  to  prevent 
such  piracy  independent  of  the  statute.      If  it  be  thought 
only  just,  as  everybody  must  think  it,  that  the  publisher  of 
a  newspaper  should  be  able  to  restrain  the  wholesale  piracy 
of  its  contents,  there  does  not  seem  to  be  much  difficulty  in 
(a)  4  Buir.  2408. 
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the  way  of  interpreting  a  newspaper  to  be  a  "book''  within  PamII. 
tffe  meaning  of  sect.  2  of  the  above  Act,  there  construed 
to  mean  and  include  "  every  volume,  part  or  division  of  a 
volame,  pamphlet,  sheet  of  letterpress,  sheet  of  music,  map, 
chart,  or  plaii  separately  published,''  or  in  holding  it  to  be 
a  "periodical  work,  or  other  work  published  in  a  series  of 
books  or  pacts,"  within  the  meaning  of  sect.  19  of  the  same 
Act ;  in  either  of  which  cases,  however,  registration  would 
be  necessary  before  the  proprietor  could  sue  in  respect  of 
an  infiringement  of  his  copyright. 

Whether  a  copyright  exists  at  all  in  the  case  of  news-  Naiure  of  pro- 
papers  has  been  doubted  by  Lord  Chelmsford,  in  PiMt  v.  pa^r!°  *  ™*'' 
Walter,  {a)  and  his  Lordship  refers  to  the  language  of  Knight 
Bruce,  L.J.,  in  Ex  parte  Fo8s,{b)  as  seeming  to  imply  a  doubt 
in  the  mind  of  that  learned  judge  also  whether  there  was 
such  a  thing  as  copyright  in  a  newspaper.  The  Lord 
Justice  spoke  of  the  right  to  publish  newspapers  bearing 
a  particular  name  as  "that  which  has  been  called  the  copy- 
right of  a  newspaper."  Turner,  L.J.,  however,  in  the  same 
case,  considers  copyright  in  a  newspaper  as  a  right  "  which 
undoubtedly  exists."  (c) 

Though  it  is  somewhat  doubtful  whether  a  copyright  in 
newspapers  exists,  the  right  of  publishing  a  newspaper  is  no 
doubt  a  species  of  property.  It  has  been  held  to  be  goods 
and  chattels  under  the  Bankruptcy  Acts.  ((2) 

And,  though  there  is  nothing  analogous  to  copyright  in  the  Name  of  new»- 
name  of  a  newspaper,  the  proprietor  has  a  right  to  prevent  ^^^ 
any  other  person  from  adopting   the   same   name  for  any 
other  similar  publication ;  and  this  right  is  a  chattel  interest 
capable  of  assignment,  (e) 

The  right  of  publishing  a  newspaper  is  not  capable  of  Rig^tof 
seizure  by  the  sheriff  under  an  execution ;  but  the  doctrine  SSwBpapen* 
of  reputed  ownership  under  the  Bankruptcy  Acts  was  held 
applicable  to  it.(/) 

Where  the  registered  proprietor  of  certain  newspapers 
puhUshed  by  him,  being  also  the  owner  of  the  type  and 
plant  used  in  the  printing  of  them,  mortgaged  the  news- 

(a)  17  L.  T.  N.  S.  159.  See  also  the  American  case  of  Clayton  v. 
Stone  (2  Paine,  883,  391).  (6)  2  De  G.  &  J.  230. 

(c)  2  De  G.  &  J.  239. 

(d)  Lmffmany.  Tripp  (2  Bos.  &  P.,  67)  ;  Ex  parte  Foss,  2  De  G.  &  J. 
280.  See  per  Lord  Chelmsford,  C,  in  Flatt  v.  Walter  (17  L.  T.  N.  S.  169). 

(tf)  Per  Page  Wood,  L.J.,  in  Kelly  v.  Hutton  (L.  Rep.  3  Ch.  App.  708; 
19  L.  T.  N.  S.  231 ;  38  L.  J.  917  Ch. ;  and  see  the  cases  referred  to  in 
the  preceding  note,  and  Keene  v.  Harru,  referred  to  17  Ves.  338). 

(f)  Ex  parte  F<m,  M  supra.    See  also  Longman  v,  Tripp  (2  Bos.  & 
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Pabtil  papers,  type,  and  plant  to  F.,  who  took  no  steps  to  alter  the 
registration  of  proprietorship,  and  the  sheriff  entered  under 
an  execution  issued  by  a  creditor  of  the  publisher,  and 
though  possession  was  demanded  by  F.,  remained  in  posses- 
sion till  after  the  publisher  became  bankrupt,  which  took 
place  after  two  days,  it  was  held  that  the  type  and  plant 
were  not  within  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy  with  the  consent  of  the 
true  owner,  but  that  as  the  right  of  publication  was  not 
capable  of  seizure  by  the  sheriff,  and  the  bankrupt 
continued  the  sole  registered  proprietor,  and  nothing  had 
been  done  to  make  it  apparent  that  he  was  not  the  sole 
owner,  the  doctrine  of  reputed  ownership  applied  to  the 
newspapers,  (a) 

It  was  held  by  the  Scotch  Court  of  Session  that  the 
goodwill  of  a  newspaper  is  a  right  transmissible  to  the 
owner's  representatives,  and  that  where  the  surviving  joint 
proprietors  of  a  newspaper  do  not  agree  to  purchase  the 
share  of  a  deceased  partner,  that  share  may  be  sold  for 
behoof  of  his  representatives. (6) 

As  to  the  interpretation  of  an  agreement  relating  to  the 
user  by  one  newspaper  of  the  matter  and  types  of  another, 
see  the  case  of  Flatt  v.  Walter,  referred  to  in  the  next  part 
(on  Contracts  between  Authors,  Publishers,  and  Printers), 
fiepeaied  enact-  The  Government  for  a  long  time  regarded  the  press  with 
jealousy,  and  many  enactments  were  made  to  facilitate  the 
proof  of  the  publication  of  newspapers  as  well  as  to  secure 
to  Government  the  heavy  duties  with  which  they  were 
charged.  Even  the  size  of  newspapers  was  to  a  late  period 
regulated  by  statute.  An  Act  of  the  6  Geo.  4,  c.  119,  first 
allowed  them  to  be  printed  on  paper  of  any  size. 

Amongst  the  provisions  swept  away  by  the  Act  of 
32  &  33  Vict.  c.  24}  (called  "  The  Newspapers,  Printers,  and 
Reading  Rooms^  Act  '^)  were  enactments  requiring,  before 
the  publication  of  any  newspaper,  the  delivery  at  the  Stamp 
Office  of  a  declaration  containing  the  title  of  the  paper, 
description  of  the  house  where  it  was  to  be  published,  and 
the  names  and  places  of  abode  of  the  printer,  publisher,  and 
proprietor,  (c)  certified  copies  of  which  declarations  were 
to  be  received  as  conclusive  evidence  of  eve^thing  con- 
tained in  them  relating  to  the  newspapers  (d).  Copies  of  all 
newspapers  published  had  to  be  delivered  to  the  Commis- 
sioners of  Stamps  and  Taxes,  and  might  be  produced  in 

(a)  Ec  parte  Foss  (2  De  G.  &  J.  230). 

(6)  APCormick  v.  M'Cubbin  (1  Scotch  Seas.  Gas.  641,  4  July,  1822) 

(c)  6  &  7  Will.  4,  c.  76,  s.  6.  (d)  Sect.  8. 
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evidence,  (a)     Every  sapplement  to  a  newspaper  must  have      PamH. 
had  the  word  "  supplement''  printed  on  it,  and  have  had         — 
the  same  title  and  date  as  the  newspaper,  and  a  penalty 
was  incurred  by  publishing  supplements  without  the  news- 
papers. (&) 

Every  person  who  prints  any  paper  for  hire,  reward,  gain.  Printer  mait 
or  profit,  must  still  carefully  preserve  and  keep  one  copy  S^^*pJJSJ.**' 
(at  least)  of  every  paper  so  printed  by  him  or  her,  on  which  J2*^,J*"*  **' 
he  or  she  must  write,  or  cause  to  be  written  or  printed,  in  Sere©?' 
fair  and  legible  characters,  the  name  and  place  of  abode  of 
the  person  or  persons  by  whom  he  or  she  is  employed  to 
print  the  same.     Every  person  so  printing  who  neglects  to 
have  written  or  printed  the  name  of  the  employer,  or  to 
keep  or  preserve  it  for  the  space  of  six  calendar  months 
next  after  the  printing  thereof,  or  to  produce  and  show  the 
same  to  any  justice  of  the  peace  who  within  the  said  space 
of  six  calendar  months  may  require  to  see  the  same  is,  for 
every  such  omission,  neglect,  or  refusal,  to  forfeit  and  lose 
the  sum  of  twenty  pounds,  (c) 

This  does  not  apply  to  any  papers  printed  by  the  EzoepttoiuL 
authority  and  for  the  use  of  either  House  of  Parliament  ;(d) 
or  to  the  impression  of  any  engraving ;  or  to  the  printing 
by  letterpress  of  the  name,  or  the  name  and  address,  or 
business  or  profession,  of  any  person,  and  the  articles  in 
which  he  deals ;  or  to  any  papers  for  the  sale  of  estates  or 
goods  by  auction  or  otherwise,  (e) 

Neither  is  it  required  that  the  name  and  residence 
of  the  printer  should  be  printed  upon  any  bank  note,  or 
bank  post  bill  of  the  Governor  and  Company  of  the  Bank 
of  England ;  upon  any  bill  of  exchsmge,  or  promissory  note, 
or  upon  any  bond  or  other  security  for  payment  of  money ; 
or  upon  any  bill  of  lading,  policy  of  insurance,  letter  of 
attorney,  deed,  or  agreement;  or  upon  any  transfer  or 
assignment  of  any  public  stocks,  fun^,  or  other  securities, 
or  upon  any  transfer  or  assignment  of  the  stocks  of  any 
public  corporation  or  company  authorised  or  sanctioned  by 
Act  of  Parliament,  or  .upon  any  dividend  warrant  of  or  for 
any  such  public  or  other  stocks,  funds,  or  securities;  or 
upon  any  receipt  for  money  or  goods ;  or  upon  any  proceed- 
ing in  any  court  of  law  or  equity,  or  in  any  inferior  court, 
warrant,  order,  or  other  papers  printed  by  the  authority  of 
any  public  board  or  public  officer  in  the  execution  of  the 
duties  of  their  respective  offices,  notwithstanding  the  whole 

(a)  Sect.  13.  .         (b)  Sect.  6. 

(c)  89  Geo.  3,  c.  79,  s.  29  ;   82  &  88  Vict  c.  24,  sched.  2. 
Id)  lb.  B.  28.  (e)  Sect.  31. 
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Pabt  il       or  any  part  of  the  said  several  securities,  instruments,  paro- 
ceedings,  matters,  and  things  aforesaid  shall  have  been  or 
shall  be  printed,  (a) 
Heooveryof  Penalties   (not  exceeding  the  sum  of  20Z.)  may  be  re- 

penaitiea.  covered  in  a  summary  way  before  any  justice  or  justices  of 

the  peace  for  the  county,  stewartry,  nding,  division,  city, 
town,  or  place  in  which  the  same  are  incurred,  or  the  person 
who  has  incurred  them  happens  to  be ;  (6)  and  when  bo 
recovered,  one  moiety  of  the  penalty  is  to  go  to  the  informer 
and  the  other  moiety  to  the  Crown,  (c) 

Prosecutions  or  actions  for  penalties  under  this  Act  are 
to  bo  brought  within  three  calendar  months  next  after  they 
are  incurred;  {d)  and  they  can  only  be  brought  and  pro- 
secuted in  the  name  of  Her  Majesty's  Attorney  or  Solicitor- 
General  in  England,  or  Her  Majesty  Advocate  in  Scotland ; 
every  proceeding  commenced  or  prosecuted  in  the  name  or 
names  of  any  other  person  or  persons  is  to  be  null  and  void 
to  all  intents  and  purposes. (e) 
Printer  to  print  On  overy  porsou  who  prints  any  paper  or  book  whatsoever 
addreM  on°  which  is  meant  to  be  published  or  dispersed,  and  who  does 
papera,  Ac.  j^^^  print  upou  the  front  of  every  such  paper,  if  the  same 
shall  be  printed  on  one  side  only,  or  upon  the  first  or  last 
leaf  of  every  paper  or  book  which  shall  consist  of  more  than 
one  leaf,  in  legible  characters^  his  or  her  name  and  usual 
place  of  abode  or  business,  sect.  2  of  2  &  3  Vict.  c.  12,(/) 
inflicts  a  penalty  of  not  more  than  five  pounds  for  every 
copy  of  such  paper  so  printed.  A  similar  penalty  is  inflicted 
on  every  person  who  publishes,  or  disperses,  or  assists  in 
publishing  or  dispersing,  any  printed  paper  or  book  on 
which  the  name  and  place  of  abode  of  the  person  printing 
the  same  is  not  printed  as  aforesaid.  But  this  provision 
is  not  to  be  construed  to  impose  any  penalty  upon  any 
person  for  printing  any  of  the  papers  above  excepted,  (j) 

In  the  case  of  books  or  papers  printed  at  the  University 
Press  of  Oxford  or  the  Pitt  Press  of  Cambridge,  the  printer, 
instead  of  printing  his  name  thereon,  is  to  print  the  follow- 
ing words,  "  Printed  at  the  University  Press,  Oxford,"  or 
''The  Pitt  Press,  Cambridge,"  as  the'case  may  be. (A) 

Proceedings  for  the  recovery  of  any  fine,  penalty,  or 
forfeiture  under  the  provisions  of  this  Act  must  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  of  the 
Attorney  or  SoHcitor-General  in  England,  or  Her  Majesty's 

(a)  51  Geo.  3,  c.  66,  s.  3  ;  32  &  33  Vict.  c.  84,  ached.  2. 

(b)  Sect.  36.  (c)  Sect.  36.  (r/)  Sect.  34. 
(e)  9  &  10  Vict.,  c.  83,  B.  1 ;  32  &  83  Vict.  c.  24,  Bched.  2. 

(/)  32  &  33  Vict.  c.  24,  scherl.  2.  (a)  Vide  ante,  p.  267. 

(A)  2  &  3  Vict.  c.  12,  a.  3. 


Digitized  by  VjOOQ IC 


LAW   BEIATIKa  TO  NXWSPAFSB8.  259 

Advocate  for  SooUand  (as  the  case  may  be  respectiyely).      PAna 
All  proceedings  commenced,  prosecuted,  or  filed  otherwise        "^ 
are  to  be  null  and  void  to  all  intents  and  purposes,  (a) 

None  of  the  preceding  euEbctments  apply  to  Ireland.  (6) 

As  to  the  enforcement  by  bill  in  equity  of  the  discovery  bai  for  ais- 
of  the  proprietors,  printers,  or  publishers  of  newspapers,  JSSSit?'^™' 
sect,  19  of  6  A  7  Will.  4,  c.  76,(c)   enacts  that,  "  if  any  «'  newspapem. 
person  shall  file  any  bill  in  any  court  for  the  discovery  of 
the  name  of  any  person  concerned  as  printer,  publisher,  or 
proprietor  of  any  newspaper,  or  of  any  matters  relative  to 
the  printing  or  publishing  of  any  newspaper,  in  -order  the 
more  effectually  to  bring  or  carry  on  any  suit  or  action  for 
damages  alleged  to  have  been  sustained  by  reason  of  any 
slanderous  or  libellous  matter  contained  in  any  such  news- 
paper respecting  such  person,  it  shall  not  be  lawful  for  the 
defendant  to  plead  or  demur  to  such  bill,  but  such  defendant 
shall  be  compellable  to  make  the  discovery  required.'' 

A  proviso  is  added  ''that  such  discovery  shall  not  be 
made  use  of  as  evidence  or  otherwise  in  any  proceeding 
against  the  defendant,  save  only  in  that  proceeding  for 
which  the  discovery  is  made.'' 

This  enactment  applies  to  Ireland. 

Previously  to  the  passing  of  the  Act  16  &  17  Vict.  c.  63,  stamp  duuea. 
a  duty  was  payable  on  aU  advertisements  contained  in  or 
published  along  with  newspapers,  or  periodical  or  other 
literary  works.  Sect.  5  of  that  Act  repealed  the  duty  on 
advertisements  in  all  such  cases.  And  down  to  the  passing 
of  the  Act  18  Vict.  c.  27,  it  was  not  allowable  to'  print  or 
publish  newspapers  except  on  stamped  paper.  That  Act 
abolished  the  necessity  of  stamped  paper  except  for  the 
purpose  of  firee  transmission  by  post.  The  Customs  and 
Inland  Revenue  Act  of  last  year(c{)  does  away  with  all 
stamp  duties  on  newspapers  for  the  future,  (e) 

As  to  the  registration  of  newspapers  at  the  Post  Office,  B«giitration  at 
the  Post  Office  Act  of  last  year,(/)  after  describing  what  is  ^«»*^'^ 
a  newspaper  within  its  meaning,  provides  (sect.  7)  that  the 
proprietor  or  printer  of  any  newspaper,  and  the  proprietor 
or- printer  of  any  publication  which,  regard  being  had  to  the 
proportion  of  advertisements  to  other  matter  therein,  is  not 
within  the  description  aforesaid,  but  which  was  stamped  as 
a  newspaper  before  the  passing  of  the  Act  18  &  19  Vict. 
c.  27,  may  register  it  at  the  General  Post  Office  in  London 
at  such  time  in  each  year  and  in  such  form  and  with  such 
particulars  as  the  Postmaster-General  from   time  to  time 

(a)  2  &  8  Vict.  c.  12,  b.  4.    (b)  See  82  &  88  Vict.  c.  24.  ached.  2.    (c)  Ih 
(<0  83  &  84  Vict.  c.  82.         (e)  Sect.  12         (/)  88  &  84  Vict.  c.  79. 

s  2 
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Paw  u.       directs,  paying  on  each  registration  such  fee  not  exceeding 
"•"         five  shillings  as  the  Postmaster-General,  with  the  approval 
of  the  Treasury,  from  time  to  time  directs. 

The  Postmaster-General  may  from  time  to  time  revise  the 
register  and  remove  therefrom  any  publication  not  being  a 
newspaper,  (a) 

The  decision  of  the  Postmaster-General  on  the  admission 
to  or  removal  from  the  register,  of  a  publication  is  final,  save 
that  the  Treasury  may,  if  they  think  fit,  on  the  application 
of  any  person  interested,  reverse  or  modify  the  decision,  and 
order  accordingly.  (6) 

Any  publication  for  the  time  being  on  the  register  is  for 
the  purposes  of  this  Act  to  be  deemed  a  registered  news- 
paper, (c) 
PMUge.  Registered  newspapers,  book  packets,  pattern  or  sample 

packets,  and  post  cards  may  be  sent  by  post  between 
places  in  the  United  Kingdom,  at  the  following  rates  of 
postage : — 

On  a  registered  newspaper,  with  or  with- 
out a  supplement  or  supplements        . . .  One  halfpenny. 
On  each  registered  newspaper  in  a  packet 
of  two  or  more,  with  or  without  a  sup- 
plement or  supplements    '      One  halfpenny. 

On  a  book  pEicket  or  pattern  or  sample 
packet : — 

If  not  exceeding  two  ounces  in  weight  One  halipenny. 
If  exceeding  two  ounces  in  weight,  for 
the   first  two  ounces  and  for  every 
additional  two  ounces  or  fractional 

part  of  two  ounces    ...         One  halfpenny. 

On  a  post  card      ...         ...  One  halfpenny. 

But  a  packet  of  two  or  more  registered  newspapers  with 
or  without  a  supplement  or  supplements  is  not  to  be  liable 
under  this  section  to  a  higber  rate  of  postage  than  the  rate 
chargeable  on  a  book  packet  of  the  same  weight,  (d) 

The  Postmaster-General  may  from.time  to  time,  with  the 
approval  of  the  Treasury,  make,  in  relation  respectively  to 
registered  newspapers,  book  packets,  pattern  or  sample 
packets,  and  post  cards,  sent  by  post,  such  regulations  as  he 
thinks  fit,  for  all  or  any  of  the  following  purposes : — 

For  prescribing  and  regulating  the  times  and  modes  of 
posting  and  delivery : 

(a)  88  &  34  Vict.  c.  79,  b.  7.  (b)  lb,  (c)  76. 

{d)  Sect  8.  The  enactments  as  to  the  postage  of  newspapers,  con- 
tained in  sects.  42  &  44  of  8  &  4  Vict.  c.  96,  are  repealed  by  this  Act : 
(Sect.  4,  sched.  1). 
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For  prescribing  prepayment  and  regulating  the   mode      Pawil 
thereof : 

For  regulating  the  affixing  of  postage  stamps  : 

For  prescribing  and  regulating  the  payment   again   of 
postage  in  case  of  redirection  : 

For  regulating    dimensions    and  maximum    weight    of 
packets : 

For  regulating  the  nature  and  form  of  covers  : 

For  prohibiting  or  restricting  the  printing  or  writing  of 
marks  or  communications  or  words : 

For  prohibiting  inclosures ; 
and  such  other  regulations  as  from  time  to  time  seem  expe- 
dient for  the  better  execution  of  the  Act.  (a) 

Any  approval  of  the  Treasury  under  this  Act  is  to  be 
deemed  an  order  within  the  Documentary  Evidence  Act, 
1868  (31  &  32  Vict.  c.  37),  which  Act  is  to  have  eflfect  as  if 
the  Postmaster-General  were  mentioned  in  the  first  column, 
and  any  secretary  or  assistant-secretary  of  the  Post  Office 
were  mentioned  in  the  second  column  of  the  schedule  to 
that  Act.  (6) 

If  any  registered  or  other  newspaper,  supplement,  pub-  Newn)aperB,  ao 
lication,  book  packet,  pattern  or  sample  pckcket,  or  post  card,  ?oii5ty*with*** 
is  sent  by  post  otherwise  than  in  conformity  with  the  Act  or  ^®*' 
any  Treasury  warrant  or  Post  Office  regulations,  it  shall  be 
either  returned  to  the  sender  thereof  or  forwarded  to  its 
destination,  in  either  case  charged  with  such  rate  of  postage 
not  exceeding  the  letter  rate   of  postage,  or  without  any 
additional   charge,   as    the    Postmaster-General,   with  the 
approval  of  the  Treasury,  from  time  to  time  directs,  having 
been,  if  necessary,  detained  and  opened  in  the  Post  Office,  (c) 

The  Postmaster-General  may  from  time  to  time,  with  indecent  or 
the  approval  of  the  Treasury,  make  such  regulations  as  he  <>*>«»»»•  ph>««- 
thinks  fit  for  preventing  the  sending  or  delivery  by  post  of 
indecent  or  obscene  prints,  paintings,  photographs,  litho- 
graphs, engravings,  books,  or  cards,  or  of  other  indecent  or 
obscene  articles,  or  of  letters,  newspapers,  supplements, 
publications,  packets,  or  post  cards,  having  thereon,  or  on 
the  covers  thereof,  any  words,  marks,  or  designs  of  an 
indecent,  obscene,  libellous,  or  grossly  offensive  character,  {d) 

Any  publication  coming  within  the  following  description  what  are  newe- 

(a^  Sect.  9.  (6)  Sect.  21.  SnSt. 

(c)  Sect.  15.  The  enactments  contained  in  sects.  13,  16,  &  17  of 
3  &  4  Vict.  c.  96,  as  to  newspapers  posted  without  being  stamped  or 
prepaid,  or  sufficiently  stamped,  are  repe^ed  by  the  present  Act  (sect.  4, 
flched.  1).  So  also  are  the  enactments  contained  in  sect.  45  of  the  former 
Act  SB  to  the  examination  of  newspapers  by  the  Postmaster-General« 

(d)  Sect  20. 
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Pakt  n.  is,  for  the  purposes  of  this  Act,  to  be  deemed  a  newspaper — 
any  publication  consisting  wholly  or  in  great  part  of  poli- 
tical or  other  news,  or  of  articles  relating  thereto,  or  to 
other  current  topics,  with  or  without  advertisements ;  sub- 
ject to  these  conditions — 

That  it  be  printed  and  published  in  the  United  Kingdom ; 

That  it  be  published  in  numbers  at  internals  of  not 
more  than  seven  days ; 

That  it  be  printed  on  a  sheet  or  sheets  unstitched ; 

That  it  have  the  full  title  and  date  of  publication  printed 
at  the  top  of  the  first  page,  and  the  whole  or  part  of 
the  title  and  the  date  of  publication  printed  at  the  top 
of  every  subsequent  page,  (a) 

The  definition  of  a  newspaper  contained  in  6  &  7  Will.  4, 
c.  76,  s.  4  (not  repealed  by  the  Act  of  last  year),  viz.,  ''any 
paper  containing  public  news,  intelligence,  or  occurrences, 
printed  in  any  part  of  the  United  Kingdom  to  be  dispersed 
and  made  public  ;  also  any  paper  printed  in  any  part  of  the 
United  Kingdom  weekly  or  oftener,  or  at  intervals  not  exceed- 
ing twenty-six  days,  containing  only,  or  principally  adver- 
tisements ;  and  also  any  paper  containing  any  public  news, 
intelligence,  or  occurrences,  or  any  remarks  or  observations 
thereon,  printed  in  any  part  of  the  United  Kingdom  for  sale 
and  published  periodically,  or  in  parts,  or  numbers,  at 
intervals  not  exceeding  twenty-six  days  between  the  publi- 
cation of  any  two  such  parts,  papers  or  numbers,  where  any 
of  the  said  papers,  parts  or  numbers  respectively  shall  not 
exceed  two  sheets  of  the  dimensions'' (6)  specified  in  the 
Act,  &c.,  is  not  to  be  deemed  to  conl^n  or  affect  the 
definition  of  a  newspaper  for  the  purposes  of  the  Act  of  last 
year  or  any  other  enactments  regulating  the  sending  of 
newspapers  by  post.(c) 
suppiemente.  And  the  following  is,  for  the  purposes  of  the  Act,  to  be 
deemed  a  supplement  to  a  newspaper, — a  publication  con- 
sisting wholly  or  in  great  part  of  matter  like  that  of  a  news- 
paper, or  of  advertisements,  printed  on  a  sheet  or  sheets  or 
a  piece  or  pieces  of  paper,  unstitched,  or  consisting  wholly 
or  in  part  of  engravings,  prints,  or  lithographs  illustrative 
of  articles  in  the  newspaper ;  such  publication  in  every  case 
being  published  with  the  newspaper,  and  having  the  title 
and  date  of  publication  of  the  newspaper  printed  at  the  top 
of  every  page,  or  at  the  top  of  every  sheet  or  side  on  which 
any  such  engraving,  prints  or  Uthograph  appears.  ((2) 

(a)  83  &  34  Vict  a  79,  s.  6. 

(b)  See  Attorney-General  v.  Bradbury  (7  £xch.  97). 

(c)  33  &  34  Vict.  c.  79,  s.  4.  (d)  Id,,  sect  6. 
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If  a  question  arises  whether  any  publication,  not  being  Pakt  n. 
a  registered  newspaper,  is  a  newspaper  or  a  supplement,  or 
whether  any  packet  is  a  book  packet  or  pattern  or  sample 
packet,  within  the  Act  or  any  Treasury  warrant  or  Post 
Office  regulations,  the  decision  thereon  of  the  Postmaster- 
General  is,  by  the  Act,  made  final,  save  that  the  Treasury 
may,  if  they  think  fit,  on  the  application  of  any  person 
interested,  reverse  or  modify  the  decision,  and  order  accord- 
ingly.(a) 

The  Treasury  may  from  time  to  time,  by  Treasury  ooionw  and 
warrant,  allow  any  newspapers,  British,  colonial,  or  foreign,  '''"**«°  poetag*. 
to  be  sent  by  post  between  the  United  Kingdom  and  places 
ont  of  the  United  Kingdom,  or  between  places  out  of  the 
United  Kingdom,  whether  through  the  United  Kingdom  or 
not,  at  such  rates  of  postage,  not  exceeding  threepence  for 
each  newspaper  irrespectively  of  any  colonial  or  foreign  post- 
age, and  on  such  conditions,  as  they  think  fit,  and  according 
to  Post  Office  regulations  to  be  from  time  to  time  made  in 
that  behalf.  (6) 

Any  Treasiuy  warrant  and  Post  Office  regulations  made 
in  that  behalf  before  the  passing  of  the  Act  of  last  year,  are 
confirmed  by  it,  and  are  to  continue  in  force  unless  and 
until  altered  by  Treasury  warrant  or  Post  Office  regulations 
(as  the  case  may  be).(c) 

A  registered  newspaper  is  to  be  deemed  a  newspaper 
for  the  purposes  of  any  arrangement  or  convention  between 
Her  Majesty^s  Government  and  any  colonial  or  foreign 
government  for  securing  advantages  for  newspapers  sent  by 
po8t.(d) 

The  foreign  postage  marked  on  any  newspaper  or  letter, 
or  printed  paper  brought  into  the  United  Kingdom,  is  to  be 
received  in  all  courts  of  justice  and  other  places  as  conclu- 
sive evidence  of  the  amount  of  foreign  postage  payable  in 
respect  of  such  newspaper,  Ac,  in  addition  to  the  British 
postage;  and  such  foreign  postage  is  to  be  recoverable 
within  the  United  Kingdom  and  Her  Majesty's  other 
dominions  as  postage  due  to  Her  Majesty.  (0) 

The  Commissioners  of  Inland  Revenue  are  from  time  to  stamps. 
time  to  provide  proper  dies  and  other  implements  for  denoting 
by  adhesive  or  embossed  or  impressed  stamps,  or  otherwise, 
the  duties  of  postage  payable  in  the  United  I^ngdom  under 

(a)  Seot.  14.  The  similar  provision  in  sect.  46  of  3  &  4  Vict.  c.  96,  is 
repealed  (sect.  4,  sched.  1). 

(b)  Sect.  12.  The  provisions  on  this  subject  contained  in  sects. 
47-61  (both  inclusive)  of  8  &  4  Vict.  c.  96,  are  repealed  (sect.  4, 
sched.  1).  (c)  lb. 

(d)  Sect.  11.  (6)  3  &  4  Vict.  0.96,  a.  32« 
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PaetIL  this  Act,  or  any  Treasury  warrant  thereunder;  and  those 
duties  are  to  be  deemed  stamp  duties,  and  to  be  under  the 
management  of  the  Commissioners  of  Inland  Ileyenue.(a) 

So  much  of  the  Act,  3  &  4  Vict.  c.  96,  as  relates  to  stamp 
duties  under  that  Act  is  to  apply  to  the  stamp  duties  under 
this  Act.(&) 

Newspapers  liable  to  postage,  if  posted  in  any  town  or 
place  within  the  United  Kingdom,  and  inclosed  in  stamped 
covers,  or  having  a  stamp  or  stamps  affixed  thereto  (the  stamp 
or  stamps  being  in  every  case  affixed  or  appearing  on  the  out- 
side, of  the  proper  value,  and  not  used  before),  are  to  pass 
by  the  post  free  of  postage ;  and  the  amount  of  stamps 
required  may  be  made  up  by  affixing  such  a  number  of 
adhesive  stamps  as,  alone  or  in  combination  with  the  stamp 
already  impressed,  may  be  required,  (c) 
Forging  or  It  is  a  fclouy  to  forge  or  counterfeit,  or  cause  to  be  forged 

SSSpdie£°Aa  ^^  Counterfeited,  the  dies,  plates,  or  other  instruments  used 
for  stamping,  or  to  forge,  counterfeit,  or  imitate,  or  cause 
or  procure  to  be  forged,  counterfeited,  or  imitated,  the 
stamp,  mark,  or  impression  of  any  such  die,  Ac,  or  to  have 
in  one's  possession  knowingly  and  without  lawful  excuse  (the 
proof  whereof  lies  on  the  person  accused)  any  false,  forged, 
or  counterfeited  die,  Ac,  or  any  part  of  one,  or  any  instru- 
ment resembling  or  intended  to  resemble  it,  wholly  or  in 
part;  or  to  stamp  or  mark,  or  cause  or  procure  to  be  stamped 
or  marked  any  paper,  or  other  substance  or  material  what- 
soever, with  any  such  false,  forged,  or  counterfeited  die,  &c. ; 
or  to  use,  utter,  sell  or  expose  to  sale,  or  cause  to  be  used, 
uttered,  or  exposed  to  sale,  or  knowingly  and  without  law- 
ful excuse  (the  proof  whereof  lies  on  the  person  accused)  to 
have  in  one's  possession  any  paper,  or  other  substance  or 
material,  having  thereon  the  impression  or  any  part  of  the 
impression  of  any  such  false,  forged,  or  counterfeit  die, 
Ac,  or  having  thereon  any  false,  forged,  or  counterfeit 
stamp  or  impression,  resembling  or  representing,  either 
wholly  or  in  part,  or  intended  or  liable  to  pass  or  be 
mistaKen  for  the  stamp,  mark,  or  impression  of  any  such 
die,  Ac,  which  has  been  or  shall  be,  or  may  be  so  provided, 
made  or  used  as  aforesaid,  knowing  such  false,  forged,  or 

(a)  88  &  84  Vict.  c.  79,  s.  18. 

(h)  lb.  The  enactments  contained  in  sects.  8  and  4  of  16  &  1 7  Vict. 
c.  63,  as  to  stamp  duties  on  newspapers  and  supplements,  and  as  to  the 
cancelling  and  allowing  for  newspaper  stamps  on  hand,  are  repealed  by 
the  present  Act :  (sect.  4,  sched.  1).  So  is  the  whole  of  the  Act  of 
18  &  19  Vict.  c.  27,  passed  to  amend  the  laws  relating  to  the  stamp 
duties  on  newspapers,  and  to  provide  for  the  transmission  by  post  of 
printed  periodical  publications :  (Tb.)  (c)  3  &  4  Vict.  c.  96,  s.  12. 
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coanterfeit  stamp,  mark,  or  impression  to  be  false,  forged,  or  Pabs  u. 
coimterfeit;  or  with  intent  to  defraud  Her  Majesty,  her 
heirs,  or  successors,  privately  or  firaudulently  to  use,  or  cause 
or  procure  to  be  privately  or  fraudulently  used,  any  die,  &c., 
so  provided,  made  or  used,  or  hereafter  to  be  provided, 
made,  or  used  as  aforesaid,  or,  with  such  intent,  privately  to 
stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked, 
any  paper,  substance,  or  material  whatsoever  with  any  such 
die,  &c.,  as  last  mentioned  ;  or  knowingly  and  without  law- 
ful excuse  (the  proof  whereof  lies  on  the  person  accused) 
to  have  in  one's  possession  any  paper,  or  other  substance  or 
material,  so  privately  or  fraudulently  stamped,  or  marked  as 
aforesaid,  (a) 

Fraudulently  to  remove  or  cause  to  be  removed  from  any  Fraudoient 
cover  or  paper  the  stamp  or  impression  of  any  such  die,  Ac,  SS^pa  ° 
as  mentioned  in  the  last  paragraph,  with  intent  to  use  it  on 
another ;  or  fraudulently  to  use  a  stamp  or  impression  so 
removed ;  or  fi'audulently  to  erase,  cut,  &c.,  or  cause  to  be 
erased,  cut,  Ac,  from  any  cover  or  paper,  any  name,  date, 
or    other    matter    or    thing  thereon   written,  printed,   or 
expressed,  with  intent  to   use  any   stamp   or  mark  then 
impressed  or  being  upon  it,  or  that  it  may  be  used  for  the  • 
purpose    of   defrauding   Her  Majesty;    or    to    do    or   be 
concerned  in  any  other  fraudulent  act,  contrivance,  or  device 
whatever,  with  intent  to  defraud  Her  Majesty,  &c.,  of  any 
of  the  rates  or  duties  provided  by  the  Act,  is  an  offence 
punishable  by  a  forfeiture  of  20f.,  to  be  recovered  with  full 
costs  of  suit.(fe) 

It  is  unlawful  for  any  person  to  affix  to  a  newspaper,  supple-  imprened 
ment,  publication,  packet,  letter,  or  card  sent  by  post,  or  to  JS5"edii^ 
the  cover  thereof  (if  any),  by  way  of  prepayment  of  postage  JS^^^beSS. 
thereon,  an  embossed  or  impressed  stamp  cut  out  or  other- 
wise separated  from  the  cover  or  other  paper,  card,  or  thing 
on  which  such  stamp  was  embossed  or  impressed,  although 
Such  stamp  has  not  been  before  sent  by  post  or  used.(c) 

If  any  newspaper,  supplement,  publication,  &c.,  is  sent  by 
post  with  a  stamp  affixed  thereto,  or  to  the  cover  thereof,  (if 
any),  that  has  been  so  cut  out  or  separated,  the  postage 
thereof,  as  far  as  it  purports  to  be  prepaid  by  that  stamp,  is 
to  be  deemed  to  be  not  prepaid,  (d) 

The  enactments  contained  in  6  &  7  Will.  4,  c.  76,  allowing 
a  discount  of  25  per  cent,  on  newspaper  stamps  in  Ireland;  (e) 


(a)  3  &  4  Vict.  c.  96,  s.  22. 

(6)  lb.,  sect.  23.     Cf.  sect.  18  of  33  &  34  Vict.  c.  79. 
(c)  83  &  34  Vict.  c.  79,  s.  19.  (d)  lb. 

(e)  6  &  7  Will  4,  a  76,  s.  2. 
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Fabt  il  those  relating  to  the  cancelling  of  stamps  rendered  useless 
by  that  Act;  (a)  and  those  providing  that  a  separate  stamp  or 
die  should  be  used  for  each  newspaper,  and  that  every  news- 
paper should  be  printed  on  paper  stamped  with  such  appro- 
priate die  ',(h)  as  well  as  the  section  relating  to  the  construc- 
tion of  the  terms  used  in  that  Act,(c)  are  repealed  by  the 
present  Act.(d) 

For  the  purposes  of  the  Post-Office  Act,  1 870,  the  Channel 
Islands  and  the  Isle  of  Man  are  to  be  deemed  parts  of  the 
United  Kingdom ;(e)  and  the  Act  of  11  &  12  Vict.  c.  117, 
relating  to  the  postage  of  newspapers  published  in  the 
Channel  Islands  and  the  Isle  of  Man  is  repealed.  (/) 
DocamentB  Any  pcrsou  who  prints  any  copy  of  any  proclamation, 

iSto^be'print«d  Order,  or  regulation  which  falsely  purports  to  have  been 
printer*™"'*'*'  printed  by  the  Govemment  printer,  or  to  be  printed  under 
the  authority  of  the  Legislature  of  any  British  colony  or 
possession,  or  tenders  in  evidence  any  copy  of  any  such  pro- 
clamation, order,  or  regulation,  which  falsely  purports  to 
have  been  printed  as  aforesaid,  knowing  that  the  same  was 
not  so  printed,  is  guilty  of  forgery,  and  on  conviction  is  liable 
to  be  sentenced  to  penal  servitude  for  such  term  as  is  pre- 
•  scribed  by  the  Penal  Servitude  Act,  1864,  as  the  least  to 
which  an  offender  can  be  sentenced  to  penal  servitude,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour.(^) 

For  the  purposes  of  this  enactment  the  expression 
''British  colony  and  possession''  includes  the  Channel 
Islands,  the  Isle  of  Man,  and  such  territories  as  may,  for  the 
time  being,  be  vested  in  Her  Majesty  by  virtue  of  any  Act 
of  Parliament  for  the  Government  of  India,  and  all  other 
Her  Majesty's  dominions ;  "  Legislature "  signifies  any 
authority,  other  than  the  Imperial  Parliament  or  Her 
Majesty  in  Council,  competent  to  make  laws  for  any  colony 
or  possession  ;  and  "  Govemment  printer "  is  to  mean  and 
include  the  printer  to  Her  Majesty,  and  any  printer  pur- 
porting to  be  the  printer  authorised  to  print  the  statutes, 
ordinances.  Acts  of  State,  or  other  public  Acts  of  the  Legis- 
lature of  any  British  colony  or  possession,  or  otherwise  to  be 
the  Government  printer  of  such  colony  or  possession.  (7t) 
Prohibition  of  Advortisements  of  rewards  for  the  return  of  stolen  goods 
res^^rtn"''"'*  are  prohibited  under  a  penalty, 
.toiengooda  g^ct.  102  of  24  &  25  Vict.  c.  96.  provides  that  whosoever 


Pi 


Sect.  34.  (6)  Sect.  3.  (c)  Sect.  36. 

83  &  34  Vict  &  79,  s.  4,  ached.  1.         (c)  Sect.  3. 
Sect.  4  and  ached.  1.  (</)  31  &  32  Vict.  c.  37,  a.  4. 

)  lb.y  aect  5. 
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publicly  advertise  a  reward  for  the  return  of  any  pro-      Pabt  ii 
whatsoever,  which  shall  have  been  stolen  or  lost,  and 
in  such  advertisement  use  any  words  purporting  that 
to  questions  will  be  asked,  or  shall  make  use  of  any  words 
in  any  public  advertisement  purporting  that  a  reward  will  be 

£'ven  or  paid  for  any  property  which  shall  have  been  stolen  or 
3t,  without  seizing  or  making  any  inquiry  after  the  person 
producing  such  property,  or  shall  promise  or  offer  in  any  such 
public  advertisement  to  return  to  any  pawnbroker  or  other 
person  who  may  have  bought  or  advanced  money  by  way 
^  loan  upon  any  property  stolen  or  lost,  the  money  so 
paid  or  advanced,  or  any  other  sum  of  money  or  reward 
K>r  the  return  of  such  property,  or  shall  print  or  publish 
any  such  advertisement,  shaU  forfeit  the  sum  of  fifty  pounds 
for  every  such  offence  to  any  person  who  will  sue  for  the 
same  by  action  of  debt,  to  be  recovered  with  full  costs  of 
snit. 

This  provision  having  given  occasion  to  many  vexatious 
proceediings  at  the  instance  of  common  informers  against 
printers  and  publishers  of  newspapers,  the  Legislature  inter- 
vened in  an  Act  of  last  year(a)  to  remedy  the  abuse. 

The  Act  provides  that  no  action  shall  be  brought  against 
the  printer  or  publisher  of  a  newspaper  to  recover  the  pro- 
perty under  sect.  102  of  24  &  25  Vict.  c.  96,  unless  the  assent 
in  writing  of  the  Attorney  or  Solicitor  General  for  England, 
if  the  action  is  brought  in  England,  or  for  Ireland,  if  the 
action  is  brought  in  Ireland,  has  been  first  obtained  to  the 
bringing  of  the  action. (fc) 

It  also  limits  the  time  for  bringing  the  action  to  a  period 
of  six  months  after  the  forfeiture  is  incurred  ;(c)  and  con- 
tains a  provision  for  staying  proceedings  in  actions  brought 
before  the  passing  of  the  Act,{d) 

The  term  ''  newspaper''  for  the  purpose  of  this  Act  is  to 
Biean  a  newspaper  as  defined  for  the  purposes  of  the  Acts 
for  the  time  being  in  force  relating  to  the  carriage  of  news- 
papers by  post.(e) 

(a)  33  &  34  Vict.  c.  65.  (h)  Sect.  3.  (c)  76. 

(rf)  Sect.  4.  (c)  Sect.  2.     Vide  ante,  pp.  261,  262. 
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PART    III. 


CONTRACTS   BETWEEN  AUTHORS,  PUBLISHERS, 
PRINTERS,  &c. 

GoniTHctBin       The    foundation   on   whicli   contracts   between   publishers, 

aSSoS;  publ^^  authors,  and  others  rest,  is  the  same  as  that  which  forms 

Ushers,  Ac         the  basis  of  all  ordinary  contracts,  and  they  may  be  enforced 

either  by  action  on  the  special  contract,  or,  where  a  special 

contract  does  not  exist,  by  the  usual  action  for  work  and 

labour  done,  (a) 

Agreement  not       If  the  agreement  is  one  "  that  is  not  to  be  performed 

wiSi^^w'.'^*  within  the  space  of  one  year  from  the  making  thereof  no 

action  can  be  brought  upon  it,  "  unless  the  agreement  upon 

which  such  action  shall  be  brought  or  some  memorandum 

or  note  thereof  is  in  writing,  and  signed  by  the  party  to  be 

charged  therewith,^' (6)  and  the  word  "agreement''  includes 

the  consideration  for  the  promise  as  well  as  the  promise 

itself,  (c) 

The  following  memorandum  was  made  between  the 
plaintiff,  a  law  bookseller  and  publisher,  and  the  defendant, 
the  author  and  proprietor  of  the  copyright  in  a  dictionary 
of  the  practice  of  the  Courts  of  King's  Bench  and  Common 
Pleas,  and  signed  with  their  respective  initials :  '^  Diet,  of 
Practice.  801,  per  annum  for  five  years,  commencing  Mich. 
1828  ;  601.  per  annum  for  the  remainder  of  Mr.  Lee's  life, 
if  he  survive  the  five  years ;  payable  in  either  case  quarterly  ; 
the  first  payment  Michaelmas  1828.  "  T.  L.' 

"  S.  S. 
''  Mr.  Lee  to  separate  the  practices  K.  B.  and  C.  P." 
Parol  evidence  having  been  held  admissible  to  explain  the 
document,  it  was  held  that  inasmuch  as  it  appeared  to  be  a 
memorandum  of  a  contract  that  was  not  to  be  performed 

(a)  Planche  v.  Colhum  (8  Bin^.  16). 
lb)  Sect.  4  of  Statute  of  Frauds  (29  Car.  2,  c.  3). 
(c)   Wain  v.   Warlters  (5   Eaat,  10),  Saunders  v.  Wakefield  (4  B.  & 
Aid.  596). 
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within  a  year,  and  no  consideration  was  stated  on  the  face      pabt  ill 
of  it,  it  was  not  capable  of  being  enforced  by  action,  (a) 

A  contract  which  does  not  comply  with  the  requirements 
of  the  4th  section  of  the  Statute  of  Frauds  is  not,  however, 
per  86,  void,  though  no  action  can  be  brought  upon  it. 
Therefore  it  was  held  that  the  plaintiff  in  the  case  last 
referred  to,  having  paid  the  annuity  for  several  years  under 
the  above  memorandum  of  agreement,  could  not  recover 
back  the  money  so  paid,  as  upon  a  failure  of  considera- 
tion. (6) 

It   is  not  necessary  that   a   contract,   required  by   the  contract  may 
Statnte  of  Frauds  to  be  in  writing,  should  be  contained  in  ^^a^nmber 
one  document.     It  may  be  collected  from  any  number  of*^'P*P®"" 
papers,  (c)  provided  they  are,  upon  the  face  of  them,  suffi- 
ciently connected  in  sense,  and  do  not  require  parol  evidence 
to  establish  the  connection,  parol  evidence  being  inadmis- 
sible for  that  purpose. 

Thus,  where  a  publisher  proposed  to  publish  by  subscrip- 
tion an  illustrated  edition  of  Shakespeare,  to  appear  in 
numbers,  at  the  price  of  tliree  guineas  a  number,  two 
guineas  to  be  paid  at  the  time  of  subscribing,  and 
the  remaining  guinea  on  the  delivery  of  each  successive 
number ;  the  prospectus  stating  "  that  one  number,  at  least, 
should  be  published  annually  "  and  that  the  proprietors 
were  confident  that  they  should  be  able  ''to  produce  two 
numbers  within  the  course  of  every  year  ;'*  and  the  defendant, 
wishing  to  become  a  subscriber,  wrote  his  name  in  a  book 
kept  for  the  purpose  in  the  plaintiff's  shop,  entitled, 
*'  Shakspeare  Subscrihera,  their  Signatv/res  ; ''  printed  copies 
of  the  prospectus  lying  at  the  same  time  in  the  plaintiff's 
shop,  but  neither  prospectus  nor  book  of  subscribers  con- 
taining any  reference  the  one  to  the  other,  it  was  held  that 
the  contract  of  the  defendant  was  not  one  to  be  performed 
within  the  space  of  a  year  from  the  making  thereof,  and 
therefore  that,  in  order  to  be  enforceable  by  action,  it  must 
be  in  writing,  {d) 

The  defendant  having  refused  to  continue  to  take  in  the 
numbers  of  the  book,  an  action  was  brought  against  him 
by  the  publisher ;  but  it  was  held  that  the  action  could  not 
be  maintained  for  want  of  a  written  agreement  or  memo- 
randum signed  by  the  party  to  be  charged  therewith,  as 
required  by  the  4th  section  of  the  Statute  of  Frauds.     The 

(o)  Sweet  T.  Lee  (4  Scott's  N.  R.  77 ;  8  M.  &  Gr.  462).         (&)  lb. 

(c)  Jackson  v.  Lowe  (1  Bing.  9) ;  PhUUmore  v.  Harry  (1  Camp.  618) ; 
Saunderson  v.  Jachson  (2  B.  &  P.  898) ;  Johnsori  r,  Dodgson  (2  M.  &  W. 
668)  ;  &c.  {d)  BoydeU  v.  Drummond  (11  £a8t.  142). 
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PamIil  prospectus  contained  the  terms  of  the  agreement,  and  if 
it  could  be  coupled  with  the  book  of  subscribers  in  which 
the  defendant  had  signed  his  name,  it  would  be  a  sufficient 
memorandum  of  the  agreement  to  satisfy  the  statute ;  but 
as  it  contained  no  reference  to  the  book,  nor  the  book  to  it, 
there  was  no  connection  in  sense  between  them  which 
would  enable  the  court  to  couple  them  together,  and  treat 
them  as  one  document;  and  parol  evidence  to  establish 
such  a  connection  was  inadmissable.(a)  "If,''  said  Le 
Blanc,  J.,  "  there  had  been  anything  in  the  book  which  had 
referred  to  the  particular  prospectus,  that  would  have  been 
sufficient :  if  the  title  to  the  book  had  been  the  same  with 
that  of  the  prospectus,  it  might  perhaps  have  done :  but  as 
the  signature  now  stands,  without  reference  of  any  sort  to 
the  prospectus,  there  was  nothing  to  prevent  the  plaintiff 
from  substituting  any  prospectus,  and  saying  that  it  was 
the  prospectus  exhibited  in  his  shop  at  the  time,  to  which 
the  signature  related:  the  case  therefore  falls  directly 
within  this  branch  of  the  Statute  of  Frauds/' (6) 
DefectiTe  form  A  difficulty  in  the  interpretation  of  an  agreement  between 
of  •groement  ^^  author  and  a  publisher  for  the  publication  of  the  author's 
book,  sometimes  arises  from  the  neglect  to  state  distinctly 
in  the  agreement  whether  it  is  intended  by  the  parties  to 
operate  as  an  assignment  of  the  copyright,  or  merely  as  a 
licence  to  publish.  The  cases  of  Stevens  v.  Benning  and 
Reade  v.  Bentley,  already  referred  to  {ante,  pp.  160-162), 
exemplify  the  diJBBculty;  in  the  latter  of  which  cases  the 
Vice-Chancellor  (Wood)  refused  to  allow  costs  to  either 
party,  considering  each  of  them  to  blame  for  the  defective 
form  of  the  agreement. 
Fixing  price  Where  the  agreement  is  that  the  publisher  shall  take  the 

embeiiSSfJfntii.  wholo  charge  and  risk,  and  the  whole  duty  of  bringing  out 
the  work  as  he  thinks  best  for  the  interest  of  both  parties, 
it  seems,  according  to  Lord  Hatherloy,  to  be  necessarily 
incident  to  the  duty  which  the  publisher  has  to  perform, 
that  he  shall  (c)  also  have  the  right  of  fixing  the  price  at 
which  the  work  is  to  be  brought  out. 

His  Lordship  considered  that  it  was  further  implied  in 
the  agreement  in  the  case  before  him  {vide  cmte,  p.  161), 
that  the  publisher  was  to  choose  the  embellishments  and 
everything  else  connected  with  the  publication,  and  that 
he  was  to  do  this  for  all  editions  which  should  be 
brought  out  during  the  subsistence  of  the  agreement. (tZ) 
^'  Several    difficulties,"    said    his  Lordship,  ''  arising  upon 

(a)  Boydell  v.  Lh-ummond  (11  East.  142).  (b)  Ih,  \ 

(c)  Reade  v.  BetUky  (3  K.  &  J.  276).  (d)  lb. 
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sucli  a  construction  have  been  suggested.  It  was  argued,  Pa«t  m. 
can  it  be  supposed  that  the  plaintiff  intended  to  give 
to  the  publisher  the  power,  if  he  chooses,  of  bringing 
ont  the  work  with  absurd  embellishments  beneath  its 
character  and  injurious  to  the  reputation  of  the  author? 
The  simple  answer  to  that  is,  the  author  will  take  care  of 
himself  in  that  respect  by  going  to  a  respectable  publisher, 
who  would  not  commit  any  such  absurdity.  If  he  employed 
a  publisher  who  was  in  the  habit  of  adding  ridiculous  . 
illustrations  to  his  works,  he  would  not  have  reason  to  com- 
plain if  the  work  were  so  published.  The  author  would 
select  a  publisher  who,  he  would  presume,  would  bring  out 
the  work  in  a  manner  creditable  and  desirable.  So  again 
with  regard  to  the  price,  it  is  suggested  that  the  publisher 
might  just  so  arrange  the  balance  of  prices  as  to  enable 
himself,  by  an  accurate  calculation,  to  get  his  lOZ.  per  cent, 
commission,  and  leave  nothing  to  pay  the  author.  The 
answer  is  similar :  it  is  not  to  be  supposed  that  the  author 
would  deal  with  any  publisher  who  was  in  the  habit  of  so 
treating  authors.  If  a  publisher  were  to  act  in  such  a 
manner,  although  perhaps  such  conduct  could  not  strictly 
be  called  a  fraud,  because  it  might  not  bo  a  violation  of  the 
specific  terms  of  the  agreement,  the  result  would  be,  that 
the  author  whom  he  so  treated  would  never  contract  with 
him  again.'' 

In  an  agreement  like  the  foregoing,  where  the  work  was 
to  be  brought  out  at  the  publisher's  expense  and  the  profits 
to  be  divided,  the  addition  of  a  clause  providing  that  the 
books  sold  should  be  "  accounted  for  at  the  trade  sale  price, 
reckoning  twenty -five  copies  as  twenty -four,  unless  it  be 
thought  advisable  to  dispose  of  any  copies,  or  of  the 
remainder  at  a  lower  price,  which  is  left  to  the  judgment 
and  discretion  "  of  the  publisher,  does  not  justify  an  infer- 
ence that  the  publisher  has  no  discretion  in  fixing  the  price 
except  in  the  particular  case  there  mentioned.  The  meaning 
of  such  a  clause  is  explained  by  Lord  Hatherley,  (when  Vice- 
Chancellor)  in  Reads  v.  Benfley,  [a)  ''  It  is  quite  obvious  that 
this  clause  was  introduced  with  no  such  view,  but  because 
Mr.  Bentley  is  to  bring  out  the  work,  and  in  bringing  it 
out,  he  is  to  fix  a  certain  price  to  the  trade ;  he  is  aware 
that  there  are  persons  who  are  in  the  habit  of  purchasing 
all  these  works  for  re-sale ;  there  is  a  certain  quantity  in 
the  first  instance  offered  to  the  trade,  as  it  is  called,  who 
send  in  their  orders,  each  buyer  for  a  certain  quantity  of 
copies,  and  it  is  brought  out  to  the  trade  at  a  price  which 
(«)  8  K.  &  J.  277. 
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PartIIL      is  fixed  upon  each  edition.     Then  it  might  happen  that  some 
copies  would  remain  unsold.     Mr.  Bentley  first  agrees  to 
account  with  the  author  for  all  copies  at  the  trade  price ; 
but  then,  as  that  might  be  too  hard  upon  the  publisher,  who 
has  had  all  the  expense  of  bringing  out  the  work,  it  is 
agreed  that,  if  any  copies  remain  unsold,  he  is  to  have 
liberty,  as  regards  that  edition,  to  dispose  of  the  unsold 
copies  at  a  lower  price.     That  is  the  obvious  meaning  of 
this  clause,  and  it  has  no  reference  to  the  general  question 
of  fixing  or  not  fixing  the  price.'' 
Time  and  mode       On  the  Same  principle,  the  publisher  is,  in  such  a  case, 
of  pobiioation.    ^.j^^  proper  person  to  fix  the  time  and  mode  of  publica- 
tion, (a) 
Amreement  for        An  agreement  between  an  author  and  a  publisher  that 
SSto  after       the  latter  should  pubhsh,  at  his  own  risk  and  expense,  a 
SpenseL^'        work  belonging  to  the  former,  on  the  terms  of  an  equal 
division  of  the  profits  after  all  expenses  had  been  paid,  may 
be  regarded  in  the  doable  light  of  a  licence  and  a  partner- 
ship— a  licence  for  the  publication  of  the  work,  and  then  a 
joint  adventure   between  the  author  and  publisher  in  the 
copies   so  to   be  published.  (6)     The  publisher   cannot   be 
considered  in  such  a  case  as  merely  the  agent  of  the  author^ 
as  a  mere  agent  never  embarks  in  the  risk  of  the  under- 
taking, (c) 
Power  to  deter-       When  it  is  sought  to  put  an  end  to  such  a  joint  adven- 
mine  agreement  ^^jj^^  g^  difficulty  may  sometimos  arise  in  the  choice  of  the 
time  for  making  the  requisite  application.     If  the  author 
seeks  to  determine  the  contract,  and  to  prevent  the  publica- 
tion of  any  subsequent  edition  by  the  publisher,  he  must 
take  steps  for  the  purpose  before  any  expense  is  incurred 
by  the  pubhsher  in  respect  to  such  subsequent  edition.     If 
the  publisher  has  incurred  expense  of  this  nature,  he  has  a 
right  to  be  recouped  it,  and  to  have  the  benefit  of  all  the 
profit,  the  hope  of  obtaining  which  induced  him  to  incur 
such   expenditure.  (^)     But   where   expense   has   not   been 
incurred   by   the    publisher    in    respect    to   a   subsequent 
edition,   the   author   has   a   right   to   determine   the  joint 
undertaking,  and  to  prevent  the  further  publication  of  his 
work  by  the  publisher,  even  though  the  publisher  has  stereo- 
typed the  work  previ.ously  to  the  publication  of  the  last 
published  edition. (e) 

In  determining  the  point  last  referred  to.  Lord  Hatherley. 

(a)  Eeade  v.  Bentley  (4  K.  &  J.  666). 

(b)  Stevens  v.  Benning  (6  D.   M.   &  G.   231) ;    Reade  v.   Bentley 
(4  K.  &  J.  663). 

(c)  4  K.  &  J.  662.  (d)  3  E.  &  J.  279.  (e)  4  K.  &  J.  656. 
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stated  the  diffictdties  that  beset  the  question^  and  the  FAmnL 
groands  on  which  his  decision  rested.  On  the  one  hand 
it  might  be  said  on  behalf  of  the  publisher  that  he  had 
given  to  the  undertaking  the  benefit  of  his  talents  and 
position  as  a  publisher^  and  had  incurred  expenses  in 
bringing  out  the  first  edition^  in  the  expectation  of  being 
recouped  the  cost  of  the  first  by  the  sale  of  the  second  and 
subsequent  editions ;  and  that  to  hold  the  author  entitled^  at 
his  own  instance^  to  determine  the  agreement  when  the 
first  edition  had  been  published^  would  be  to  enable  him  by 
an  arbitrary  and  unreasonable  exercise  of  that  power  to 
deprive  the  publisher  of  all  his  profits.  On  the  other  hand^ 
it  may  be  urged  on  the  part  of  the  author  that,  unless  he 
has  the  power  of  determining  the  agreement,  the  conse- 
quence would  be  that  he  may  be  under  an  obligation  to  the 
publisher  during  the  whole  of  the  publisher's  life,  while  the 
publisher  will  be  under  no  reciprocal  obligation  to  him.  The 
publisher  could  compel  the  author  to  abstain  from  publish- 
ing a  single  copy  of  the  work  so  long  as  he  expressed  his 
readiness  to  continue  publishing,  while  the  author  has  no 
reciprocal  power :  he  could  never  compel  the  publisher  to 
publish  more  than  a  single  edition  of  the  work.  Further, 
the  publisher,  in  the  bond  fide  exercise  of  his  discretion  as 
to  the  fitting  time  and  mode  of  publication,  might  decline 
indefijiitely  to  pubhsh,  but  without  resigning  his  contract ; 
while  the  author  might,  at  the  same  time,  be  of  a  contrary 
opinion,  and  yet  for  months  or  even  years  might  be  kept  in 
suspense  and  prevented  from  publishing  on  his  own  account, 
until  his  pabhsher  should  be  of  opinion  that  the  time  had 
come  for  the  revival  of  the  public  interest  in  the  work. 
His  Lordship  considered  the  position  of  the  author,  under 
such  circumstances,  to  be  one  of  so  great  hardship  and 
difficulty,  that  unless  it  were  clearly  shown  to  have  been 
contemplated  by  both  parties  to  the  agreement,  it  should 
not  be  forced  upon  him.  (a) 

Where  the  agreement  between  author  and  publisher 
states  that  after  payment  of  the  expenses  of  publication, 
Ac.,  ''  the  profits  remaining  of  every  edition  that  should  be 
printed  of  the  work  are  to  be  divided  into  two  equal  parts,'' 
one  moiety  to  go  to  the  author  and  the  other  to  the  pub- 
lisher, this  points  out  certain  definite  times  for  the  adjust- 
ment of  the  accounts,  and  at  which  the  author  becomes 
entitled  to  terminate  his  agreement  with  the  publisher,  (i) 

By  stereotyping  the  work  the  publisher  does  not  deprive  Meaning  of 
the  author  of  this  right.    It  was  objected  in  Reade  v.  Bentley,  "<^**o°-" 
(a)  4  K.  &  J.  664-666.  (&)  lb. 

T 
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^ABTin.  that  when  a  work  has  once  been  stereotyped  the  term 
—  ''  edition  "  is  no  longer  applicable ;  that  when  a  work  is 
•  published  in  what  is  called  "  thousands/*  twenty  thousand 
or  thirty  thousand  being  circulated,  each  thousand  could 
not  properly  be  called  an  edition.  .To  this  Lord  Hatherley 
replied :  "  I  apprehend  that  not  merely  in  point  of  ety- 
mology, but  having  regard  to  what  actually  tokes  place  in 
the  publication  of  any  work,  an  '  edition*  of  a  work  is  the 
putting  of  it  forth  before  the  public,  and  if  this  be  done  in 
Datches  at  successive  periods,  each  successive  batch  is  a 
new  edition ;  and  the  question  whether  the  individual  copies 
have  been  printed  by  means  of  movable  type  or  by  stereo- 
type does  not  seem  to  me  to  be  material.  If  movable 
type  is  used,  the  type  having  been  broken  up,  the  new 
edition  is  prepared  by  setting  up  the  type  afresh,  printing 
afresh,  and  repeating  all  the  other  necessary  steps  to  obtain 
a  new  circulation  of  .the  work.  In  that  case  the  contem- 
plated break  between  the  two  editions  is  more  complete, 
because,  until  the  type  is  again  set  up,  nothing  further  can 
be  done.  But  I  apprehend  it  makes  no  substantial  differ- 
ence, as  regards  the  meaning  of  the  term  '  edition,*  whether 
the  new  'thousand*  have  been  printed  by  a  re-setting  of 
movable  type,  or  by  stereotype,  or  whether  they  have  been 
printed  at  the  same  time  with  the  former  thousand  or 
subsequently.  A  new  'edition*  is  published  whenever, 
having  in  his  storehouse  a  certain  number  of  copies,  the 
publisher  issues  a  firesh  batch  of  them  to  the  public.  This, 
according  to  the  practice  of  the  trade  is  done,  as  is  well 
known,  periodically,  and  if,  after  printing  20,000  copies, 
a  publisher  should  think  it  expedient  for  the  purpose  of 
keeping  up  the  price  of  the  work,  to  issue  them  in  batches 
of  a  thousand  at  a  time,  keeping  the  rest  under  lock  and 
key,  each  successive  issue  would  be  a  new  edition  in  every 
sense  of  the  word.**  (a) 

It  was  held  by  the  Scotch  Court  of  Session  that  a  reprint 
of  part  of  a  book,  to  replace  copies  destroyed  by  an  acci- 
dental fire,  in  the  hands  of  the  publisher,  was  not  an  edition 
entitling  the  editor  of  the  work  to  insist  on  superintending 
the  issue  and  receiving  remunei'ation  in  pursuance  of  a 
contract  by  which  he  was  to  ''  superintend  any  other  ' 
edition  or  editions  of  the  work  which  should  be  thereafter 
published,  for  doing  which  he  should  receive**  a  certain  I 
remuneration.  (6)  I 

(a)  4  K.  &  J.  667. 

(b)  Blackwood  v.   Brewster  (23  Scotch  Seas.   Cas.    2nd   ser.   142, 
December  7th,  1860). 
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Where  the  copyright  in  a  work  for  a  limited  period  is      Paw  ra. 
sold,  the  purchaser  may  continne  to  sell  after  the  expiration  seiHn^^iw* 
of  that  period  copies  printed  before  its  expiration^  unless  Jf  uLlS'***°° 
in  a  case  of  actual  fraud,  (a)  oowSLh' 

In  a  case  where  the  copyright  for  four  years  in  a  book 
was  sold  to  a  publishing  firm,  a  motion  for  an  injunction  to 
restrain  the  selling  of  copies^  four  years  after  the  expiration 
of  the  term^  was  reftised.  It  was  suggested  that  the  effect 
of  permitting  the  sale  might  be  to  destroy  altogether  the 
anthor^s  copyright,  as  the  purchaser  of  the  copyright  for  a 
limited  period  might  during  that  period  print  off  copies 
enough  to  last  for  all  time.  To  this  Wood,  V.O.  replied : 
''A  nice  question  might  arisei  as. to  the  number  of  copies 
of  which  an  edition  might  consist ;  but  a  publisher  was  not 
likely  to  incur  the  useless  expense  of  printing  copies  enough 
to  exhaust  the  demand  for  all  time,  and  have  them  lying 
upon  his  hands  unprofitably.  Besides  this,  even^if  the  effect 
of  a  sale  for  four  years  might  operate  in  this  way  to  deprive 
the  author  of  all  copyright  in  his  work,  the  answer  was, 
that  he  had  not  guarded  himself  against  such  a  contingency.- 
If  a  manifest  case  of  fraud  upon  the  author  were  established, 
the  court  would  know  how  to  deal  with  it ;  but  nothing  of 
the  sort  was  shown.  The  defendants  had  acted  quite  bona 
fide,  and  were  making  a  perfectly  legitimate  use  of  their 
contract/' (6) 

Where  there  is  a  mere  licence  to  publish,  and  not  an  Mweuwrnae not 
assignment  of  the  copyright,  the  contract  is  of  a  personal 
nature  on  both  sides,  and  the  benefit  of  it  is  not  assignable 
by  either  party  without  the  consent  of  the  other,  (c) 

Where  a  contract  in  writing  was  entered  into  between  an 
author  and  a  firm  of  pubbshers,  whereby  the  former  agreed 
to  give  unto  the  latter  ^Hhe  exclusive  right  to  print  and 
pablish  an  edition  of  one  thousand  copies  of  a  work  to  be 
written''  by  the  author j  in  consideration  whereof  the 
publishers  agreed  ''to  print  and  publish  an  edition  above 
mentioned  (one  thousand  copies)  at  their  own  cost  and 
expense,  and  pay  the  author  the  sum  of  fifteen  cents  each 
for  all  and  every  copy  sold  ;"  it  being  further  agreed  that  if 
the  publishers  "find  a  second  edition  called  for,  the  said 
author  should  revise  and  correct  a  copv  of  the  first  edition 
ready  for  the  press,  which  the  said  publishers  agree  to  have 
stereotyped  at  their  own  cost,  having  the  exclusive  use  and 
control  of  the  plates,  printing  as  many  copies  as  they  can 

(a)  Howitt  v.  Hall  (10  W.  R.  381  j  6  L.  T.  N.S.  348).  (6)  Ih. 

(c)  Stevens  r.  Benning  (6  De  G.  M.  &  G.  223).  See  Fidte  v.  Derby 
(5  M»Lean,  335). 
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Part  iil  soll,  paying  to  the  said  author  the  sum  of  twenty  cents  for 
each  and  every  copy  sold ;  settlement  to  be  made  semi- 
annually from  the  day  of  publication,  on  their  note  at  four 
months  from  the  date  of  settlement  /'  and  the  publishers, 
with  the  author's  knowledge  and  acquiescence,  had  them- 
selves recorded  as  proprietors  of  the  copyright,  it  was  held, 
in  America,  that  they  had  the  legal  title  to  the  copyright  in 
them,  but  only  for  the  purposes  of  the  contract.  "The 
right,''  said  the  courts,  "  covers  their  interest,  and  protects 
it  so  long  as  they  shall  be  engaged  in  the  publication  and 
sale  of  the  work.  Beyond  this,  they  are  not  considered  as 
having  the  right.  They  cannot  transfer  it.  They  have  no 
power  to  assign  the  copyright^,  nor  to  publish  the  work  except 
upon  the  terms  of  the  contract.  In  this  respect  the  parties 
are  bound  to  each  other,  and  the  contract,  it  is  considered, 
covers  the  entire  printing  and  publishing  of  the  work."  (a) 

The  first  edition  of  the  work  in  this  case  having  been 
exhausted,  the  publishers  stereotyped  the  corrected  manu- 
script of  the  second  edition,  but  printed  only  1500  copies  of 
the  first  impression,  and  when  these  were  sold  2000  more 
copies  were  published,  being  called  in  the  title  page  the 
'  third  edition.  The  author  then  revised  a  third  edition, 
caused  it  to  be  stereotyped  and  printed,  and  took  out  a 
copyright  in  his  own  name,  and  filed  a  bill  for  an  injunction 
to  prevent  the  pubHshers  from  further  printing,  publishing, 
or  selling  their  third  edition,  as  contrary  to  his  wishes  and 
desires,  and  in  fraud  of  his  rights.  The  court  held  that  the 
publishers  were  not  limited  under  the  contract  to  the 
number  of  copies  which  they  might  strike  off  at  the  first 
impression  of  the  second  edition,  but  might  print  any 
number  they  could  sell,  as  they  should  be  wanted  during  the 
existence  of  the  copyright ;  and  that  the  author  had  no  right 
to  print  an  edition  for  himself  and  take  out  a  copyright,  so 
long  as  the  publishers  complied  with  the  contract.  (6) 

The  court  also  held  that  though  the  publishers  could  not 
transfer  their  copyright  to  a  third  party,  they  might  sell  him 
the  plates  and  authorise  him  to  publish,  still  accounting 
to  the  author,  pursuant  to  the  contract.  It  was  further  held 
that  the  publishers  were  bound  to  keep  the  market  supplied, 
and  could  not  refuse  to  print  if  they  could  sell,  (c) 

A  writer  agreed  with  a  publisher  to  edit  a  translation  of 
Montaigne,  adding  notes  and  a  biographical  sketch  of  the 
author,  for  a  particular  sum,  which  was  to  be  increased  by 
other  sums  as  further  editions  should  be  published.  It  was 
intended  that  the  publisher  should  have  the  sole  right  of 
(a)  PulU  v.  Derby  (6  McLean,  828,  336).        (b)  lb.        (c)  lb. 
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multiplying  copies  of  the  work,  but  there  was  no  assign-  pa»t  iil 
ment  to  him  of  the  copyright.  After  the  publisher's  death 
his  widow  and  executrix,  with  the  author's  knowledge  and 
assent,  registered  the  copyright  in  her  own  name.  On  the 
publication  of  a  fresh  edition,  the  widow  paid  the  author 
money,  and  gave  him  copies  of  the  work  on  the  same  terms 
as  were  contained  in  the  agreement  made  with  her  husband 
in  his  lifetime ;  and  on  three  occasions,  when  the  author 
claimed  remuneration  on  those  terms,  she  did  not  repudiate 
all  liability,  but  disputed  merely  the  amount.  This  was 
held  by  the  Court  of  Queen's  Bench  to  be  evidence  from 
which  a  jury  might  infer  an  agreement  on  the  part  of  the 
widow  to  remunerate  the  author  on  the  same  scale  as  in 
the  agreement  with  her  husband,  in  consideration  of  the 
author  assenting  to  her  registering  the  copyright  in  her 
own  name,  (a) 

An  author  agreed  with  a  bookseller  for  the  publication  Payment  to 
of  a  work   of  science,  to  be   entitled   the  ''Elements  of^^J'^JXT 
Mechanical  Philosophy,"  and  to  be  published  in  parts,  each  w»flniah«d  work, 
part  to  be  paid  for  when  published.     After  the  publication 
of  one   volume,   which   constituted    in    itself  a  complete 
part,  the  progress  of  the  work  was  interrupted  by  the  death 
of  the  author.     It  was  held  by  the  Scotch  Court  of  Session, 
that    the   representatives    of    the    deceased    author    were 
entitled  to  payment  of  the  stipulated  price   of  the  pub- 
lished volume.     One  judge  dissented,  thinking  the  contract 
was  one  for  the  entire  work,  and  that  the  object  of  partial 
payment  was  the  accommodation  of  the  author,  and  not  any 
qualification  of  the  original  obligation.  (6) 

Courts  of  equity  have  no  jurisdiction  to  decree  specific  specuio  p©r- 
performance  of  contracts  between  authors  and  pubushers  JJJ^Su* "°' 
for  the  composition  by  the  former  of  works  to  be  published 
by  the  latter,  (c) 

Where  a  barrister  agreed  with  a  publisher  to  write,  for  a 
stipulated  remuneration,  reports  of  cases  decided  in  the  Court 
of  Exchequer,  to  be  printed  and  pubhshed  by  the  pubhsher. 
Lord  Eldon  reftised  an  injunction  to  restrain  the  barrister 
from  permitting  reports  written  by  him  to  be  published  by 
another  person.  "  I  have  no  jurisdiction,"  said  his  Lord- 
ship, "  to  compel  Mr  Price  to  write  reports  for  the  plaintiffs. 
I  cannot,  as  in  Morris  v.  Oolman,{cl)  say  that  I  will  induce 
him  to  write  for  the  plaintiffs  by  preventing  him  from  writing 

(a)  Hazlitt  v.  Templeman  (13  L.  T.  N.  S.  593). 

(6)  Constable  v.  Robisan's  Truste&f  (U  Fac.  Dec.  166,  1  June,  1808). 

(c)  Clarke  v.  Price  (2  Wila.  Ch.  Gas.  167). 

(d)  18  Vea.  487.    ndepost,  p.  282. 
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pabt  iti.  for  any  other  person,  for  that  is  not  the  nature  of  the  agree- 
ment.  The  only  means  of  enforcing  the  execution  of  this 
agreement  would  be  to  make  an  order  compelling  Mr.  Price 
to  write  reports  for  the  plaintiffs,  which  I  have  not  the 
means  of  doing.  If  there  be  any  remedy  in  this  case,  it  is 
at  law.  If  I  cannot  compel  Mr.  Price  to  remain  in  the 
Court  of  Exchequer  for  the  purpose  of  taking  notes,  I  can 
do  nothing.  I  cannot  indirectly,  and  for  the  purpose  of 
compelling  him  to  perform  the  agreement,  compel  him  to 
do  something  which  is  merely  incidental  to  the  agreement. 
It  is  also  quite  clear  that  there  is  no  mutualify  in  this 
agreement.  I  am  of  opinion  that  I  have  no  jurisdiction  iu 
this  case."  (a) 

In  the  case  of  an  agreement  between  an  author  and  a 
publisher,  that  the  latter  should  publish  at  his  own  risk  and 
expense  the  work  of  the  former,  on  the  terms  that  the 
profits  should  be  equally  divided,  and  that  the  author  should, 
if  a  subsequent  edition  were  required,  prepare  it  for  the  press, 
and  the  publisher  should  print  it  on  the  same  terms. 
Knight  Bruce,  L.J.,  was  of  opinion  that  the  duties  on 
neither  side  were  of  such  a  nature  that  their  performance 
could  be  specifically  enforced  by  a  court  of  equity,  (b) 
Damages  for  Either  party  may,  however,  in  such  a  case  be  made  liable 

brM«h  of  oon-    jjj  (Jamages  for  breach  of  contract. 

Thus,  where  a  person  was  employed  to  write  a  treatise 
on  a  particular  subject  to  be  published  in  the  Juvenile 
Library,  but  before  he  had  completed  the  treatise  the 
Juvenile  Library  was  abandoned  bv  the  defendants  who 
had  employed  him,  he  was  held  entitled  to  recover  damages 
for  the  breach  of  contract  on  the  part  of  the  defendants, 
without  any  tender  or  delivery  of  the  treatise  on  his  own 
part.(c) 

And  the  publisher  may  maintain  an  action  against  the 
author  for  breach  of  contract  to  deliver  the  manuscript  of 
a  work  to  be  published,  provided  the  work  is  of  an 
innocent  character,  (d) 

Though  the  terms  of  the  contract  between  author  and 
publisher  be  that  the  latter  should  bring  out  the  work  at  his 
own  expense,  and  that  the  profits  should  be  divided  between 
both,  this  does  not  prevent  the  bringing  of  such  an  action 
as  last  referred  to,  because  it  is  not  brought  to  recover  part- 

(a)  2  Wils.  Ch.  Caa.  166. 

(ft)  Stevens  v.  Benning  (6  De  G.  M.  &  G.  229). 

(c)  PlanM  V.  Colhum  (8  Bing.  14  ;  6  C.  &  P.  68)  ;  and  see  Colnaghi 
V.  Ward  (6  Jur.  969),  where  an  action  was  brought  for  breach  of 
contract  to  deliver  an  engraved  plate  to  be  published  by  the  plaiatifp. 

{d)  Gale  V.  Leckie  (2  Stark-  N.  P.  107). 
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nership  profits  from  the  author,  but  to  make  him  liable  for  Pabt  iil 
not  contributing  his  labour  towards  the  attainment  of  profits  ' 
to  be  subseqaently  divided  between  the  parties,  (a)  Lord 
EUenborough  indicated  the  amount  of  damages  to  be  given 
in  such  a  case  as  that  which  would  include  the  expenses  of 
publication,  and  the  profits  which  would  probably  have  been 
derived  from  it.  (6) 

The  defendant,  having  printed  a  book,  sold  300  copies  of  Agreement 
it  to  the  plaintiff,  a  bookseller,  at  40s.  a  copy,  and  agreed  by  iisJJre notto 
letter  *'  only  to  sell  to  others  at  48«.  in  quires,  and  single  ^^^^^£e 
copies  at  50«.  until "  the  plaintiff's  300  copies  were  sold  or  the 
plaintiff  should  consent.      The  letter  also  contained  these 
words  :   '*  I  do  not  expect  you  to  sell  under  48^.  and  50«. ; 
but  do  as  you  like."     The  plaintiff,  when  he  had  sold  part 
of  the  300  copies,  went  into  partnership  with  S.,  and  trans- 
ferred all  his  stock  at  the  cost  price ;  and  also  sold  some  copies 
at  45«.  and  468.     An  action  being  afterwards  brought  by  him 
against  the  defendant  for  selling  copies  under  the  stipulated 
price,  it  was  contended  on  behalf  of  the  defendant,  first, 
that  the  plaintiff  was  bound  by  implication  not  to  sell  the 
work  himself  under  the  price  at  which  the  defendant  was  to 
sell,  and  that  his  selling  at  45«.  and  46s.  was  an  answer  to 
the  action,  as  being  against  the  good  faith  and  honour  of  the 
contract,  inasmuch  as  it  would  tend  to  prevent  the  defen- 
dant from  selling  his  copies  at  all ;  and,  secondly,  that  the 
contract  was  put  an  end  to  bv  the  plaintiff's  going  into 
partnership  with  S.,  and  transferring  his  interest  to  a  firm 
at  40«.  a  copy;  because  the  undertaking  of  the  defendant 
was  only  to  continue  in  force  till  the  300  copies  were  sold 
by  the  plaintiff,  and  his  parting  with  them  to  the  firm  of 
which  he  was  only  a  partner  was  in  fact  a  selling,  just  as 
much  as  it  would  be  in  the  case  of  a  joint-stock  company. 
Lord   Denman,    C.J.,   held  that  he   could  not  nonsuit  on 
either  ground ; — upon  the  first  ground,  as  the  facts  relied 
on  did  not  appear  to  have  been  communicated  to  the  defen- 
dant;   and  with  respect  to  the   second,  enough  did   not 
appear  of  the  terms  on  which  the  partnership  commenced,  to 
justify  the  decision  that  there  was  a  parting  with  the  books 
by  the  plaintiff,  within  the  meaning  of  the  agreement.     His 
Lordship  held,  however,  that  on  the  question  of  damage  it 
might  be  considered  whether  the  plaintiff's  own  underselling 
W  or  had  not  contributed  to  aSect  the  price  of  the  work 
in  the  market,  (e) 
A  contract  between  a  publisher  and  a  printer,  whereby  the  contract  to  print 

(a)  Gale  v.  Leckie  (2  Stark  N.  P.  107).  (&)  Jb.  .pecmcStim*. 

(c)  Benning  v.  Dove  (6  Car.  &  P.  427). 
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Past  nt  latter  undertakes  to  print  a  work  witliin  six  montlis^  does 
not  bind  the  former  to  famish  the  materials  within  the  six 
months  in  the  absence  of  an  express  stipulation  to  that 
efieet.(a)  Such  an  engagement  to  print  within  six  months' 
is  only  conditional  upon  the  copy  being  supplied  to  the 
printer  fast  enough;  but  it  does  not  create  by  inference 
an  engagement  by  the  employer  to  furnish  it  ¥nthin  that 
time.  It  would,  however^  be  an  answer  to  any  action  that 
might  be  brought  against  the  defendant  for  not  printing  the 
work  within  the  six  months^  to  say  that  the  copy  was  not  J 
supplied  fast  enough.  (6)  I 

Bpeoifioptr.  Cfourts  of  equity  have  jurisdiction  to  enforce  the  specific  .1 

craSrMTforMie  performance  of  a  contract  for  the  sale  of  a  copyright ;  evoi  ■ 
of  oopTTight      when  other  matters  are  mixed  up  with  it.{o)     Lord  Lang- 
dale,  M.R.,  overruled  a  demurrer  to  a  bill  for  the  specific 
.  performance  of  a  contract  for  the  purchase  of  a  copyright, 
stereotype  sheets,  prints,  stock-in-trade,  &c.(d) 

It  has  not  been  decided  whether,  on  the  sale  of  a  copy- 
right, the  law  would  imply  a  warranty  of  title  in  the  absence 
of  an  express  warranty. 
WaiTMity  on  Where  the  executor  (who  was  also  the  son)  of  a  deceased 

MUe  of  copy-  author,  in  reply  to  an  ofiTer  from  a  publishing  house  relating 
to  one  of  his  father's  works,  replied  that  he  would  be  happy 
to  treat  with  them  "respecting  the  copyright  in  it ;  and,  in 
another  letter,  said  he  had  accepted  their  offer  "  for  the  exclu- 
sive right  of'publi8hingit,''ana  gave  a  receipt  for  the  money 
paid  "  for  permission  to  publish  the  work  so  long  as  the 
copyright  may  endure;  that  right  to  be  exclusively  their  [the 
publishers']  own  for  ten  years  from  this  date,''  it  was  held 
that  this  amounted  to  an  express  warranty  of  title  ;  and  an 
equitable  assignment  of  the  copyright  having,  unknown  to 
the  executor,  been  previously  made  to  another  publisher, 
the  executor  was  held  liable  to  an  action  for  breach  of  the 
warranty,  (e) 
contraote  Joint  owners  of  a  copyright  in  a  work  may,  no  doubt, 

owneni'of^copy-  make  what  contract  they  please  between  themselves  as  to 
^^^^'  the  printing  and  publishing  of  it,  and  neither  will  be  per- 

mitted to  set  up  against  the  other  his  original  rights  as  a 
joint  owner  in  violation  of  such  contract.  (/) 

(a)  Mauman  y.  Gillett  (2  Taunt.  325).  (h)  lb. 

(c)  Thombkson  v.  Black  (1  Jur.  198).  (d)  lb, 

{e)  Sinui  v.  Marryat  (17  Q.  B.  281). 

(/)  See  the  American  case  of  Gould  v.  Banht  (8  Wend.  668).  "  There 
is  no  principle  or  authority/'  said  the  Court,  '*  which  will  inhibit  such  a 
contract  between  parties,  because  they  may  be  partners  in  the  subject 
matter  of  it.  They  may  bind  themselves  by  a  private  agreement  con- 
cerning the  partnership  business,  but  so  far  as  third  persons  may  be 
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If  a  person  contracts  to  supply  another  with  a  composition      Pa»t  m. 
ia  such  a  form  as  to  enable  the  latter  to  publish  it  as  his  own,  Ait«r»tfon  of 
a  court  of  equity  will  not  restrain  the  publication  of  the  manu-  J^i*^  p°^ 
script  in  an  altered  or  mutilated  form,  (a)     The  present  Lord 
Chancellor    (when    Vice-Chancellor  Wood)    expressed    an 
opinion  that,  unless  there  is  a  special  contract,  express  or 
implied,  reserving  to  the  author  a  qualified  copyright,  the 
purchaser  of  a  manuscript  is  at  liberty  to  alter  and  deal 
with  it  as  he  thinks  proper.  (6) 

But  it  seems  that  if  a  publisher  puts  forth  an  inaccurate 
edition  of  an  author's  work,  purporting  to  be  executed  by 
him,  the  author  may  maintain  an  action  against  the  pub- 
lisher for  injury  to  his  reputation,  even  where  the  publisher 
is  the  owner  of  the  copyright,  (c) 

An  injunction  will  not  be  granted  to  restrain  the  publica-  Payment  of 
tion  of  a  manuscript  on  the  ground  that  the  sum  agreed  to  "**>'• 
be  paid  to  its  author  for  contributing  it,  has  not  been  paid  ; 
for  such  payment  may  be  enforced  at  law,  and  the  title  to  it 
is  not  a  ground  for  the  interposition  of  a  court  of  equity,  (d) 

If  an  author  has  agreed  with  a  publisher  for  the  publica- 
tion of  his  book,  and  the  publisher  has  in  consequence  made 
advances  of  money,  an  injunction  would,  it  seems,  be  granted 
to  restrain  the  publication  of  the  work  by  another  publisher 
until  the  former  had  been  repaid,  (e) 

Where  a  bookseller  agreed  with  an  author  for  an  edition  Bight  of  author 
of  a  new  translation  of  Buchanan's  "  History  of  Scotland,''  ^ntoiuSonof 
with  a  continuation  to  the  time  of  the  Union,  to  be  contained  ^  ^^^ 
in  four  volumes,  and  had  obtained  subscriptions  for  all  that 
could  fall  within  his  edition,  he  was  held  by  the  Court  of 
Ses^on  not  entitled  to  prevent  the  author  from  publishing 
in  a  fifth  volume  a  continuation  of  the  history,  which  em- 
braced part  of  the  period,  and  also  some  of  the  matter  con- 
tained in  the  last  of  the  four  volumes,  this  being  repeated  in 
order  to  keep  up  the  connection.  ( /) 

An  arrangement  was  entered  into  between  Dr.  Brewster 
and  Professor  Jameson,  on  the  one  part,  and  an  Edinburgh 
publishing  firm  on  the  other  part,  for  the  publication  of  a 
work,  to  be  edited  by  the  former,  called  The  Edinbwrgh 
Philosophical  Journal ;  the  agreement  to  be  binding  for  five 
years,  or  till  the  termination  of  the  twentieth  number  of  the 
journal.  On  the  title-page  the  journal  was  stated  to  be 
interested,  it  would  be  inoperative  as  to  them."  See  also  Lindley  on 
Partnership,  869,  870,  2nd  edit. 

(a)  Cox  V.  Cox  (11  Hare,  118).  (b)  lb, 

(c)  Archbold  v.  Sweet  (1  M.  &  Rob.  162). 

(f/S  Cox  V.  Cox  (11  Hare,  118).    (e)  Brook  v.  Wentworth  (3  Anstr.  381). 

(/)  Bkickie  v.  Aikman  (6  Scotch  Sees.  Cas.  719,  26  May,  1827). 
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paitlcalftr 
tbaatre.. 


PiKin.  "conducted  by  Dr.  Brewster  and  Professor  Jameson.** 
After  the  twentieth  number  had  appeared,  Dr.  Brewsteir, 
having  differed  with  the  firm,  published  a  prospectus 
of  "  No.  1  of  the  New  Series  of  the  Edinburgh  Journal, 
conducted  by  Dr.  Brewster/'  whereupon  the  firm  presented 
a  bill  of  suspension  and  interdict  of  a  work  under  this  title, 
on  the  ground  that  they  wore  proprietors  of  the  original 
journal,  the  publication  of  which  they  intended  to  continue, 
and  that  the  proposed  work  was  an  invasion  of  their  pro- 
perty*  The  Lord  Ordiuary,  "  in  respect  the  copyright  of  the 
publication  in  question  is  the  property  of  the  complainers,*' 
passed  the  biU,  and  granted  the  interdict.  The  Court  of 
Session  recalled  this  interlocutor  as  deciding  the  question  to 
be  discussed  on  .the  passed  bill ;  but  at  the  same  time 
remitted  to  pass  the  bill  and  continue  the  interdict,  (a) 
oontTMt  not  to  A  covcnant  in  articles  of  partnership,  by  which  a  dramatic 
SSJ?i£!i°l"^  writer  undertakes  not  to  compose  pieces  for  any  other  than 
a  particular  theatre,  is  a  legal  covenant,  (ft)  Sucn  a  covenant 
was  compared  in  argument  before  Lord  Eldon  to  contracts 
in  restraint  of  trade,  which  are  void  on  principles  of  public 
policy;  but  his  Lordship  said,  "I  cannot  perceive  any 
violation  of  public  policy  in  this  provision.  The  case  of 
trade  to  which  it  has  been  compared,  is  perfectly  distinct. 
....  The  contract  is  not  unreasonable  upon  either  con- 
struction ;  whether  it  is  that  Mr.  Colman  shall  not  write  for 
any  other  theatre  without  the  licence  of  the  proprietors  of 
the  Haymarket  Theatre,  or  whether  it  gives  to  those  pro- 
prietors merely  a  right  of  pre-emption." 

The  court  could  not  compel  Colman  to  write  for  the 
Haymarket  Theatre ;  but  it  did  the  only  thing  in  its  power 
— ^it  induced  him  indirectly  to  do  one  thing  by  prohibiting 
him  from  doing  another,  (c) 

Li  the  case  of  Barfieid  v.  Nicholson  and  Kelly, (d)  the 
defendant  Nicholson  had  sold  to  the  plaintiff  his  copyright  in 
a  work  called  "The  Architectural  Dictionary,"  and  had 
covenanted  for  himself,  his  executors,  and  administrators, 
that  he  would  not,  by  publishing  any  other  work  which 
might  be  prejudicial  to  the  sale  of  it,  or  in  any  manner, 
directly  or  indirectly,  prejudice  the  circulation  or  publication 
of  the  dictionary.  The  defendant  Kelly,  according  to  his 
affidavit,  after  this,  and  in  total  ignorance  of  the  arrangement 
between  the  plaintiff  and  Nicholson,  employed  the  latter  in 

(a)  Constable  v.  Brewster  (3  Scotch  Sees.  Gas.  215). 

(b)  Morris  v.  Colman  (17  Vea.  437). 

(c)  Per  Lord  Eldon  in  Clarke  v.  Price  (2  Wils.  164). 
Id)  2  Sim.  &  St.  1. 


CoDiraot  not  to 
pobllBh  a  work 
which  would 
prejndioe 
another  work. 
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tlie  composition  of  a  work  called  "  The  Practical  Builder/'  pabt  lu 
which  was  published  by  Kelly.  The  plaintiff  charged  that 
this  work  was  in  part  pirated  from  ''The  Architectural 
Dictionary,'*  and  filed  a  bill  to  restrain  the  publication  of  it. 
Sir  John  Leach^  V.C. — being  of  opinion  that  the  plaintiff 
had  no  property  in  the  figures  and  letter-press  of  "  The 
Architectural  Dictionary/'  alleged  to  have  been  pirated  in 
"  The  Practical  Builder/'  as  they  had  all  been  given  to  the 
world  before  either  of  those  works  appeared — dissolved  an 
injonction  which  had  been  granted  against  Kelly.  But  the 
Lord  Chancellor  (Eldon),  on  appeal,  ordered  that  an  injunc- 
tion abould  be  awarded  to  restrain  Kelly  from  publishing  or 
selling  in  the  name  of  Nicholson  "  The  Practical  Builder/' 
or  any  portions  of  it.  The  grounds  on  which  the  order  was 
made  are  not  stated ;  but  the  injunction  was  granted  most 
probably  on  account  of  the  covenant  between  Nicholson  and 
the  plaintiff,  which  was  considered  sufficient  to  hinder  the 
defendant,  though  ignorant  of  its  existence,  from  publishing, 
througli  the  instrumentality  of  Nicholson,  any  book  which 
would  be  detrimental  to  the  sale  of  "The  Architectural 
Dictionary." 

If  an  author  contracts  not  to  write  or  edit  any  other  work 
on  the  subject  treated  in  a  work  already  written  by  him, 
a  court  of  equity  will  not  interfere  until  there  is  a  violation 
of  the  agreement  by  actual  printing  and  publication,  (a) 

Where  the  plaintiff  purchased  of  the  defendant  the  copy- 
right of  a  treatise  written  by  him  upon  the  criminal  law, 
the  defendant  undertaking  not  to  write  or  edit  any  other 
work  upon  that  subject,  and  an  advertisement  appeared 
that  the  defendant  was  about  to  edit  "Burn's  Justice," 
Lord  Brougham  refused  a  motion  to  restrain  him  from 
editing  articles  on  the  criminal  law  in  that  book,  saying 
that  the  defendant  was  at  liberty  to  write  in  his  closet  what 
he  pleased.  The  court  interfered  only  when  actual  printing 
and  publication  took  place.  (&) 

Thefte  is  nothing  analogous  to  copyright  in  the  name  of  Mortgage  of  a 
a  newspaper,  and  a  mortgage  of  a  share  in  a  "  newspaper  °®''"p*p®'^- 
and  the  copyright  and  right  of  publication  thereof  and  all 
profits  arising  therefrom,"  is  not  an  assignment  of  copyright 
which  requires  registration  at  Stationers'  Hall,  but  merely 
an  assignment  of  a  chattel  interest  in  the  publishing 
adventure,  which  derives  no  additional  efficacy  from  the 
registration.     Such  a  registration  is  quite  futile,  (c) 

(a)  Brooke  v.  Chitty  (2  Cowp.  216).  (b)  lb. 

(c)  KeUy  v.  H^Uton  (L.  Rep.  3  Ch.  App.  703  ;  19  L.  T.  N.  S.  228 ; 
3811  J.  917,  Ch. 
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PABTin.  The  lien  on  the  mortgaged  share  of  any  co-adventurer  in 

the  undertaking,  for  capital  advanced  by  him,  must  first  be 
satisfied  before  the  mortgage  can  be  made  available  by 
the  mortgagee,  (a) 

A  suit  having  been  instituted  between  Messrs.  Beeton 
and  Hutton  as  to  the  proprietorship  of  the  Sporting  Id/e 
newspaper,  which  ultimately  decided  that  they  were  entitled 
in  equal  shares,  Mr  Beeton,  during  the  progress  of  the  snit^ 
assigned  by  way  of  mortgage  his  share  in  the  newspaper, 
'^  and  the  copyright  and  right  of  publication  thereof,  and  all 
profits  arising  therefrom,^'  to  Messrs.  Wrigley  and  Son,  the 
assignment  containing  a  recital  of  the  proceedings  in  the 
suit,  and  a  power  of  sale.     Beeton  subsequently  mortgaged 
the  same  share  to  his  partner  Hutton,  to  secure  two  sums 
due  to  Hutton  of  2000/.  and  512/.,  with  interest  at  7^  per 
cent. ;  the  former  sum  being  the  amount  Beeton  had  been 
over-paid  on  a  settlement  of  accounts  with  Hutton,  the  latter 
sum  being  the  balance  of  Beeton's  purchase-money  for  his 
moiety   of   the    newspaper.      Messrs.   Wrigley   and     Son 
registered  the  assignment  to  them  at  Stationers'  Hall,  under 
the  provisions  of   the   Copyright  Act,  and,    subsequently, 
under  their  power  of  sale,  sold  the  mortgaged  share  to  the 
plaintiff,  Kelly,  who  filed  a  bill  for  a  declaration  that  he  was 
entitled  to  a  moiety  of  the  newspaper.     Both  Wrigley  and 
Son   and  the  plaintiff  Kelly  had  permitted  the  newspaper 
to  be  carried  on  as  formerly  by  Beeton  and  Hutton.     The 
Lords  Justices  of  Appeal  held  that  the  plaintiff  could  only 
take  Bee  ton's  share  in  the  newspaper,  subject  to  the  equities 
subsisting  between  the  parties.     '^  Many  points  have  been 
raised  before  us,''  said  Lord  Hatherley  (then  Sir  W.  Page 
Wood,  L.  J.),  "  as  regards  the  property  which  was  the  sub- 
ject of  the  mortgage  to  Wrigley  and  Son,  of  the  21st  April, 
1864.     It  appears  to  us  that  Beeton  and  Hutton  the  elder 
were  engaged  in  a  joint  adventure,  namely,  the  publishing 
of  the  paper  in  question.     Capital  was   required  for  this 
adventure,  and  the  co-partners  or  co-adventurers  possessed 
leasehold  premises  and  type,  and  other  -chattels  necessary 
for  carrying  it  on.     The   mortgage  to  Wrigley  and  Son 
assigned  to  them  Beeton's  share  in  the  newspaper,  whatever 
it  might  be,  and  all  profits  belonging  thereto  or  arising 
therefrom.       In   the   habendum    the   deed   speaks   of   the 
copyright  of  the   newspaper,  and   the   right  of  continua- 
tion and  publication  thereof.     Now  it  appears  to  us  that 
there  is   nothing  analogous  to  copyright  in   the  name  of 

(a)  Kelly_  y^JIutton  (L.  Rep.  8  Ch.  App.  703  ;  19  L.  T.  N.  S. 
8  Xi. « 


88L.  J.  917,  Ch.). 
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a    newspaper^    but    that    the   proprietor    has   a  right    to      Pabtiil 
prevent   any  other  person  from  adopting  the  same  name 
for  any  other    similar  publication;   and  that  this   right  is 
a  chattel  interest  capable  of  assignment  was  held  in  Long^ 
man   v.    Tripp{a)  and   Ex  parte   Fo88.{b)     The   mortgage, 
then,  to  Wrigley  and  Son,  was  that  of  Beeton's  share  of 
a  chattel,  which  formed  the   principal  subject  of  the  co- 
adventure  between  Beeton  and  Hutton  the  elder.    Consider- 
able   stress    bas  been   laid   in  argument,  on   the  part  of 
the  appellants,  on  the  necessity  of  notice  being  given  of 
such  an  assignment  either  by  direct  notice  to  Sutton  the 
elder,  or  by   an  entry  at  the  Inland  Revenue  OflBice;  and 
much   controversy  has   arisen  in  evidence  as   to   whether 
Hutton  the  elder  had  or  had  not  in  fact  such  notice  prior  to 
the  9th  of  March,  1866.      The  entry  of  their  mortgage  by 
Wrigley  and  Son  at  Stationers'  Hall  was  clearly  futile ;  but 
we  do  not  pause  to  consider  the  question  further,  because  it 
is  clear  on  the  face  of  their  mortgage  deed  that  Wrigley 
and  Son  were  aware  of  the  litigation  between  Beeton  and 
Hutton  the  elder.     They  allowed  the  joint  adventure  to  be 
worked  jointly,  whether  with  or  without  notice,  and  it  is 
impossible  that  they  can  now  take  to  themselves  the  subject 
of  that  adventure  and  the  profits  arising  therefrom  without 
being  subject  to  every  equity  of  the  co-adventurer.   A  judg- 
ment creditor  in  execution  against  one  partner,  his  debtor, 
takes  only  the  interest  of    the  debtor,  subject   to  his  co- 
partner's equities ;  and  Wrigley  and  Son  could  not  claim 
the  asset  without  satisfying  in  the  first  place  the  lien  of 
£512  for  the  unpaid  purchase-money  of  Beeton's  moiety, 
nor  without  satisfying  the  balance  of  account   due  from 
Beeton  to  his  co-adventurer  Hutton  the  elder.     The  lien 
of  Hutton  the  elder  as  qiiasi  partner  in  the  adventure  must 
be  satisfied  before  the  subject  matter  of  the  adventure  can 
be  passed  over  to  any  person  claiming  under  an  assignment 
from   Beeton;    and   this   lien    must   continue   so   long   as 
Wrigley  and   Son,  as   the   assigns   of  Beeton  by  way  of 
mortgage,  allow  the  business  to  be  carried  on  in  co-partner- 
ship by  Beeton  and  Hutton  the  elder.     Irrespective  of  the 
doctrine  of  notice,  they  cannot  take  the  benefit  of  Hutton's 
capital  in  carrying  on  the  concern  (whether  they  have  given 
him  notice  or  not)  and  then  ask  to  have  the  share  of  Beeton 
in  the  chattel,  and  still  less  in  the  profits  of  the  concern, 
handed  over  to  them  without  first  satisfying  the  lien  of  the 
oo-adventurer  for  what  may  be  due  to  him  on  taking  the 
accounts  of  the  adventure.      The  same  reasoning  applies  to 
(a)  2  Bob.  &  F.  67.  (b)2  De  G.  F.  &  J.  280 
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PabtIIL      the  plaintifiF  as  purcliaser.     His  letter  of  the  27th  of  Decem- 
her,  1866,  to  Hutton  the  elder,  set  out  in  the  amended  bill, 
shows  that  he,  at  least  up  to  that  time,  acquiesced  in   the 
arrangement  under  which  the  newspaper  was  to  be  carried 
on.     In  fact,  having  acquired  the  interest  of  Beeton  in  the 
newspaper,  his  mortgagees  allow   Beeton  to  conduct   the 
business,  and  he  must  be  taken  to  act  as  their  agent  and  on 
their  behalf.      They  do  not  advance  any  capital,  and  ask  no 
question  as  to  how  it  is  to  be  provided.     Thej  must  there- 
fore take  the  business  as  they  found  it,  at  least  up  to  the 
time  of  the  actual  exclusion  of  the  plaintiff  by  Hutton  the 
elder  from  the  concern,  and  even  after  that  time  profits 
cannot  be  claimed  without  making  all  just  allowances  in 
respect  of  such  moiety.    Hutton  the  elder,  therefore,  wholly 
irrespective  of  his  mortgage  of  the  9th  of  October,  1 866, 
would  be  entitled  to  a  lien  on  Beeton's  share  in  the  news- 
paper for  £512,  the  unpaid  purchase-money.   Ho  would  also, 
we  think,  be  entitled  to  the  balance  on  the  account  settled, 
on  the  9th  of  March,  1866,  with  Beeton  (which  account 
came  down  to  the  30th  of  September,  1865),  and  to  the 
£2000  due  to  Hutton  the  elder  as  the  result  of  that  account 
and  the  arrangement  subsequent  on  it.     We  think,  also, 
that  interest  at  the  rate  of  7i  per  cent,  per  annum  must  be 
allowed  on  those  two  sums;  for  Hutton  the  elder  was  clearly 
entitled  to  decline  carrying  on  the  business,  whether  with 
or  without  the  knowledge  of  Wrigley  and  Son^s  mortgage, 
except  on  the  terms  of  being  allowed  interest  on  his  capital. 
It  is  in  fact  advanced  to  the  plaintiff.     As  regards  Hutton 
the  elder^s  alleged  sale  to  Hutton  the  younger  on  the  13th 
of  September,  J 866,  we  are  of  opinion  that  no  such  sale  has 
been  proved,  certainly  none  that  can  be  upheld  against  the 
plaintiff.     As  to  the  whole  case,  therefore,  we  conclude  that 
the  plaintiff  has  become  entitled  to  the  interest  of  Beeton  in 
the  newspaper.     We  see  no  reason  why  that  interest  should 
not  be  dealt  with  as  on  former  occasions,  by  directing  the 
defendants  to  concur  in  procuring  the  plaintiff's  name  to  be 
registered  at  the  Ofiice  of  Inland  Revenue  as  such  owner, 
subject  to  the  lien  before  mentioned/' 
Agwement  for        A  uovcl  point  Came  before  the   Court  of  Chancery  for 
X^^^rof     decision  in  the  case  of  Piatt  v.  Walter,  {a)     The  defendant's 
^"fMother.  grandfather  had  established   both  the  Times  and  Evening 
'  Mail  newspapers,  the  former  in  1 788,  and  the  latter  in  1 789. 
The  Evening  Mail,  as  described  in  the  answer  of  the  defen- 
dant, consisted  of  "  a  republication,  'on  the  evenings  of  the 
Mondays,  Wednesdays,  and  Fridays  in  each  week,  of  the 
(a)  17  L.  T.  N.  &  167. 
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matter  (other  than  the  advertisements)  contained  in  the  two  Part  ul 
preceding  numbers  of  the  Times,  with  such  omissions  and 
abridgments  as  were  considered  desirable^  but  with  the  addi- 
tion of  a  postscript  containing  the  latest  market  intelli- 
gence^ and  also  such  advertisements  as  had  been  separately 
bespoken  and  paid  for,  for  the  Evening  MaiV  This  mode 
of  publishing  both  newspapers  continued  down  to  the  year 
1864,  although  in  1820  one  fourth  share  in  the  Evening 
Mail  became,  by  purchase  from  a  son  of  the  original  founder, 
vested  in  a  stranger,  from  whom  the  plaintiflFs  derived  their 
title.  The  object  of  the  suit  instituted  in  Chancery  was  to 
have  it  declared  that  the  arrangement  which  had  been  so 
long  in  existence  gave  the  proprietors  of  the  Evening  Mail 
certain  rights  and  interests  in  and  over  the  Times,  which 
the  proprietors  of  the  latter  newspaper  could  not  at  their 
mere  will  determine,  viz.,  the  right  of  republishing  the 
matter  of  the  two  last  preceding  numbers  of  the  Times,  or 
any  selection  and  abridgment  of  it,  and  the  right  of  causing 
to  be  edited,  printed,  and  published  the  Evening  Mail  when- 
ever the  Times  shocdd  from  time  to  time  be  edited,  printed, 
and  published.  The  bill  further  prayed  that,  in  case  a  notice 
given  by  defendant  for  the  dissolution  of  the  partnership 
had  been  properly  given,  it  might  be  declared  to  be  dis- 
solved, and  directions  should  be  given  for  the  sale  as  a  going 
concern  of  the  Evening  Mail,  and  the  copyright  and  good- 
will thereof,  including  particularly  the  rights  and  interests 
in  and  over  the  Times,  and  the  copyright  and  goodwill  and 
other  property  thereof;  and  in  case  the  proprietors  of  the 
Times  should  be  unwilling  to  carry  it  on  subject  to  such 
rights  and  interests  of  the  Evening  Mail,  then  that  the  pro- 
prietors of  the  latter  paper  should  be  declared  entitled  to 
have  the  Tim^  and  the  copyright,  &c.,  thereof  sold,  subject 
to  such  rights  and  interest.  The  Vice-Chancellor  (Stuart) 
dismissed  the  plaintiff's  bill,  except  so  much  of  it  as  prayed 
a  dissolution  of  the  partnership  and  an  account  j  and  the 
Lord  Chancellor  (Chelmsford)  confirmed  this  decision. 

It  was  contended  for  the  plaintiffs  that,  although  so  long 
as  the  original  founder  continued  to  be  sole  proprietor  of  both 
newspapers,  no  rights  or  interests  could  be  said  to  belong 
to  the  Evening  Mail  either  in  connection  with  or  indepen- 
dently of  the  Times  ;  yet  when  the  original  founder  had  made 
a  separate  grant  to  one  of  his  sons  of  one  fourth  share  in  the 
Evening  Mail,  he  thereby  not  only  gave  birth  to  rights  in 
that  paper,  but  also  created  a  kind  of  servitude  over  the 
Times  ;  i.e.,  he  took  upon  himself  an  irrevocable  obligation 
to  allow  the  matter  in  its  columns  to  be  copied  into  the 
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Partiu.  Evmiing  Mail,  and  to  permit  it  to  be  printed  at  the  same 
place  and  with  the  same  types  as  the  Tiuvss,  In  reply  to 
this.  Lord  Chelmsford  says :  "  Suppose  a  covenant  to  this 
eflPect  to  be  good  against  the  grantor,  who  was  sole  pro- 
prietor and  also  printer  of  the  Times,  how  could  it  bind  the 
future  proprietors  and  printers  of  that  newspaper?  The 
covenant  relates  not  to  the  property  granted,  but  it  imposes 
what  may  be  properly  described  as  a  servitude  upon  the 
property,  which  is  of  a  personal  nature.  It  is  at  the  utmost^ 
therefore,  a  mere  personal  covenant,  binding  upon  the  cove- 
nantor and  his  personal  representatives,  but  the  burthen  of  it 
not  running  with  the  property  of  the  Times  against  assigns/' 
In  answer  to  a  further  argument  on  behalf  of  the 
plaintiffs,  based  on  the  length  of  time  during  which  the 
arrangement  had  continued,  the  Lord  Chancellor  observed  : 
"  The  presumption  of  a  grant  from  long  continued  usage 
arises  only  where  the  origin  of  the  usage  is  unknown. 
But  in  the  present  case,  if  the  right  claimed  by  the  plain- 
tiffs originated  in  the  grant  to  William  Walter  [the 
founder's  son],  the  usage  is  not  required  to  establish  it; 
and  if  it  did  not  so  originate,  the  usage  is  of  no  avail. 
The  claim  of  the  plaintiffs  makes  it  necessary  for  them  to 
prove  that,  either  by  the  original  grant  of  the  shares  in  the 
Uvening  Mail  to  William  Walter,  or  by  some  subsequent 
.  right  obtained  by  the  plaintiffs  against  the  proprietors  of 
the  Times,  a  perpetual  benefit  to  the  Evening  Mail,  and 
a  perpetual  burthen  on  the  Times  were  established,  how- 
ever prejudicial  it  might  prove  to  the  interests  of  the 
proprietors  of  the  Times ;  and  that  upon  the  dissolution  of 
the  partnership  in  the  Evening  Mail,  and  the  consequent 
sale  of  the  property  in  that  newspaper,  the  proprietors  of 
the  Times  were  bound  to  give  a  value  to  the  goodwill  by 
continuing  the  arrangement  for  its  publication  as  long  as 
the  Times  should  continue  to  be  published.  There  is 
certainly  no  express  contract  to  anything  like  this  effect 
between  John  W  alter,  the  grandfather,  and  his  sons,  when 
the  separate  interests  in  the  Evening  Mail  were  first  created; 
and  it  would  be  a  strong  implication  to  draw  from  the 
transaction,  that  the  burthen  of  such  an  obligation  was 
intended  to  be  assumed  by  Mr.  Walter  for  himself  and  for 
all  future  proprietors  of  the  Times"  Finally,  the  Lord 
Chancellor,  said :  "  What  are  called  in  the  bill  the  rights  and 
interests  of  the  Evening  Mail  over  the  Times  appear  to  me 
to  have  begun  in  will  and  pleasure,  and  to  have  continued 
throughout  upon  the  same  footing.  They  could,  at  no 
time,  have  been  enforced ;  and  upon  the  dissolution  of  the 


Digitized  by  VjOOQ IC 


PUBLISHERS^   PBINTEBB^   ETC.  289 

partnership  in  the  Evening  Mail  and  its  consequent  sale,  the      Pabt  hi. 
coart  has  no  power  to  direct  that  they  shall  be  included  in 
the  goodwill  and  property  of  that  newspap^ir." 

A  contract  by  a  printer  to  print,  and  find  the  paper  for  oontnwt  to 
printing,  a  number  of  copies  of  a  work  is  not  a  contract  for  5!iSta"i7?h 
the  sale  of  goods  within  the  17th  section  of  the  Statute  of  gJ^JSeSt 
Frauds  as  extended  by  the  9  Geo.  4,  c.  14,  s.  7 ;  and  the  Frauds, 
printer,  consequently,  may  recover  the  price  in  an  action  for 
work,  labour,  and  materials,  where  the  contract  is  a  verbal 
ODe.(a) 

"In  such  cases,*'  said  Pollock,  C.B.,  ^'it  seems  to  me 
that  the  true  criterion  is,  whether  work  is  the  essence  of  the 

contract,  or  whether  it  is  the  materials  supplied I 

am  inclined  to  think  that  it  is  only  where  the  bargain  is  for 
goods  thereafter  to  be  made,  and  not  where  it  is  a  mixed 
contract  for  work  and  materials  to  be  found,  that  Lord 
Tenterden's  Act  (9  Geo.  4,  c.  14)  applies.*'  ^'The  defen- 
dant,'' said  Martin,  B.,  ^^  having  a  manuscript,  takes  it  to  a 
printer  to  print  for  him.  Then  what  does  he  intend  shall  be 
done  ?  He  intends  that  the  printer  shall  use  his  type,  shall 
set  it  up  in  a  frame  and  impress  it  on  paper,  that  the  paper 
shall  be  submitted  to  the  author,  that  the  author  having 
corrected  it  shall  send  it  back  to  the  printer,  who  shall 
again  exercise  labour  and  make  it  into  a  complete  thing  in 
the  shape  of  a  book.  That  being  so,  I  think  that  the  ' 
plaintiff  was  employed  to  do  work  and  labour  and  supply 
materials,  and  for  that  he  is  entitled  to  be  paid.  It  seems 
to  me  that  the  true  criterion  is  this :  Suppose  there  was  no 
contract  as  to  payment,  and  the  printer  brought  an  action 
to  recover  what  by  law  he  was  entitled  to  receive,  would 
that  be  the  value  of  the  book  as  a  book  ?  I  apprehend  not ; 
for  the  book  might  not  be  worth  half  the  value  of  the  paper 
on  which  it  was  printed,  but  he  would  be  entitled  to  recover 
for.his  work,  labour,  and  materials  supplied ;  therefore  this 
is  in  strictness  work,  labour,  and  materials  done  and  pro- 
vided by  the  plaintiff  for  the  defendant.  In  the  case  of 
Bensley  v.  Bignold,(b)  where  the  defence  was  that  the 
printer  had  not  affixed  his  name  to  the  book  as  required  by 
the  39  Geo.  3,  c.  79,  s.  27,  it  was  treated  by  Abbott,  C.J., 
Bayley,  J.,  and  Holroyd,  J.,  as  a  conti-act  for  work,  labour, 
and  materials."  (c) 

A  printer  who  is  employed  to  print  certain  numbers,  but  Printer's  uen. 
not  all  consecutive  numbers,  of  an  entire  work  has  a  lien 


(a)  Clay  v.  Yates  (1  R  &  N.  73). 

(b)  6  B.  &  Aid.  335. 

(c)  Clay  V.  Yate^i  (ubi  supra). 
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upon  the  copies  not  delivered  for  his  general  balance  due 
for  printing  the  whole  of  those  numbers,  (a) 

Where  a  printer  was  so  employed  by  one  Stratford,  and 
printed  8750  copies,  of  which  he  delivered  only  5987  to 
Stratford,  the  residue  remaining  in  his  own  warehouse, 
though  Stratford  supplied  the  paper  for  printing  the  several 
numbers  from  time  to  time  as  they  were  to  be  printed,  and 
the  printer  made  a  separate  charge  for  each  number,  the 
assignees  of  Stratford,  who  afterwards  became  bankrupt, 
were  held  not  entitled  to  recover  from  the  printer  the 
copies  remaining  in  his  possession,  on  tendering  to  him  so 
much  as  was  due  for  the  printing  of  those  copies  in  propor- 
tion to  his  charge  for  the  whole.  Lord  EUenborough,  C.J., 
said :  "  I  think  the  defendant  had  a  lien  for  the  whole  balance, 
the  work  being  an  entire  work  in  the  course  of  prosecution, 
upon  the  same  principle  that  a  tailor,  who  is  employed  to 
make  a  suit  of  clothes,  has  a  lien  for  the  whole  price  upon 
any  part  of  them.  It  would  be  inconvenient  if  he  was 
obliged  to  make  stops  in  the  course  of  the  work  :  the  nature 
of  &e  work  affords  a  reason  for  his  general  lien.''  And 
Le  Blanc,  J.,  added  :  '^  The  supplying  the  paper  from  time 
to  time  did  not  make  it  the  less  one  entire  work."(fc) 

It  seems  that  a  stereotype  printer  has  not  a  general  lien 
on  stereotype  plates  not  manufactured  by  himself,  but  only 
put  into  his  hands  for  the  purpose  of  printing  from  them.(c) 

To  establish  a  general  lien  in  such  a  case,  the  stereotype 
printer  must  show,  according  to  Tindal,  C.  J.,  such  a  custom 
of  trade  that  the  other  party  to  the  transaction  must  be 
taken  to  have  contracted  with  reference  to  it.  ^^  Nothing 
short  of  this,''  said  the  Chief  Justice,  ^'  will  dispense  with  an 
express  contract ;  for  generally  that  is  the  only  mode  of 
creating  such  a  lien  as  this,  which  the  common  law  does  not 
recognise.  In  trades  long  established  such  a  usage  may 
not  improbably  have  grown  up ;  but  it  requires  strong 
evidence  to  show  its  existence  in  a  new  trade  like  that  of 
stereotype  printing,  which  has  sprung  up  within  a  short 
period,  (d)  and  in  which  it  is  not  very  probable  that  any  such 
general  usage  has  yet  been  established."  (e) 

It  seems  that  by  the  custom  of  trade  a  printer  cannot 
recover  for  the  printing  of  a  work  before  the  whole  is 
completed  and  delivered.  (/) 

(a)  Blake  v.  NichoUon  (3  M.  &  8.  167).  (6)  lb, 

(c)  Bkaden  v.  Hancock  (At  &  Mai.  465 ;  4  C.  &  P.  152.  Per  Tindal, 
C.J.)  (d)  This  case  was  decided  in  1829. 

(t)  Bleat/en  v.  Hancock  (jtH  auprh). 

If)  Gillett  V.  Mawmon  (1  Taunt.  137).  See  also  Adlard  v.  Booth 
(7  C.  &  P.  108). 
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And  it  would  seem  that  there  is  a  usage  of  trade  between  Fabt  iil 
the  printers  and  proprieters  of  newspapers,  that  the  latter 
should  give  to  the  former  four  weeks'  notice  of  an  intention 
to  put  an  end  to  the  employment,  or  pay  them  four  weeks' 
wages,  (a)  But  there  does  not  appear  to  be  a  reciprocal 
obUgatioii  on  the  part  of  the  printers.  (6) 

It  would  appear  that  there  is  no  general  custom  of  trade 
binding  printers  to  insure  for  booksellers  the  paper  given 
for  works  to  be  printed,  (c) 

For  many  years  the  business  of  printing  in  London,  as 
between  the  master  printers  and  compositors,  has  been 
regulated  by  committees  of  each  body,  who  have  from  time 
to  time  agreed  upon  rules,  which,  so  long  as  they  remain 
unaltered,  are  treated  and  acted  upon  as  binding  between 
master  and  compositor,  and  are  imported  into  every  engage- 
ment to  which  they  are  applicable.  ((£) 

The  following  rules,  agreed  upon  in  1839,  relating  to  the  Payment  of 
payment  of  compositors  for  printing  advertisements  on  ^y^Sf^menta 
wrappers,  came  before  the  Court  of  Exchequer  in  1858  for  ^  ''^pp*"- 
interpretation :  "  Every  companionship  (which  means  the 
compositors)  on  a  magazine  or  review  to  be  entitled  to 
the  first  or  title  page  of  the  wrapper  of  the  magazine  or 
review,  but  not  to  the  remaining  pages  of  such  wrapper, 
or  to  the  advertising  sheets  which  may  accompany  the 
magazine  or  review.  Standing  advertisements,  or  stereo 
blocks,  forming  a  complete  page,  or,  when  collected  together, 
making  one  or  more  complete  pages  in  a  wrapper  or  adver- 
tising sheet  of  a  magazine  or  review,  not  to  be  chargeable. 
The  compositor  on^  to  charge  for  his  time  in  making 
them  up.  The  remainder  of  the  matter  in  such  wrappers  or 
advertising  sheets,  including  standing  advertisements  or 
stereo  blocks,  not  forming  a  complete  page,  to  be  charged 
by  the  compositor  and  cast  up  according  to  the  8th  and 
20th  Articles  of  the  scale  as  they  may  respectively  apply/' 
The  interpretation  given  by  the  Court  of  Exchequer,  whose 
judgment  was  affirmed  by  that  of  the  Exchequer  Chamber,  (e) 
was  as  follows  :  "  We  think  it  clear  that  the  paragraph  or 
sentence  of  the  rule  beginning  '  standing  advertisements ' 
has  reference  to  the  wrapper  or  advertisement  sheet  then 
about  to  be  composed  and  printed,  and  that  the  master  has 
the  right  to  direct  in  what  manner  they  shall  be  printed. 
He  may  direct  that  they  all,  as  far  as  possible,  be  put  into 


(a)  Cu 
(bj  lb. 


Cunningham  v.  Fonhlanque  (6  C.  &  P.  44,  Park,  J.) 

(c)  Mawman  v.  Gillett  (2  Taunt.  825). 


(d)  Per  Wateon,  B.,  Hill  v.  Levey  (3  II.  &  N.  8). 
i< 


e)  3  U.  &  N.  702. 

U  2 
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Pabt  ui.  complete  pages,  or  that  they  may  be  distributed  through  the 
wrappers  or  advertising  sheets,  as  he  may  think  fit.  The 
first  provision  of  the  part  of  the  rule  before  quoted  is  for  the 
case  of  standing  advertisements  forming  a  complete  page. 
This  seems  directed  to  the.  case  of  a  page  of  the  former 
number  being  reprinted  in  the  succeeding  one.  The  second 
case  is  of  the  standing  advertisements  collected  together, 
making  one  or  more  complete  page  or  pages  in  the  wrappers 
or  advertising  sheets.  We  think  this  refers  to  the  case 
when  the  master  shall  direct  that  standing  advertisements 
shall  be  printed  in  the  same  page  or  pages,  so  far  as  they 
will  fill  up.  In  such  case,  when  they  completely  fill  a  page 
or  pages,  the  advertisements  are  not  to  be  chargeable 
according  to  the  scale,  but  the  compositor  is  only  entitled 
to  charge  for  his  time  in  making  up.  But  if  any  standing 
*  advertisements  are  left  over,  or  if  the  master  thinks  fit  to 
direct  that  they  shall  be  distributed  through  the  other  pages 
of  the  advertising  sheet,  so  that  they  do  not  form  a  complete 
page,  we  think  that  the  latter  part  of  the  rule  applies,  and 
that  the  compositor  is  entitled  to  charge  according  to  the 
scale."  (a) 

Where,  therefore,  in  the  November  number  of  a  monthly 
magazine  there  were  composed  and  printed,  on  one  page, 
two  advertisements  which  occupied  the  entire  page,  and  the 
type  of  which  was  left  standing,  and  in  the  December 
number  the  same  two  advertisements  were  printed,  but  on 
difierent  pages,  each  advertisement  occupying  about  half  a 
page,  the  remainder  of  the  page  being  filled  up  by  other 
advertisements,  it  was  held  that  the  compositor  was  entitled, 
under  the  latter  part  of  the  rule,  to  charge  for  the  composing, 
and  that  the  case  did  not  come  within  the  first  part  of  the 
rule,  under  which  the  compositor  would  be  entitled  to 
charge  only  for  his  time  in  making  up.  (6) 

A  dispute,  similar  to  that  just  referred  to,  having  arisen  in 
1856  between  a  compositor  and  a  master  printer,  the  matter 
was  referred,  in  pursuance  ©f  certain  of  the  rules  agreed  upon, 
to  the  arbitration  of  three  master  printers,  three  journeymen, 
and  a  barrister,  whose  casting  vote  was  to  be  decisive ;  the 
result  being  an  award  in  favour  of  the  master,  the  barrister 
having  given  his  casting  vote  in  favour  of  the  view  taken  by 
the  three  masters.  The  plaintiff"  subsequently  entered  the 
defoiidant's  service  knowing  of  that  decision,  and  also  that 
the  defendant  was  one  of  the  three  masters ;  but  nothing  was 
said  as  to  the  terms  of  payment,  each  party  understanding 
that  it  was  to  be  made  according  to  the  rules.  It  was  held 
(fl)  3  H.  &  N.  12,  13.  (b)  Jb, 
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that  the  decision  of  the  arbitrators  was  not,  at  the  time  of  the      Part  iil 
employment  of  the  plaintiff,  binding  between  the  parties  as 
an  interpretation  of  the  rule  above  set  out,  and  that,  not- 
withstanding their  decision,  it  was  competent  for  the  court 
to  entertain  the  question  of  its  construction,  [a) 

If  there  is  an  express  undertaking  by  the  printer  to  oontnot  to 
insure  the  paper  given  him  for  a  work  which  he  contracts  *°**™- 
to  print  within  six  months,  he  is  Uable  for  a  loss  by  fire 
which  takes  place  after  that  time,  even  though  the  com- 
pletion of  the  work  within  the  specified  time  has  been 
prevented  by  the  failure  of  his  employer  to  supply  copy  fast 
enough.  (/>)  If  be  wishes  to  exonerate  himself  from  all  risk 
after  the  specified  time  has  elapsed,  he  must  abandon  the 
contract  altogether ;  if,  whilst  complaining  of  the  delay  in 
supplying  copy,  he  continues  to  print,  his  contract  to  insure 
continues,  (c) 

Where  certain  printers  were  employed  to  print  a  work,  lobb  bj  uro. 
of  which  the  impression  was  to  be  750  copies,  and  a  fire 
broke  out  on  their  premises  before  the  whole  number  of 
copies  had  been  deHvered,  in  an  action  to  recover  the 
amount  to  be  paid  for  the  work,  Tindal,  O.J.,  held  that  the 
printers'  right  to  recover  depended  on  the  question  whether 
the  whole  750  copies  had  been  printed  when  the  fire  broke 
out,  or  whether  the  fire  took  place  while  the  press  was  set 
and  before  the  whole  was  printed  off,  in  which  latter  case 
they  would  not  be  entitled  to  recover  anything.  (cZ) 

In  the  case  of  authors,  publishers,  and  printers,  as  in  all  luogait 
other  cases,  our  law  refuses  to  aid  any  of  the  parties  to  a  tSX" 
contract  of  an  illegal  or  immoral  character. 

No  person  who  has  had  anything  to  do  with  the  composi- 
tion of  an  immoral  or  libellous  work  can  maintain  an  action 
against  the  person  who  employed  him,  to  recover  remunera- 
tion for  his  labour.  This  applies  to  printers,  as  well  as 
authors  and  publishers,  (e) 

Best,  C.J.,  in  deaUng  with  the  case  of  a  book  which 
recounted  the  amours  of  a  courtesan,  said :  ''  I  have  no 
hesitation  in  saying  that  no  person  who  has  contributed 
his  assistance  to  the  publication  of  such  a  work,  can 
recover  in  a  court  of  justice  any  compensation  for  labour 
80  bestowed.  The  person  who  lends  himself  to  the  violation 
of  the  public  morals  and  laws  of  the  country  shall  not  have 
the  assistance  of  these  laws  to  carry  into  execution  such  a 
pnrpose.     It  would  be  strange  if  a  man  could  be  fined  and 

{a)  8  H.  &  N.  12,  13.        (b)  Mawman  v.  Gilktt  (2  Taunt.  326). 
(c)  lb.  (d)  Adlard  v.  Booth  (7  C.  &  P.  108), 

(e)  Popktt  V.  Stockdale  (Ry.  &  M.  337). 
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pabt  hi.  imprisoned  for  doing  that  for  which  he  could  maintain  an 
action  at  law.  Every  one  who  gives  his  aid  to  such  a  work, 
though  as  a  servant,  is  responsible  for  the  mischief  of  it/' (a) 

A  printseller  cannot  recover  the  price  of  libellous  or 
immoral  publications  sold  by  him.(/>) 

Where  the  plaintiff,  a  printer,  agreed  to  print  for  the  defen- 
dant a  certain  number  of  copies  of  a  treatise  to  which  a  dedi- 
cation was  to  be  prefixed,  and,  after  the  treatise  was  printed, 
and  the  proof  sheet  of  the  dedication  was  revised  by  the 
defendant  and  returned  to  the  plaintiff,  the  latter,  for  the 
first  time,  discovered  that  it  contained  Ubellous  matter,  and 
on  that  account  refused  to  complete  the  printing,  it  was  held 
that  he  was  justified  in  so  refusing,  and  was  also  entitled  to 
recover  for  printing  the  treatise.  "  I  told  the  jury,''  said 
Pollock,  C.B.,  in  this  case,(c)  "that  if  the  plaintiff  agreed 
to  print  the  dedication  and  the  treatise,  and  so  undertook  to 
print  that  which  he  knew  to  be  libellous,  and  afterwards 
said  that  he  would  not  print  both ;  in  such  case  he  could  not 
recover.  I  think  his  right  to  recover  rests  entirely  on  this 
groimd,  that  he  had  been  furnished  with  the  treatise  with- 
out the  dedication.  The  dedication  was  afterwards  sent, 
but  he  had  no  opportunity  of  reading  it  until  after  it  was 
printed ;  he  then  discovered  that  it  was  libellous,  and  refused 
to  permit  the  defendant  to  have  it.  I  think  that  if  a  con- 
tract is  bond  fide  entered  into  by  a  printer  to  print  a  work 
consisting  of  two  parts,  and  at  the  time  he  enters  into 
the  contract  he  has  no  means  of  knowing  that  one  part  is 
unlawful,  and  he  executes  both,  but  afterwards  suppresses 
that  which  is  unlawful,  there  is  an  implied  undertaking  on 
the  part  of  the  person  employing  him  to  pay  for  so  much  of 
the  work  as  is  lawful." 

Although  the  illegality  or  immorality  of  an  intended 
publication  would  be  a  good  defence  to  an  action  brought 
against  the  author  for  breach  of  contract  to  deliver  his 
manuscript  for  pubUcation,  this  illegality  or  immorality 
is  not  to  be  presumed  where  the  work  itself  is  not  produced 
at  the  trial,  (c^) 

A  printer  whose  name  did  not  appear  on  the  periodical 
pager  printed  by  him,  as  was  required  by  38  Geo.  3,  c.  78 
(since  repealed  by  6  &  7  Will.  4,  c.  76,  s.  32),  was  held 
not  entitled  to  maintain  an  action  for  work  and  labour 
done  in  printing  it.  (6)     And  the  proprietor  oi  a  newspaper, 

(a)  Poplett  V.  Stockdale  (Ry.  &  M.  338). 

(b)  Fores  v.  Johneji  (4  Esp.  97).        (c)  Clay  y.  Yates  (1  H.  &  N.  73) 
(d)  Gale  v.  Leckie  (2  Stark.  N,  P.  110). 

{e)  Marchant  v.  Evans  (2  B.  Moore,  14). 
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published  before  the  filing  of  the  affidavit  required  by  that  part  ni. 
statute,  ipvhen  in  force,  was,  on  the  ground  of  having  done  an 
act  prohibited  by  law,  nonsuited  in  an  action  brought  to 
recover  damages  for  breach  of  contract  to  print  certain 
copies  of  his  newspaper,  (a)  For  the  same  reason  a  printer 
was  held  not  entitled  to  recover  for  labour  or  materials 
used  in  printing  a  pamphlet,  on  which  he  had  not  printed 
his  natne^  and  the  name  of  the  city  or  place  where  he  dwelt, 
as  required  by  sect.  27  (now  repealed)  of  39  Geo.  3,  c.  79.(6) 

But  to  an  action  by  the  proprietor  of  the  copyright  in  a 
book  against  a  defendant  for  having,  without  the  pro- 
prietor's consent  in  writing,  printed  for  sale  copies  of  the 
work,  and  also  for  having  in  his  possession  for  sale  and 
.  selling  copies  of  the  work  so  unlawfully  printed,  it  was  held 
no  defence  to  plead  that  the  book  was  printed  and  published 
without  the  name  and  place  of  abode  of  the  printer  upon 
the  first  or  last  leaves  thereof,  as  directed  by  2  &  3  Vict. 
c.  12,  a.  2.(c) 

Whilst  the  enactment  (6  &  7  Will.  4,  c.  76,  s.  8)  requiring 
the  filing  at  the  Stamp  Office  of  a  declaration  as  to  the 
proprietorship  of  newspapers  was  still  in  force,  it  was  held 
that  where  a  person  entered  specifically  into  a  contract  with 
the  real  proprietor,  who  was  not  registered  as  such,  a 
person  whose  name  was  registered  could  not  be  made  liable 
on  the  contract,  (d) 


(a)  HotaUon  v.  AnW*  (1  M.  &  Rob.  325). 

(fo)  BenJtley  v.  BignoUi  (5  B.  &  Aid.  836). 

(c)   Chappell  v.  Davidson  (18  C.  B.  194  ;  25  L.  J.  225,  C.  P.). 

(f/)  Holcrofl  V.  Hogyins  (2  C.  B.  488). 


\ 
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PART  IV -LAW  OF  LIBEL. 


CHAPTER  I. 
INTRODUCTION. 

i.ibei8in  Wb  have  been  treating  hitherto  of  the  rights  and  privi- 

gonerai.  leges  of  the  authors  and  proprietors  of  literary  and  artisHc 

works ;  but  such  works,  besides  conferring  rights  and 
privileges,  also  impose  duties  and  entail  liabilities.  Writing, 
printing,  and  other  modes  of  publication  furnish,  unhappily, 
no  exception  to  the  general  rule  that  there  is  nothing, 
however  beneficial  its  normal  tendency,  which  may  not  be 
perverted  to  the  worst  of  uses.  Those  arts  which  have 
done  so  much  to  enlighten  mankind,  to  elevate  their  moral, 
social,  and  political  condition,  and  to  diffuse  innocent  grati- 
fication and  amusement,  have  also  been  made  the  instruments 
of  wanton  attack  upon  religion  and  morals,  upon  the  govern- 
ment and  constitution  of  the  state,  and  upon  all  that  is  most 
dear  in  private  life.  Of  injuries  thus  caused  either  to  the 
community  at  large  or  to  its  individual  members  the  law 
takes  cognizance,  and  those  injurious  publications  which  it 
punishes  are  designated  libels. {a) 

There  is  no  satisfactory  definition  of  libels  in  general — 
which  really  explains  what  they  are  and  fiiUy  describes 
their  various  species ;  nor  is  it  of  importance  to  endeavour 
to  obtain  such  a  definition,  since  its  very  wide  generality 
would  render  it  practically  valueless. (6)     A  definition  may 

(a)  The  word  libel  is  derived  from  the  Ubellus  (dim.  of  liber^  a  book) 
famoiiws  of  the  Roman  law. 

(6)  Ijord  Lyndhurst,  in  his  evidence  before  the  Conmiittee  of  the 
House  of  Lords,  on  whose  report  the  Act  of  6  &  7  Vict.  c.  96  was 
framed,  says  on  this  subject,  **  A  definition  in  order  to  satisfy  the 
requisites  of  a  good  logical  definition,  ought  not  only  to  be  sufficiently 
precise  so  that  it  shall  take  in  notMng  except  what  was  intended  to  be 
specified,  but  also  sufficiently  comprehensive  to  omit  nothing  which 
ought  to  be  included.  I  have  never  yet  seen,  nor  been  able  myself  to 
hit  upon  anything  like  a  definition  of  Hbel,  or  even  of  sedition  which 
possessed  those  requisites  of  a  definition ;  and  I  cannot  help  thinking 
that  the  difficulty  is  not  accidental,  but  essentially  inherent  in  the  nature 
of  the  subject  matter/* 
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With  more  profit  be  attempted  of  each  of  the  diflFerent  classes      Pakt  iv. 
of  libels  which  are  embraced  under  the  general  head,  (a)  cdatok  i. 

It  need  here  be  only  added^  in  general,  that  a  libel  may  be  ^^^  expi^eased 
expressed  in  a  variety  of  ways,  and  not  only  by  means  of 
writing  or  printing,  whether  in  the  form  of  book,  pamphlet, 
placard,  letter,  &c.,  but  also  by  means  of  pictures,  drawings, 
photographs,  or  other  signs.  (6) 

Libels  may,  for  the  purposes  of  the  present  work,  be  con-  piyision  or 
veniently  divided  into  two  great  classes — ^public  and  private ;  ^^^^ 
and  public  libels  may  be  subdivided  into  those  (1)  which 
are  of   a  blasphemous   or  irreligious  character;  (2)   those 
which  offend  against  decency  and  morality ;  and  (3)  those 
directed  against  the  sovereign,  the  government,  or  the  law. 

Of  the  various  kinds  of  public  libels  we  shall  treat  in 
order,  before  proceeding  to  deal  with  the  subject  of  private 
libels  or  libels  on  individuals. 


CHAPTER  II. 

BLASPHEMOUS  LIBELS. 

It  is  not  with  a  view  to  avenging  any  insults  offered  to  the  oroandB  of  legai 
Deity  that  our  law  professes  to  punish  blasphemy,  but  on  *°*®''®'®°®^ 
account  of  the  temporal  consequences  to  society  which  it 
tends  to  produce.  Society,  it  is  said,  cannot  exist  without 
those  religious  and  moral  restraints  which  blasphemous 
attacks  on  natural  or  revealed  religion  weaken,  if  not 
destroy;  the  sanction  of  an  oath  in  all  proceedings  con- 
nected with  the  administration  of  justice  is  rendered  of  no 
avail,  if  the  belief  in  a  moral  governor  of  the  universe  who 
punishes  vice  and  rewards  virtue  is  shaken ;  and  where 
Christianity,  as  is  the  case  with  us,  is  the  religion  of  almost 

(a)  Of  what  little  utility,  for  the  purpose  of  convejring  any  precise 
knowledge  of  a  practical  character,  a  defiiiition  must  be  which  attempts 
to  describe  at  onceaU  kinds  of  libels,  maybe  seen  from  the  two  following 
examples  taken  from  standard  writers.  ^*  Libelli  famosi,^^  says  Black- 
stone,  **  taken  in  their  largest  and  most  extensive  sense,  signify  any 
writings,  pictures,  or  the  like  of  an  immoral  or  illegal  tendency : " 
(4  Com.  150.)  "  Considering  the  offence  in  its  relation  as  well  to  the 
public  afl  to  individuals,"  says  Starkie,  "  libels  may  not  inconveuiently 
or  improperly  be  defined  to  be  *  any  writings,  pictures,  or  other  signs 
which  immediately  tend  to  injure  the  character  of  an  individual,  or  to 
occasion  mischief  to  the  public:'"  (Law  of  Slander  and  Libel,  Com- 
mentary.) 

(6)  Bacon's  Abridg.  tit.  Libel;  Salk.  418;  8  Bl.  Com.  125;  Austen 
▼.  Culpepper  (Skin.  123  ;  Show  314). 
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Part  IV.  the  entire  nation,  unseemly  attacks  on  its  doctrines  provoke 
Ohaptebil  to  the  commission  of  acts  of  violence,  (a)  It  is  on  these 
grounds  that  our  legal  authorities  base  the  right  of  the  state 
to  prohibit  and  punish  blasphemous  libels,  though  there  can 
be  little  doubt  that  the  judges  have  often  been  influenced^  in 
their  decisions,  by  those  purely  religious  considerations  wlach 
in  words  they  professed  to  ignore. 

An  American  writer.  Bishop,  (6)  thus  speaks  as  to  the 
grounds  on  which  the  legal  doctrine  is  based:  "Whether 
the  principle  on  which  this  doctrine  rests  is  that  they 
[blasphemy  and  profane  swearing]  tend  to  undermine 
Christianity,  which  is  a  part  of  our  law,  or  that  they  disturb 
the  peace  and  corrupt  the  morals  of  the  community,  is  a 
question  not  fully  settled.  Perhaps  we  may  even  take 
another  view,  namely,  that  reverence  toward  God  ajid 
religion — Christianity  being  our  form  of  religion — is  essen- 
tial to  man,  who  is  injured  in  his  nature  and  being  when 
this  reverence  is  impaired ;  or  still  another  view,  that  these 
offences  so  shock  his  purer  and  higher  sensibilities  as  to 
create  an  injury  to  him  agaiust  which  he  needs  protection, 
precisely  as  against  an  assault.  Probably  these  several  con- 
siderations, and  some  others  also,  may  each  be  deemed  to 
enter  more  or  less  into  the  policy  of  the  law.''(c) 

(a)  This  view  of  the  matter  is  put  broadly  by  Michaelis,  quoted  2  Stark. 
(2nd  edit.)  131.  He  says :  "  On  God's  account,  then,  punishmentB  for 
blasphemies  are  not  necessary ;  but  perhaps  they  are  necessary  for  the 
sake  of  our  neighbour,  who,  if  he  beheves  in  a  Grod,  or  holds  his  religion, 
whether  true  or  fake,  to  be  true,  always  feels  himself  extremely  scanda- 
lized by  them.  Nor  is  it  only  blasphemy  against  the  true  God  that 
ought  to  be  punished,  but  even  that  against  false  gods,  supposed  sainta, 
and  fictitious  religion,  whenever  they  happen  to  be  the  gods,  saints,  and 
religion  of  the  people."  (b)  Grim.  Law,  vol.  ii.,  §  87. 

(c)  The  Gommissioners  on  Griminal  Law*,  in  their  6th  report  (p.  80), 
thus  state  their  view  of  the  reasons  by  which  laws  against  blasphemy 
may  be  defended  :  ^^  Laws  for  the  punishment  of  offences  against  religion 
generally  are  justifiable,  on  mere  temporal  grounds,  upon  two  prin- 
ciples. In  the  first  place,  religion,  by  enforcing  moral  conduct  and 
applying  to  that  object  some  of  the  strongest  motives  that  operate  on 
human  nature,  is  so  effectual  an  assistant  in  securing  a  general  obedi- 
ence to  social  laws,  that  actions  tending  directly  to  expose  it  to  ridicule 
and  contempt,  and  thus  to  weaken  its  authority  with  the  ignorant  and 
unthinkijog,  are  mischievous  to  the  community,  and  on  that  account  may 
properly  be  repressed  by  penal  enactments.  Secondly,  as  the  great  mass 
of  the  inhabitants  of  civilized  countries  regard  religious  faith,  in  one 
form  or  other,  as  of  vital  interest  and  importance,  the  criminal  law 
may  properly  be  employed  to  protect  the  feelings  and  opinions  of  the 
commumty  on  this  subject  from  wanton  insult.  Upon  these  two  princi> 
pies,  as  it  appears  to  us,  the  interference  of  the  penal  law  in  matters  of 

*  TbomM  Sterkle,  Henry  Bellenden  Ker,  William  Wlghtman  (afterwardB  Jmtioe  of  tbe 
Qoeen's  Bench),  Andrew  Amoa  and  Dayid  Jardine,  SMialrea. 
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Blackstone  (a)    describes   the    oflFenoe   of   blasphemy   as      paot^iv. 
consisting*  in  a  denial  of  the  being  or  providence  of  the     ChaptkmII. 
Almighty ;  or  in  contumelious  reproaches  of  Our  Lord  and  in  what  the 
Saviour  Christ,  or  in  profane  scoffing  at  the  Holy  Scrip-  ^"®°^  oonatotB. 
tore,  or  exposing  it  to  contempt  and  ridicule,  for  Christianity 
is  part  of  the  laws  of  England. 

Spoken  words,  equally  with   written,    may  subject   the  Common  law 
utterer   to   the  penalties   imposed  by  law  for  blasphemy.  ^~*'**'°"- 
Some  of  the  earlier  cases  on  the  subject  are  referred  to  in 
the  note ;  (b)  but  the  doctrines  laid  down  in  them  would  pro- 
bably now  be  applied  with  considerable  limitations,  though 
the  cases  themselves  are  still  unquestioned  authorities. 

In  one  of  those  cases(c)  Lord  Hale  thus  states  the  founda- 
tion on  which  the  infliction  of  punishment  for  blasphemous 
publicalions  is  based:  "To  say  religion  is  a  cheat  is  to 
dissolve  all  those  obligations  whereby  civil  societies  are 
preserved.  Christianity  is  parcel  of  the  laws  of  Eng- 
land 'j  {d)  and  therefore  to  reproach  the  Christian  religion 
is  to  speak  in  subversion  of  the  law." 

religion  is  to  be  justified  ;  and  we  think  that  rules  framed  strictly  with 
reference  to  these  principles  neither  invade  the  rights  of  opinion  and 
legitimate  discussion,  nor  endanger  any  general  or  particular  interests 
which  can  properly  be  protected  by  the  criminal  law.'* 

(a)  4  St.  Black.  287. 

(6)  AtwoocTs  case  (Cr.  J.  421),  Rex  v.  laylor  (Vent.  293 ;  3  Keb. 
Rep.  607),  Rex  v.  Clemlon  (dted  Str.  789),  Rex  v.  Hall  (1  Str.  416). 

(r)  Rex  V.  Taylor  (ubi  supra). 

Id)  As  to  this  dictum  of  Lord  Hales,  that  Christianity  is  parcel  of 
the  laws  of  England,  Archbishop  Whately  says,  in  the  preface  to  his 
"  Elements  of  Khetoric,"  that  he  never  met  with  any  one  who  could 
explain  the  precise  meaning  of  it.  Its  practical  value  may  be  estimated 
from  the  following  observations  of  the  CommisRioners  on  Criminal  Law 
(6th  Report,  p.  83)  :  "  The  meaning  of  the  expression  used  by  Lord 
Hale,  that  *  Cniistianity  was  parcel  of  the  laws  of  England,'  though 
often  cited  in  subsequent  cases,  has,  we  think,  been  much  misunder- 
stood. It  appears  to  ub  that  the  expression  can  only  mean  either  that 
as  a  great  part  of  the  securities  of  our  legal  system  consist  of  judicial 
and  official  oaths  sworn  upon  the  gospels,  Christianity  is  closely  inter- 
woven with  our  municipal  law ;  or  that  the  laws  of  England,  like  all 
niunicipal  laws  of  a  ChniBtian  country,  must,  upon  principles  of  general 
jurisprudence,  be  subservient  to  the  positive  niles  of  Christianity.  In 
this  sense  Christianity  may  justly  be  said  to  be  incorporated  with  the 
law  of  England,  so  aa  to  iorm  parcel  of  it ;  and  it  was  probably  in  this 
sense  that  Lord  Hale  intend^  the  expression  should  oe  understood. 
At  sJl  events,  in  whatsoever  sense  the  expression  is  to  be  understood,  it 
does  not  appear  to  us  to  supply  any  reason  in  favour  of  the  rule ;  for  it 
is  not  criminal  to  speak  or  write  either  against  the  common  law  of 
England  generally,  or  against  particular  portions  of  it,  provided  it  be 
not  done  in  such  a  manner  as  to  endanger  the  public  peace  by  exciting 
forcible  resistance ;  so  that  the  statement  that  Christianity  is  parcel  of 
the  law  of  England,  which  has  been  so  often  urged  in  justification  of  laws 
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Pabt  IV.  In  a  subsequent  case,  (a)  relating  to  a  book  designed  to 

Chaw7r  II.     show  that  the  Christian  miracles  were  not  to  be  taken  in  a 
—  literal  but  in  an  allegorical  sense,  the  court  would  not  suflTer 

it  to  be  debated  whether  to  write  against  Christianity  in 
general  was  not  an  offence  punishable  in  the  temporal  courts 
at  common  law.  They  laid  stress  on  the  word  "  general,'^ 
and  stated  that  they  did  not  intend  to  include  disputes 
between  learned  men  upon  particular  controverted  points. 
Raymond,  C.J.,  in  delivering  the  judgment  of  the  court, 
said,  ^'I  would  have  it  taken  notice  of  that  we  do  not 
meddle  with  any  differences  of  opinion,  and  that  we  inter- 
pose only  where  the  very  root  of  Christianity  itself  is  struck 
at,^'  which  the  court  considered  to  be  done  in  the  book  in 
question. 

The  same  doctrine  was  laid  down  in  Rex  v.  Williams ,{Jb) 
where  the  defendant  was  convicted  of  having  published  an 
impious  and  blasphemous  libel,  called  "Paine's  Age  of 
Reason,^'  which  denied  the  authority  of  the  Old  and  New  . 
Testament,  asserted  that  reason  was  the  only  guide  by 
which  the  conduct  of  men  ought  to  be  directed,  and 
ridiculed  the  prophets,  Jesus  Christ,  his  disciples,  and  the 
Scriptures.  The  judgment  of  Ashurst,  J.,  in  that  case 
exhibits  a  union  of  the  different  reasons  which  influence  the 
determination  of  cases  of  blasphemy.  He  remarked  that, 
"  although  the  Almighty  did  not  require  the  aid  of  human 
tribunals  to  vindicate  his  precepts,  it  was  nevertheless  fit  to 
show  our  abhorrence  of  such  wicked  doctrines,  which  were 
not  only  an  off(mcc  against  God,  but  against  all  law  and 
government,  from  their  direct  tendency  to  dissolve  all  the 
bonds  and  obligations  of  civil  society.  It  was  upon  this 
ground  that  the  Christian  religion  constituted  part  of  the 
law  of  the  land.  But  if  the  name  of  our  Redeemer  was 
suffered  to  be  traduced,  and  his  holy  religion  treated  with 
contempt,  the  solemnity  of  an  oath,  on  which  the  due 
administration  of  justice  depended,  would  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  principal  sanctions — the 
dread  of  future  punishment.^' (c) 

It  is  a  blasphemous   libel  to  represent  by  a  published 

against  blasphemy,  however  true  it  may  be  as  a  general  proposition^  cer- 
tainly fumisnes  no  additional  argument  for  the  propriety  of  such  laws." 

(fl)  Rex  V.  Woohum  (Str.  8:U). 

(6)  In  1797.     See  Holt  on  Libel,  69,  note  (e). 

(c)  The  judgment  in  that  case  was — that  the  defendant  shoidd  be 
imprisoned  in  the  house  of  correction  for  one  year,  there  to  be  kept  to 
hard  labour,  and  that,  at  the  expiration  thereof,  he  should  give  security 
to  the  amount  of  1000/.  for  his  good  behaviour  during  the  rest  of  his 
life. 
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writing   that   Jesus  Christ  is   an   impostor,  the  Christian      pakt  iv. 
religion  a  mere  fable,  and  those  who  believe  in  it  infidels     ohaptiuiil 
to  Grod;  (a)  or  that  Jesus  Christ  was  an  impostor  and  a         — 
murderer  in  principle  and  a  fanatic. (fe) 

It  has  been  held  a  blasphemous  libel  to  publish  anything 
w^hich  tends  to  question  or  cast  disgrace  upon  the  Old 
Testament  alone.  A  ruling  to  that  efifect  of  Lord  Denman, 
C. J.,  was  excepted  to  in  Beg,  v.  Hetherington ;  (c)  but  the 
court  upheld  the  ruling  on  the  ground  that  the  Old  Testa- 
ment is  so  connected  with  the  New,  that  a  reflection  on  the 
one  was  a  reflection  on  the  other  also. 

In  addition  to  the  doctrines  of  the  common  law  relating  ugisutive 
to  blasphemous  libels,  there  are  some  express  enactments  of  «»*»®*»»«'**«' 
the  Legislature  on  the  subject.     Several  of  the  old  statutory 
provisions  have  been  repealed,  but  the  following  still  remain 
in  force  : 

1  Edw.  6,  c.  1,  enacts  that  persons  reviling  the  Sacrament 
of  the  Lord's  Supper  by  contemptuous  words  or  otherwise, 
shall  be  punished  by  fine  and  imprisonment. 

1  Eliz.  c.  2,  enacts  that  if  any  minister  shall  speak  any- 
thing in  derogation  of  the  Book  of  Common  Prayer,  he 
shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first 
offence,  and  for  life  for  the  second ;  and  if  he  be  beneficed, 
shall  for  the  first  offence  be  imprisoned  six  months,  and 
forfeit  a  year's  value  of  his  benefice ;  for  the  second,  shall 
be  deprived  and  suffer  one  year's  imprisonment ;  and  for 
the  third,  shall  in  like  manner  be  deprived  and  suffer 
imprisonment  for  life.  And  that  if  any  person  whatsoever 
shall  in  plays,  songs,  or  other  open  words,  speak  anything 
in  derogation,  depraving,  or  despising  of  the  said  book^  &c., 
he  shall  forfeit  for  the  first  offence,  100  marks;  for  the 
second,  400 ;  and  for  the  third,  shall  forfeit  all  his  goods 
and  chattels,  and  suffer  imprisonment  for  life. 

The  most  important  of  the  statutes  now  in  force  is  the 
9  &  10  Will.  3,  c.  32.  It  enacts  that  if  any  person  educated 
in  or  having  made  profession  of  the  Christian  religion,  shall 
by  writing,  printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  of  the  Holy  Trinity  to  be  God 
[repealed  by  53  Greo.  3,  c.  160,  s.  2,  "so  far  as  the  same 
relates  to  persons  denying  as  therein  mentioned  respect- 
ing the  Holy  Trinity"],  or  assert  or  maintain  that  there 

(a)  Rex  T.  Eatm  (31  Howell's  St.  Tr.,  927,  et  seq.)  Eaton  was 
sentenoed  by  Lord  EUenborough  to  be  imprisoned  for  eighteen  months  in 
Newgate,  and  to  stand  in  the  pillory,  between  the  hours  of  twelve  and 
two,  once  within  a  month. 

(b)  Rex  V.  IVadUngton  (1  B.  &  C.  26),  (c)  5  Jur.  529. 
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Pabt  IV.  are  more  gods  than  one,  or  deny  the  Christian  religion 
Chap™  il  to  be  true,  or  the  Holy  Scriptures  to  be  of  divine 
—  authority,  he  shall,  upon  the  first  offence,  be  rendered 
incapable  to  hold  any  oflSce  or  place  of  trust;  and  for 
the  second,  be  rendered  incapable  of  bringing  any  action, 
being  guardian,  executor,  legatee,  or  purchaser  of  lands, 
and  shall  suffer  imprisonment  without  bail  for  three 
years.  But  the  person  convicted  for  a  first  offence  is  to 
be  discharged  from  .all  penalties  and  disabiUties  for  that 
offence,  if  he  renounce  his  error  in  open  Court  within  four 
months  after  conviction,  (a)  Information  of  an  offence 
against  the  Act  must  be  given  within  four  days  after  it 
has  been  committed,  and  the  prosecution  must  be  within 
three  months  after  such  information.  (6) 

There  is  no   recorded   instance  of  a  prosecution    under 
this  Act. 

Effect  of  st»-  This   statute   has   not  altered  the   common  law  on    the 

subject  of  blasphemous  libels,  but  has  only  introduced  certain 
peculiar  disabilities  cumulative  upon  the  penalties  pre- 
viously inflicted  by  the  common  law ;  (c)  for  it  is  a  general 
rule  that,  where  an  offence  is  already  punishable  by  a 
common  law  proceeding,  a  statute  providing  a  particular 
punishment  for  it  does  not  exclude  the  common  law  punish- 
ment, but  only  supplies  an  alternative  or  a  cumulative 
one.(d) 

M Geo.  a,  c  160.  Neither,  it  seems,  does  the  53  Geo.  3,  c.  160,  alter  the 
common  law  doctrine  as  to  blasphemous  libels :  it  only 
removes  the  penalties  imposed  by  9  &  10  Will.  3,  c.  32, 
upon  persons  denying  the  Trinity,  and  extends  to  them  the 
benefits  of  the  Toleration  Act  of  1  Will.  &  M.  sess.  1 ,  c.  1 8. 
In  Eex  V.  Waddington,{e)  where  the  libel  stated  that  Jesus 
Christ  was  an  impostor,  and  a  murderer  in  principle,  and  a 
fanatic,  the  defendant,  in  moving  for  a  new  trial,  urged  that 
the  Lord  Chief  Justice  had  misdirected  the  jury  by  stating 
that  any  publication  in  which  the  divinity  of  Jesus  Christ 
was  denied  was  an  unlawful  libel ;  and  he  argued  that,  since 
the  53  Geo.  3,  c.  160,  the  denying  one  of  the  persons  of  the 
Trinity  to  be  God  was  no  offence,  and  consequently  that  a 
publication  in  support  of  such  a  position  was  not  a  Kbel. 
The  Court  of  King's  Bench  unanimously  refused  a  rule  for 

(a)  Sect.  3.  (6)  Sect.  2. 

(c)  Rex  V.  Carlik  (3  B.  &  Aid.  161),  Rex  v.  WilUams  (26  Howell's  St. 
IV.  666  ;  2  Str.  884  ;  Barnard,  K.  B.,  162). 

(d)  Rex  V.  Rohimon  (Burr.  799)  ;  Rex  v.  CarliU  (3  B.  &  Aid.  163). 

(e)  1  B.  &  C.  26  ;  compare  the  remarks  of  Bramwell,  B.,  in  Cowan  v. 
Milboum  (L.  Rep.  2  Ex.  233 ;  36  L,  J.  124,  Ex. ;  16  L.  T.  N.  S.  290). 


Digitized  by  VjOOQ IC 


BIASPHEMOUS   LIBELS.  803 

a  new  trial,  and  held  that  the  publication  was  a  blasphemous  pakt  iv. 
libel.  Best,  J.,  said:  "The  53  Geo.  3,  c.  160,  has  made  no  cbj^mlii. 
alteration  in  the  common  law  relative  to  libel.  If,  previous  — 
to  the  passing  of  that  statute,  it  would  have  been  a  libel  to 
deny,  in  any  printed  work,  the  divinity  of  the  second  person 
in  the  Trinity,  the  same  publication  would  be  a  libel  now. 
The  53  G«o.  3,  c.  160,  as  its  title  expresses,  is  an  Act  to 
reheve  persons  who  impugn  the  doctrine  of  the  Trinity 
from  certain  penalties.  If  we  look  at  the  body  of  the  Act 
to  see  from  what  penalties  such  persons  are  relieved,  wo 
find  that  they  are  the  penalties  from  which  the  1  Will.  &  M. 
sess.  1,  c.  18,  exempted  all  Protestant  Dissenters,  except 
such  as  denied  the  Trinity,  and  the  penalties  or  disabilities 
which  the  9  &  10  Will.  3,  c.  32,  imposed  on  those  who  denied 
the  Trinity.  The  1  Will.  &  M.  sess.  I,  c.  18,  is,  as  it  has 
been  usually  called,  an  Act  of  toleration,  or  one  which  allows 
Dissenters  to  worship  God  in  the  mode  that  is  agreeable  to 
their  religious  opinions,  and  exempts  them  from  punish- 
ment for  non-attendance  at  the  Established  Church,  and  non- 
conformity to  its  rights.  The  Legislature,  in  passing  that 
Act,  only  thought  of  easing  the  consciences  of  Dissenters, 
and  not  of  allowing  them  to  attempt  to  weaken  the  faith  of 
the  members  of  the  Church." 

From  the  fact  that  a  particular  form  of  the  Christian  what  forms  of 
religion  is  established  here  by  law,  this  consequence  follows  JJlSkSd!"*'^  ^ 
— that  a  person  may,  without  being  liable  to  prosecution  for 
it,  attack  Judaism,  or  Mahomedanism,  or  even  any  sect  of 
the  Christian  religion,  except  the  established  religion  of  the 
country;  and  the  only  reason,  says  Alderson,  B.,(a)  why 
the  latter  is  in  a  different  situation  from  the  others  is 
"  because  it  is  the  form  established  by  law,  and  is  therefore 
a  part  of  the  constitution  of  the  country.  In  like  manner, 
and  for  the  same  reason,  any  general  attack  on  Ohristicmity 
18  the  subject  of  criminal  prosecution,  because  Christianity 
is  the  established  religion  of  the  country." 

How  fai^  then,  is  liberty  of  discussion  allowed  on  questions  Liberty  of 
relating  to  the  ftmdamental  doctrines  of  religion?  or,  ig<^^°"*«"- 
the  expression  of  all  views  adverse  to  those  now  received 
prohibited  and  punishable  ?  Would  the  law  now  make  no 
distinction  in  favour  of  the  fair  and  temperate  expression  of 
opinions  sincerely  entertained  ?  It  is  by  no  means  easy  to 
give  an  answer,  for  there  is  no  reported  English  case  in  which 
the  question  has  been  fairly  raised  and  broadly  dealt  with. 

Malice  is  a  necessary  ingredient  in  the  crime ;  and  were  it 
not  that  our  law  implies  malice  wherever  anything  unlaw- 
(a)  Bey,  y.  Gatfttrcole  (2  Lewiu,  254). 
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Paktiv.      fill  is  done  wilfully  or  intentionally,  whatever  the  motive 
Chactmi  il    which  prompted  the  action,  this  consideration  might  help  us 
—         to  a  conclusion.     As  the  law  stands,  it  throws  no  light  on 
the  subject. 

In  America  the  question  has  been  more  fully  discussed 
than  v/ith  us,  and  the  doctrines  laid  down  by  the  courts 
of  that  country  are  much  more  consonant  to  the  tolerant 
views  of  the  present  day  than  any  which  can  be  extracted 
from  our  own  authorities.  In  The  People  v.  Ritggles,{a) 
after  a  verdict  and  sentence  for  blasphemous  words  spoken 
against  Jesus  Christ,  Kent,  O.J.,  on  appeal,  said  :  '^  After 
conviction  we  must  intend  that  the  words  were  uttered 
in  a  wanton  manner  and,  as  they  evidently  import,  with 
a  wicked  and  malicious  disposition,  and  not  in  a  serious 
discussion  upon  any  controverted  point  in  religion.  The 
language  was  blasphemous,  not  only  in  a  popular,  but 
in  a  legal  sense ;  for  blasphemy,  according  to  the  most 
precise  definitions,  consists  in  maliciously  reviling  God 
or  religion,  and  this  was  reviling  Christianity  through 
its  Author.  The  jury  have  passed  upon  the  intent  or  qtto 
animo,  and  if  those  words  spoken,  in  any  case,  will  amount 

to  a  misdemeanor  the  indictment  is  good The  free, 

equal,  and  undisturbed  enjoyment  of.  religious  opinion, 
whatever  it  may  be,  and  free  and  decent  discussions 
on  any  religious  subject,  are  granted  and  secured ;  but  to 
revile,  with  malicious  and  blasphemous  contempt,  the  religion 
professed  by  almost  the  whole  community,  is  an  abuse  of 
that  right."  Another  American  judge  speaks  still  more 
plainly.  "  No  author  or  printer,"  says  Duncan,  J.,  (6)  "  who 
fairly  and  conscientiously  promulgates  opinions  with  whose 
truth  he  is  impressed,  for  the  benefit  of  others,  is  answerable 
as  a  criminal.  A  malicious  and  mischievous  intention  is;  in 
such  a  case,  the  broad  boundary  between  right  and  wrong ; 
it  is  to  be  collected  from  the  offensive  levity,  scurrilous  and 
opprobrious  language,  and  other  circumstances,  whether  the 
act  of  the  party  was  malicious."  And  the  crimifial  code  of 
New  York  speaks  in  a  similar  tone.  Art.  31,  extracting 
a  definition  from  existing  common  law  decisions,  describes 
blasphemy  as  consisting  in  "  wantonly  uttering  or  publishing 
words,  casting  contumacious  reproach  or  profane  ridicule 

(a)  8  Johns.  292. 

(b)  Updegraph  v.  Commonwealth  (11  S.  &  R.  394,  405,  406),  quoted 
2  Bish.  Crim.  Law,  93.  The  author  subjoins  to  the  above  quotation : 
**  Still,  one  who  should  utter  words  or  sentiments  calculated,  according 
to  common  judgment,  to  corrupt  the  public  morals,  or  to  shock  the 
sensibilities  of  mankind  in  a  Christian  community,  would,  doubtless,  not 
be  permitted  to  excuse  himself  under  the  plea  of  conscientious  conyiction/^ 


American 
doflnltion  of 
blasphemy. 
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upon  God,  Jesas  Christ,  the  Holy  Ghost,  the  Holy  Scriptures,      Pa»t  iv, 
or  the  Christian  religion /'  and  Art.  32  adds — "If  it  appears    OHiraiiL 
beyond  reasonable  doubt  that  the  words  complained  of  were         — 
used  in  the  course  of  serious  discussion,  and  with  intent  to 
make   known   or  recommend   opinions  entertained  by  the 
accused^  such  words  are  not  blasphemy/^ 

A  law  against  blasphemy,  based  on  such  grounds  as  the 
foregoing,  is  rational  as  well  as  intelligible ;  for  no  good 
man  will  attack,  in  a  wanton,  ofltensive,  or  scumlous 
manner^  the  religious  opinions  which  are  sincerely  enter- 
tained by  the  vast  majority  of  the  inhabitants  of  the 
country  where  he  lives;  and,  on  the  other  hand,  no  man 
who  fairly  and  temperately  seeks  to  spread  the  views 
which  .he  himself  conscientiously  holds,  should  be  subjected 
to  any  penalty  for  doing  so. 

No  such  liberal  exception  as  obtains  in  America  in  favour  preMntsteteor 
of  the  honest  and  temperate  expression  of  opinions  opposed  ^g\*Jd° 
to  the  received  doctrines  of  religion,  is  made  by  any  of  our 
authorities,  (a)  The  exemption  from  penal  consequences, 
allowed  in  Bex  v.  Wool8ton,{b)  goes  no  further  than  the  case 
of  "  disputes  between  learned  men  upon  particular  contro- 
verted points:'^  an  attack  on  Christianity  in  general  was 
held  to  be  clearly  a  punishable  oflFence.  The  exception 
admitted  by  Blackstone  does  not  extend  beyond  '^  rational 
and  dispassionate  discussions  of  the  rectitude  and  propriety 

(a)  Starkie  on  Libel,  vol.  2,  pp.  146,  147  (8rd  edit.  p.  590),  statee  the 
law  with  a  degree  of  liberality  which,  however  desirable  it  may  be 
in  itself,  the  decided  cases  seem  hardly  to  warrant.  He  says :  **  The 
very  absnrdity  and  folly  of  an  ignorant  man  who  professes  to  teach  and 
enlighten  the  rest  of  mankind  are  usually  so  gross  as  to  render  his  errors 
hannless;  but  be  this  as  it  may,  the  law  interferes  not  with  his  blunders, 
80  long  as  they  are  honest  ones.  ....  It  is  the  mischievous  abuse  of 
this  state  of  intellectual  liberty  which  calls  for  penal  censure.  The  law 
Tisits  not  the  honest  errors,  but  the  malice  of  mankind.  A  wilful  inten- 
tion to  pervert,  insult,  and  mislead  others  by  means  of  licentious  and 
contumeuous  abuse  applied  to  sacred  subjects,  or  by  wilful  misrepresen- 
tations or  artful  sophistry,  calculated  to  mislead  the  ignorant  and 
unwary,  is  the  criterion  and  test  of  guilt.  A  malicious  and  mischievous 
intention,  or  what  is  equivalent  to  such  an  intention,  in  law  as  well  as 
morals— a  state  of  apathy  and  indifference  to  the  interests  of  society — 
is  the  broad  boundaiy  between  right  and  wrong.  If  it  can  be  coUected 
from  the  circumstances  of  the  publication,  from  a  display  of  offensive 
levity,  from  contumelious  and  abusive  expressions  applied  to  sacred 
persons  or  subjects,  that  the  design  of  the  author  was  to  occasion  that 
mischief  to  which  the  matter  which  he  publishes  immediately  tends,  to 
destroy  or  even  weaken  men^s  sense  of  religious  or  moral  obhgations,  to 
insult  those  who  believe,  by  casting  contumelious  abuse  and  ridicule  upon 
their  doctrines,  or  to  bring  tiie  established  religion  and  form  of  worship 
into  disgrace  and  contempt,  the  offence  against  society  is  complete.  ^^ 

lb)  Str.  834 ;  Fitzgib.  66. 

X 
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Part  IV.  of  the  established  mode  of  worship."  (a)  There  is,  indeed,  a 
oaJtwt  n.  dictum  of  Best,  J.,  in  Bex  v.  Burdett(b) — "  Every  man  may 
—  fearlessly  advance  any  new  doctrines,  provided  he  does  so 
with  proper  respect  to  the  religion  and  government  of  the 
country/'  and  the  same  judge,  in  Rex  v.  Waddington^{c) 
dealing  with  a  libel  which  contained  a  very  gross  and  offensive 
attack  on  the  character  of  Christ,  speaks  as  if  he  considered 
express  malice  a  necessary  ingredient  in  the  offence.  ''A 
work,''  he  says,  ^^  containing  such  arguments  published 
maliciously  (which  the  jury  in  this  case  have  found)  is  by 
the  common  law  a  libel."  But  in  the  most  recent  case  in 
which  the  question  has  been  raised,  the  old  doctrine  is 
asserted  in  all  its  stringency.  In  Oowcm  v.  Milbaum,{d) 
where  a  breach  of  contract  to  let  rooms  for  the  purpose  of 
delivering  lectures  was  justified  on  the  ground  that  the 
lectures  to  be  delivered  were  of  a  blasphemous  and  illegal 
nature,  some  of  them  being  advertised  as  follows :  *'  The 
Character  and  Teachings  of  Christ :  the  former  defec- 
tive, the  latter  misleading;"  "The  Bible  shown  to  be 
no  more  inspired  than  any  other  book ; "  the  counsel 
for  the  intending  lecturer  argued  that  the  test  of  blas- 
phemy lies  rather  in  the  manner  than  the  matter  of  what 
is  said,  and  that,  according  to  the  current  of  opinion  in 
modern  times,  to  support  a  prosecution  for  blasphemy,  there 
must  be  a  scurrilous  and  indecent  attack  upon  commonly 
received  opinions,  or  a  maintenance  of  views  flagrantly 
opposed  to  ordinary  moralifcy.  But  the  Court  of  Exchequer, 
without  any  reference  to  the  motives  which  might  prompt 
the  delivery  of  the  lectures,  held  that  the  publication  of  the 
doctrines  stated  in  the  advertisements  referred  to  was  blas- 
phemy, and  that,  therefore,  the  breach  of  contract  was  justi- 
fiable.    "  It  would  be  a  violation  of  duty,"  said  Kelly,  C.B., 

"  to  allow  the  question  raised  to  remain  in  any  doubt 

There  is  abundant  authority  for  saying  that  Christianity  is 
part  and  parcel  of  the  law  of  the  land ;  and  that,  therefore, 
to  support  and  maintain  publicly  the  proposition  I  have 
above  mentioned  [that  Christ's  character  was  defective,  and 
his  teaching  misleading]  is  a  violation  of  the  first  principles 
of  the  law,  and  cannot  be  done  without  blasphemy.  I  there- 
fore do  not  hesitate  to  say  that  the  defendant  was  not  only 
entitled,  but  was  called  on  and  bound  by  the  law  to  refuse 
his  sanction  to  this  use  of  his  rooms." 

(rt)  4  St.  Black.  289.  (M  4  B.  &  Aid.  132. 

(c)  1  B.  &  C.  26. 

00  L.  Kep.  2  Ex.  230;  36  L.  J.  124,  Ex.;   16  L.  T.  N.  S.  290; 
15W.  R.760. 
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In  the  case  last  referred  to  the  question  of  the  blasphemous  pa«t  iv. 
Bature  of  the  lectures  intended  to.be  delivered  arose  only  inci-  OHArrwi  it. 
dentally,  in  dealing  with  a  civil  contract;  and  it  is  a  matter  — 
of  some  doubt  whether  a  criminal  prosecution  cojild,  with  the 
tolerant  views  now  prevailing,  be  successfully  maintained 
for  the  bond  fide  publication  of  opinions  sincerely  and  oon- 
scientioasly  entertained,  and  temperately  expressed,  though 
hostile  to  the  doctrines  of  Christianity.  The  actual  decisions 
on  the  subject  do  not  warrant  a  more  confident  statement ; 
and  the  language  of  the  statute  9  &  1 0  Will.  3,  c.  32,  which 
is  still  in  force,  hardly  warrants  even  this,  as  that  statute, 
making  no  distinction  of  motive,  manner,  or  occasion,  in  or 
on  which  any  person  brought  up  a  Christian  denies,  ^'  by 
writing,  printing,  teaching,  or  advised  speaking,'^  the  divine 
authority  of  the  Bible  or  the  truth  of  Christianity,  punishes 
aU  such  modes  of  utterance. 

The  Act  60  Geo.  3  &  1  Geo.  4,  c.  9,  contained  various 
provisions  for  securing  (by  recognisance  or  bond  with 
sureties)  the  payment  of  fines  inflicted  for  the  publication  of 
blasphemous  and  other  libels  in  newspapers ;  but  this  Act  is 
now  repealed  by  32  &  33  Vict.  c.  24. 

In  1841  Mr.  Moxon  was  indicted  for  publishing  the  poems 
of  Shelley,  (a)  a  work  described  in  the  indictment  as  a 
"  scandalous,  impious,  profane,  and  maUcious  hbel  of  and 
concerning  the  Christian  religion,  and  of  and  concerning  ^ 
the  Holy  Scriptures,  and  of  and  concerning  Almighty  God, 
in  which  were  contained  certain  passages  charged  as 
blasphemous,^^  the  indictment  setting  out  some  passages 
from  the  poem  of  Queen  Mab  and  a  passage  in  prose  from 
the  notes.  Serjeant  (afterwards  Mr.  Justice)  Taliourd,  him- 
self a  poet,  addressed  the  jury,  for  the  defence,  in  a  noble 
speech,  in  which  he  asked  whether  it  could  be  blasphemy 
in  Mr.  Moxon  to  present  to  the  world,  or  rather  to  the 
calm,  the  laborious,  the  patient  searchers  after  wisdom  and 

(a)  2  Mod.  State  Triak,  356.  The  prosecutor  in  this  case  was 
HetheringtoD,  who  had,  a  short  time  before,  been  found  guilty  of 
publishing  certain  libels  on  the  Old  Testament  (see  Re(/,  y.  Hetherington, 
ante,  p.  301),  and  his  object  in  instituting  the  prosecution  against  Mr. 
Moxon  is  not  very  clear.  His  counsel  concludea  his  opening  speech  by 
expressing  the  satisfaction  he  should  feel  if  the  result  of  the  trial  were 
to  establish  that  no  publication  on  religion  should  be  a  subject  for  pro- 
secutions in  future  (2  Mod.  State  Trials,  365) ;  but  Mr.  Moxon^s  counsel 
treated  the  prosecution  as  one  prompted  solely  by  an  indiscriminate 
desire,  on  tne  part  of  the  prosecutor,  of  retaliating  on  some  other 
person  the  punishment  which  ne  had  himself  suffered.  And  Blackburn, 
J.,  says  of  it,  "  I  believe,  as  everybody  knows,  that  it  was  a  prosecu- 
tion instituted  merely  for  the  purpose  of  vexation  and  annoyance :  ^' 
{Reg.  V.  Hicklin,  L.  Rep.  3  Q.  B.  374 ;  S.  C.  37  L.  J.  89,  M.  C. ;  18 
L.  T.  N.  S.  395,  mm.  Reg.  v.  THp  Recorder  of  Wolverhampton.) 

X  2 
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Part  IV.  beauty,  who  alone  would  peruse  the  volume,  the  awfhl 
OhameIl  mistakes,  the  mighty  struggles,  the  strange  depressions,  and 
—  the  imperfect  victories  of  such  a  spirit  as  Shelley's,  because 
the  picture  has  some  passages  of  frightful  gloom  ?  '*  In  the 
wise  and  just  dispensations  of  Providence,^'  said  the  accom- 
.  plished  advocate,  in  a  passage  which  I  may  be  excused  for 
citing,  "  great  powers  are  often  found  associated  with  weak- 
ness or  with  sorrow ;  but  when  these  are  not  blended  with 
the  intellectual  greatness  they  countervail,  but  merely  affect 
the  personal  fortunes  of  their  possessors,  as  when  a  san- 
guine temperament  leads  into  vicious  excesses,  there  is  no 
more  propriety  in  unveiling  the  truth,  because  it  is  truth, 
than  in  exhibiting  the  deta&  of  some  physical  disease.  But 
when  the  greatness  of  the  poet's  intellect  contains  within 
itself  the  elements  of  tumult  and  disorder,  when  the  appre- 
ciation of  the  genius  in  all  its  divine  relations  and  all  its 
human  lapses  depends  on  a  view  of  the  entire  picture,  must 
it  be  withheld  ?  It  is  not  sinful  Elysium,  full  of  lascivious 
blandishments,  but  a  heaving  chaos  of  mighty  elements, 
that  the  publisher  of  the  early  productions  of  Shelley  unveils. 
In  such  a  case,  the  more  awful  the  alienation,  the  more 
pregnant  with  good  will  be  the  lesson.  Shall  this  life, 
fevered  with  beauty,  restless  with  inspiration,  be  hidden  ? 
or,  wanting  its  first  blind  but  gigantic  efforts,  be  falsely 
because  partially  revealed?  If  to  trace  back  the  stream 
of  genius  from  its  greatest  and  most  unearthly  breadth  to 
its  remotest  fountain,  is  one  of  the  most  interesting  and 
instructive  objects  of  philosophic  research,  shall  we,  when 
we  have  followed  that  of  Shelley  through  its  majestic 
windings,  beneath  the  solemn  gloom  of  '  The  Cenci,'  through 
the  glory-tinged  expanses  of  '  The  Eevolt  of  Islam,'  amidst 
the  dream-like  haziness  of  '  Prometheus,'  be  forbidden  to 
ascend  with  painful  steps  its  narrowing  course  to  its  farthest 
spring,  because  black  rocks  may  encircle  the  spot  whence 
it  rushes  into  day,  and  demon  shapes,  frightful  but  powerless 
for  harm,  may  gleam  and  frown  on  us  beside  it  ?"  He  urged 
also  that  the  poem  of  "  Queen  Mab  "  was  presented  with 
the  distinct  statement  that  Shelley  himself  in  mature  life 
departed  from  its  offensive  dogmas ;  that  it  was  accompanied 
by  his  own  letter  in  which  he  expresses  his  wish  for  its 
suppression ;  that  therefore  it  was  not  given  as  containing 
his  deliberate  assertions,  but  only  as  a  feature  in  the 
development  of  his  intellectual  character.  He  asked  also 
whether  it  was  not  "  antidote  enough  to  the  poison  of  a 
pretended  atheism  that  the  poet,  who  is  supposed  to-day  to 
deny  Deity,  finds  Deity  in  all  things?" 
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Lord  Denman^  C.J.,  told  the  jary  that  he  and  they  PAniv. 
"  were  bound  to  take  the  law  as  it  had  been  handed  down  oh^^il 
to  them.  The  only  question  for  their  consideration  was,  """ 
whether  in  their  opinion  the  work,  which  had  been  made 
the  subject  of  prosecution,  deserved  the  imputations  that 
were  cjast  upon  it  by  the  indictment,  and  whether  the 
publisher  had  sent  it  forth  deliberately  into  the  world, 
knowing  its  character  to  be  such.  The  purpose  of  the 
passage  cited  from  '  Queen  Mab '  was,  he  thought,  to  cast 
reproach  and  insult  upon  what  in  Christian  minds  were  the 
peculiar  objects  of  veneration;  it  was  not,  however,  suffi- 
cient that  mere  passages  of  such  an  ofiFensive  character 
should  exist  in  a  work  in  order  to  render  the  publication 
of  it  an  act  of  criminalty ;  it  must  appear  that  no  condem- 
nation of  such  passages  appeared  in  the  context.  It  had 
been  said  that  the  extraordinary  poem  in  question  was  the 
production  of  a  mere  youth.  Were  the  Hues  indicted 
calculated  to  shock  the  feelings  of  any  Christian  reader? 
Were  their  points  of  offence  explained,  or  was  their  virus 
neutralized  by  any  remarks  in  the  margin,  by  any  note 
of  explanation  or  apology  ?  If  not,  they  were  libels  on  God, 
and  indictable.'*  The  jury  returned  a  verdict  of  guilty; 
but  the  prosecutor  abandoned  all  further  proceedings  on 
payment  of  his  costs,  (a) 

A  person  accused  of  wickedly  and  feloniously  publishing, 
vending,  and  exposing  for  sale  certain  blasphemous  books 
containing  a  denial  of  the  truth  and  authority  of  the  Holy 
Scriptures  and  the  Christian  religion,  and  devised,  con- 
trived, and  intended  to  asperse,  vilify,  ridicule,  and  bring 
them  into  contempt,  was  not  allowed  in  his  speech  to  the 
jury  to  quote  passages  from  the  Bible  for  the  purpose  of 
justifyinff  his  opinion  of  it. (6)  "No  animadversions,'*  said 
the  Lord  Justice  Clerk,  "  can  have  the  slightest  effect  in 
making  the  court  swerve  from  its  duty.  We  tell  you  what 
the  law  is,  that  the  publication  of  works  tending  to  vilify 
the  Christian  religion  is  an  offence  in  law ;  and  it  is  no 
answer  to  say  that,  in  your  opinion,  the  passages  contained 
in  those  works  are  true,  and  that  the  Bible  deserves  the 
character  ascribed  to  it.  If  you  can  show  that  the  Lord 
Advocate    has   mistaken  the  meaning    of  these   passages, 

(a)  2  Mod.  State  Trials,  362.  Blackburn,  J.,  alluding  to  this  case  in 
Beff.  V.  HickUn  (L.  Rep.  3  Q.  B.  374),  says,  "I  hope  I  may  not  be 
understood  to  agree  with  what  the  jurf  found,  that  the  publication  of 
^ Queen  Mab*  was  sufficient  to  make  it  an  indictable  offence.*^  For 
lord'  Lyndhurst's  view  of  the  prosecution  see  Pari.  Debates  in  the 
House  of  Lords  for  13tb  July,  1857. 

(6)  Patenom's  com  (1  Brown  627),    See  also  Robinson's  case  (ib.  648). 


Digitized  byLnOOQlC 


810  LAW   OP   LIBEL. 

Pabt  IV.  that  they  do  not  deny  the  truth  of  the  Bible,  that  they  do 
CHArTKs  II.  ^o*  vilify  it,  that  is  a  point  of  which  the  jury  will  judge." 
—  In  charging  the  jury,  his  Lordship  thus  stated  the  law : 
*'  The  Holy  Scriptures  and  Christian  religion  are  part  of  the 
statute  law  of  the  laud;  and  whatever  vilifies  them  is  there- 
fore an  infringement  of  the  law.  There  can  be  no  contro- 
versy in  a  court  of  justice  as  to  the  merits  or  demerits  of 
a  law.  Our  duty  is  to  interpret  and  explain  the  law  as 
established,  while  it  is  yours  to  apply  it.  Now  the  law  of 
Scotland,  apart  from  all  questions  of  Church  Establishment, 
or  Church  government,  has  declared  that  the  Holy  Scriptures 
are  of  supreme  authority.  It  gives  every  man  the  right  of 
regulating  his  faith  or  not  by  the  standard  of  the  Holy 
Scriptures,  and  gives  full  scope  to  private  judgment, 
regarding  the  doctrines  contained  therein ;  but  it  expressly 
provides  that  all  '  blasphemies  shall  be  suppressed',  and  that 
they  who  publish  opinions  'contrary  to  the  known  principles 
of  Christianity,'  may  be  lawfully  called  to  account,  and 
proceeded  against  by  the  civil  magistrate.  This  law  does 
not  impose  upon  individuals  any  obUgation  as  to  their 
belief.  It  leaves  free  and  independent  the  righfc  of  private 
belief,  but  it  carefully  protects  that  which  was  established 
as  part  of  the  law  from  being  brought  into  contempt.'' (a) 

Howpnniahabie.  Blasphemous  publications  are  punishable  either  by  indict- 
ment at  common  law  (b)  or  by  criminal  information.  Persons 
convicted  were  formerly  compelled  to  stand  in  the  pillory,  (<•) 
besides  suflfering  other  punishments.  The  Act  of  56  Geo.  3, 
c.  138,  which  abohshed  the  punishment  of  the  pillory  in 
most  cases,  provides  (sect.  2)  that  the  court  may  in  all  cases 
where  it  was  formerly  used,  pass  such  sentence  of  fine  or 
imprisonment,  or  of  both,  in  Ueu  of  the  sentence  of  pillory, 
as  to  it  shall  seem  most  proper. 

The  punishment  by  banishment  was  abolished  by  11  Geo.  4 
&  1  Wm.  4,  c.  73,  s.  1. 

ScoUand.  The  Scotch  law  is  not  diflTerent  from  the  English  law  on  the 

subject  of  blasphemous  libels,  (c?)  An  Act  of  6  Geo.  4,  c.  47, 
after  reciting  the  expediency  of  making  the  crime  punish- 
able in  the  same  maimer  as  if  committed  in  England,  enacted 

(a)  The  prisoner  in  this  case  was  sentenced  to  fifteen  months', 
imprisonment,  the  court  telling  him  that  if,  after  the  completion  of  his 
punishment,  he  should  again  attempt  to  follow  the  same  trade,  either  in 
Scotland  or  in  any  other  part  of  Great  Britain,  there  was  no  extent  of 
punishment  by  ^'miprisonmcnt  and  fine^'  which  it  would  not  be  the  duty 
of  the  court  in  such  a  case  to  awsurd. 

(b)  Rey.  v.  Hetkerltufton  (6  Jur.  529). 

(c)  Hex  V.  Taylor  (Vent.  298 ;  S  Keb.  607),  Hex  v.  Waddington  (I  B. 
&  C.  26j,  Rex  V.  Carlih  (;3  B.  &  Aid.  161). 

(</)  See  the  direction  given  to  the  jury  in  PattersorCs  case,  supra. 
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that  any  person  convicted  of  blasphemy  shall  be  liable  to  be  Pa«t  iv. 
punished  only  (a)  by  fine  or  imprisonment,  or  both,  at  the  OHAmiit 
discretion  of  the  court;  and  (ft)  that  if  any  person  after  — 
being  so  convicted  shall  ofiTend  a  second  time  and  be  con- 
victed, he  may  be  adjudged,  at  the  discretion  of  the  court, 
either  to  suffer  the  punishment  of  fine  or  imprisonment,  or 
both,  or  to  be  banished  from  the  United  Kingdom,  and  all 
other  parts  of  the  Sovereign's  dominions,  for  such  term  of 
years  as  the  court  in  which  such  conviction  shall  take  place 
shall  order ;  and(c)  in  case  the  person  so  adjudged  to  be 
banished  shall  not  depart  from  the  United  Kingdom  within 
thirty  days  after  the  pronouncing  of  such  sentence,  for  the 
purpose  of  going  into  banishment,  he  may  be  conveyed  to 
such  parts  out  of  the  dominions  of  the  Sovereign,  as  the 
Sovereign,  by  advice  of  the  Privy  Council,  may  direct.  If 
the  person  sentenced  to  be  banished,  after  the  end  of  forty 
days  from  the  time  the  sentence  has  been  pronounced,  is  at 
large  within  any  part  of  the  United  Kingdom,  or  any  other 
part  of  the  Sovereign's  dominions,  without  some  lawful 
cause,  before  the  expiration  of  the  term  for  which  the 
offender  has  been  adjudged  to  be  banished,  every  such 
offender  being  so  at  large  and  being  thereof  convicted,  shall 
be  transported  to  such  place  as  the  Sovereign  shall  appoint 
for  any  term  not  exceeding  fourteen  years,  (d)  This  statute 
still  remains  in  force  with  the  exception  of  the  provisions  as 
to  punishment  by  banishment,  which  are  repealed  by 
7  WiU.  4  &  1  Vict.  c.  5. 


CHAPTER  III. 
OBSCENE   LIBELS. 

The  jurisdiction  of  our   common  law  courts  in  cases  of  jurisdiction  of 
pnbhcations  of  an  immoral  nature,  though  now  unquestioned,  ®®""*- 
was  for  some  time  not  free  from  doubt.     After  the  abolition 
of  the   Star  Chamber,  it  seems  that  the  Court  of  King^s 
Bench  came  to  be  regarded  as  the  custos  moruin  of  the 

(a)  Before  the  repeal  of  the  Acts  of  1661,  c.  21,  and  1696,  c.  11,  by 
the  53  Geo.  3,  c.  160,  s.  3,  blasphemy  was  punkhable,  for  the  first 
offence,  by  public  atonement  in  sackcloth  to  the  parish  where  the  scandal 
was  committed ;  for  the  second  offence,  by  payment  of  a  fine  of  a  year's 
rent  of  his  real  estate,  and  a  twentieth  part  of  his  personal  effects,  and  by 
imprisonment  till  the  offender  should  again  make  satisfaction  to  the 
parish ;  for  the  third  offence,  with  death. 

(b)  Sect.  2.  (c)  Sect.  3.  (d)  Sect,  4. 
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Part  IV.  nation,  having  cognisance  of  all  oflTences  against  the  public 
OBAmR  UL  morals,  (a)  But,  though  one  Hill  was  indicted  in  Michael- 
—  mas,  10  Will.  S,{h)  for  printing  and  publishing  some  obscene 
poems  of  Lord  Rochester  tending  to  the  corruption  of  youth, 
and  on  going  abroad  was  outlawed  for  the  oflFence ;  yet  in 
Easter,  6  Anne,  in  the  case  of  Read,(c)  who  was  indicted 
and  convicted  for  publishing  a  lascivious  and  obscene  libel. 
Holt,  C.J.,  and  Powell,  J.,  on  a  motion  in  arrest  of  judgment 
were  so  strongly  of  opinion  that  the  ofiTence  was  only 
punishable  in  the  ecclesiastical  courts,  that  no  judgment  was 
pronounced  against  the  defendant.  However,  the  case  of 
Bex  V.  Ourl,{d)  in  1  Geo.  2,  settled  the  question  in  favour 
of  the  jurisdiction  of  the  temporal  courts.  An  information 
was  filed  against   the  defendant  in  that  case  for   having 

?ublished  a  base  and  obscene  libel  entitled  ^'  Venus  in  the 
lloister,  or  the  Nun  in  her  Smock,"  and  he  was  found 
guilty.  An  argument  took  place  on  a  motion  in  arrest  of 
judgment,  and  the  preceding  cases  were  referred  to,  the 
Attorney- General  urging  in  defence  of  the  temporal  juris- 
diction that  to  destroy  moraUty  was  to  destroy  the  peace  of 
the  government,  since  government  is  no  more  than  public 
order,  which  is  morality;  and  that  although  every  immoral 
act  is  not  indictable,  such  as  telling  a  lie,  &c.,  yet  if  it  is 
destructive  of  morality  in  general  and  does,  or  may,  affect 
all  the  subjects  of  the  realm,  it  then  becomes  an  offence  of 
a  public  nature.  The  court,  dissenting  from  the  opinions 
expressed  in  Bead^s  case,  upheld  the  temporal  jurisdiction, 
and  Curl  was  pilloried  for  his  offence.  Since  this  decision 
the  temporal  cnaracter  of  the  offence  of  publishing  obscene 
and  immoral  works  has  not  been  questioned. 

Wilkes  was  convicted  in  1 764,  imprisoned  and  heavily  fined 

for  publishiug  an  obscene  and  impious  libel  called  ^^An 

Essay  on  Woman; "(e)  and  very  many  unreported  cases  of 

convictions  for  a  similar  offence  have  since  taken  place.  (/) 

T«itof  The  test  of  obscenity  in  any  publication,  according  to 

otaowity.         Cockbum,  O.J.,(^)  is  this  :  "Whether  the  tendency  of  the 

(a)  Sir  Charles  SedUy's  case,  1668  (Keb.  720,  2  Str.  790). 

(6)  2  fcitr.  790 ;  Dig.  L.  L.  60.  (c)  Fort.  98. 

(d)  2  Str.  789.  One  of  the  members  of  the  court  when  this  case  first 
came  before  it,  Forteecue,  J.,  was  of  opinion  that  the  offence  though 
great,  waa  not  punishable  by  law.     lb.  790.  (e)  4  Burr.  2527. 

(/")  Ab  to  other  forms  of  obscene  or  indecent  puolication,  see  Sir 
Charles  Sedky's  case  (itbi  supra);  Rex  v.  Crunden  (2  Camp.  89);  ft.  v. 
JRouverard  (cited  1  Den.  C.  C.  338;  2  Car.  &  K.  933);  Beg.  v.  Wtbb 
(1  Den.  C.  C.  338) ;  Reg.  v.  WaUon  (2  Cox.  Crim.  Caa.  376 ) ;  Rtg.  v. 
Holmes  (1  Dears.  C.  C.  207). 

(jT)  Reg.  V.  HickUn  *(L.  Rep.  3  Q.  B.  371 ;  18  L.  T.  N.  S.  898; 
86  U  9,  ^.  8  M.  C. 
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Tnatter  charged  as  obscenity  is  to  deprave  and  corrupt  those      Part  iv. 
iwhose  minds  are  open  to  such  immoral  influences,  and  into    ohaotIil 
-whose  hands  a  publication  of  the  sort  may  fall/^  — 

'^  Preserving  and  keeping  in  one's  possession"  obscene  Having  posses- 
works  for  the  purpose  of  uttering  and  selling  them  is  not  an  ww^nto^r^ 
indictable  offence.     But  '*  obtaining  and  procuring  "  them  p*^  ^^  "*^«- 
for  that  purpose  is  an  indictable  misdemeanor  at  common 
law.  (a)    With  reference  to  counts  charging  the  former  as  an 
offence.  Lord  Campbell,  C.  J.,  said  :  "  We  must  hold  them 
bad,  because  they  are  consistent  with  the  possibility  that 
the  plaintiff  in  error  may  have  had  the  pictures  in  his  pos- 
session  with  an  innocent  intention;    and  there  is  no  act 
shown  to  be  done  which  can  be  considered  as  the  first  step 

in  the  prosecution  of  a  misdemeanor Procuring  is  an 

overt  act,  an  unlawful  step  taken  in  pursuance  of  the 
abominable  offence  of  circulating  obscene  prints  to  deprave 
and  corrupt  the  public  morals. '' 

By  14  &  15  Vict.  c.  100,  s.  29,  it  is  enacted  that,  "when-  selling  obscene 
ever  any  person  shall  be  convicted  of  any  pubUc  selling,  or  ^^^^ 
exposing  for  public  sale,  or  to  public  view,  of  any  obscene 
book,  print,  picture,  or  other  indecent  exhibition,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned 
for  any  term  now  warranted  by  law,  and  also  to  be  kept  to 
hard  labour  during  the  whole  or  any  part  of  such  term  of 
imprisonment.^' 

In  1857  a  Bill  was  introduced  into  Parliament  by  Lord 
Campbell  for  more  effectually  preventing  the  sale  of  obscene 
books,  pictures,  prints,  and  other  articles,  by  giving  power  to 
magistrates  to  issue  warrants  to  search  for  and  seize  them. 
The  Bill,  on  its  second  reading  in  the  House  of  Lords,  was 
opposed  by  several  learned  lords  as  unnecessary,  vexatious, 
and  likely  to  be  inoperative  with  respect  to  the  class  of 
works  aimed  at.  The  absence  of  any  definition  of  the  word 
'^  obscene  "  was  warmly  animadverted  upon  by  Lord  Lynd- 
hurst,  in  a  speech  pointing  out  that  copies  of  some  of  the 
pictures  of  the  greatest  masters,  and  the  writings  of  many  of 
the  greatest  dramatists  and  novelists,  might  be  included 
under  the  operation  of  the  Act.  Alterations  were  made  by 
Lord  Campbell  to  meet  the  objections  raised,  and  the  Bill 
became  law  the  same  year.  (6) 

(a)  Duadak's  case  (1  Dears.  C.  C.  64.) 

(b)  "  The  Bill,  as  it  originally  stood,"  said  Lord  Campbell  in  com- 
mittee, '^only  required  an  affidavit  that  the  person  making  it  had 
reasonable  ground  to  suspect  that  these  books  were  kept  for  sale  and 
exhibition.  The  Bill,  as  now  amended,  required  that  tne  complainant 
should  swear  that  he  had  reason  to  believe,  and  did  believe,  that  these 
books  or  prints  were  kept  in  store  for  sale  or  exhibition.    Another 
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Part  IV  Sect.  1  of  this  Act  (20  &  21  Vict.  c.  88)  provides  that, 

Chaptbb  II l  "  it  shall  be  lawfiil  for  any  metropolitan  police  magistrate,  or 
Power'to^earch  ^^^^r  Stipendiary  magistrate,  or  for  any  two  justices  of  the 
for  obwsene  peaco,  upon  Complaint  made  before  him  or  them  upon  oath 
^  p  cturea,  ^^^^^  ^^^  complainant  has  reason  to  believe,  and  does  believe, 
that  any  obscene  books,  papers,  writings,  prints,  pictures, 
drawings,  or  other  .representations  are  kept  in  any  house, 
shop,  room,  or  other  place  within  the  limits  of  the  jurisdic- 
tion of  any  such  magistrate  or 'justices,  for  the  purpose  of 
sale  or  distribution,  exhibition  for  purposes  of  gain,  lending 
ti2)on  hire,  or  being  otherwise  published  for  purposes  of  gam, 
which  complainant  shall  also  state  upon  oath  that  one  or 
more  articles  of  the  like  character  have  been  sold,  distri- 
buted, exhibited,  lent,  or  otherwise  published  as  aforesaid,  at 
or  in  connection  with  such  place,  so  as  to  satisfy  such  magis- 
trate or  justices  that  the  belief  of  the  said  complainant  is  well 
founded ;  and  upon  such  magistrate  or  justices  being  ako 
satisfied  that  any  of  such  articles  so  kept  for  any  of  the  pur- 
poses aforesaid  are  of  such  a  character  and  description  that 
the  publication  of  them  would  be  a  misdemeanor,  and  proper 
to  be  prosecuted  as  such,  to  give  authority  by  special  warrant 
to  any  constable  or  police  officer  into  such  house,  shop, 
room,  or  other  place,  with  such  assistance  as  may  be  neces- 
sary, to  enter  in  the  daytime,  and,  if  necessary,  to  use  force 
by  breaking  open  doors  or  otherwise,  and  to  search  for  and 
seize  all  such  books,  papers,  writingr*,  prints,  pictures,  draw- 
ings, or  other  representations  as  aforesaid  found  in  such 
house,  shop,  room,  or  other  place,  and  to  carry  all  the 
articles  so  seized  before  the  magistrate  or  justices  issuing 
the  said  warrant,  or  some  other  magistrate  or  justices  exer- 
cising the  same  jurisdiction ;  and  such  magistrate  or  justices 
shall  thereupon  issue  a  summons,  calling  upon  the  occupier 
of  the  house  or  other  place  which  may  have  been  so  entered, 

amendment  enacted  that  the  complainant  should  set  forth  the  facts  on 
which  he  entertamed  that  belief,  and  if  the  justice  were  satisfied  on  these 
facts  that  the  books  and  prints  were  kept  as  alleged,  he  might  issue  his 
search  warrant,  with  this  additional  guard,  that  he  must  be  satisfied  they 
were  such  books  and  prints  as  that  their  publication  would  constitute  a 
misdemeanor  by  the  common  law.  There  was  also  this  further  security, 
that  the  magistrate  must  not  only  be  satisfied  that  the  publication  of  these 
books  and  prints  was  a  misdemeanor,  but  a  misdemeanor  which  ought 
to  be  prosecuted  by  indictment : "  (Parliiunentary  Debates,  July  Snl, 
1867.) 

The  Bill,  as  originally  introduced,  contained  a  clause  empowerijig  the 
Chief  Commissioner  of  Police,  where  he  had  reasonable  information  that 
obscene  works  were  kept,  to  grant  a  warrant  in  the  same  manner  as  a 
magistrate  or  justices ;  but  the  clause,  being  objected  to,  was  omitted: 
(lb.) 
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by  virtue  of  the  said  warrant,  to  appear  within  seven  days  vaw  iv. 
before  such  poKce  stipendiary  magistrate  or  any  two  justices  ciurm  ui. 
in  petty  sessions  for  the  district,  to  show  cause  why  the  — 
articles  so  seized  should  not  be  destroyed ;  and  if  such  occu- 
pier or  some  other  person  claiming  to  be  the  owner  of  the 
said  articjes  shall  not  appear  within  the  time  aforesaid,  or 
shall  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles,  or  any  of  them,  are  of  the  character  stated 
in  the  warrant,  and  that  such,  or  any  of  them,  have  been 
kept  for  any  of  the  purposes  aforesaid,  it  shall  be  lawful  for 
the  said  magistrate  or  justices,  and  he  or  they  are  hereby 
required  to  order  the  articles  so  seized,  except  such  of  them 
as  he  or  they  may  consider  necessary  to  be  preserved  as 
evidence  in  some  further  proceeding,  to  be  destroyed  at  the 
expiration  of  the  time  hereinafter  allowed  for  lodging  an 
appeal,  unless  notice  of  appeal  as  hereinafter  mentioned  be 
given,  and  such  articles  shall  be  in  the  meantime  impounded ; 
and  if  such  magistrate  or  justices  shall  be  satisfied  that  the 
articles  seized  are  not  of  the  character  stated  in  the  warrant, 
or  have  not  been  kept  for  any  of  the  purposes  aforesaid,  he 
or  they  shall  forthwith  direct  them  to  be  restored  to  the 
occupier  of  the  house  or  other  place  in  which  they  were 
seized/' 

The  magistrate  or  justices,  before  ordering  a  search  and  Thive  fhipgH 
seizure  under  this  section,  are  to  be  satisfied  of  three  things :  muatb?iiuiifl3 
first,  that  the  belief  of  the  complainant  is  well  founded; 
secondly,  that  any  of  the  articles  published  for  any  of  the 
purposes  mentioned  are  of  such  a  character  and  description 
that  the  publication  of  them  would  be  a  misdemeanor; 
and  thirdly,  that  the  publication  in  the  manner  alleged 
would  be  proper  to  be  prosecuted,  (a)  And  the  justices  in 
petty  sessions  are  also  in  effect  to  be  satisfied  of  the  same 
three  things.  Before  ordering  the  works  seized  to  be 
destroyed,  they  must  be  satisfied  that  the  articles  com- 
plained of  have  been  kept  for  any  of  the  purposes  men- 
tioned, that  they  are  of  such  a  character  that  it  would  be 
a  misdemeanor  to  publish  them,  and  that  it  would  not 
only  be  a  misdemeanor  to  pubUsh  them,  but  that  it  would 
be  proper  to  be  prosecuted  as  such,  (b) 

The  words  "  and  proper  to  be  prosecuted  as  such,''  were, 
according  to  Blackburn,  J.,(c)  inserted  in  the  section  with 

(a)  See  per  Blackburn,  J.,  Reff.  v.  Hkklin  (L.  Rep.  8  Q.  B.  373 ; 
18  L.  T.  X.  S.  398 ;  37  L.  J.  89,  M.  C.)  (6)  Per  Blackburn,  J.,  76. 

(c)  lb.  "  The  magistrate,"  said  Lord  Lyndhurat,  on  the  third  reading 
of  the  Bill  in  the  House  of  Lords,  **  must  also  be  satisfied  that  the  case 
is  a  proper  one  for  a  prosecution,  so  that  if  indecent  passages  were 
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Intention  of 

publisher 

immaterial. 


the  object  of  guarding  against  the  vexatious  prosecution  of 
publishers  of  old  and  recognized  standard  works,  in  which 
there  may  be  some  obscene  or  mischievous  matter,  e,g.,  the 
works  of  Dryden. 

If  a  work  be  in  itself  obscene,  however  innocent  may  be 
the  motive  of  its  publisher,  the  publication  of  it  is  an 
indictable  misdemeanor,  and  the  work  may  be  seized  by  a 
magistrate  or  justices  under  sect.  1  of  20  &  21  Vict.  c.  83. (a) 

Where  a  pamphlet  called  "  The  Confessional  Unmasked  ; 
showing  the  depravity  of  the  Romish  priesthood,  the  ini- 
quity of  the  confessional,  and  the  questions  put  to  females 
in  confession,''  containing  extracts  in  Latin,  with  transla- 
tions of  the  same,  from  various  writers,  half  the  pamphlet 
relating  to  controversial  matters,  and  the  other  half  being 
grossly  obscene  as  relating  to  impure  and  filthy  acts,  words, 
and  deeds,  was  circulated  by  the  appellant,  a  member  of 
"  The  Protestant  Electoral  Union,''  not  for  profit  or  gain, 
but  for  the  purpose  of  exposing  what  he  deemed  to  be  the 
errors  of  the  Church  of  Rome,  and  particularly  the  immo- 
rality of  the  confessional,  the  pamphlet  in  fact  containing  a 
preface  and  notes  condemnatory  of  the  tenets  and  principles 
of  the  writers  cited  from,  the  Court  of  Queen's  Bench  held 
that  the  justices  were  right  in  ordering  a  number  of  copies 
of  the  pamphlet  to  be  seized  in  the  appellant's  house  and 
destroyed  as  obscene  books  within  this  section. (6)  ''I  take 
it,"  said  Cockburn,  C.  J., ''  that,  apart  from  the  ulterior  object 
which  the  publisher  of  this  work  had  in  view,  the  work  itself 
is,  in  every  sense  of  the  term,  an  obscene  publication,  and 
that  consequently,  as  the  law  of  England  does  not  allow 
of  any  obscene  publication,  such  publication  is  indictable. 
We  have  it  therefore  that  the  publication  itself  is  a  breach  of 
the  law.  But  then  it  is  said  for  the  appellant,  '  Yes,  but  his 
purpose  was  not  to  deprave  the  public  mind ;  his  purpose 
was  to  expose  the  errors  of  the  Roman  Catholic  religion, 
especially  in  the  matter  of  the  confessional.'  Be  it  so.  The 
question  then  presents  itself  in  this  simple  form  :  May  you 
commit  an  oflTence  against  the  law  in  order  that  thereby  you 
may  effect  some  ulterior  objetjt  which  you  have  in  view, 
which  may  be  an  honest  and  even  a  laudable  one?  My 
answer  is,  emphatically,  no.     The  law  says,  you  shall  not 


taken  out  of  such  authors  as  Dryden  or  Pope,  he  would  say — *  Although 
these  are  very  indecent  passages,  and  ought  ne^er  to  have  been  inserted 
in  these  workis,  yet  this  is-  not  a  case  for  a  prosecution : '  ^^  (Parliamentary 
Debates,  July  13, 1857). 

(a)  Reg.  v.  Hicklin  (L.  Rep.  3  Q.  B.  873 ;  37  L.  J.  89,  M.C. :  18 
L.  T.  N.  S.  398.  {b)  IL 
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piiblisli  an  obscene  work.  An  obscene  work  is  here  pub-  pabt  iv. 
iished,  and  a  work,  the  obscenity  of  which  is  so  clear  and  ohapmr  iil 
decided  that  it  is  impossible  to  suppose  that  the  man  who  — 
published  it  must  not  have  known  and  seen  that  the  effect 
upon  the  minds  of  many  of  those  into  whose  hands  it  would 
come,  would  be  of  a  mischievous  and  demoralizing  character. 
....  I  think  the  old  sound  and  honest  maxim  that  you 
shall  not  do  evil  that  good  may  come,  is  applicable  in  law  as 
well  as  in  morals ;  and  here  we  have  a  certain  and  positive 
evil  produced  for  the  purpose  of  effecting  an  uncertain, 
remote,  and  very  doubtful  good.  I  think,  therefore,  the 
case  for  the  order  is  made  out ;  and  although  I  quite  concur 
in  thinking  that  the  motive  of  the  parties  who  published 
this  work,  however  mistaken,  was  an  honest  one,  yet  I 
cannot  suppose  but  what  they  had  that  intention  which 
constitutes  the  criminalty  of  the  act :  at  any  rate,  that  they 
knew  perfectly  well  that  this  work  must  have  the  tendency 
which  in  point  of  law  makes  it  an  obscene  publication, 
namely,  the  tendency  to  corrupt  the  minds  and  morals  of 
those  into  whose  hands  it  might  come.  The  mischief  of  it, 
1  think,  cannot  be  exaggerated.  But  it  is  not  upon  that  I 
take  my  stand  in  the  judgment  I  pronounce,  I  am  of 
opinion,  as  the  learned  recorder  has  found,  that  this  is  an 
obscene  publication.  I  hold  that  where  a  man  publishes  a 
work  manifestly  obscene  he  must  be  taken  to  have  had  the 
intention  which  is  implied  from  that  act ;  and  that,  as  soon 
as  you  have  an  illegal  act  thus  established,  quoad  the  inten- 
tion and  quoad  the  act,  it  does  not  lie  in  the  mouth  of  the 
man  who  does  it  to  say, '  Well,  I  was  breaking  the  law,  but  I 
was  breaking  it  for  some  wholesome  and  salutary  purpose.^ 
The  law  does  not  allow  that.  You  must  abide  by  the  law, 
and  if  you  would  accomplish  your  object,  you  must  do  it  in  a 
legal  manner,  or  let  it  alone ;  you  must  not  do  it  in  a  manner 
which  is  illegal.'^ 

Any  person  aggrieved  by  any  act  or  determination  of  Appeal  from  act 
the  magistrate  or  justices  in  or  concerning  the  execution  of  jubSS!*'*™**  °' 
the  above  Act  may  appeal  to  the  next  general  or  quarter 
sessions  for  the  county,  riding,  division,  city,  borough,  or 
place  in  and  for  which  such  magistrate  or  justices  shall 
have  so  acted,  giving  to  the  magistrate  or  justices  of  the 
peace  whose  act  or  determination  shall  be  appealed  against 
notice  in  writing  of  such  appeal,  and  of  the  grounds  thereof 
within  seven  days  after  such  act  or  determination,  and 
before  the  next  general  or  quarter  sessions,  and  entering 
within  such  seven  days  into  a  recognisance  with  sufficient 
surety,  before  a  justice  of  the   peace  for  the  county,  city. 
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borough,  or  place  in  which  such  act  or  determination  shall 
have  taken  place,  personally  to  appear  and  prosecute  such 
appeal,  and  to  abide  the  order  of  and  pay  such  costs  as  shall 
be  awarded  by  such  court  of  quarter  sessions,  ^r  any 
adjournment  thereof;  and  the  court  at  such  general  or 
quarter  sessions  shall  hear  and  determine  the  matter  of 
such  appeal,  and  shall  make  such  order  therein  as  shall  to 
the  said  court  seem  meet;  and  such  court  upon  hearing 
and  finally  determining  such  appeal  shall,  and  may,  accord- 
ing to  their  discretion,  award  such  costs  to  the  party 
appealing  or  appealed  against,  as  they  shall  think  proper ; 
and  if  such  appeal  be  dismissed  or  decided  against  the 
appellant,  or  be  not  prosecuted,  such  court  may  order  the 
articles  seized  forthwith  to  be  destroyed :  provided  always 
that  it  shall  not  be  lawful  for  the  appellant  on  the  hearing 
of  any  such  appeal  to  go  into  or  give  evidence  of  any  other 
grounds  of  appeal  against  any  such  order,  act,  or  determi- 
nation, than  those  set  forth  in  such  notice  of  appeal,  (a) 

Sect.  2  enacts  that  "  no  plaintiff  shall  recover  in  any 
action  for  any  irregularity,  trespass,  or  other  wrongfid 
proceeding  made  or  committed  in  the  execution  of  this  Act, 
or  in,  under,  or  by  virtue  of  any  authority  hereby  given,  if 
tender  of  sufficient  amends  shall  have  been  made  by  or  on 
behalf  of  the  party  who  shall  have  committed  such  irregu- 
larity, trespass,  or  other  wrongful  proceeding,  before  such 
action  brought;  and  in  case  no  tender  shall  have  been 
made,  it  shall  be  lawful  for  the  defendant  in  any  such  action 
by  leave  of  the  court  where  such  action  shall  depend,  at 
any  time  before  issue  joined,  to  pay  into  court  such  sum  of 
money  as  he  shall  think  fit,  whereupon  such  proceeding, 
o):der,  and  adjudication  shall  be  had  and  made  in  and  by 
such  court  as  in  other  actions  where  defendants  are  allowed 
to  pay  money  into  court.^^ 

No  action,  suit,  or  information,  or  any  other  proceeding, 
of  what  nature  soever,  is  to  be  brought  against  any  person 
for  anything  done  or  omitted  to  be  done  in  pursuance  of 
this  Act,  or  in  the  execution  of  the  authorities  under  this 
Act,  unless  notice  in  writing  has  been  given  by  the  party 
intending  to  prosecute  such  action,  suit,  information,  or 
other  proceeding  to  the  intended  defendant,  one  calendar 
month  at  least  before  prosecuting  the  same.  (6)  Such  action, 
suit,  information,  or  other  proceeding  must  be  brought  or 
commenced  within  three  calendar  months  next  after  the 
act  or  omission  complained  of,  or  in  case  there  shall  be  a 


(a)  20  &  21  Vict.  c.  83,  8.  4. 


(b)  Sect  8. 
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continuation  of  damage,  then  within  three  calendar  months      ^*J^^- 
next  after  the  doing  such  damage  shall  have  ceased,  (a)  coAPTKa  iii 

The  stats.  18  &  19  Vict.  c.  41,  and  23  &  24  Vict.  c.  32,  have 
taken  away  the  jurisdiction  in  suits  for  defamation  which  the 
Ecclesiastical  Courts  formerly  possessed  in  England,  Wales, 
and  Ireland. 


CHAPTEE  rV. 
SEDITIOUS  LIBELS. 

DuBiNO  a  long  period  of  our  history  the  press  of  the  country  summftiy  of 
was  under  a  rigorous  censorship.  The  number  of  printers, (b)  Aom7t °he^" 
and  of  the  presses  used  by  them,  was  strictly  limited,  and  p""- 
the '  publication  of  new  works  was  prohibited  unless  pre- 
viously authorised  by  licensers.  The  censorship  of  the  press 
was  part  of  the  prerogative  of  the  Crown,  exercised  chiefly 
through  the  tribunal  of  the  Star  Chamber.  On  the  abolition 
of  the  Star  Chamber,  in  1641,  the  Long  Parliament  assumed 
to  itself  the  jurisdiction  exercised  by  that  court  in  matters 
relating  to  the  press,  and  passed  many  severe  ordinances  in 
restraint  of  printing.  The  restraints  of  the  press  were  con- 
tinned  after  the  Restoration  by  the  Licensing  Act  of  13  &  14 
Car.  2,  c.  33  ("  An  Act  for  preventing  the  frequent  abuses  in 
printing  seditious^  treasonable,  and  unlicensed  books  and 
pamphlets,  and  for  regulating  of  printing  and  printing 
presses '').  This  Act  interdicted  the  printing  of  pamphlets 
and  books  except  in  London,  York,  and  the  Universities ; 
limited  the  number  of  master  printers  to  twenty ;  regulated 
the  number  of  their  presses  and  apprentices ;  appointed 
licensers,  and  imposed  severe  penalties  on  offenders  against 
its  provisions.  Many  cruel  punishments  were  inflicted  under 
this   Act.(c)     It  continued  in  force  till  1679,  and  in  1686 

(a)  20  &  21  Vict.  c.  83,  b.  3. 

(b)  Queen  Elizabeth  prohibited  printing  except  in  London,  Oxford, 
and  Cambridge  (1  St.  Tr.  1263). 

(e)  In  1680,  when  the  Licensing  Act  had  ceased  for  a  time  to  operate, 
the  opinion  of  the  judges  on  the  subject  of  unlicensed  printing  was 
expressed  by  Chief  Justice  Scroggs  in  the  following  manner.  At  the 
trial  of  Benjamin  Harris,  a  bool^eller,  for  the  publication  of  a  libel 
entitled  "  An  Appeal  from  the  Country  to  the  City  for  the  Preserva- 
tion of  his  Majesty's  Person,  liberty.  Property,  and  the  Protestant 
Religion,*'  the  Chief  Justice  said,  **It  is  not  long  since  that  all  the 
judges  met  by  the  King's  command — as  they  did  some  time  before, 
too--and  they  both  times  declared  unanimously  that  all  persons  that 
do  write  or  print  or  sell  any  pamphlet  that  is  either  pcandalous  to  public 
or  private  persons,  such  books  may  be  seized  and  the  person  puniahod 
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Part  IV.     was  revived  (by  1  Jac.  2,  c.  17)  for  seven  years.     In  1692  it 
chapto  IV.    w^s  continued  (by  4  Will.  &  M.  c.  24)  until  the  end  of  the 
—         session  of  1693,  since  when  its  operation  has  ceased,  not- 
withstanding several  attempts  to  revive  it.  (a)     The  liberty 
of  the  press  dates  from  that  year. 
Liberty  of  presa.      The  liberty  of  the  press,  according  to  Blackstone,(6)  when 
rightly  understood,  "  consists  in  laying  no  previous  restraints 
upon  publications ;  not  in  freedom  from  censure  for  criminal 
matter  when  published.^^(c)     Though  this  is  true,  it  cannot, 
as  Hailam  remarks,  (t?)  be  said  to  exist  in  any  security,  or 
sufficiently  for  its  principal  ends,  where  discussions  of  a 
political  or  religious  nature,  whether  general  or  particular, 
are  restrained  by  too  narrow  and  severe  limitations.     What 
the  actual  limitations  are  in  matters  political  will  be  dis- 

by  law ;  that  all  books  which  are  scandalous  to  the  Government  may 
be  seized,  and  all  persons  so  exposing  them  may  be  punished ;  andf 
further,  that  all  writers  of  news,  though  not  scandalous,  seditious,  or 
reflective  upon  the  Government  or  the  State,  yet  if  they  are  writers 
(as  there  are  few  others)  of  false  news,  they  are  indictable  and  punish- 
able upon  that  account "  :  (7  St.  Tr.  929.) 

(a)  "  While  the  Abbey  was  hanging  with  black  for  the  funeral  of  the 
Queen,  the  Commons  came  to  a  vote  which  at  the  time  attracted  little 
attention,  which  produced  no  excitement,  which  has  been  left  unnoticed 
by  voluminous  annalists,  and  of  which  the  history  can  be  but  imperfectly 
traced  in  the  archives  of  Parliament,  but  which  has  done  more  for  liberty 
and  for  civilisation  than  the  Great  Charter  or  the  Bill  of  Rights.  Early 
in  the  session  a  select  committee  had  been  appointed  to  ascertain  what 
temporary  statutes  were  about  to  expire,  and  to  consider  which  of  those 
statutes  it  might  be  expedient  to  continue.  The  report  was  made ;  and 
all  the  recommendations  contained  in  that  report  were  adopted,  with  one 
exception.  Among  the  laws  which  the  committee  advised  the  House  to 
renew  was  the  law  which  subjected  the  press  to  a  censorship.  The  ques- 
tion was  put  *  that  the  House  do  agree  with  the  committee  in  the  reso- 
lution that  the  Act  entitled  An  Act  for  preventing  abuses  in  printing 
seditious,  treasonable,  and  unlicensed  pamphlets,  and  for  regulating  of 
printing  and  printing  presses,  be  continued.'  The  Speaker  pronoimced 
that  the  *  noes'  had  it;  and  the  *  ayes 'did  not  think  fit  to  divide:" 
(Macaulay,  Hist,  of  Eng.  vol.  4,  p.  540.)  As  to  the  reasons  which 
induced  Parliament  to  discontinue  the  Licensing  Act,  see  p.  541  of  the 
volume  last  referred  to.  (b)  4  Steph.  Com.  346. 

(c)  To  the  same  effect  Lord  Mansfield :  '*  The  liberty  of  the  press 
consists  in  printing  without  any  previous  licence,  subject  to  the  con- 
sequence of  law  :"  (The  Kino  v.  Dean  of  St.  Asaph,  8  T.  K.  429.)  Lord 
Ellenborough :  "  The  law  of  England  is  a  law  of  liberty,  and,  consis- 
tently with  this  liberty,  we  have  not  what  is  called  an  imprimatur ;  there 
is  no  such  preliminary  licence  necessary;  but  if  a  man  publish  a  paper 
he  is  exposed  to  the  penal  consequences,  as  he  is  in  every  other  act,  if  it 
be  illegal :"  (Rex  v.  Cohhett,  29  Howell's  St.  Tr.  49.)  And  Fitzgerald,  J. : 
"  By  liberty  of  the  press  I  mean  complete  freedom  to  write  and  publish 
without  censorship  and  without  restriction,  save  such  as  was  absolutely 
necessary  for  the  preservation  of  society  :"  (11  Cox  (>.  Cas.  49.) 

(rf)  Const.  Hist.  vol.  3,  p.  227  (edit.  1832), 
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cussed  in  this  chapter,  in  treating  of  libelloas  attacks  on      PA»r  iv. 
the  Sovereign,  on  the  Administration^  and  on  the  Constitn-    chjotr  iv. 
tion  generally.  — 

It  is  to  be  observed,  in  the  first  place,  with  respect  to  Ponn  of  pnb- 
seditions,  as  well  as  other  libels,  that  pictures,  engravings,  **«**'o» 
or  woodcuts  may  be  libellous  as  well  as  written  or  printed 
words,  (a) 

It  is  to  be  observed,  in  the  second  place,  that  in  these,  as  Fanctioaof  jniy. 
in  other  cases  of  libel,  the  jury  are  the  sole  judges  of  both  law 
and  fact :  they  are  to  determine  not  only  the  fact  of  publica- 
tion, but  also  whether  the  libel  was  published  with  the  sedi- 
tious intention  charged  in  the  indictment  or  information. 

"You,'^  said  Fitzgerald,  J.,  to  the  jury,  in  a  case  of 
this  sort,  ^are  the  sole  judges  of  the  guilt  or  innocence 
of  the  defendant.  The  judges  are  here  to  give  any  help 
they  can,  but  the  jury  are  the  judges  of  law  and  fact,  and 
on  them  rests  the  whole  responsibility.  In  this  sense 
the  jury  are  the  true  guardians  of  the  liberty  of  the 
press/' (6)  '^  The  questions  of  law  are  usually  for  the  judge, 
and  on  them  the  jury  are  bound  to  take  his  direction ;  the 
questions  of  fact  are  solely  for  their  determination.  In  this 
peculiar  case  of  libel  the  law  of  the  land  says  that  the  jury 
shall  determine  the  whole  question,  whether  the  publication 
is  a  libel  or  a  seditious  libel.'' (c) 

The  fact  that  the  House  of  Commons  has  resolved  a  par- 
ticular publication  to  be  a  malicious,  scandalous,  and  seditious 
libel,  tending  to  create  jealousies  and  divisions  amongst  the 
Uege  subjects  of  the  Sovereign,  and  to  alienate  the  affections 
of  the  people  of  this  country  from  the  constitution,  does  not 
deprive  the  jury  of  their  right  to  determine  whether  the 
pubUcation  is  really  a  seditious  libel  or  not.{d)  In  a  case 
of  this  sort.  Lord  Kenyon,  C.J.,  told  the  jury  that  in  this 
country  a  defendant  could  never  be  crushed  by  the  name  of 
his  prosecutor,  however  great  that  name  might  be ;  this  was 
not  the  first  prosecution  commenced  under  the  direction  of 
the  House  of  Commons  which  had  failed :  in  the  King  v. 
Stockdale  the  House  of  Commons  were  also  the  prosecutors, 
but  the  defendant  in  that  case  was  not  weighed  down  by  the 
weight  of  the  prosecution,  nor  did  the  jury  hold  themselves 

(a)  See  Reg,  v.  Sullivan  (11  Cox  Crim.  Cas.  61,  63-65). 

(6)  Ih.  p.  50 ;  see  also  per  DeasV)  B.,  Ih.  p.  60.  Lord  Kenyon  thus 
gives  the  substance  of  all  that  has  been  said  on  this  subject :  **  That  a 
i&an  may  publish  anything  which  twelve  of  his  countrymen  think  is  not 
blameable,  but  that  ne  ought  to  be  punished  if  he  publishes  that  which 
iablameable:"  {Rex  y.  CutheU,  27  Howell's  St.  Tr.  676). 

(c)  76.  p.  52. 

(<0  The  King  v.  Beeves  (2  Peake's  N.  P.  Cas.  U), 

T 
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Part  IV. 

CHArrsK  IV. 

Oltt  of  offence. 


Statutory 
enactineiita. 


hound  to  find  the  publication  a  libel  because  the  House  of 
Common^  had  voted  it  to  be  such,  (a) 

The  ci  irrnnal  intention  is  the  gist  of  the  oflfence.  "  The 
crime  laid/'  said  Fitzgerald,  J.,  to  a  grand  jury,(/^)  "  is  the 
intent,  and  you  can  only  find  a  bill  against  the  accused  when 
you  come  conscientiously  to  the  conclusion — ^assuming  you 
find  the  articles  to  be  seditious — ^that  they  were  published 
with  the  intent  laid  in  the  indictment,  namely,  to  spread, 
stir  up,  and  excite  disaflFection  and  sedition  against  the 
Queen's  subjects,  to  excite  hatred  and  contempt  towards 
Her  Majesty's  Government  and  Administration,"  &c. 

Libels  Against  the  Sovebeion  Personally. 

The  old  law  on  the  subject  of  words  spoken  or  written 
against  the  Sovereign  personally  has  undergone  considerable 
alteration  in  more  recent  times. 

The  following  statutory  enactments  on  the  subject  are 
still  in  force : 

An  Act  of  3  Edw.  1,  c.  34,  provides  "that  from  hence- 
forth none  be  so  hardy  to  tell  or  publish  any  false  news  or 
tales  whereby  discord,  or  occasion  of  discord  or  slander  may 
grow  between  the  king  and  his  people,  or  the  great  men  of 
this  realm." 

Sect.  1  of  6  Anne,  c.  7,  made  it  hipfh  treason  for  any 
person  maliciously,  advisedly,  and  directly,  by  writing  or 
printing  to  maintain  and  affirm  that  the  then  sovereign  was 
not  the  lawful  and  rightful  queen  of  these  realms,  or  thati 
the  Pretender  had  any  right  or  title  to  the  Crown,  or  tbati 
any  other  person  or  persons  has  or  have  any  right  or  title  toi 
the  same,  otherwise  than  according  to  the  Bill  of  Rights,  (c)] 
the  Act  of  Settlement,  (c/)  and  the  Acts  for  the  Union  c» 
England  and  Scotland;  or  that  the  kings  or  queens  ol 
this  realm,  with  and  by  the  authority  of  ParUamont,  are  not 
able  to  make  laws  and  statutes  of  sufficient  force  and  validity 
to  limit  and  bind  the  Crown,  and  the  descent,  limitatioi 
inheritance,  and  government  thereof. 

Words  spoken  against  the  king  were  in  more  than  oi 
case,  before  the  time  of  Charles  I.,  held  to  be  treasonabl 
To  accuse  the  king  of  having  committed  murder,  (e)  or 
say  that  a  king  de  facto  and  not  de  jure  was  the  rightfi 

(a)  2  Peake's  N.  P.  Cas.  86,  87.      The  jury  in  this  ckse  returned 
verdict  of  not  guilty.     Rex  v.  StockdaU  was  the  case  of  a  criminal  info 
mation  filed  against  the  defendant,  in  accordance  with  a  vote  of  th 
House  of  Commons,  for  publishing  a  review  of  the  articles  of  impeach 
nient  against  Warren  Hastings.   The  jury  found  the  defendant  not  guiltj 

(6)  ^•^ee  Req.  v.  SulHran  (11  Cox  Crim.  Cas.  47).     See  also  The  Ki 
V.  Reeves  (2  Peake's  N.  P.  Cas.  84).  (c)  1  WUl.  &  M.  sess.  2,  c.  J 

(</)  12  k  13  Will.  3,  c.  2.  (e)  Juliana  Quick's  case  (21  Hen.  6 
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^&*(^)  was  held  to  amount  to  high  treason. (?>)     But  in  the      Paw  iv. 
case  of  Hugh  Pine,(c)  who  was  accused  of  having  spoken     cnAPm  iv 
several  disparaging  words  concerning  the  king  (Charles  I.),         — 
all  the  judges  having  been  commanded  to  assemble  them- 
selves, to  consider  and  resolve  what  offence   tlie  speaking 
af  those  words   was,  it   was   resolved  by  them  "  that  the 
speaking  of  the  words  before  mentioned,  thoiiirh  they  were 
as  wicked  as  might  be,  were  not  treason ;  that,  unless  it 
vere  by  some  particular  statute,  no  words  will  bo  treason/' 

To  charge  the  king  with  a  personal  vice  wjis  held  by  the 
jadges,  upon  debate  of  Peacham's  case,  not  to  be  treason.  (cZ) 

The  law  as  to  words  spoken,  one  would  have  imagined,  unimbiisii^d 
ought  to  have  been  held  equally  applicable  to  unpublished  '^*****"*' 
Stings.  Nevertheless,  a  clergyman  named  Peacham  was 
found  guilty  of  treason,  in  the  reign  of  Charles  I.,  for  certain 
passages  in  a  sermon  found  in  his  study,  which  was  never 
preached  or.  intended  to  bo  preached.  Many  of  the  judges, 
aowever,  were  of  opinion  that  this  was  not  treason,  and 
Peacham  was  not  executed. (e)  "This  case/'  says  Sir 
Michael  Foster, (/')  "therefore  weigheth  very  little;  and  no 
?reat  regard  has  been  paid  to  it  ever  since."  (,^)  In  the  case 
of  Algernon  Sidney,  an  unpublished  paper,  forming  part  of 
a  theoretical  work  on  Government,  found  in  his  house,  was 
jiven  in  evidence  against  him,  and  the  Chief  Justice 
(Jefferies)  in  his  charge  to  the  jury,  insinuated  that  the  doc- 
trines contained  in  the  paper  were  treasonable  in  themselves 
Mid  without  reference  to  other  evidence,  (/i.)  If  this  paper 
tuid  related  to  the  treasonable  practices  charged  in  the 
indictment,  it  would  no  doubt  have  been  admissible  in 
evidence  against  the  accused,  though  unpublished ;  "but 
papers  not  capable  of  such  connection,  while  they  remain 
in  the  hands  of  the  author  unpublished,  as  Mr.  Sidney's  did, 

(a)  Germaine's  case  (2  Edw.  4). 

ih)  See  also  Challercomh's  c€ut€,  cited  Cro.  Car.  126. 
c)  Cro.  Car.  117,  126.  (d)  lb.  126.  (e)  lb.  126. 

(/)  First  Discourse  of  High  Treason,  chap.  1,  199. 

Ql)  The  King  (James  I.)  instructed  the  Attorney-General  (Bacon)  as  to 
[^  best  measures  to  be  taken  for  the  defendant's  examination,  and  the 
Nges  were  soimded  separately  before  they  could  have  an  opportunity 
rf  conferring  together,  the  Attorney- General  himself  undertaking  to  prac- 
tice upon  the  Chief  Justice  (Coke)  of  whom  some  doubt  was  entertained. 
^  conviction  procured  by  such  means  is  of  little  value  as  a  precedent. 

(h)  9  St.  Tr.  889,  893.  He  said :  "  In  the  next  place  I  am  to  tell 
fou,  that  though  some  judges  have  been  of  opinion  that  words  of  them- 
Jdves  were  not  an  overt  act,  but  my  Lord  Hale,  nor  my  Lord  Coke, 
aor  any  other  of  the  sages  of  the  law,  ever  questioned  but  that  a  letter 
^ould  be  an  overt  act,  sufficient  to  prove  a  man  guilty  of  high  treason  ; 
for  tcnbere  eat  agere.'^  •*  If  you  believe  that  that  was  Colonel  Sidney's 
book,  writ  by  him,  no'man  can  doubt  but  it  is  a  sufficient  evidence  that 
be  is  guilty  of  compassing  and  imagining  the  death  of  the  king.'' 

Y  2 
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boroagh'i  expo- 
■itioa  of  law  m, 
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will  not  make  a  man  a  traitor/^  (a)    The  judgment  in  Sidney's 
case  was  reversed  by  Act  of  Parliament  in  1689.(6) 

Though  neither  words  spoken  nor  an  unpublished  writing 
will  amount  to  an  overt  act  of  treason^  to  make  good  an 
indictment  of  compassing  the  death  of  the  sovereign,  under 
25  Edw.  3^ c.  2, yet  a  writing  which  imports  such  a  oompasaing, 
if  it  be  published^  will  amount  to  an  overt  act  of  treason 
under  that  8tatute.(c) 

Apart  from  statute,  all  contempts  against  the  sovereign's 
person  or  government,  are,  according  to  the  text  books,  very 
highly  criminal,  and  punishable  with  fine  and  imprisonment, 
by  the  discretion  of  the  judges,  upon  consideration  of  all  the 
circumstances  of  the  case.  (5)  Under  this  head  is  ranked 
contemptuously  speaking  of  the  sovereign,  as  by  cursing 
him,  &c.,  or  giving  out  that  he  wants  wisdom,  valour,  or 
steadiness  ;  or  in  general,  doing  anything  which  may  lessen 
him  in  the  esteem  of  his  subjects,  weaken  his  government, 
or  raise  jealousies  between  him  and  his  people,  (e)  Stating 
or  insinuating  that  he  acts  from  partial  or  corrupt  motives, 
or  with  an  intention  to  favour  or  oppress  any  individual,  or 
class  of  men,  would  be  a  seditious  libel ;  but  not  the  impn 
tation  of  honest  error  without  moral  blame.  (/) 

It  is  a  criminal  libel  to  pubHsh  falsely  of  the  Sovereign,  as 
of  any  other  person,  that  he  is  insane.  (^^) 

A  leading  case  on  the  subject  of  seditious  libels  is  that  of 
The  King  v.  Lambert  and  Perry ^{h)  in  which  the  law  relating 
to  seditious  libels  which  attack  the  Sovereign  personally  is 
fully  stated  by  Lord  EUenborough,  C.J.,  in  his  summing  np 
to  the  jury.  The  defendants  were  the  printer  and  the 
proprietor  of  the  Morning  Chronicle,  and  the  libel  for  the 
publication  of  which  the  criminal  information  was  filed  was 
the  following  :  "  What  a  crowd  of  blessings  rush  upon  one's 
mind  that  might  be  bestowed  upon  the  country  in  the  event 
of  a  total  change  of  system  !  Of  all  monarchs,  indeed,  since 
the  RevolutioUj  the  successor  of  George  the  Third  will  have 
the  finest  opportunity  of  becoming  nobly  popular.''(i)    Lord 

(a)  Foster,  chap.  1,  p.  198. 

(6)  See  the  Act  (a  private  one)  in  9  St.  Tr.  996. 

(c)  Hale's  P.  C.  118;  Foster's  First  Discourse  on  Treason,  chap.  1, 
198  ;   Williajns's  case  (2  RoU.  Rep.  88;  3  Inst.  121). 

(d)  Hawk.  P.  C,  book  1,  c.  6.  (e)  76. 

(/)  Per  Lord  EUenborough,  Rex  v.  Lambert  and  Perry  (2  Campi 
402,  403).  ^ 

(y)  Rex  V.  Harvey  (2  B.  &  C.  257).  (h)  2  Camp.  398. 

(i)  The  information  charged  that  the  defendants  **  being  seditioos, 
malicious,  and  ill-disposed  persons,  and  being  greatly  disaffected  to  our 
present  Sovereign  Lord,  George  the  Third,  &c.,  and  to  his  adniinistra- 
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EUenborough  said:  ''The  fair  meaning  of  the  expression  Pawiv. 
*  change  of  system/  I  think  is  a  change  of  political  system —  Charu  iv. 
and  not  a  change  in  the  frame  of  the  estabUshed  government 
— ^bat  in  the  measures  of  policy  which  have  been  for  some 
time  pursaed.  By  total  change  of  system  is  certainly  not 
meant  subversion  or  demolition;  for  the  descent  of  the 
crown  to  the  successor  of  his  Majesty  is  mentioned  immedi- 
ately after.  The  writer  goes  on  to  speak  of  the  blessings 
that  may  be  enjoyed  upon  the  accession  of  the  Prince  of 
Wales ;  and  therefore  cannot  be  understood  to  allude  to  a 
change  inconsistent  with  the  full  vigour  of  the  monarchical 
part  of  the  constitution.  Now,  I  do  not  know  that  merely 
saying  that  there  would  be  ble^isings  from  a  change  of 
system^  without  reference  to  the  period  at  which  they  may 
be  expected,  is  expressing  a  wish  or  a  sentiment  that  may 
not  be  innocently  expressed  in  reviewing  the  political  con- 
dition of  the  country.  The  information  treats  this  as  a 
Ubel  on  the  person  of  his  Majesty,  and  his  personal  admi- 
nistration of  the  government  of  the  country.  But  there  may 
be  error  in  the  present  system,  without  any  vicious  motives, 
and  with  the  greatest  virtues,  on  the  part  of  the  reigning 
sovereign.  He  may  be  misled  by  the  ministers  he  employs, 
and  a  change  of  system  may  be  desirable  from  their  faults. 
He  may  himself,  notwithstanding  the  utmost  soUcitude  for 
the  happiness  of  his  people,  take  an  erroneous  view  of  some 
great  question  of  policy,  either  foreign  or  domestic.  I  know 
but  of  One  Being  to  whom  error  may  not  be  imputed.  If 
a  person  who  admits  the  wisdom  and  the  virtues  of  his 
Majesty,  laments  that  in  the  exercise  of  these  he  has  taken 
an  unfortunate  and  erroneous  view  of  the  interests  of  his 
dominions,  I  am  not  prepared  to  say  that  this  tends  to 
degrade  his  Majesty,  or  to  alienate  the  affections  of  his 
subjects.  I  am  not  prepared  to  say  that  this  is  libellous. 
But  it  must  be  with  perfect  decency  and  respect,  and  with- 
out any  imputation  of  bad  motives.     Go  one  step  farther, 

tion  of  the  government  of  this  kingdom,  and  most  unlawfully,  wickedly, 
and  maliciously  devining,  designing,  and  intending  as  much  as  in  them 
lay,  to  bring  our  said  Lord  the  King  and  his  administration  of  the 
government  of  this  kingdom,  and  the  persons  employed  by  him  in  the 
administration  of  the  government  of  this  kingdom  mto  great  and  public 
hatred  and  contempt  among  all  his  liege  subjects,  and  to  alienate  and 
withdraw  from  our  said  Lord  the  Kin;:,  the  cordial  love  and  affection, 
true  and  due  obedience,  fidelity,  and  allegiance  of  the  subjecta  of  our 
said  Lord  the  King,  did  unlawfully,  seditiously,  and  maliciously  print 
and  publish,  and  cause,  &c.,  a  certain  scandalous,  malicious,  and  sedi- 
tious libel  of  and  concerning  our  said  Lord  the  King  and  his  adminis- 
tration of  the  government  of  this  kingdom,  to  the  tenor  and  efft«t 
following/'  &C. 
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PAvr  XV.  and  say  or  insinuate  that  his  Majesty  acts  from  any  partial 
OHArrKE  IV.  or  corrupt  view,  or  with  an  intention  to  favour  or  oppress 
—  any  individual  or  class  of  men,  and  it  would  become  most 
libellous.  However,  merely  to  represent  that  an  erroneous 
system  of  government  obtains  under  his  Majesty's  reign,  I 
am  not  prepared  to  say  exceeds  the  freedom  of  discussion  on 
political  subjects  which  the  law  permits.  Then  comes  the 
next  sentence  :  '  Of  all  monarchs,  indeed,  since  the  Revolu- 
tion, the  successor  of  George  the  Third  will  have  the  finest 
opportunity  of  becoming  nobly  popular.'  This  is  more 
equivocal ;  and  it  will  be  for  you,  gentlemen  of  the  jury,  to 
determine  what  is  the  fair  import  of  the  words  employed. 
Formerly  it  was  the  practice  to  say,  that  words  were  to  be 
taken  in  the  more  lenient  sense ;  but  that  doctrine  is  now 
exploded ;  they  are  not  to  be  taken  in  the  more  lenient  or 
more  severe  sense ;  but  in  the  sense  which  fairly  belongs  to 
them,  and  which  they  were  intended  to  convey.  Kow,  do 
these  words  means  that  his  Majesty  is  actuated  by  improper 
motives,  or  that  his  successor  may  render  himself  nobly 
popular  by  taking  a  more  lively  interest  in  the  welfare  of 
his  subjects  ?  Such  sentiments,  as  it  would  be  most  mis- 
chievous, so  it  would  be  most  criminal  to  propagate.  But 
if  the  passage  only  means  that  his  Majesty,  during  his  reign, 
or  at  any  length  of  time,  may  have  taken  an  imperfect  view 
of  the  interests  of  the  country,  either  respecting  our  foreign 
relations  or  the  system  of  our  internal  policy,  if  it  imputes 
nothing  but  honest  error  without  moral  blame,  I  am  not 
prepared  to  say  that  it  is  a  libel.  The  extract  read  at  the 
request  of  the  defendants  (a)  does  seem  to  me  too  remote  in 
point  of  situation  in  the  newspaper  to  have  any  material 
bearing  on  the  paragraph  in  question.  If  it  had  formed 
a  part  of  the  same  discussion,  it  must  certainly  have  tended 
strongly  to  show  the  innocence  of  the  whole.  It  speaks  of 
that  which  everybody  in  his  Majesty's  dominions  knows, 
liis  Majesty's  solicitude  for  the  happiness  of  his  people ;  and 
it  expresses  a  respectful  regard  for  his  paternal  virtues. 
What  connection  it  has  with  the  passage  set  out  in  tho 
information,  it  is  for  you  to  determine.  Taking  that  passage 
substantively  and  by  itself,  it  is  a  matter,  I  think,  somewhat 
doubtful,  whether  the  writer  meant  k)  calumniate  the 
person  and  character  of  our  august  Sovereign.  If  you  are 
satisfied  that  this  was  his  intention,  by  the  application  of 
your  understandings  honestly  and  fairly  to  the  words  com- 

(a)  The  defendant  was  allowed  to  read  another  paragraph  from  the 
same  newspaper,  at  a  considerable  distance  from  the  alleged  libel  and 
printed  in  a  aidereut  type,  for  iho  purpose  of  expLiiniug  it. 
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plained  of,  and  you  think  they  cannot  properly  be  interpreted  Part  iv. 
by  the  extract  which  has  been  read  from  the  same  paper,  ouAmi  iv 
you  will  find  the  defendants  guilty.     But  if,  looking  at  the  — 

obnoxious    paragraph  by  itself,  you  are  persuaded  that  it 
betrays    no  such  intention,    or  if,  feeling  yourselves   war- 
ranted   to   import  into  your  consideration  of  it  a  passage 
connected  with  the  subject,  though  considerably  distant  in 
place  and    disjoined  by  other  matter,  you  infer  from  that 
connexion  that   this  was  written  without   any  purpose  to 
calumniate  the  personal  government   of  his   Majesty  and 
render  it  odious  to  his  people,  you  will  find  the  defendants 
not  guilty.     The  question  of  intention  is  for  your  consider- 
ation.     You  will  not  distort  the  words,  but  give  them  their 
application  and  meaning  as  they  impress  your  minds.  What 
appears  to  me  most  material  is  the  substantive  paragraph 
itself ;  and  if  you  consider  it  as  meant  to  represent  that  the 
reign  of  his  Majesty  is  the  only  thing  interposed  between 
the  subjects  of  this  country  aud    the  possession  of  great 
blessings,  which  are  likely  to  be  enjoyed  in  the  reign  of  his 
successor,  and  thus  to  render  his  Majesty^s  administration 
of  his  government  odious,  it  is  a  calumnious  paragraph,  and 
to  be  dealt  with  as  a  libel.     If  on  the  contrary,  you  do  not 
see  that  it  means  distinctly,  according  to  your  reasoning,  to 
impute   any  purposed  maladministration  to  his  Majesty  or 
those  acting  under  him,  but  may  be  fairly  construed  as  an 
expression  of  regret  that  an  erroneous  view  has  been  taken  of 
public  affairs,  I  am  not  prepared  to  say  that  it  is  a  libel.'^(a) 
This  direction  of  Lord  Ellenborough  has  been  quoted  at 
length,  as  being  at  once  the  most  recent  and  the  fullest 
authoritative  exposition  of  the  law  relating  to  this  branch 
of  our  subject. 

In  1729,  an  information  was  filed  against  John  Clerk,  Liability  of 
charging  him  with  printing  and  publishing  an  infamous  p^°^™ 
libel  called  Mist's  WeeJdy  Jourval,  wherein  the  King's  title 
to  the  Crown  was  openly  struck  at,  his  legitimacy  calhul 
in  question,  and  the  persons  of  several  of  the  royal  family 
scandalously  traducotl  under  borrowed  names ;  by  repre- 
senting the  late  King  (Creorge  I.)  under  the  name  of  Mere- 
wits,  his  present  Majesty  under  that  of  Esreff,  the  Queen 
•mder  that  of  Sultana ;  and  at  the  same  time  drawing  a 
beautiful  character  of  the  Pretender  by  the  name  of  the 
Young  Sophi,  and  sotting  forth  the  tyranny  and  subjection 
all  Englishmen  lay  under,  by  repieseiiting  them  under  the 
uaine  of  the  Persians.  The  charge  against  ihe  defendant 
Was  for  maliciously  and  traitorously  printing  off  one  of  these 
(a)  The  jury  retumed  a  verdict  of  not  guilty. 
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Part IV.  papers  in  particular;  but,  accordiug  to  the  report,  the 
CfSKrm  TV.  evidence  produced  at  the  trial  was  that  he  acted  merely  as  u 
servant  to  the  printer,  and  that  his  business  was  only  to 
clap  down  the  press;  and  few  or  no  circumstances  were 
offered  of  his  knowing  the  import  of  the  paper,  or  being  con- 
scious of  doing  anything  illegal.  It  was  objected,  by  the 
counsel  for  the  defendant,  that  the  paper  ought  not  to  be 
thought  a  libel  upon  the  royal  family,  because  the  characters 
drawn  in  it  were  by  no  means  agreeable  to  the  persons 
supposed  to  be  represented ;  but,  if  anything  related  to  them, 
it  was  entirely  opposite  to  what  each  was  known  to  deserve  ; 
and,  secondly,  that  the  evidence  did  not  come  up  to  the 
charge,  the  fact  of  printing  being  charged  to  be  attended 
with  a  malicious  and  traitorous  design,  whereas  it  was  only- 
proved  that  it  was  done  through  ignorance  and  in  obedience 
to  his  master's  authority.  It  was  answered  by  the  counsel 
for  the  Crown  that  they  were  only  called  on  to  show  that 
the  construction  they  put  upon  the  paper  was  such  as  the 
generality  of  readers  would  put  upon  it,  according  to  its 
obvious  and  natural  sense ;  and,  secondly,  that  if  they  coold 
have  given  evidence  of  express  malice,  that  fact  would  have 
been  treason  within  the  statute  of  6  Anne,  c.  7 ;  but  the 
charge  being  only  for  printing  and  publishing  a  seditious 
libel,  the  circumstance  of  malice  was  entirely  immaterial : 
and  the  Lord  Chief  Justice  (Raymond)  having  agreed  the 
law  to  be  so,  the  jury  found  the  defendant  guilty,  (a) 

A  similar  information  was  filed  against  a  compositor 
named  Kiiell,  one  of  two  servants  of  Mist,  for  printing  and 
publishing  the  same  work.  The  evidence  being  that  the 
defendant  and  his  fellow  servant  set  up  the  type,  and  that 
one  took  one  column  of  it  downwards  and  the  other  the 
other  column,  the  Chief  Justice  directed  the  jury  to  acquit 
the  defendant  as  to  the  pubUcation ;  but,  if  they  believed 
the  evidence,  to  find  him  guilty  of  the  printing;  and  the  jury 
did  80.(6)  An  old  bed-ridden  woman  was  indicted  for 
publishing  the  same  libel;  tbe  only  evidence  being  that 
she  kept  a  pamphlet  shop  at  which  the  libel  was  sold,  the 
shop  being  shown  to  be  a  mile  distant  from  the  house  in 
which  she  had  for  a  long  time  lain  bed-ridden.  The  jury 
refused  to  do  anything  else  than  find  specially  the  circum- 
stances given  in  evidence  before  them,  and  the  Attorney- 
General  at  length  consented  to  withdraw  a  juror,  (r) 
iiuNorthBtUon.  Ill  1763,  an  information  was  filed  against  John  Wilkes, 
for  printing  and  publishing  a  certain  malicious,  seditious, 

(a)  1  Barnardiston'B  Rep.  304.  (6)  lb.  305. 

(c)  liex  V.  NuU  (Jb.  306). 
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and  scandalous  libel^  intituled  "  The  North  Briton,  number      Pa*i  iv. 
45/'  tending  to  vilify  and  traduce  the  King  and  his  govern-    ohaptm  iv. 
ment^  to  impeach  and  disparage  his  veracity  and  honour,  — 

and  to  represent  and  make  it  to  be  believed  that  his 
Majesty's  most  gra<5ious  speech  delivered  from  his  throne 
to  the  Parliament,  on  the  19  th  day  of  April,  1763,  contained 
many  falsities  and  gross  impositions  upon  the  public,  and 
that  his  Majesty  had  suffered  the  honour  of  his  Crown  to  be 
sunk  and  prostituted,  and  the  interests  of  his  subjects  and 
allies  to  be  treacherously  betrayed ;  and  also  to  render  the 
King  and  his  government  contemptible  and  odious,  and  to 
excite  tumults,  commotions,  and  insurrections;  and  to 
violate  and  disturb  the  public  tranquillity,  good  order,  and 
peace  of  the  kingdom.  He  was  found  guilty,  and  sentenced 
to  be  fined  and  imprisoned.  George  Kearsley  was  convicted 
of  printing  and  publishing,  and  John  Williams  of  pub- 
lishing the  same  number  of  The  North  Briton.{a) 

The  condition  of  Ireland,  in  1848,  induced  the  Govern- Treason  felony, 
ment  of  that  time  to  introduce  a  bill  into  Parhament  for  the 
better  security  of  the  Crown  and  Government  of  the  United 
Kingdom,  by  making  it  treason  felony  to  publish  or  utter 
for  the  future  such  seditious  writings  or  language  as  then 
incited  the  people  to  disaffection  and  rebellion. (6)  The  bill 
became  law  the  same  year  (11  &  12  Vict.  c.  12). 

(a)  Dig.  L.  L.  69,  K.  B.  MSS.,  Easter  Term,  3  Geo.  3,  and  Hilary 
Term,  4  (xeo-  3.  See  also  the  cases  of  Rex  v.  Wood/all  (6  Burr.  2661), 
and  Rex  v.  Almon  {lb.  2686),  where  the  defendants  were  convicted  of 
publishing  certain  letters  of  **  Junius." 

(6)  Previously  to  the  passing  of  this  Act,  the  law  on  the  subject 
stood  thus :  The  only  statute  relating  to  treason,  which  beyond  doubt 
extended  to  Ireland,  was  that  of  the  25  Edw.  3,  c.  2,  by  which  any 
person  compassing  or  imagining  the  death  of  the  Sovereign,  levying 
war  against  him,  or  being  adherent  to  the  king's  enemies  in  his  realm, 
giving  to  them  aid  or  comfort  in  the  realm  or  elsewhere,  is  guilty  of 
high  treason.  An  Act  of  36  Geo.  3,  c*  7,  made  perpetual  by  57  Geo.  3, 
c.  6,  extended  the  law  of  treason  bj  making  it  applicable  to  persons 
who  should,  within  the  realm  or  without,  compass,  imagine,  invent, 
devise,  or  intend  death  or  destruction,  or  any  bodily  harm  tending 
to  death  or  destruction,  maim  or  wounding,  imprisonment  or  restraint 
of  the  person  of  his  Majesty,  his  heirs  or  successors,  or  to  deprive 
or  depose  him  or  them  from  the  style,  honour,  or  kingly  name  of 
the  Imperial  Crown  of  this  realm,  or  of  any  other  of  his  Majesty's 
dominions  or  countries,  or  to  levy  war  against  his  said  Majesty,  his 
heirs  and  successors  within  this  realm,  in  order  by  force  or  constraint 
to  compel  him  or  them  to  change  his  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or  constraint  upon  or  to  intimidate  or 
overawe  both  Houses  or  either  House  of  Parliament,  or  to  move  or  stir 
any  foreigner  or  stranger  with  force  to  invade  this  realm,  or  any  other 
of  his  said  Majesty's  dominions,  or  countries  under  the  obeisance  of  his 
said  Majesty,  his  heirs  and  successors,  and  such  compassings,  imagi- 
nations,  inventions,  devices,  or  intentions,  or  any  of  them,  should  exprebs, 
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Part  IV.  Sect.  3  enacts,  ''  that  if  any  person  whatsoever  after  the 

chahtkr  IV.  passing  of  this  Act  shall,  within  the  United  Kingdom 
—  or  without,  compass,  imagine,  invent,  devise,  or  intend  to 
deprive  or  depose  our  most  gracious  lady  the  Queen,  her 
heirs  or  successors  from  the  style,  honour,  or  royal  name  of 
the  Imperial  Crown  of  the  United  Kingdom,  or  of  any  other 
of  Her  Majesty's  dominions  and  countries,  or  to  levy  war 
against  Her  Majesty,  her  heirs,  or  successors,  within  any 
part  of  the  United  Kingdom,  in  order  by  force  or  constndnt 
to  compel  her  or  them  to  change  her  or  their  measures  or 
counsels,  or  in  order  to  put  any  force  or  constraint 
upon,  or  in  order  to  intimidate  or  overawe  both  Houses  or 
either  House  of  Parliament,  or  to  move  or  stir  any  foreigner 
or  stranger  with  force  to  invade  the  United  Kingdom,  or 
any  other  Her  Majesty's  dominions  or  countries,  under  the 
obeisance  of  Her  Majesty,  her  heirs  or  successors,  and 
such  compassings,  imaginations,  inventions,  devices,  or 
-   ^  intentions,  or  any  of  them,  shall  express,  utter,  or  declare 

^ij/  imhlishing  any  i}rinting  or  writimj,  or  by  open  and 
advise*;!  speaking,  or  by  any  overt  act  or  deed,  every  person 
so  otfendiu^  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  he  liable,  at  the  discretion  of  the  court,  to  be 
transported  (a)  beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not  less  than  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  as  the  court  shall  direct." 

Sect.  8  provides  that  in  tho  case  of  every  felony  punish- 
able under  this  Act,  every  principal  in  the  second  degree 
and  every  accessory  before  the  fact  shall  be  punishable  in 

utter,  or  declare  by  pMiMmj  ami  printiiiif  or  mitinff^  or  by  any  overt 
act  or  deed.  The  punishment  for  the  offenc>  was'  death.  ITie  pre- 
ponderance of  legal  opinion  was  in  favour  of  thij  view  that  the  statute 
of  86  (ieo.  8,  c.  7,  as  made  perpetual  by  57  (^eo.  3,  c  6,  did  not  extend 
to  Ireland,  llie  present  Act  (11  &  12  Vict.  c.  12/  was  passed  to  make 
the  law  on  the  subject  uniform  throughout  the  Lnited  Kingdom,  by 
extending  to  Ireland  (sect.  2)  all  the  provisions  t4  the  former  Act 
which  are  not  by  the  present  Act  repealed.  JSect.  \  repeals  all  the 
provisions  of  67  (reo.  3,  c.  6,  on  this  subject,  except  cuch  as  relate  to 
the  compassing,  imagining,  inventing,  devising,  or  intending  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  dest^tion,  maim 
or  wounding,  imprisonment  or  restraint  of  the  /)<^r.wn  of  the  Sovereign, 
and  the  expressing,  uttering,  or  declaring  of  such  compassings, 
imaginations,  inventions,  devices,  or  intentions,  or  any  of  then^ 

(n)  'The  punishment  by  transportation  beyond  the  seas  t^  been 
abolished  by  the  Acts  16  &  17  Vict.  c.  99,  and  20  &  21  Vict.  c,3,  said 
that  by  x>enal  servitude  substituted  for  it.  By  27  &  28  Vict,  c  H7,  no 
pei-son  is  in  any  case  to  be  sentenced  to  penal  servitude  for  a  sorter 
period  than  five  years,  or,  if  previously  convicted  for  felony  (eith*<s  on 
indictment  or  by  way  of  summary  conviction)  for  less  than  seven  yeac^ 
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the    same   manner  as   the  principal  in  the  first  degree  is      pabt  iv. 
by  the  Act  punishable ;  and  every  accessory  after  the  fact    cnkprn  iv. 
to    any   such    felony   shall,  on    conviction,  be   liable  to  be         — 
imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years. 

In  an  indictment  under  this  Act,  the  offender  may  be 
charged  with  any  number  of  the  matters,  acts,  or  deeds  by 
ivhich  such  compassings,  &c.,  as  aforesaid,  or  any  of  them, 
shall  have  been  expressed,  uttered,  or  declared,  (a)  If  the 
facts  or  matters  alleged  in  the  indictment  shall  amount  in 
Isiw  to  treason,  the  indictment  is  not  by  reason  thereof  to  be 
deemed  void,  erroneous,  or  defective ;  neither,  if  the  facts  or 
matters  proved  on  the  trial  of  any  person  indicted  for  felony 
under  the  Act  amount  in  law  to  treason,  is  the  person  tried 
to  be  entitled  by  reason  thereof  to  be  acquitted  of  the  felony; 
but  no  person  tried  for  such  felony  is  afterwards  to  be  pro- 
secuted for  treason  upon  the  same  facts.  (6) 

Nothing  in  this  Act  contained  is  to  lessen  the  force  of,  or 
in  any  manner  to  affect  anything  enacted  by,  the  statute  of 
25  Edw.  3,  c.  2.(c) 

Libels  on  the  Administration. 

Everybody  may,  with  impunity,  criticise  the  conduct  of  How  far 
the  Government,  provided  he  does  it  fairly  and  honestly ;  SovelSSfea?ar« 
bat  imputations  of  corrupt  motives  in  the  administration  of  *^*®''®^ 
affairs,  or  other  writings  calculated  to  alienate  the  affections 
of  the  people  by  bringing  the  Government  into  dise8teem,((/) 
or  likely  to  excite  sedition, (*?)  whether  such  be  the  writer's 
intention  or  not,(/*)  come  within  the  denomination  of  seditious 
libels,  and  are  punishable  as  such. 

"  It  is  certain,'^  says  Hawkins,(7)  "  that  it  is  a  very  high 
aggravation  of  a  libel  that  it  tends  to  scandalise  the  Govern- 
ment by  reflecting  on  those  who  are  entrusted  with  the 
administration  of  public  -affairs,  which  doth  not  only 
endanger  the  public  peace,  as  all  other  libels  do,  by  stirring 
up  the  parties  immediately  concerned  in  it  to  acts  of 
revenge,  but  also  has  a  direct  tendency  to  breed  in  the 
people  a  dislike  of  their  governors,  and  incline  them  to 
faction  and  sedition. '* 

'^  It  has  been  observed/'  said  Lord  Ellenborough,(A) 
"  that  it  is  the  right  of  the  British  subject  to  exhibit  the 

(a)  Sect.  5.  (b)  Sect.  7.  (c)  Sect.  6. 

(//)  See  per  Lord    Elleuborough   in   Hfx  v.    CobUtt    (29    Howell's 
St.  Tr.  49).     (r)  See  />er  Best,  J.,  in  Rex  v.  Bur.fctt  (4  B.  &  Aid.  131). 
(/)  Jh.    See  also  y>fr  littledale,  J.,  in  Rex  v.  Lovett  (9  C.  &  P.  466). 
(V)  P.  C,  Book  I,  chap.  28,  -  Libels,"  s.  7. ' 
(A)  Rex  v.  Cobbett  (29  HoweU's  St.  Tr.  53), 
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Paw  IV      folly  or  imbecility  of  the  members  of  the  Government.  .  ■,  * 
Chapter  IV.    ^^f  ^^  ^o  doing,  individual  feelings  are  violated,  there  the 
—         line  of  interdiction  begins,  and  the  offence   becomes  the 
subject  of  penal  legislation/^ 

"A  writer,^'  says  Fitzgerald,  J., {a)  ^' may  criticise  or 
censure  the  conduct  of  the  servants  of  the  Crown  or  the  acts 
of  the  Government ;  he  can  do  it  freely  and  liberally,  but  it 
must  be  without  malignity,  and  not  imputing  corrupt  or 
malicious  motives.  With  the  same  motives  a  writer  may 
freely  criticise  the  proceedings  of  courts  of  justice  and  of 
individual  judges — nay,  ho  is  invited  to  do  so,  and  to  do  so 
in  a  free  and  fair  and  liberal  spirit.  The  law  does  not  seek 
to  put  any  narrow  construction  on  the  expressions  used, 
and  only  interferes  when  plainly  and  deliberately  the  limits 

are  passed  of  frank  and  candid  and  honest  discussion 

There  is  no  sedition  in  censuring  the  servants  of  the  Crown, 
or  in  just  criticism  on  the  administration  of  the  law,  or  in 
seeking  redress  of  grievances,  or  in  the  fair  discussion  of  all 
party  questions/' 

Tert  of  ubei.  Many  cases  have  been  decided  under  this  head  of  the  law 

of  libel,  but  no  finer  test  of  what  constitutes  the  offence 
can  be  deduced  from  them  than  the  following — ^the  plain 
intrinsic  tendency  of  the  particular  publication  to  produce 
public  disorder,  and  the  malicious  intention  of  its  author.  (6) 

caaes decided.  In  Rex  V.  Tutchin{c)  the  defendant  waa  charged  with 
having  falsely,  seditiously,  and  scandalously  written,  com- 
posed, and  published  a  certain  false,  malicious,  seditious, 
and  scandalous  libel,  intituled  "  The  Observator."  The 
information  set  forth  several  passages  from  *'  The  Obser- 
vator,''  some  of  which  lamented  the  sad  state  of  the  country 
owing  to  the  influence  of  French  gold  on  those  who  had 
the  conduct  of  affairs ;  whilst  others  complained  of  the 
mismanagement  of  the  navy,  attributing  ignorance  and 
incapacity  to  those  who  had  the  management  of  it.  It 
having  been  contended  on  behalf  of  the  defendant  that  the 
publications  could  not  be  libels,  because  they  did  not  reflect 
upon  particular  persons.  Lord  Holt,  O.J.,  said  to  the  jury  :(d) 
"  This  is  a  very  strange  doctrine,  to  say  it  is  not  a  libel 
reflecting  on  the  Government,  endeavouring  to  possess  the 
people  that  the  Government  is  maladministered  by  corrupt 

(a)  11  Cox  Crim.  Cas.  49,  50. 

lb)  Starkie  on  libel,  617,  3rd  Edit. ;  Holt's  Rep.  424.  Rex  v.  Beere 
(12  Mod.  Rep.  219,  Holt's  Rep.  422),  Rex  v.  Laurence  (12  Mod.  311). 
and  Rnx  y.  nliss  (Dig.  L.  L.  122)  are  cases,  amongst  others,  in  which 
publications  of  this  nature  have  been  punished;  but  they  throw  no 
additional  light  on  the  Principle  above  stated. 

(c)  14  Howell's  St.  Tr.  1096.  (d)  Ih,  1127. 
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persons  that  are  employed  in  such  or  snch  stations  either      Pakt  iv. 
in   the   navy  or   army.     To  say  that  corrupt  ofl&cers  are    ohaptm  iv 
appointed  to  administer  affairs  is  certainly  a  reflection  on  — 

the  Government.  If  people  should  not  be  called  to  account 
for  possessing  the  people  with  an  ill  opinion  of  the  Govern- 
ment, no  Government  can  subsist ;  for  it  is  very  necessary 
for  all  Governments  that  the  people  should  have  a  good 
opinion  of  it  {sic).  And  nothing  can  be  worse  to  any  Govern- 
ment than  to  endeavour  to  procure  animosities  as  to  the 
mismanagement  of  it;  this  has  been  always  looked  upon 
as  a  crime,  and  no  Government  can  be  safe  without  it  be 
punished.  Now  you  are  to  consider  whether  these  words 
I  have  read  to  you  do  not  tend  to  beget  an  ill  opinion  of 
the  administration  of  the  Government.'^  (a) 

Richard  Francklin  was  tried  and  convicted  in  1731  for 
printing  and  publishing  in  The  Craftsman  a  seditious 
libel;  intituled  "A  Letter  from  the  Hague/' (6)  wickedly, 
maliciously,  and  seditiously  contriving  and  intending  to 
disturb  and  disquiet  the  public  peace  and  tranquillity  of  the 
kingdom,  and  to  bring  the  treaty  of  peace  into  contempt 
and  disgrace,  and  also  to  detract,  scandalise,  traduce,  and 
vilify  the  administration  of  His  Majesty's  present  Govern- 
ment of  this  kingdom  and  his  principal  officers  and  ministers 
of  state,  and  to  represent  his  said  officers  and  ministers  of 
state  as  persons  of  no  integrity  and  ability,  and  as  enemies 
to  the  public  good  of  this  kingdom,  and  to  cause  it  to  be 
believed  that  His  Majesty  by  the  advice  of  his  said  principal 
officers  and  ministers  intended  to  break  and  violate  the 
said  treaty  last  mentioned,  &c.  ^'Bven  a  private  man's 
character,"  said  Lord  Raymond,  0.  J.,  "  is  not  to  be  scanda- 
lised, either  directly  or  indirectly,  because  there  are  remedies 
appointed  by  the  law  in  case  he  has  injured  any  person, 
without  maliciously  scandalising  him  in  his  character;  and 
much  less  is  a  magistrate's,  minister  of  state,  or  other  public 
person's  character  to  be  stained  either  directly  or  indirectly, 
because  the  law  hath  pointed  out  another  remedy  than 
publishing  libels,  if  they  have  injured  any  person  either  in  a 
public  or  private  capacity.  And  the  law  always  punishes 
Ubels  even  among  private  persons,  because  they  flow  from 
malice  and  tend  to  create  disturbance,  quarrels,  and  revenge 
between  them,  their  families  and  kindred,  and  disturb  the 
public  peace ;  and  the  law  reckons  it  a  greater  offence  when 

(a)  Tatchin  was  convicted ;  but  a  new  trial  was  afterwards  granted  on 
a  technical  point,  and  he  was  not  tried  again. 

(6)  9  St.  Tr.  255  (17  HoweU's  St.  Tr.  626).  The  "Letter  from  the 
Hague  "  was  said  to  have  been  written  by  Bolingbroke. 
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Part  IV.      the  libel  is  point-ed  at  persons  in  a  public  capacity^  as  it  i$%  a 

Obaptkb  IV.    reproach  to  the  Government  to  have  corrupt  magistrates,  &i\, 

—         substituted  by  his  Majesty,  and  tends  to  sow  sedition   :iud 

disturb  the    peace  of   the  kingdom."      And   his   Lonlship 

refused  to  allow  the  ailmission  of  any  evidence  to  prove  that 

the  matters  charged  in  the  libels  were  true.(^/) 

In  1777  an  information  was  fiU*d  against  John  Home, 
charging  that  the  defendant  wickedly,  maliciously,  and 
seditiously  intending,  devising,  and  contriving  to  stir  up 
and  excite  discontents  and  seditions  amongst  his  Majesty's 
subjects,  and  to  alienate  and  withdraw  the  affection,  fidelity, 
and  allegiance  of  his  Majesty's  subjects  from  his  said 
Majesty,  and  to  insinuate  and  cause  it  to  be  believed  that 
divers  of  his  Majesty's  innocent  and  des(»rving  subjects  had 
been  inhumanly  murdered  by  his  said  Majesty's  troops  in 
the  province,  colony,  or  plantation  of  the  Massachusetts 
Bay,  in  New  England,  in  America,  belonginjr  to  the  Crown 
of  Great  Britiiin,  and  unlawfully  and  wickedly  to  seduce  and 
encourage  his  said  Majesty's  subjects  in  the  said  province, 
colony,  or  plantation  to  resist  and  oppose  his  Majesty^s 
Government,  &c.,  did  wickedly,  maliciously,  and  seditiously 
write  and  publish  a  certain  false,  wicked,  malicious,  scan- 
dalous, and  seditious  libel  of  and  concerning  his  said 
Majesty's  Government  and  the  employment  of  his  troops.  (6) 
The  information  was  tried  before  the  Earl  of  Mansfield  by 
a  special  jury,  and  the  defendant  was  found  guilty  and 
sentenced  to  pay  a  fine  of  200Z.  to  the  king,  to  be  imprisoned 
for  twelve  months  and  until  the  fine  should  be  paid,  and  to 
find  sureties  for  his  good  behaviour  for  three  years. (c) 

In  1804  an  information  was  filed  against  William  Cobbett 
for  a  libel  upon  the  administration  of  the  Irish  Government, 

(a)  'Francklin  was  sentenced  to  pay  a  fine  of  100/.,  to  be  imprisoned 
for  a  year,  and  to  find  security  for  his  good  behaviour  for  seven  years. 

(ft)  The  seditious  libel  set  out  in  the  information  was  as  follows : — 
**  Ai«r/*  Arms  Tavern^  Comhill^  June  7,  1775. — At  a  special  meeting 
this  day  of  several  members  of  the  Constitutional  Society,  during  an 
adjournment,  a  gentlemen  proposed  that  a  subscription  should  be  imme- 
diately entered  into  (by  such  of  the  members  present  as  should  approve 
the  purpose)  for  raising  the  sum  of  300/.,  to  be  applied  to  the  relief  of 
the  widows,  orphans,  and  aged  parents  of  our  beloved  American  fellow 
subjects,  who,  faitliful  to  the  character  of  Englishmen,  preferring  death 
to  slavery,  were  for  that  reason  only  inhumanly  umrdered  by  the  king's 
troops  at  or  near  Lexington  and  Concord,  in  the  Province  of  Massa- 
chuset,  on  the  1 9th  of  last  April,  which  sum  being  immediately  collected, 
it  was  thereupon  resolved,  tliat  Mr.  Home  do  pay  to-morrow  into  the 
hands  of  Messrs.  Brown es  and  (  ollison,  on  the  account  of  ] Jr.  Franklin, 
the  said  sum  of  100/.,  and  that  Dr.  Franklin  be  requested  to  apply  the 
same  to  the  above  mentioned  purpose.*' 

(c)  11  St.  Tr.  264  (20  How.  St.  Tr.  661) ;  Cowp.  Rep.  672. 
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and  apon  the  public  conduct  and  character  of  the  Lord  Pa«t  iv. 
Lieutenant  and  Lord  Chancellor  of  Ireland.  The  libel  was  chaptmi  iv. 
contftined  in  a  letter  signed  "  Juverna,"  published  in  the  — 
WcMif  Ee(]ister;  and  the  information  charged  that  the  defen- 
dant, unlawfully  and  maliciously  devising  and  intending  to 
move  and  incite  the  liege  subjects  of  the  King  to  hatred  and 
dislike  of  his  Majesty's  administration  and  Government  of 
this  kingdom^  and  to  insinuate  and  cause  it  to  be  believed 
that  the  people  of  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Ireland  were  ()pj)ressed,  aggrieved, 
and  injured  by  our  said  lord  the  King's  Government  of  the 
said  part  of  the  United  Kingdom,  and  to  traduce,  defame,  and 
vilify  the  persons  employed  by  our  said  lord  the  King,  in 
the  administration  of  the  Government  of  the  said  part  of 
the  said  United  Kingdom,  &c.,  did  unlawfully  and  mali- 
ciously print  and  publish  the  said  libel.  Mr.  Cobbett  was 
not  the  author,  but  only  the  publisher  of  the  letter.  Lord 
EUenborough,  C.  J.,  in  his  summing  up  to  the  jury,  said:  *'  It 
is  no  new  doctrine  that  if  a  publication  be  calculated  to 
alienate  the  affections  of  the  people,  by  bringing  the  Govern- 
ment into  disesteera,  whether  the  expedient  be  by  ridicule  or 
obloquy,  the  person  so  conducting  himself  is  exposed  to  the 
inflictions  of  the  law.  It  is  a  crime.  It  has  ever  been  con- 
sidered as  a  crime,  whether  it  be  wrapped  in  one  form  or  in 
another.  The  case  of  Thp  King  v.  TuMiin,  decided  in  the  time 
of  Lord  Chief  Justice  Holt,  (a)  has  removed  all  ambiguity  from 
this  question;  and  air  hough,  at  the  period  when  that  case 
was  decided,  great  political  contentions  existed,  the  matter 
was  not  again  brought  before  the  judges  of  the  court  by  any 

application  for  a  new  trial If  you  are  of  opinion  that 

the  publications  are  hurtful  to  the  individuals  or  to  the 
Government,  you  will  find  the  defendant  guilty ;  if  on  the 
contrary  ycfU  consider  them  neither  destructive  of  the  peace 
of  the  one  or  the  other,  you  will  acquit  him  of  the  charges 
under  this  information.^^  (6) 

An  information  was  filed  in  1811  against  John  Hunt  and 
John  Leigh  Hunt  for  printing  and  publishing  in  The 
Examiner  a  libel  tending  to  create  disaffection  in  the  army. 
"The  information,"  said  Lord  Ellenborough  to  the  jury, 
"  states  that  the  defendants,  being  malicious,  seditious,  and 

(a)  14  Howeirs  St.  Tr.  1095. 

(fr)  Mr.  Cobbett  was  found  guilty,  but  was  not  called  up  for  judg- 
ment, having  redeemed  himself  by  giving  up  the  author  of  the  letter 
(the  Hon.  Robert  Johnson,  one  of  the  judges  of  the  Court  of  Com- 
mon Pleas  in  Ireland),  who  was  subsequently  prosecuted  and  convicted  : 
(See  Rtx  v.  Johison^  in  the  same  volume  of  Howell's  St.  Tr.  and  7 
East.  65). 
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Pabt  iy.  ill-disposed  persons^  and  unlawfully  and  maliciously  devising 
ohaptm  IV.  And  intending  to  injure  the  military  service  of  our  lord  tlie 
—  King,  and  to  insinuate  and  cause  it  to  be  believed  that  an 
improper  and  cruel  method  of  punishment  was  practised  in  the 
army  of  our  said  lord  the  King,  and  that  persons  belonging 
to  the  said  army  were  punished  according  to  such  method 
with  great  and  excessive  severity,  and  thereby  to  raise  and 
excite  discontent  and  disaflFection  in  the  minds  of  the  per- 
sons belonging  to  the  said  army,  and  to  deter  the  liege 
subjects  of  our  said  lord  the  King  from  entering  into  the 
same,  published  tlie  paper  in  question,  and  the  question  for 
you  to  try  is,  whether  the  publication  has  fairly  the  tendency 
imputed  to  it.  If  it  has  that  tendency  the  persons  must  be 
punished  who  have  published  it,  intending  to  produce  that 
effect.  If  it  shall  appear  to  you  that  such  is  the  obvious  ten- 
dency of  the  paper  which  is  in  evidence,  then  what  it  is  incum- 
bent on  the  prosecutor  to  prove  will  have  been  made  out/'(a) 
In  1820  an  information  was  filed  against  Sir  Francis  Burdett 
for  writing  and  publishing  a  certain  scandalous,  malicious, 
and  seditious  libel  of  and  concerning  the  Government  of 
this  realm,  and  of  and  concerning  the  troops  of  our  lord  the 
King,  unlawfully  and  maliciously  devising  and  intending  to 
raise  and  excite  discontent,  disaffection,  and  sedition  among 
the  liege  subjects  of  the  King  and  amongst  the  soldiers  of 
our  said  lord  the  King,  and  to  move  and  excite  the  liege 
subjects  of  our  said  lord  the  King  to  hatred  and  dislike  of 
the  Government  of  this  realm,  and  to  insinuate  and  cause  it 
to  be  believed  by  the  liege  subjects  of  our  said  lord  the  King 
that  divers  of  the  liege  subjects  of  our  said  lord  the  King 
had  been  inhumanly  cut  down,  maimed,  and  killed  by  cer- 
tain troops  of  our  said  lord  the  King  at  Loughborough,  in 
the  county  of  Leicester,  on  the  16th  of  August,  1819;  the 
libel  being  contained  in  an  address  to  the  electo*rs  of  West- 
minster. (6)  Best,  J.,  told  the  jury  that  whether  the  address 
was  published  with  the  intention  alleged  in  the  information 
was  peculiarly  for  their  consideration,  but  added  that  the 
intention  was  to  be  collected  from  the  paper  itself,  unless  the 
import  of  the  paper  were  explained  by  the  mode  of  publi- 
cation or  any  other  circumstances ;  that  if  it  appeared  that 
the  contents  of  the  paper  were  likely  to  excite  sedition  and 
disaffection,  the  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce  ;  and  that  if  they  should 
be  of  opinion  that  such  was  the  intention  of  the  defendant, 
the  paper  published  with  such  an  intent  was  a  libel,  (c)    The 

(a)  31  Howell's  St.  Tr.  408.  The  jury  returned  a  verdict  of  not  guilty. 

(b)  4  B.  &  Aid.  95.  (c)  Jb,  120, 
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jury  fonnd  the  defendant  gnilty^  and  on  motion  for  a  new      pa»  iv. 
trial  the  Court  of  King's  Bench  held  that  the  qaestion  had    OBAnn  iy. 
been  correctly  left  to  the  jury,  (a)  — 

A  body  of  police  having  dispersed  an  assembly  of  people 
at  Birmin^ham^  an  indictment  for  seditious  libel  was  pre- 
ferred against  the  writer  and  publisher  of  certain  resolutions 
agreed  to  by  a  body  called  the  General  Convention^  condemn- 
ing the  act  of  the  police  as  ^'  a  wanton^  flagrant,  and  unjust 
outrage  upon  the  people  of  Birmingham  by  a  bloodthirsty 
and  unconstitutional  force  from  London,  acting  under  the 
authority  of  men  who,  when  out  of  office,  sanctioned  and 
took  part  in  the  meetings  of  the  people,  and  now,  when  they 
share  in  the  public  plunder,  seek  to  keep  the  people,  in  social 
slavery  and  political  degradation  -/'  asserting  that  the  people 
of  Birmingham  were  '^  the  best  judges  of  their  own 
right  to  meet  in  the  Bullring  or  elsewhere,  have  their  own 
feeUngs  to  consult  respecting  the  outrage  given,  and  are  the 
best  judges  of  their  own  power  and  resources  to  obtain 
justice;'^  and  that  the  arrest  of  a  particular  individual  (Dr. 
Taylor)  ''aflfords  another  convincing  proof  of  the  absence  of 
all  justice  in  England,  and  clearly  shows  that  there  is  no 
security  for  life,  liberty,  or  property  till  the  people  have 
some  control  over  the  laws  they  are  called  upon  to  obey.'^fe) 
Littledale,  J.,  thus  directed  the  jury  as  to  the  law:  "You 
will  first  have  to  consider  whether  the  statement  at  the 
commencement  of  the  indictment,  that  there  was  an  un- 
lawful assembly  which  was  dispersed  by  the  police,  be 
true  or  not,  and,  if  it  be  true,  you  will  then  have  to 
consider  whether  this  publication  was  or  was  not  a  calm 
and  temperate  discussion  of  the  events  which  had  occurred ; 
for  if  the  object  of  it  was  merely  to  show  that  the  con- 
duct of  the  police  was  improper,  that  would  not  be  illegal, 
because  every  man  has  a  right  to  give  everv  public  matter 
a  candid,  fidl,  and  free  discussion.  If  the  language  of 
this  paper  was  intended  to  find  great  fault  with  the 
police  force,  even  that  might  not  go  beyond  the  bounds 
of  fiiir  discussion ;  and  you  have  to  say,  looking  at  the  whole 
of  this  paper,  whether  or  not  it  does  so.  With  respect  to  the 
first  resolution,  if  it  contains  no  more  than  a  calm  and  quiet 
discussion,  allowing  something  for  a  little  feeling  in  men's 
minds — ^for  you  cannot  suppose  that  persons  in  an  excited 
state  will  discuss  subjects  in  as  calm  a  manner  as  if  they 
were  discussing  matters  in  which  they  felt  no  interest — ^that 

(a)  Sir  Frands  Burdett  was  sentenced  to  three  months'  impriaon- 
meat,  and  a  fine  of  2000/. 
(6)  Rex  Y.  ColUns  ;  Rex  v.  LoveU  (9  Car.  &  P.  456, 462). 
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would  be  no  libel ;  but  you  will  consider  whether  the  kind  of 
terms  made  use  of  in  this  paper  have  not  exceeded  the 
reasonable  bounds  of  comment  on  the  conduct  of  the  London 
police.  With  respect  to  the  second  resolution,  it  is  no  sedi- 
tion to  say  that  the  people  of  Birmingham  had  a  right  to  meet 
in  the  Bullring  or  anywhere  else ;  but  you  are  to  consider 
whether  the  words  that  '  they  are  the  best  judges  of  their 
own  power  and  resources  to  obtain  justice,'  meant  the  regular 
mode  of  proceeding  by  presenting  petitions  to  the  Crown  or 
either  Hoase  of  Parliament,  or  by  publishing  a  declaration 
of  grievances ;  or  whether  they  meant  that  the  people  should 
make  use  of  physical  force  as  their  own  resource  to  obtain 
justice,  and  meant  to  excite  the  people  to  take  the  power 
into  their  own  hands,  and  meant  to  excite  them  to  tumult 
and  disorder.  The  third  resolution  refers  to  the  arrest  of 
Dr.  Taylor ;  and  if  the  arrest  of  Dr.  Taylor  was  considered 
to  be  illegal,  the  defendant  had  a  right  to  discuss  it  in  a 
calm,  quiet,  and  temperate  manner ;  and  if  Dr.  Taylor  had 
been  arrested  in  a  manner  wholly  illegal  and  improper,  we 
may  allow  for  some  warmth  of  expression.  I  have  already 
said  that  the  people  have  a  right  to  discuss  any  grievance 
that  they  have  to  complain  of,  but  they  must  not  do  it  in  a 
way  to  excite  tumult.  It  is  imputed  that  the  defendant 
published  this  paper  with  that  intent,  and,  if  he  did  so,  it  is 
in  my  opinion  a  seditious  libel.'' (<x) 

'^  With  respect  to  the  intent  of  the  defendant,"  said  the 
same  learned  judge,  ^'  a  man  must  be  taken  to  intend  the 
natural  consequences  of  what  he  has  done ;  and  if  this  paper 
has  a  direct  tendency  to  cause  unlawful  meetings  and  dis- 
turbances, and  to  lead  to  a  violation  of  the  laws,  that  is 
sufficient  to  bring  it  within  the  terms  of  this  indictment,  and 
it  is  a  seditious  libel."  (fe) 


What  pnb1ic»- 
tioDs  are 
Ubelloaa. 


Libels  on  the  Constitution  Generally. 

^'  If  it  be  the  highest  crime  known  to  our  laws  to  attempt 
to  subvert  by  force  the  Constitution  and  State,  it  is  certainly 
a  crime,  though  of  inferior  magnitude,  yet  of  great  enormity 
to  endeavour  to  despoil  it  of  its  best  support — the  veneration, 
esteem,  and  affection  of  the  people.  It  is,  therefore,  a 
maxim  of  the  law  of  England,  flowing  by  natural  conse- 
quence and  easy  deduction  from  the  great  principle  of  self- 
defence,  to  consider  as  Ubels  and  misdemeanors  every  species 

(a)  9  Car.  &  P.  460,  461. 

(6)  9  Car.  &  P.  466.    The  jury  returned  a  verdict  of  guilty  in  each 
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of  attack  by  speaking  or  writings  the  object  of  which  is  wan-      past  iv. 
tonlj  to  defame  or  indecorondly  to  calumniate  that  economy^    Okarm  iv. 
order,  and  constitution  of  things  which  make  up  the  general         — 
system  of  the  law  and  government  of  the  country/' (a) 

"  It  is  scarcely  necessary  to  point  out/'  said  Fitzgerald,  J., 
to  the  grand  jury  in  the  recent  prosecutions  of  newspaper 
writers  in  Ireland  for  seditious  libels,  (6)  'Hhat  to  accom- 
plish treasonable  purposes,  and  to  delude  the  weak,  the 
anwary,  and  the  ignorant,  no  means  can  be  more  effectual 
than  a  seditious  press.  With  such  machinery  the 
preachers  of  sedition  can  sow  widecast  those  poisonous 
doctrines,  which,  if  unchecked,  culminate  in  insurrection  and 

rebellion Words  may  be  of  a  seditious  character, 

but  they  might  arise  from  sudden  heat,  be  heard  only  by  a 
few,  create  no  lasting  impression,  and  differ  in  maUgnity  and 
permanent  effect  from  writings.'' 

Much  of  what  has  already  been  said  in  general  as  to  the 
other  kinds  of  seditious  libels,  applies  also  to  the  present 
class.  Criticism  on  any  part  of  the  Constitution,  made  with 
a  view  to  bring  about  improvements  in  it,  are  not  interdicted; 
but  attacks  calculated  to  promote  insurrection,  and  circulate 
discontent,  to  degrade  and  vilify  the  Constitution,  to  asperse 
its  justice  and  anywise  impair  the  exercise  of  its  functions, 
are  termed  seditious  libels,  and  punished  as  such.(c) 

"It  is  open  to  the  community  and  to  the  press,"  said 
a  learned  judge, (d)  "to  complain  of  a  grievance.  Well,  the 
mere  assertion  of  a  grievance  tends  to  create  a  discontent, 
which  in  a  sense  may  be  said  to  be  seditious ;  but  no  jury, 
if  a  real  grievance  was  put  forward,  and  its  redress  bona 
fide  sought,  although  the  language  used  might  be  objected 
to— no  jury  would  find  that  to  be  a  seditious  libel.  It  might 
be  the  province  of  the  Press  to  call  attention  to  the  weak- 
ness or  imbecility  of  a  Government,  when  it  was  done  for  the 
public  good.  How  closely  that  trenches  on  the  law  of  sedi- 
tion; and  yet  such  writing,  when  bona  fide,  would  receive 
protection  from  a  jury." 

The  state  of  the  country  and  of  the  public  mind  when  the  state  of  country 
publication   takes   place  are  material  to  be   considered   in  ^^^^iJllt^red. 
determining  whether  the  libel  was  published  with  a  sedi- 
tions intention. 

"  If,"  said  Fitzgerald,  J.,{e)  in  one  of  the  late  prosecutions 

(a)  Holt's  Law  of  libel,  81  (2nd  Edit.).      (6)  H  Cox  Crim.  Gas.  46. 

(c)  lb.  86.    See  per  Fitzgerald,  J.,  Reg,  v.  Sullivan  and  Reg.  v.  Pigot 
(11  Cox  Crim.  Cas.  44). 

(d)  Fitzgerald,  J.,  11  Cox  Crim.  Cas.  57. 

(e)  11  Cox  Crim.  Cas.  60.     See  also  p.  59. 

z  2 
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Whole  poblloft- 
tloa  to  be 
looked  ftt 


Latitnde 
allowed  to 
political  wrlten. 


Sedltioaiimbli- 
caaone  copied 
from  foreign 
newepapen. 


for  seditious  publications  in  Ireland, ''  the  country  was  free 
from  political  excitement  and  disaffection,  was  engaged  in 
the  peaceful  pursuits  of  commerce  and  industry,  the  publica- 
tion of  such  articles  as  have  been  extracted  from  American 
papers  might  be  free  &om  danger  and  comparatively  inno- 
cent; but  in  a  time  of  political  trouble  and  commotion, 
when  the  country  has  just  emerged  from  an  attempt  at 
armed  insurrection,  and  whilst  it  is  still  suffering  from  the 
machinations  and  overrun  by  the  emissaries  of  a  treasonable 
conspiracy  hatched  and  operating  in  a  forei^  land,  the 
systematic  publication  of  articles  advocating  me  views  and 
objects  of  that  conspiracy  seems  to  admit  but  of  one  inter- 
pretation. The  intentions  of  men  are  inferences  of  reason 
from  their  actions  where  the  action  can  flow  but  from  one 
motive,  and  be  the  reasonable  result  of  but  one  intention/' 

A  particular  passage  in  a  work  may  constitute  a  seditions 
libel ;  but  although  the  jury  are  to  form  their  judgment  upon 
the  particular  passage  charged  as  such,  they  may  compare 
it  with  the  whole  book,  and  see  how  it  is  qualified  by  it.  (a) 
So  with  regard  to  newspaper  articles :  the  jury  are  to  con- 
sider not  isolated  passages,  but  the  whole  of  the  articles 
complained  of.(&) 

A  considerable  latitude  is  allowed  to  the  publications  of 
pohtical  writers.  "  In  a  free  country  Uke  ours,"  said  Lord 
Kenyon,  O.J.,(6)  ''the  productions  of  a  political  author 
shoidd  not  be  too  hardly  dealt  with.''  And  Fitzgerald,  J., 
told  the  jury,  in  the  case  already  referred  to,  not  to  pause,  in 
dealing  with  the  articles  charged  as  seditious  libels,  upon  an 
objectionable  sentence  here,  or  a  strong  word  there ;  that 
it  was  not  mere  strong  or  turgid  language  that  was  to 
influence  them;  that  to  public  political  articles  great  latitude 
is  given :  dealing  as  they  do  with  the  public  affairs  of  the 
day,  such  articles,  if  written  in  a  fair  spirit,  and  bona  fde, 
often  result  in  the  production  of  great  public  good ;  and 
therefore  the  learned  judge  advised  and  recommended  the 
jury  to  deal  with  the  pubhcations  before  them  in  a  free,  fair, 
and  liberal  spirit,  and  not  to  view  them  with  an  eye  of  nar- 
row criticism,  (d) 

The  fact  that  the  seditious  writings  are  only  copies  of 
articles  published  in  foreign  newspapers,  does  not  exempt 
the  publisher  in  this  country  from  liability. 

It  was 'Contended  in  Beg,  y.  Pigott{e)  that  the  defendant 

(a)  Per  Lord  Kenyon,  C.J.,  R.  v.  Reeves  (2  Peake's  N.  P.  Caa.  87). 
See  alflo  Rex  ▼.  Lambert  and  Perry  (2  Camp.  400). 
(6)  Per  Fitzgerald,  J.  (11  Cox  Grim.  Caa.  68).  (c)  Tb,  86. 

(d)  11  Cox  Crim.  Caa.  69.  (e)  See  11  Cox  Crim.  Caa.  46. 
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was  jastified  in  publishing,  as  foreign  news,  articles  of  a  pabt  iv. 
seditions  and  treasonable  character,  extracted  from  American  oha^  iv. 
newspapers.  ''I  am  bound/'  said  Fitzgerald,  J.,  to  the  — 
grand  jury,  ''to  warn  you  against  this  very  unsound  conten- 
tion ;  and  I  may  now  tell  you,  with  the  concurrence  of  my 
learned  colleague  (Deasy,  B.),  that  the  law  gives  no  such 
sanction,  and  does  not,  in  the  abstract,  justify  or  excuse  the 
republication  of  a  treasonable  or  seditious  article,  no  matter 
from  what  source  it  may  be  taken.  In  reference  to  c^  such 
republications,  the  time,  the  object,  and  all  the  surrounding 
circumstances  are  to  be  taken  into  consideration,  and  may 
be  such  as  to  rebut  any  inference  of  a  criminal  intention  in 
republication.  If,  for  instance,  one  of  the  leading  newspapers 
should,  in  good  faith,  publish  the  proceedings  of  a  foreign 
conspiracy,  with  a  view  to  communicate,  intelligence  or  a 
warning  to  the  nation,  accompanying  it  with  proper  editorial 
comments,  the  circumstances  would  in  every  rational  mind, 
negative  the  idea  of  any  seditious  design.  If,  on  the  other 
hand,  at  a  period  of  great  political  excitement,  where  a 
treasonable  confederacy  existing  amongst  them  was  urging 
the  deluded  people  to  armed  insurrection,  a  journal  was 
found  habitually  devoting  a  considerable  portion  of  its  space 
to  the  republication  &om  a  foreign  source  of  treasonable  or 
seditious  articles,  addressed  to  the  people  of  this  country, 
without  one  word  of  warning,  or  one  note  of  disapproval, 
then  it  would  be  reasonable  to  infer  that  the  publisher 
intended  what  would  be  the  natural  consequences  of  his  acts, 
namely,  to  promote  some  seditious  object.  If  the  law  be 
powerless  in  the  case  of  such  publications,  then  we  may  as 
well  blot  out  from  the  statute-book  the  chapter  on  seditious 
libel,  which  would  take  away  from  society  the  great  pro- 
tection which  the  law  affords  to  their  institutions  .''(a) 

Whether  a  newspaper  article  is  original  or  not,  may, 
however,  be  a  material  consideration  in  determining  the 
intention  with  which  it  was  published.  (6) 

The  following  is  a  summary  of  the  older  cases  decided  Summary  or  the 
under  this  head,  which  are  not  numerous,  owing  probably  ®**^'' *^""" 
to  the  fact  that  in  the  early  times  of  our  history,  libels  of 
thid  class  were  considered  as  partaking  of  the  nature  of 

I  treason,  (c) 

(a)  11  Cox  Crim.  Cas.  46,  47.    Compare  the  remarks  of  the  same 

;  learned  judge  at  the  end  of  p.  56.        (b)  See  per  Fitzgerald,  J.,  lb.  56. 
(c)  Holt,  L.  L.  86.    Williams,  a  barrister  of  the  Middle  Temple,  was 

'  in  the  seventeenth  year  of  James  I.  indicted,  convicted,  and  executed 
for  high  treason,  in  writing  two  books,  the  one  called  "  Balaam's  Ass," 

;  and  the  other  called  *^  Speculmn  Regale, ''  in  which  he  predicted  that  the 

[  king  would  die  in  the  year  1621 :  (2  Roll.  Rep.  88.) 
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Pa«t  IV.  One  Brewster  was  indicted  and  convicted  in  the  15th 

obaptu  IV.  Chas.  II.,  for  printing  and  publishing  a  libel  called  ''  The 
—  Phoenix,  or  the  Solemn  League  and  Covenant/'  in  which 
it  was  declared  that  a  king  abusing  his  power  to  the  over- 
throw of  religion,  laws,  and  Uberties,  may  be  controlled  and 
opposed;  and  if  he  sets  himself  to  overthrow  all  these  by 
arms,  then  they  who  have  the  power,  as  the  estates  of  the 
land,  may  and  ought  to  resist  by  arms,  (a) 

In  the  29th  Chas.  II.  an  information  was  filed  against  one 
Harrison,  charging  that  he^  maliciously  and  traitorously 
intending  to  stir  up  sedition  and  to  create  a  disturbance 
between  the  Eing  and  his  people,  had  published,  uttered, 
and  proclaimed  of  and  concerning  the  Government  and  rule 
of  England,  and  of  and  concerning  the  traitors  who  adjudged 
King  Charles  I.  .to  death,  that  the  Grovernment  of  the 
kingdom  consists  of  three  estates,  and  that  if  a  rebellion 
Bhould  happen  in  the  kingdom,  unless  that  rebellion  was 
ligainst  the  three  estates,  it  was  no  rebellion.  The  court, 
supposing  that  the  words  did  tend  to  set  on  foot  that  posi- 
tion upon  which  the  war  levied  in  1(>41  by  the  two  Houses 
against  the  King  was  grounded,  were  much  displeased  that 
the  counsel  for  the  defendant  would  pretend  to  defend  them, 
or  to  put  any  tolerable  sense  upon  them,  and  gave  judgment 
for  the  King.(&) 

In  the  5th  Anne  Dr.  Brown  was  convicted,  on  an  infor- 
mation, of  having  published  a  libel,  entitled  "  Mercurius 
Politicus,''  reflecting  on  the  State  and  Constitution,  as 
settled  at  the  Revolution,  which  he  represented  as  the 
"  destruction  of  the  laws  of  England.'^  (c) 

A  treatise  on  hereditary  right,  by  Bedford,  was  held  to 
be  a  libel,  though  it  contained  no  reflection  upon  any  part 
of  the  then  Government,  in  the  12th  Anne.((2) 

An  information  was  filed  in  1754  against  Richard  Nutt 
for  printing  and  publishing  a  certain  false,  wicked,  scanda- 
lous, seditious,  and  malicious  libel,  entitled  The  London 
Evening  Post,  tending  to  represent  this  kingdom  in  a 
miserable  and  wretched  state  and  condition,  and  with  a  view 
to  traduce  the  late  happy  Revolution,  and  to  suggest  that  it 
was  an  unjustifiable  and  unconstitutional  proceeding  j  and 
also  to  dispute  and  call  in  question  the  settlement  and  limi- 

(a)  Rex  V.  Brewster  (Hfl.  Term,  15  Car.  2 ;  Dig.  L.  L.  76). 

(6)  Rex  V.  Harrison  (3  Keb.  841 ;  Vent.  324).  Harrison  was  sen- 
tenced to  pay  a  fine  of  1000/.,  to  find  surety  for  his  good  behaviour  for 
seven  years,  and  to  renounce  his  error  in  open  court.  He  brought  error 
in  Parliament. 

(c)  Reg,  V.  Brovm  (Trin.  Term,  6  Anne ;  11  Mod.  86).  He  was  sen- 
tenced to  the  pillory,  and  to  pay  a  fine  of  forty  marks.  (d)  2  Str.  789. 
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tation  of  the  succession  of  the  Crown  of  this  realm  in  the      pam  iv. 
present  most  illastrious  family;  and  to  represent  the  same    ohaoti  iv. 
as  illegal  and  unwarrantable,  and  to  make  it  be  believed         — 
that  the  said  late  most  happy  Revolution  and  the   settle- 
ment of  the  Crown  of  this  realm  as  now  by  law  established 
had  been  attended  with  fatal  and  pernicious  consequences  to 
the    subjects   of  this  realm.      He  was   found  guilty,  and 
sentenced  to  the  pillory,  a  fine  of  500Z.,  and  imprisonment  in 
the  King's  Bench  for  two  years,  (a) 

Dr.  John  Shebbearewas  convicted  in  1758  of  printing  and 
publishing  a  certain  false,  wicked,  scandalous,  seditious,  and 
malicious  Ubel,  entitled  "  A  Sixth  Letter  to  the  People  of 
England  on  the  Progress  of  national  Ruin,  in  which  it  is 
shown  that  the  present  Grandeur  of  Prance  and  the  Calama- 
ties  of  this  Nation  are  owing  to  the  Influence  of  Hanover  on 
the  Councils  of  England  /'  tending  to  traduce  the  Revolu- 
tion, and  to  represent  it  as  the  foundation  of  all  those 
imaginary  evils  and  calamities  which  the  defendant  would 
&lsely  insinuate  the  subjects  of  this  kingdom  did  labour 
under ;  and  also  to  asperse  the  memory  of  King  William  III. 
and  of  King  George  I. ;  and  to  represent  the  public 
measures  which  were  taken  and  pursued  during  the 
course  of  their  respective  reigns  as  wicked,  corrupt,  and 
fatal  measures  to  this  kingdom;  and  also  to  asperse,  scan- 
dalise, and  vilify  the  late  King  and  his  administration  of 
the  government  of  this  kingdom ;  and  to  make  it  thought 
that  the  public  affairs  of  this  kingdom  were  in  a  most 
unhappy  and  declining  state ;  and  that  the  subjects  of  this 
kingdom  were  unnecessarily  and  most  intolerably  loaded  and 
oppressed  with  taxes,  debts,  and  subsidies;  and  also  to 
insinuate  that  the  late  Kinff  had  no  concern  for  the  people  of 
England,  nor  any  regard  for  the  interest,  honour,  or  welfare 
of  this  kingdom,  but  that  the  treasure  and  riches  of  this 
kingdom  were  misapplied,  wasted,  and  dissipated  in  support 
of  the  Electorate  of  Hanover  and  his  German  dominions.  (6) 

Thomas  Paine  was  convicted  in  1792  upon  an  information 
charging  him  with  being  the  author  and  publisher  of  a  sedi- 
tious libel,  the  tendency  of  which  was  ^^  to  traduce  and  vilify 
the  late  happy  Revolution,  the  settlement  of  the  Crown  and 
regal  Government  as  by  law  established,  and  also  the  Bill  of 
Rights,  the  Legislature,  Government,  laws,  and  Parliament 
of  this  kingdom/' (c) 


(a)  Mich.  Term,  27  Geo.  2,  Dig.  L.  L.  68. 


^  ,  Rex  V.  Skebbeare  (BH,  Term,  31  Geo.  2,  K.  B.  MSS.).  The  defendant 
was  fined  5/.,  sentencea  to  the  pillory,  and  to  be  imprisoned  three  years. 

(c)  Rex  v.  Paine  (32  Geo.  3,  K.  B.  MSS.)  The  defendant,  not 
appearing  to  receive  the  judgment  of  the  court,  was  outlawed. 
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Fun  IV.         John  Cuthell^  a  bookseller^  was  foand  gniliy  in  1799,  of 

ohj^^  ly.    pubHshing  a  seditious  libel  written  by  the  Rev.  G.  Wake- 

—         field ;  but,  on  filing  an  affidavit  that  he  had  no  knowledge 

whatever  of  the  contents  or  nature  of  the  book,  he  was 

discharged  on  payment  of  a  fine  of  thirty  marks,  (a) 


Contempts  of 
HouMB  of 
PvliAinent 


CHAPTER  V. 

OTHER  LIBELS  NOT  OF  A  PRIVATE  CHARACTER. 

LnieiBof  ft  9ifM<  Besides  the  libels  of  a  public  character  which  bave 
pttbUechftTftoter.  hjtherto  engaged  our  attention,  and  which  the  State  in  its 
corporate  capacity  punishes,  there  are  others  of  a  qucufi- 
public  character  which  present  themselves  for  consideration 
next  in  order  before  we  enter  on  the  discussion  of  libels  on 
private  individuals. 

I.  Libels  on  Houses  of  Pabliameht. 

Of  libels  of  this  kind  one  class  forms  a  division  of  the 
general  head  of  offences  called  contempts.  Libels  on  either 
House  of  Parliament  have  frequently  been  treated  as  breaches 
of  privilege,  and  punished  as  such  by  the  immediate  action 
of  the  House  itself.  Oftentimes  they  have  been  dealt  with 
by  prosecutions  in  the  courts  of  common  law,  directed  by 
the  House  which  has  been  libelled  either  in  its  collective 
character  or  in  the  person  of  one  of  its  members. 

The  general  principle  relating  to  contempts  of  this  kind 
has  been  thus  stated :  "  Whatever  grossly  reflects  on  the 
character  of  a  member  of  either  House,  or  whatever  imputes 
to  him  what  it  would  be  a  libel  to  impute  to  an  ordinary 
person,  is  a  contempt,  and  thereby  breach  of  privilege ;  it  is 
a  direct  assault  upon  his  character,  and  through  the  odium 
presumed  to  be  excited  thereby,  a  consequential  obstruction 
of  his  political  duties.*' (6) 
Boom  of  Lorda  The  House  of  Lords  formerly  inflicted  fine,  imprisonment, 
and  the  pillory  for  offences  of  this  kind  against  its  members; 
but  in  more  recent  times  commitment,  with  or  without  fine, 
has  been  the  ordinary  punishment  inflicted  by  both  Houses 
of  Parliament,  (c) 

ERex  v.  CutheU  (27  HoweU'a  St.  Tr.  642). 
Holt'a  Law  of  Libel,  p.  118. 
22  Lords*  J.  951,  867,  380.     ^'This  smnmarv  proceeding  b 
y  defended  by  a  technical  analogy  to  what  are  cailed  attachments 
ior  contempt,  by  which  eyery  court  of  record  is  entitled  to  ptinish  bj 
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Pnnislimeiits  of  the  latter  description  were  inflicted  by      Paw  iv. 
the  House  of  Lords  in  1663  for  a  libel  on  Lord  Gerard  of    OBifiia  v. 
Brandon;  in  1688  for  printing  a  paper  reflecting  on  Lord         "~" 
Grey  of  Wark;(a)  and  in  1779  for  a  libel  on  the  Bishop  of 
Llandaff.(&)     Li  1722  persons  were  attached  for  printing 
libels  concerning  Lord  Strafford  (c)  and  Lord  Eannonl;((;Q 
and  in  1776  for  sending  an  insulting  letter  to  the  Earl  of 
Coventry,  the  offender  in  the  last  case  being  afterwards 
reprimanded  and  ordered  "  to  be  continued  in  custody  until 
he  find  security  for  his  good  behaviour,  (e)     For  examples 
of  the  punishment  of  pillory,  see  the  cases  of  Thos.  Morley 
in  1623,  for  a  libel  on  the  Lord  Keeper,  (/)  and  William 
Carr  in  1667,  for  dispersing  scandalous  and  seditious  printed 
papers  against  Lord  Gerard  of  Brandon,  (gi) 

In  1834,  a  leading  article  having  appeared  in  the  Mommg 
Post  reflecting  upon  the  conduct  of  the  Lord  Chancellor 
(Lord  Brougham)  with  reference  to  a  case  which  had  come 
before  the  House  of  Lords  on  appeal,  the  House  resolved 
that  the  paragraph  was  a  gross  breach  of  their  privileges, 
and  committed  the  editor  to  the  custody  of  the  Udier  of  the 
Black  Rod.(A) 

Li  the  case  of  Arthur  Hall  in  1581,  himself  a  member  of  HoDaeor 
ParKament,  the  House  of  Commons  inflicted  the  threefold  cto«°»<»» 
penalty  of  imprisonment,  fine,  and  expulsion  for  a  printed  libel, 
''not  only  reproaching  some  particular  good  Members  of  the 
House,  but  also  very  much  slanderous  and  derogatory  to  its 
general  authority,  power,  and  state,  and  prejudicial  to  the  vali- 
dity of  its  proceedings  in  making  and  establishing  of  laws.^'  {{) 
imprigoiunent,  if  not  also  by  fine,  any  obstraction  to  its  acts  or  con- 
tumacious resistance  of  them.  But  it  tended  als6  to  raise  the  dignity 
of  Parliament  in  the  eyes  of  the  people,  at  times  when  the  Groyemment, 
and  even  the  courts  of  justice,  were  not  greatly  inclined  to  regard  it, 
and  has  been  also  a  necessary  safeguard  against  the  insolence  of  power. 
The  majority  are  bound  to  respect,  and  indeed  have  respecteid,  the 
rights  of  every  member,  however  obnoxious  to  them,  on  questions  of 
privilege.  Even  in  the  case  most  likely  to  occur  in  the  present  age, 
that  of  Hbels,  which  by  no  unreasonable  stretch  come  under  the  head 
of  obstructions,  it  would  be  unjust  that  a  p,triotic  legislator,  e:n)06ed 
to  calumny  for  his  zeal  in  the  public  cause,  should  be  necessarily  driven 
to  a  troublesome  and  uncertain  process  at  law,  when  the  offence  so 
manifestly  affects  the  real  interests  of  Parliament  and  the  nation.  The 
application  of  this  principle  must,  of  course,  require  a  discreet  temper, 
which  was  not  peniaps  always  observed  in  former  times,  especially  in 
the  reign  of  William  KI." :  (Hallam,  Const.  Hist.,  chap.  16.) 

(a)  14  Lords'  J.  144.  (6)  42  Lords^J.  129. 

(c)  22  Lords'  J.  129   (d)  Id.  149.    (e)  39  Lords'  J.  314,  881. 

(/)  8  Lords'  J.  276.  (a)  12  Lords'  J.  174. 

h)  66  Lords'  J.  704,  737,  743,  764. 

ft)  D'Ewes,  291 ;  Hatsell,  93 ;  1  Com.  J.  125,  126.  "  This,"  says 
Hallam  (Const.  Hist.,  chap.  5),  *^  is  the  leading  precedent,  as  far  as 
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pabtIV.  In  1805,  Peter  Stuart  was  committed  to  the  custody  of 
OBATTrat  V.  ^^^  Serjeant-at-arms  for  a  breach  of  privilege  in  printing 
—  and  publishing  in  the  Daily  Ad/vertiseTj  Oracle,  and  Tnie 
Briton,  certain  libellous  reflections  on  the  character  and 
conduct  of  the  House,  (a)  In  1810,  Sir  F.  Burdett,  a  member 
of  the  House,  was  sent  to  the  Tower  for  publishing  "  a 
libellous  and  scandalous  paper  reflecting  upon  the  just 
rights  and  privileges  of  the  House/'{fe)  In  1819  the  House 
resolved  that  a  certain  pamphlet,  of  which  Mr.  Hobhouse 
acknowledged  himself  to  be  the  author,  was  *'  a  scandalous 
libel  containing  matter  calculated  to  inflame  the  people 
into  acts  of  violence  against  the  Legislature,  and  against  this 
House  in  particular,^'  and  that  it  was  ^'  an  high  contempt  of 
the  privileges  and  of  the  constitutional  authority  of  this 
House;''  and  the  writer  of  the  pamphlet  was  committed  to 
Newgate,  (c) 

In  1680  two  persons,  named  Yarrington  and  Groome, 
were  committed  for  a  libel  against  a  member,  (d)  In  1689, 
one  Smelt  was  committed  for  spreading  a  false  and  scan- 
dalous report  of  a  member,  (e)  and  John  Rye  in  1696  for 
having  caused  a  hbel  reflecting  on  a  member  to  be  printed 
and  delivered  at  the  door.(/)  The  House  committed 
one  Woodfall  in  1774  for  publishing  a  letter  reflecting 
on  the  character  of  the  Speaker,  (^)  and,  in  1821,  the 
author  of  a  paragraph  in  the  John  Bull  newspaper  con- 
taining a  Ubel  on  one  of  the  members.  (A)  In  1832  two 
soUcitors  were  called  to  the  bar  of  the  House  for  a  libel 
contained  in  a  printed  handbill,  being  a  copy  of  an  official 
letter  signed  by  them  and  addressed  to  a  committee  sitting 
on  the  Sunderland  Wet  Docks  Bill,  reflecting  on  the  con- 
duct of  certain  members  of  the  committee,  and  containing 
a  statement  of  the  manner  in  which  the  members  had 
voted  in  the  committee.  The  writers  having  expressed 
regret  for  their  ofience,  the  House  resolved  that  the  letter 
contained  libellous  matter  reflecting  on  the  committee,  and 
that  the  two  soUcitors  had  been  guilty  of  a  high  breach  of 
the  privileges   of  the   House;   and   that  they   should    be 

records  show,  for  iho  power  of  expulsion,  which  the  Commons  have 
ever  retained  without  dispute  of  those  who  would  most  curtail  their 
privileges/'  This  is  the  first  instance  of  a  libel  punished  by  the  House : 
{Per  Lord  Ellenborough,  C.J.,  14  East.  142). 

(a)  60  Com.  J.  214,  216.  (6)  65  Com.  J.  252. 

(c)  75  Com.  J.  57.  See  also  the  case  of  O'Connell,  who  was  repri- 
manded in  his  place  by  the  Speaker  for  certain  defamatory  expressions 
contained  in  a  speech  delivered  at  a  public  meeting  (93  Com.  J.  307, 
812,  316).  (rf)  9  Com.  J.  654,  656.  (e)  10  Com.  J.  244, 

(/)  11  Com.  J.  656.       0/)  34  Com.  J.  456.       (h)  76  Com.  J.  336. 
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admonislied  by  the  Speaker,  (a)     In  1858^  an  article  haying      Pmiy. 
been  published  in  the  Oarlisle  Examiner  and  North-Western    OHArni  v. 
AdvertiseTy  imputing   partial   and  corrupt  motives   to   the         — 
chairman  of  a  committee  on  a  railway  bill,  and  containing 
reflections  on   other  members   of  the  committee,    it  was 
resolved  by  the  House  that  the  article  was  a  false   and 
scandalous  libel  on  the  chairman  and  members  of  the  com- 
mittee, and  that  the  proprietor  and  publisher  of  the  news- 
paper had  been  guilty  of  a  breach  of  the  privileges  of  the 
House,   and  should  be  committed  to  the  custody  of  the 
Serjeant-at-arms.     He  was  discharged  from  custody  on  un- 
reservedly retracting  all  imputations  contained  in  the  article, 
and  paying  the  fees.  (6) 

The  following  resolutions  relating  to  this  subject  have  RMoiations  or 
been  passed  by  the  House  of  Commons.  c^m^o^*'' 

In  1699  (22nd  April)  it  was  resolved  *'that  the  pub- 
lishing the  names  of  the  members  of  this  House,  and 
reflecting  upon  them,  and  misrepresenting  their  proceedings 
in  Parliament,  is  a  breach  of  the  privilege  of  this  House, 
and  destructive  of  the  freedom  of  Parliament.'' (c) 

In  1701  (26th  February)  a  resolution  of  a  committee  was 
agreed  to  by  the  House,  "that  to  print  or  publish  any 
books  or  Ubels  reflecting  upon  the  proceedings  of  the 
House  of  Commons,  or  any  member  thereof,  for  or  relating 
to  his  service  therein,  is  a  high  violation  of  the  rights  and 
privileges  of  the  House  of  Commons.*' (d) 

In  1790  (21st  May)  a  general  resolution  was  passed  by 
the  House,  "  that  it  is  against  the  law  and  usage  of  Parlia- 
ment, and  a  high  breach  of  the  privilege  of  tms  House,  to 
write,  or  publish,  or  cause  to  be  written  or  published,  any 
scandalous  and  libellous  reflection  on  the  honour  and  justice 
of  this  House,  in  any  of  the  impeachments  or  prosecutions 
in  which  it  is  engaged."  (e) 

The  legality  of  commitments  by  the  House  of  Com-  Legality  or 
mens,  on  the  Speaker's  warrant,  was  discussed  and  fully  <»°^™*'°*®°*^ 
recognised  by  the  Coucb  of  King's  Bench  in  the  case  of  JBiw- 
dett  Y.Ahhott.(f)  That  was  an  action  against  the  Speaker 
of  the  House  of  Commons  for  breaking  and  entering  the 
house  of  the  plaintiff  (a  member  of  Parliament),  arresting 
him,  taking  him  to  the  Tower  of  London,  and  imprisoning 
him  there;  acts  which  the  defendant  justified  under  a 
resolution  of  the  House  that  a  certain  letter  published  by 

(a)  87  Com.  J.  278,  294. 

(h)  113  Com.  J.  189,  192,  203.  See  also  72  Ih.  282 ;  93  Ih.  436. 

(c)  12  Com.  J.  661.  (d)  13  Com.  J.  767. 

\t)  46  Com.  J.  508.  (/)  14  East.  1. 
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pa»t  IV.  the  plaintiff  in  OohheWa  Weekly  Register,  was 
OHAraoi  v.  s^d  scandalous  paper^  reflecting  on  the  just  rights  and 
—  privileges  of  that  House,'^  and  that  the  plaintiff  had 
thereby  been  guilty  of  a  breach  of  the  privileges  of  the 
House ;  whereupon  it  was  ordered  that  the  Speaker  should 
issue  his  warrant  to  commit  him  to  the  Tower.  "  Can  the 
High  Court  of  Parliament/^  said  Lord  Ellenborough,  C.J., 
in  his  judgment,  "  or  either  of  the  two  Houses  of  which  it 
consists,  be  deemed  not  to  possess  intrinsically  that  authority 
of  punishing  summarily  for  contempts  which  is  acknow- 
ledged to  belong,  and  is  daily  exercised  as  belonging,  to 
every  superior  court  of  law,  of  less  dignity  undoubtedly  than 
itself  ?  And  is  not  the  degradation  and  disparagement  of 
the  two  Houses  of  Parliament,  in  the  estimation  of  the 
pubHc,  by  contemptuous  libels,  as  much  an  impediment  to 
their  efficient  acting  with  regard  to  the  public,  as  the 
actual  obstruction  of  an  individual  member  by  bodily  force, 
in  his  endeavour  to  resort  to  the  place  where  Parliament  is 
holden?  And  would  it  consist  with  the  dignity  of  such 
bodies,  or,  what  is  more,  with  the  immediate  and  effectual 
exercise  of  their  important  functions,  that  they  should  wait 
the  comparatively  tardy  result  of  a  prosecution  in  the 
ordinary  course  of  law  for  the  vindication  of  their  privileges 
from  wrong  and  insult  ?  The  necessity  of  the  case  would 
therefore,  upon  principles  of  natural  reason,  seem  to  require 
that  such  bodies,  constituted  for  such  purposes  and  exer- 
cising such  functions  as  they  do,  should  possess  the  powers 
which  the  history  of  the  earliest  times  shows  that  they  have 
in  fact  possessed  and  used.'' (a) 

(a)  It  has  been  held  in  America,  by  the  Supreme  Court  of  the  United 
States,  that  the  House  of  Repres^tatives  has,  by  necessary  implication, 
a  general  power  of  punishing  and  committmg  for  contempts,  notwith- 
standing that  the  lex  scripta^  *'  the  Constitution  of  the  United  States,*' 
had  expressly  conferred  upon  it  a  power  to  punish  ^|  its  members ; " 
thereby,  as  it  was  argued^  on  the  principle  that  enutneratio  unius  est 
exclusio  alterius,  prohibiting  the  jurisdiction  in  the  case  of  persons  not 
members  of  the  House.  *^  It  is  true,"  said^Johnson,  J.,  deuvering  the 
judgment  of  the  court,  **  that  such  a  power,  if  it  exists,  must  be  derived 
from  implication,  and  the  genius  and  spirit  of  our  institutions  are  hostile 

to  the  exercise  of  implied  powers That  a  deliberate  assembly, 

clothed  with  the  majesty  of  the  people,  and  charged  with  the  care  of 
all  that  is  dear  to  them ;  composed  of  the  most  distinguished  citizens, 
selected  and  drawn  together  from  every  quarter  of  a  great  nation ;  whose 
ddiberations  are  required  by  public  opinion  to  be  conducted  under  the 
eye  of  the  public,  and  whose  decisions  must  be  clothed  with  all  that 
sanctity  wmch  unlimited  confidence  in  their  wisdom  and  purity  can  / 
inspire ;  that  such  an  assembly  should  not  possess  the  power  to  suppress  I 
rudeness  or  repel  insult,  is  a  supposition  too  wild  to  be  suggested :  ^^i 
(Anderson  v.  Dunn,  6  Wheat.  Rep.  204.)  M 
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The  Speaker,  in  issaing  sach  a  warranty  does  not,  Pastiv. 
according  to  Bayley,  J.,(a)  act  in  the  character  of  a  sub-  oha™i  v. 
ordinate  oflSicer,  but  in  that  of  a  member  of  the  House.  — 
''When  the  House  make  an  order  that  their  Speaker  shall 
issue  his  warrant,  they  do  not  direct  him  to  do  it  as  a  sub- 
ordinate minister  to  them,  but  only  as  being  the  individual 
member  of  greatest  dignity  in  the  House,  by  whom  on  this 
and  other  occasions  the  House  speaks  and  acts;  and  his 
act  in  this  respect  is  not,  I  think,  the  act  of  an  officer,  but 
the  act  of  a  member  of  the  House.  But  if,''  adds  the  learned 
judge,  ''it  were  the  act  of  an  officer  of  the  House,  acting 
under  and  by  virtue  of  its  judgment  on  the  subject  matter, 
I  cannot  help  thinking  that,  where  a  court  has  competent 
jurisdiction  to  decide  upon  a  point,  and  has  decided  and 
given  judgment  upon  it,  and  they  direct  their  officer  to 
cany  that  judgment  into  execution,  the  officer  is  protected 
by  that  judgment.'' (6) 

This  was  so  decided  by  the  Court  of  Exchequer  Chamber  (c) 
(Parke,  Alderson,  and  Bolfe,  BB.,  Coltman,  Maule,  and 
Creswell,  JJ.),  reversing  the  decision  of  the  majority  of 
the  Court  of  Queen's  Bench,  who  held  a  Speaker's  warrant 
void  because  it  did  not  show  a  sufficient  authority  on  the 
face  of  it  to  justify  the  defendant  in  all  he  admitted  to 
have  done.  Parke,  B.,  in  delivering  the  unanimous  judg- 
ment of  the  Exchequer  Chamber,  says :  "  Writs  issued 
by  a  superior  court,  not  appearing  to  be  out  of  the  scope 
of  their  jurisdiction,  are  valid  and  of  themselves,  without 
any  further  allegation,  a  protection  to  all  officers  and  others 
in  their  aid  acting  under  them;  and  that,  although  they 
be  on  the  face  of  them  irregular,  as  a  capia-s  against  a 
peeress — Oomitess  of  Ruthind's  ca8e;{d)  or  void  in  form, 
as  a  capias  ad  respondendum  not  returnable  the  next  term — 
Parsons  v.  Lloyd  ;{e)  for  the  officers  ought  not  to  examine 
the  judicial  act  of  the  court  whose  servants  they  are,  nor 
exercise  their  judgment  touching  the  validity  of  the  process 
in  point  of  law,  but  are  bound  to  execute  it,  and  axe  therefore 
protected  by  it — Turner  v.  Filgate,{f)  Cotes  v.  MichilL{g) 
....  If  in  these  courts  the  writ  of  attachment  need  not 
state  any  special  grounds  in  order  to  show  that  the  court  is 
acting  duly,  formally,  and  regularly,  what  good  reason  can  be 

(a)  14  East.  159. 

[h)  Id  160.  Sir  Francis  Burdett  brought  an  action  also  against  the 
Serjeant-at-arms  of  the  House  of  Commons  for  an  assault  and  false 
imprisonment  in  the  execution  of  the  Speaker^s  warrant,  but  did  not 
succeed :  (Burdett  v.  Colman,  14  East.  163.) 

(c)  Howard  v.  Cosset  (10  Q.  B.  359).  (d)  6  Rep.  54  a. 

(e)  3  Wils.  841.  (/)  1  Lev.  95.  0/)  8  Lev-  20. 
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Part  IV.  assigned  for  reqairing  the  House  of  Commons  to  do  so  7  If 
cha^  v.  *^6  ^^t  of  attachment  in  the  general  form  nsed  is  a  pro- 
—  tection  to  the  sheriff,  the  officer  of  the  court  executing  it 
(as  it  undoubtedly  is),  and  he  need  state  nothing  in  his  plea 
but  the  issuing  of  the  attachment — ^Levinz's  Entries,  p.  191 ; 
Britton  V.  Oole  (1  Salk.  408 ;  Com.  Dig.  "  Pleader/'  3  M. 
24), — ^why  should  not  the  warrant  of  the  Speaker  in  a  general 
form  be  equally  a  protection,  to  the  Serjeant-at-arms,  the 
proper  officer  of  the  House  ?  We  are  clearly  of  opinion  that 
at  l^ast  as  much  respect  is  to  be  shown  and  as  much  authority 
to  be  attributed  to  these  mandates  of  the  House  as  to  those 
of  the  highest  courts  in  the  country ;  and  if  the  officers  of  the 
ordinary  courts  are  bound  to  obey  the  process  delivered  to 
them,  and  are  therefore  protected  by  it,  the  officer  of  the 
House  of  Commons  is  as  much  bound  and  equally  protected. 
•  .  .  .  The  possibiUty  of  abuse,  which  is  urged  as  an  objection 
to  the  power  of  either  House  to  issue  its  mandate  in  such  a 
form,  is  no  valid  argument  against  its  existence.  If  it  were, 
it  would  apply  equally  to  all  the  superior  courts,  which,  with- 
out doubt,  have  such  power ;  and  it  would  apply  also  to  the 
other  admitted  legal  powers  of  these  courts,  which  may  be 
abused  without  adequate  remedy.  In  case  of  an  improper 
exercise  of  the  power  of  attachment  by  a  court  of  law  or  equity, 
or  by  either  branch  of  the  High  Court  of  Parliament,  there 
can  be  no  appeal :  the  only  remedy  is  by  application  to  the 
sense  of  justice  of  each  court ;  and  it  would  be  improper  to 
suppose  that  any  one  of  them  would  be  more  likely  to  abuse 
the  power,  or  less  likely  to  grant  redress,  than  another.^' 

The  warrant  of  commitment  is  not  to  be  construed  strictly 
as  that  of  an  inferior  court  or  justice  of  the  peace,  but  it  is  to 
be  construed  as  a  writ  of  a  superior  court,  not  appearing 
on  the  face  of  it  to  be  beyond  the  scope  of  its  jurisdiction  ;(a) 
and  therefore  the  warrant,  though  it  does  not  specify  the 
(a)  Howard  v.  Gosset  (10  CJ.  B.  359,  411).  Powys,  J.,  says  in 
Beg.  Y.  Paty  (2  Ld.  Ray,  1108)  that  *^the  House  of  CommonB  is  a 
great  court,  and  all  things  done  by  them  are  intended  to  have  been 
ritl  acta,  and  the  matter  need  not  be  so  specially  recited  in  their 
warrants ;  by  the  same  reason  as  we  commit  people  by  a  role  of 
court  of  two  lines,  and  such  commitments  are  held  good  because  it  is 
intended  that  we  understand  what  we  do."  So  Bleuskstone,  J.  (Brass 
Crosbys^  case,  3  Wils.  205) :  **  Little  nice  objections  of  particular  words 
and  forms  and  ceremonies  of  execution  are  not  to  be  regarded  in  the 
acts  of  the  House  of  Commons ;  it  is  our  duty  to  presume  the  orders  of 
that  House  anA  their  execution  are  according  to  law/'  Hawkins 
(3  PI.  Cr.  219,  B.  2,  c  15,  s.  73)  says  :  »*  There  can  be  no  doubt  but  that 
the  highest  regard  is  to  be  paid  to  all  the  proceedings  of  either  of  those 
Houses,  and  that  wherever  the  contrary  does  not  plainly  and  expressly 
appear,  it  shall  be  presumed  that  they  act  within  their  jurisdiction,  and 
equally  to  the  usages  of  Parliament,  and  the  rules  of  law  and  justice/' 
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cause  of  arrest^  fumislies  a  justification  to  the  officer  who      pam  iv. 
executes  It.  (a)  chaptbb  v. 

Each  House  of  Parliament  is  the  sole  judge  whether  its         — 
privileges  have  been  violated,  and  whether  thereby  any  per-  coupta  of  uw 
son  has  been  guilty  of  a  contempt  of  its  authority.     The  examSie 
courts  of  common  law  will  not  inquire  into  or  review  its  SJ^SSwIt 
decision  in  this  respect.  (6) 

A  commitment  by  the  House  of  Commons  is  not  reversible 
for  form  by  a  court  of  common  law.(c)  ^'  We  cannot,^'  says 
Lord  Tenterden  in  Reg.  v.  Hobhou8e,{d)  ^^  inquire  into  the 
form  of  the  commitment,  even  supposing  it  open  to  objec- 
tion on  the  ground  of  informality.^^ 

Where  the  commitment  is  for  a  libel,  the  Speaker's  warrant 
need  not  set  out  what  the  libel  is.  ^^  That  point  is  perfectly 
settled  in  the  case  of  Burdett  v.  Abbotty  and  it  is  also  estab- 
lished by  all  the  cases  on  this  subject,  that  if  one  court 
commit  for  a  contempt,  no  other  court  can  inquire  into  that 
contempt.'' (e) 

Colonial  legislative  assemblies  have  not  the  same  power,  ooionui 
in  this  respect,  as  the  Imperial  Parliament.  ""^"^ 

''  The  privilege  of  committing  for  contempt,"  said  Lord 
Denman,  C.J.,(/)  '^is  inherent  in  every  deliberative  body 
invested  with  autiiority  by  the  constitution.''  In  similarly 
miqualified  language,  Parke,  B.,  in  Beaumont  v.  Bcurret,{g) 
stated  it  ''to  be  inherent  in  every  assembly  that  possesses  a 
supreme  legislative  authority,  to  have  the  power  of  punishing 
contempts,  and  not  merely  such  as  are  a  du*ect  obstruction  to 
its  due  course  of  proceeding,  but  such  also  as  have  a  tendency 
indirectly  to  produce  such  an  obstruction,  in  the  same  way 
as  courts  of  record  may  not  only  remove  or  punish  persons 
who  actually  are  interrupting  their  functions,  but  may  also 
repress  those  who  indirectly  impede  the  administration  of 
justice  by  disparaging  and  weakening  their  authority." 
And  on  this  ground  cluefly,  but  partly  on  that  of  usage  and 
acquiescence,  (/t)  coupled  with  the  adoption  of  the  power  in 
question  by  virtue  of  legislative  enactment  forming  the  Act 
of  Settlement  of  the  island,  the  Judicial  Committee  of  the 
Privy  Council  held,  in  that  case,  that  the  Jamaica  House  of 
Assembly  had  the  power  of  committing  a  person  who  had 

(a)  Howard  v.  Gosset  (ubi  supra). 

(b)  See  Stockdale  y.  Hansard  (9  A.  &  E.  169,  195). 

(c)  Per  Gould,  J.,  Eeg.  v.  Paty  (2  Ld.  Ray.  1106). 

(d)  2  Chit.  Rep.  210.        (e)  Per  Parke,  B.  (1  Moore's  P.  C.  C.  80). 
(/)  See  Stockdale  v.  Hanmrd  (9  A.  &  E.  114). 

ig)  1  Moore's  P.  C.  C.  76. 

(A)  See  also  the  language  of  Lord  Ellcnborough,  C.J.,  in  Burdet  v. 
Abbott  (14  East.  137). 
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Past  IV.      published  certain  libelloas  paragraphs  which  the  House  had 

chafxdi  v.    resolved  to  be  a  breach  of  its  privileges,  (a)     But^this  case, 

—         so  far  as  it  lays  it  down  that  all  assemblies  possessed  of 

supreme  legislative  authority  have  inherent  in  them  the 

Sower  of  committing  for  contempts^  must  be  taken  to  be 
istinctly  overruled  by  subsequent  decisions  of  the  Privy 
Council  and  of  the  Court  of  Queen's  Bench.  In  Kielley  v. 
0ar8on{b)  it  was  decided  by  the  Privy  Council,  on  appeal 
from  the  Supreme  Court  of  Judicature  of  Newfoundland, 
that  the  House  of  Assembly  of  that  island  did  not  possess,  as 
a  legal  incident,  the  power  of  arrest  with  a  view  of  adjudi- 
cation on  a  contempt  committed  out  of  the  House;  but 
only  such  powers  as  are  reasonably  necessary  for  the  proper 
exercise  of  its  functions  and  duties  as  a  local  legislature. 

'^  It  is  said,'*  said  Parke,  B.,  in  delivering  the  judgment, 
^'that  this  power  belongs  to  the  House  of  Commons  in 
England;  and  this,  it  is  contended,  affords  an  authority  for 
holding  that  it  belongs  as  a  legal  incident,  by  the  common 
law,  to  an  assembly  with  analogous  functions.  But  the 
reason  why  the  House  of  Commons  has  this  power  is  not 
because  it  is  a  representative  body  with  legislative  functions, 
but  by  virtue  of  ancient  usage  and  prescription ;  the  lex  et 
consuetude  Pa/rliamenti,  which  forms  a  part  of  the  common 
law  of  the  land,  and  according  to  which  the  High  Court  of 
ParUament,  before  its  division,  and  the  Houses  of  Lords  and 
Commons  since,  are  invested  with  many  peculiar  privileges, 

that  of  punishing  for  contempt  being  one Nor  can 

the  power  be  said  to  be  incident  to  the  legislative  assembly 
by  analogy  to  the  EngUsh  courts  of  record  which  possess  it. 
This  assembly  is  no  court  of  record,  nor  has  it  any  judicial 
functions  whatever ;  and  it  is  to  be  remarked  that  all  those 
bodies  which  possess  the  power  of  adjudication  upon,  and 
punishing  in  a  summary  manner,  contempts  of  their  autho- 
rity, have  judicial  functions,  and  exercise  this  as  incident 
to  those  which  they  possess,  except  only  the  House  of 
Commons,  whose  authority  in  this  respect  rests  upon 
ancient  usage.'*  And  his  Lordship  thus  referred  to  the 
•  judgment  deUvered  by  him  in  the  previous  case  of  Beaumont 
V.  Ba/rrett :  "  Their  Lordships  do  not  consider  that  case  as 
one  by  which  they  ought  to  be  bound  on  deciding  the 
present  question.     The  opinion  of  their  Lordships,  delivered 

(a)  The  members  of  the  Judicial  Committee  present  were  Lord 
Brougham,  Bosanquet  and  EreJdne,  JJ.,  and  Parke,  B. 

(6)  4  Moore's  P.  C.  C.  63.  Present :  Lord  Lpdhnrst,  C,  Lords 
Brongham,  Denman,  Abinger,  Cottenham,  and  Campbell;  the  Vice- 
chancellor  of  England  (Sir  L.  Shadwell),  the  Lord  Chief  Justice  of  the 
Common  Pleas  (l^dal),  Parke,  B.,  Erskine,  J.,  and  Dr.-Luahington. 
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by  myself   immediately  after  the   argument  was   closed^      pam  nr. 
though  it  clearly  expressed  that  the  power  was  incidental  to     chawSi  v. 
every  legislative  assembly,  was  not  the  only  ground  on         — 
which  that  judgment  was  rested,  and  therefore  was  in  some 
degree  extra-judicial ;  but  besides,  it  was  stated  to  be  and 
was  grounded  entirely  on  the  dictum  of  Lord  Ellenborough, 
in  Burdeit  v.  Abbott,  which  dictum,  we  all  think,  cannot  be 
taken  as   an   authority   for  the  abstract  proposition,  that 
every  legislative  body  has  the  power  of  committing  for  con- 
tempt.    The  observation  was  made  by  his  Lordship  with 
reference  to  the  peculiar  powers  of  Parliament,  and  ought 
not,  we  all  think,  to  be  extended  any  further/' 

The  case  of  Kielley  v.  Carson  was  approved  and  followed 
in  that  of  Fenton  v.  Ha/m/pton,[a)  which  had  reference  to 
the  Legislative  Council  of  Yan  Dieman's  Land.  In  this 
case  it  was  held  also  that  there  was  no  distinction,  in  respect 
of  the  power  of  commitment  for  contempt,  between  colonial 
legislative  councils  and  assemblies  whose  power  is  derived 
by  grant  from  the  Crown,  and  those  created  under  the  autho- 
rity of  an  Act  of  the  Imperial  Parliament. 

The  effect  of  the  preceding  decisions  has  thus  been  stated 
by  Cockbum,  C.J. :  "  It  has  been  decided  by  the  Judicial 
Committee  of  the  Privy  Council  that  when  the  local  legis- 
lature has  not  by  prescription  or  by  statute  the  power  of  com- 
mitting for  contempt,  that  power  is  not  necessarily  inherent 
in  it/\b) 

The  House  of  Keys  (the  legislative  assembly  of  the  Isle 
of  Man)  having  committed  for  contempt  the  publisher  of 
certain  libels  in  a  newspaper,  it  was  held  by  the  Court  of 
Queen's  Bench  that  the  House  of  Keys  had  not  inherent 
in  it  as  a  legislative  body  the  power  to  commit  for  con- 
tempt, (c) 

A  provision  in  a  Manx  Act  of  1817,  "that  the  House  of 
Keys,  the  Clerk  of  the  Bolls,  and  the  registrars  of  the 
ecclesiastical,  courts,  when  in  the  execution  of  their  respec- 
tive offices,  have  and  shall  have  the  power  of  punishing 
contempts  in  like  manner  as  any  court  or  magistrate  within 
the  said  island,^'  was  construed  by  the  Court  of  Queen's 
Bench  as  referring  to  the  House  of  Keys  when  acting  in  its 
judicial  and  not  in  its  legislative  capacity.  (cJ) 

So,  in  the  case  of  BoyU  v.  Falconer, {e)  it  was  held  by  the 
Privy  Council  that  the  Legislative  Assembly  of  the  island  of 
Bominica  had  not  the  power  of  committing  for  a  contempt, 

(a)  11  Moore's  P.  C.  C.  847.  (6)  6  B.  &  S.  293. 

(c)  Ex  parte  Brown  (6  B.  &  S.  280 ;  83  L.  J.  193,  Q.  B.) 

(d)  lb,  (e)  L.  Rep.  1  P.  C.  App.  828 ;  86  L.  J.  88,  P.  C. 

A  A 
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Pakt  IV.      thoagh  committed  in  its  presence  and  by  one  of  its  members. 

ohaT™  v.  Reliance  having  been  placed  in  argument  on  the  common 
—  law  maxim^  Quando  lex  aliqmd  conceAU,  eoncedere  videtwr 
et  illud,  sine  quo  res  ipsa  esse  non  potest,  Sir  J.  W.  Colvflle, 
in  delivering  the  judgment  of  the  Privy  Council,  said :  '^  It 
is  necessary  to  distinguish  between  a  power  to  punish  for  a 
contempt  which  is  a  judicial  power,  and  a  power  to  remove 
any  obstruction  oflfered  to  the  deliberations  or  proper  action 
of  a  legislative  body  during  its  sitting,  which  last  power  is 
necessary  for  self-preservation.  K  a  member  of  a  colonial 
house  of  assembly  is  guilty  of  disorderly  conduct  in  the 
house  whilst  sitting,  he  may  be  removed  or  excluded  for  a 
time^  or  even  expelled;  but  there  is  a  great  difference 
between  such  powers  and  the  judicial  power  of  inflicting  a 
penal  sentence  for  the  offence.  The  right  to  remove  for 
self-security  is  one  thing,  the  right  to  inflict  punishment  is 
another.  The  former  is,  in  their  Lordships'  judgment,  all 
that  is  warranted  by  the  legal  maxim  that  has  been  cited, 
but  the  latter  is  not  its  legitimate  consequence.  K  the 
good  sense  and  conduct  of  the  members  of  colonial  legisla- 
tures prove,  as  in  the  present  case,  insu£Scient  to  secure 
order  and  decency  of  debate,  the  law  would  sanction  the 
use  of  that  degree  of  force  which  might  be  necessary  to 
remove  the  person  offending  from  the  place  of  meeting,  and 
to  keep  him  excluded.  The  same  rule  would  apply,  a 
fortiori,  to  obstructions  caused  by  caiy  person  not  a 
member.'* 

The  Legislative  Assembly  of  Victoria  stands  on  a  peculiar 
footing.  Being  constituted  by  a  colonial  Act  (which  was 
ratified  by  a  subsequent  imperial  Act),  by  one  enactment 
of  which  the  legislature  of  Victoria  was  empowered  to 
"  define''  the  privileges,  immunities,  and  powers  to  be  held, 
enjoyed,  and  exercised  by  the  council  and  assembly,  and  by 
the  members  thereof  respectively,  and  having,  in  pursuance 
of  this  power,  enacted  that  it,  and  the  committees  and 
members  thereof  respectively,  should  hold,  enjoy,  and 
exercise  such  and  the  like  privileges,  immunities,  and 
powers  as  at  the  time  of  the  passing  of  the  imperial 
Act  (a)  were  held,  enjoyed,  and  exercised  by  the  Commons 
House  of  Parliament  of  Great  Britain  and  Ireland,  and 
by  the  committees  and  members  thereof,  it  has  the  power 
of  committing  for  contempt.  (6)  The  printer  and  publisher 
of  a  newspaper  .containing  an  article  upon  the  subject  of 
the  Police  Committee  of  the  Legislative  Assembly,  with 

(a)  18  &  19  Vict  c.  65. 

\h)  Dill  V.  Murphy  (1  Moore's  P.  C.  C.  N.  S.  487). 
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partionlar  reference  to  one  member  of  the  assembly^  was      pam  iv. 
arrested  on  the  Speaker's  warranty  and  committed  to  the    CHJiutv. 
custody  of  the  serjeant-at-arms,  (a) 

Where  the  power  of  committing  for  contempt  exists,  the  Dnration  of 
punishment  can  last  only  so  long  as  the  existing  session  of  *^"°***°*''°*- 
the  body  that  inflicts  it.  "  However  flagrant  the  contempt/' 
says  Lord  Denman^  C.J.,(6)  "the  House  of  Commons  can 
only  commit  till  the  close  of  the  existing  session.  Their 
privilege  to  commit  is  not  better  known  than  this  limita- 
tion of  it.  Though  the  party  should  deserve  the  severest 
penalties^  yet,  his  ofience  being  committed  the  day  before  a 
prorogation,  if  the  House  ordered  his  imprisonment  but  for 
a  week,  every  court  in  Westminster  Hall,  and  every  judge  of 
aU  the  courts,  would  be  bound  to  discharge  him  by  habeas 


^o  in  America,  the  imprisonment  terminates  with  the 
adjournment  or  dissolution  of  Congress.  "Even  to  the 
duration  of  imprisonment,''  says  an  American  judge, 
(Johnson)  (c)  "  a  period  is  imposed  by  the  nature  of  things, 
since  the  existence  of  the  power  that  imprisons  is  indispen- 
sable to  its  continuance ;  and  although  the  legislative  power 
continues  perpetual,  the  legislative  body  ceases  to  exist  on 
the  motion  of  its  adjournment  or  periocucal  dissolution.  It 
follows,  that  imprisonment  must  terminate  with  that 
adjournment." 

JParliament  has  sometimes,  instead  of  punishing  the  pub-  ProBeoatioii 
lishers  of  Ubels  by  commitment,  prayed  the  Crown  to  direct  So^^tafont. 
the  Attorney-General  to  prosecute  either  by  indictment  or 
criminal  information. 

One  Bainer  was  convicted  in  1733,  of  having  printed  a 
scandalous  libel  upon  the  Lords  and  Commons,  and  sen- 
tenced by  the  Court  of  King's  Bench  to  pay  a  fine  of  50Z., 
and  to  be  committed  for  two  years,  and  until  he  should 
pay  the  fine,  and  likewise  till  he  should  find  security  for  his 
good  behaviour  for  seven  years,  (d) 

Id.  1752,  William  Owen,  a  bookseller,  having  published  a 

(a)  DiU  T.  Murphy  (1  Moore's  P.  C.  C.  N.  S.  487). 

(6)  Stockdale  v.  Hansard  (9  A.  &  E.  114). 

(c)  Anderson  v.  Dunn  (6  Wheat's  Rep.  231).  "  In  England,"  says 
Kent  (1  Com.  Amer.  Law,  236,  n.),  "  libels  upon  the  character  or  pro- 
ceedmgs  of  either  House  of  Parliainent,  or  any  of  its  members,  are 
regarded  as  breaches  of  priyilege,  and  punishable  as  for  contempts  by 
impnsonment.  But  -with  us,  such  a  course  of  redress  has  not  been 
adopted,  and  the  House  that  was  injured  would  probably,  if  redress  was 
sought,  direct  a  public  prosecution  by  indictment  The  Act  of  Congress 
of  14  July,  1798,  made  it  an  indictable  offence  to  libel  the  Groyemment, 
Congress,  or  President  of  the  United  States.'* 

(<0  Bex  V.  Rainer  (2  Barnard,  298). 

A  a2 
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pam  IV.  pamplilet  condemning  the  proceedings  in  the  House  of 
CHA«i  V.  Commons  with  reference  to  the  commitment  of  one  of  their 
—  members,  Alexander  Murray,  for  dangerous  and  seditious 
practices,  the  House  of  Commons  resolved  that  the  pamphlet 
was  ''an  impudent,  maUcious,  scandalous,  and  seditious 
Ubel,^'  and  that  an  address  should  be  presented  to  his 
Majesty  to  give  directions  to  the  Attorney-General  to  pro- 
secute the  author,  printers,  and  pubUshers.  Owen  was 
accordingly  tried  upon  an  information  charging  him  witib 
having  published  a  wicked,  false,  scandalous,  seditious,  and 
malicious  libel,  "  most  unlawfully,  wickedly,  and  maliciously 
devising,  contriving,  and  intending  to  asperse,  scandalise, 
and  vilify  the  whole  body  of  the  Commons  of  this  kingdom, 
in  Parliament  assembled,  and  most  wickedly  and  audaciously 
to  represent  their  proceedings  in  ParUament  as  cruel,  arbi- 
trary and  oppressive;  and  to  make  it  be  believed  and 
thought  as  if  the  Commons  in  Parliament  assembled  were  a 
most  wicked,  base,  and  degenerate  set  of  persons,  and  had 
acted  in  their  legislative  capacity  in  open  violation  of  the 
constitution  of  this  kingdom,  and  had  most  daringly. prosti- 
tuted their  power  and  acted  in  defiance  of  those  laws  which 
had  been  made  and  provided  for  the  security  and  welfare  of 
the  subjects  of  this  kingdom;  and  also  most  unlawfully, 
wickedly,  and  audaciously  to  represent  the  said  House  of 
Commons  as  a  court  of  inquisition ;  and  most  impudently  to 
insinuate  as  if  the  commitment  of  the  said  Alexander 
Murray  to  his  Majesty^s  said  gaol  of  Newgate  was  founded 
in  violence  and  oppression,  and  by  that  means  to  arraigpa 
the  public  justice  and  proceedings  of  the  said  House,  and 
to  bring  all  the  Commons  of  this  kingdom  in  ParUament 
assembled  into  an  ill  and  bad  opinion,  and  into  the  utmost 
hatred  and  contempt  with  all  the  subjects  of  this  kingdom,^' 
&c.  The  Chief  Justice  (Lee),  according  to  the  report, 
delivered  it  as  his  opinion  that  the  jury  ought  to  find  the 
defendant  guilty;  for  he  thought  the  fact  of  publication 
was  fuUy  proved ;  and  if  so,  they  could  not  avoid  bringing 
in  the  defendant  guilty. (a)  The  jury,  however,  returned  a 
verdict  of  not  guilty. 

In  pursuance  of  a  similar  resolution  and  address  of  the 
House  of  Commons,  John  Stockdale  was  tried  in  1789 
upon  an  information  charging  him  with  having  published  a 
certain  false,  scandalous,  wicked,  seditious,  ana  maUcious 
Ubel  concerning  the  impeachment  of  Warren  Hastings, 
intending  to  asperse,  scandaUse,  and  vilify  the  Commons  of 
Great  Britain  in  Parliament  assembled,  and  most  wickedly 
(a)  18  Howell's  St.  Tr.  1SK)8,  1228. 
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and  andacioasly  to  represent  their  proceedings  in  Parliament      part  iv, 
as    cormpt  and  nnjust^   &g.     After  a  brilliant  speech  on     chaptuiy. 
behalf  of  Mr.  Stockdale  by  Erskine,  who  took  the  line  of        — 
defence  that  the  intention  of  the  author  was  to  charge  with 
injustice^  not  the  House  of  Commons  as  a  body,  but  the 
private  accusers  of  Mr.  Hastings^  Lord  Kenyon,  C.J.,  told 
the  jury  that  he  acceded  to  the  doctrine  that  they  must  be 
convinced  that  the  pamphlet  '^  was  meant  as  an  aspersion 
upon  the  House  of  Commons;^'  and  the  jury  returned  a 
verdict  of  not  guilty. 

In  1796^  John  Beeves  was  tried  upon  an  information  filed 
against  him  by  the  Attomey-Greneral  in  consequence  of  a 
resolution  of  the  House  of  Commons  that  a  pamphlet  pub- 
lished by  him  entitled^  "  Thoughts  on  the  English  Govern- 
ment^^' was  a  malicious^  scandalous^  and  seditious  libel^  and 
was  also  a  high  breach  of  the  privileges  of  the  House^  and 
that  an  address  should  be  presented  to  his  Majesty  asking 
him  to  direct  a  prosecution  of  the  publisher.  The  jury 
acquitted  the  defendant,  (a) 

n.  Libellous  Contempts  of  Courts  op  Justice. 
Libellous  contempts  of  courts  of  justice  may  consist  in  varioiiskiiidBor 
scandalising  the   court  itself;   in  the  calunmiadon   of  theJ2S2n5pto. 
parties  who  are  concerned  in  causes  before  the  court ;  or  in 

Erejudicing  mankind  against  persons  before  the  cause  is 
eard.(fe)  As  such  libels  obstruct  the  law,  and  corrupt  the 
very  fountains  of  justice,  the  wisdom  of  the  Constitution  has 
enabled  the  courts  who  are  the  subjects  of  such  scandal, 
with  a  view  to  protect  themselves  and  their  suitors,  to  pro- 
ceed immediately  against  the  .offenders  by  the  summary 
remedy  of  an  attachment,  (c)  It  is,  therefore,  a  rule,  founded 
on  the  reason  of  the  common  law,  that  all  contempts  to  the 
process  of  the  court,  to  its  judges,  juries,  officers,  and  minis- 
ters, when  acting  in  the  due  discharge  of  their  respective 
duties,  whether  such  contempts  be  by  direct  obstruction  or 
consequentially;  that  is  to  say,  whether  they  be  by  act  or 
writing,  are  punishable  by  the  court  itself,  and  may  be 
abated  instanter,  as  nuisances  to  pubhc  justice,  and  subject 
the  party  so  offending  to  fine  and  imprisonment.  (cQ 

Libels  of  this  character  are  also  punishable  by  indictment 
or  by  criminal  information,  (e) 

26  HoweU'a  St.  Tr.  530.    (b)  Per  Lord  Hardwicke  (2  Atk.  471). 
Holt.  L.  L.  153.  (d)  lb.  154. 

^-,  Lord  Greorge  Gordon  was  tried  upon  an  information  in  1787,  and 
found  guilty  of  publishing  a  false,  wicKed,  malicious,  scandalous,  and 
seditious  libel  on  the  judges  and  the  administration  of  the  law ;  and 
Thoe.  WilldnB  was  found  guilty  of  printing  and  publishing  the  same. 
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Part  iv.  There  is  a  foil  discussion  of  the  whole  sabject  of  commit- 

OHApm  V.  iJ^eiits  for  contempt  in  an  elaborate  judgment^  referred  to 
—  with  approval  in  subsequent  cases,  of  Lord  Chief  Justice 
Wilmot,  which  he  had  prepared,  and  intended  to  deliver  in 
the  case  of  an  application  made  in  1765  by  the  Attomej- 
General  for  an  attachment  against  J.  Almon  for  publishing  a 
pamphlet  entitled,  "A  Letter  concerning  Libels,  Warrants, 
Seizure  of  Papers,  &c,"  containing  many  libellous  passages 
upon  the  Court  of  King^s  Bench,  and  the  Chief  Justice  for 
his  conduct  both  in  court  and  out  of  it,  and  charging  the 
Court,  and  particularly  the  Chief  Justice,  with  having 
introduced  a  method  of  proceeding  to  deprive  the  subject 
of  the  benefit  of  the  Habeas  Corpus  Act.  (a)  The  Chief 
Justice  summarises  the  objections  to  the  proceeding  by  com- 
mitment as  follows :  that  it  is  an  invasion  upon  the  ancient 
simplicity  of  the  law ;  that  it  took  its  rise  from  the  Statute  of 
Westminster  (c.  2),  and  that  Act  applies  only  to  persons 
resisting  process ;  and  though  this  mode  of  proceeding  is 
very  proper  to  remove  obstructions  to  the  execution  of  pro- 
cess, or  to  any  contumelious  treatment  of  it,  or  to  any  con- 
tempt of  the  authority  of  the  court,  yet  that  papers  reflecting 
merely  upon  the  qualities  of  judges  themselves  are  not  the 
proper  objects  of  an  attachment;  that  judges  have  proper 
remedies  to  recover  a  satisfaction  for  such  reflections  by 
actions  of  scandalum  magncUvm ;  and  that  in  the  case  of  a 
peer  the  House  of  Lords  may  be  applied  to  for  a  breach  of 

Privilege ;  that  such  libellers  may  be  brought  to  punishment 
y  indictment  or  information;  that  there  are  but  few 
instances  of  this  sort  of  libels  on  courts  or  judges;  that 
libels  of  this  kind  have  been  prosecuted  by  actions  and 
indictments ;  and  that  attachments  ought  not  to  be  extended 
to  libels  of  this  nature,  because  judges  would  be  determining 
in  their  own  cause ;  and  that  it  is  more  proper  for  a  jury  to 
determine  quo  ammo  such  libels  were  published.  (5) 

The  Chief  Justice,  in  the  first  place,  denies  that  attach- 
ments derived  their  origin  from  the  Statute  of  Westminster 
(c.  2).     ''The  po^er  which  the  courts  in  Westminster  Hall 

llie  libel  was  a  pamphlet  called  **  The  Prisonera'  Petition  to  the  Biffhi 
Honourable  Lord  George  Gordon,  to  preserye  their  rights  and  liberUes, 
and  prevent  tiieir  banmhment  to  Botanjr  Bay."  The  defendant  was 
sentenced  to  three  years  imprisonment  in  Newgate :  (Rex  v.  Gordon^ 
22  Howell's  St.  Tr.  177.) 

(a)  The  prosecution  of  Mr.  Almon  having  dropped,  in  consequenoe,  it 
is  supposed,  of  the  resignation  of  the  then  Attorney-Greneral,  Sir  Fletcher 
Norton,  the  judgment  prepared  by  Chief  Justice  Wilmot  was  not  deli- 
vered in  court ;  but  it  is  frequently  referred  to  as  an  authority. 

{p)  See  Wilmot's  Notes  and  Opinions,  p.  263. 
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have  of  vindicating  their  own  authority  is  coeval  with  their      pam  iv 
j&rst  foundation  and  institution ;  it  is  a  necessary  incident  to    OBArm  v 
every  court  of  justice,  whether  of  record  or  not,  to  fine  and        — 
imprison  for  a  contempt  to  the  court  acted  in  the  face  of  it.  {a) 
And  the  issuing  of  attachments  by  the  supreme  courts  of 
justice  in  Westminster  Hall  for  contempts  out  of  court,  stands 
npon  the  same  immemorial  usage  as  supports  the  whole 
febric  of  the  Common  Law :  it  is  as  much  the  lex  terrce,  and 
within  the  exception  of  Magna  Charta,  as  the  issuing  any 
other  legal  process  whatsoever/' 

To  the  objection  that  there  is  not  such  necessity  for  sum- 
mary punishment  in  the  case  of  libels  upon  courts  or  judges 
as  in  the  case  of  resistance  of  process,  his  Lordship  replies  : 
''  When  the  nature  of  the  ofifence  of  libelling  judges  for  what 
they  do  in  their  judicial  capacity,  either  iu  court  or  out  of 
coxurt,  comes  to  be  considered,  it  does,  in  my  opinion,  become 
more  proper  for  an  attachment  than  any  other  case  what- 
soever  The  arraignment  of  the  justice  of  the  judges 

is  arraigmng  the  King's  justice :  it  is  an  impeachment  of  his 
wisdom  and  goodness  in  the  choice  of  his  judges,  and  excites 
in  the  minds  of  the  people  a  general  dissatisfaction  with  all 
judicial  determinations,  and  indisposes  their  minds  to  obey 
them ;  and  whenever  men's  allegiance  to  the  law  is  so  funda- 
mentally shaken  it  is  the  most  fatal  and  most  dangerous 
obstruction  of  justice,  and,  iu  my  opinion,  Cfdls  out  for  a 
more  rapid  and  immediate  redress  than  any  other  obstruc- 
tion whatsoever ;  not  for  the  sake  of  the  judges  as  private 
individuals,  but  because  they  are.the  channels  by  which  the 
King's  justice  is  conveyed  to  the  people.  To  be  impartial, 
and  to  be  universally  thought  so,  are  both  absolutely  neces- 
sary for  the  giving  justice  that  free,  open,  and  uninterrupted 
current  which  it  has  for  many  ages  found  aU  over  this 
kingdom,  and  which  so  eminently  distinguishes  and  exalts  it 
above  all  nations  upon  the  earth,"  (/>) 

After  alluding  to  the  action  of  scandalum  magnattmi, 
which  only  redresses  the  private  injury,  and  the  proceedings 
in  the  House  of  Lords  for  breach  of  privilege,  the  Chief 
Justice  proceeds  :  "  The  Constitution  has  provided  very  apt 
and  proper  remedies  for  correcting  and  rectifying  the 
involuntary    mistakes    of  judges,   and   for   punishing  and 

(a)  1  Vent.  1. 

(6)  In  a  later  part  of  the  judgment  (Wilmot's  Notes  and  Opinions, 
p.  270)  his  Lordship  says:  ^^The  principle  upon  which  attachments  issue 
for  libels  upon  courts  is  of  a  more  eoilarged  and  important  nature  [than 
that  upon  which  attachments  are  granted  in  respect  of  bailiffs] — ^it  is  to 
keep  a  blaze  of  glory  around  them,  and  to  deter  people  from  attempting 
to  render  them  contemptible  in  the  eyes  of  the  public. '* 
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Pabt  IV.      removing  them  for  any  voluntary  perversions  of  justice.     But 
CHArrai  V.    if  their  authority  is  to  be  trampled  upon  by  pamphleteers  and 
—         nev^s-writers,  and  the  people  are  to  be  told  that  the  power 
given  to  the  judges  for  their  protection  is  prostituted  to 
their  destruction^  the  court  may  retain  its  power  some  little 
time,  but  I  am  sure  it  will  instantly  lose  all  its  auiiiority. 
The  power  of  the  court  vrill  not  long  survive  the  authority 
ofit.^^(a) 
LiteUiii«  jndge       His  Lordship  then  considers  whether  a  jud^e  Tnalring  an 
n  cbMnbera.      q^^qj.  ^t  his  housc  or  chambers  is  not  acting  m  his  judicial 
capacity  as  a  judge  of  the  courts  and  both  his  person  and 
character  under  the  same  protection  as  if  he  were  sitting 
in   court.     "  It  is  conceded,^'  he   says,    "  thi^t   an  act    of 
violence  upon  his  person  when  he  was  making  such  an  order 
would  be  a  contempt  punishable  by  attachment :  upon  what 
principle  ?  for  striking  a  judge  in  walking  along  the  streets 
would  not  be  a  contempt  of  the  court.  The  reason,  therefore, 
must  be,  that  he  is  in  the  exercise  of  his  office,  and  dis- 
charging the  function  of  a  judge  of  this  court ;  and  if  his 
person  is  under  this  protection,  why  should  not  his  character 
be  under  the  same  protection  f     It  is  not  for  the  sake  of 
the  individual,  but  for  the  sake  of  the  public,  that  his  person 
is  under  such  protection ;  and  in  respect  of  the  public,  the 
imputing  corruption  and  the  perversion  of  justice  to  him, 
in  an  order  made  by  him  at  his  chambers,  is  attended  with 
much  more  mischievous  consequences  than  a  blow;  and, 
therefore,  the  reason  of  proceeding  in  this  summary  manner 
applies  with  equal,  if  not -superior,  force  to  one  case  as  well 
as  the  other.     There  is  no  greater  obstruction  to  the  execu- 
tion of  justice  from  the  striking  a  judge,  than  from  the  abusing' 
him,  because  his  order  lies  open  to  be  enforced  or  discharged, 

whether  the  judge  is  struck  or  abused  for  making  it 

It  may  perhaps  merit  a  less  punishment  to  Ubel  a  single 
judge  in  court  or  out  of  court  than  to  libel  the  whole  court ; 
but  the  question  of  the  offence  does  not  vary  the  mode  of 
prosecuting  it;  it  is  an  offence  ejusdem  generis,  although 
mferioris  gradua  ;  and  I  cannot  explore  a  single  reason  which 
can  be  urged  to  cover  the  judges  in  court  against  calumny 
and  detraction  for  what  they  do  there,  which  does  not  hold 
equally  true,  though  in  a  less  degree,  when  applied  to  what 
they  do  in  their  judicial  capacities  out  of  court ;  the 
(a)  "  The  word  '  authority  ^  is  frequently  used  to  express  both  the  right 
of  declaring  the  law,  which  is  properly  called  jurisdiction,  and  of  enforcing 
obedience  to  it,  in  which  sense  it  is  equivalent  to  the  word  power ;  but 
by  the  word  *  authority  *  I  do  not  mean  that  coercive  power  of  the 
judges,  but  the  deference  and  respect  which  is  paid  to  them  and  their 
acts,  from  an  opinion  of  their  justice  and  integrity:**  (JLh.  p.  256.) 
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quarUvmt  of  the  offence  is  different^  but  the  quality  of  the      fast  iy. 
offence  is  the  same/'  ow^ii^  v. 

There  is,  however,  no  instance  of  a  judge  at  chambers  — 
fining  or  imprisoning  without  the  authority  of  the  court,  for 
any  insult  offered  to  him  there.  We  must  distinguish  in  this 
respect  between  a  judge  of  a  court  of  record  and  the  court  of 
record  itself.  ''No  one  of  the  rights,  privileges,  and  incidents 
of  a  judge  of  a  court  of  record,^'  says  AJderson,  B.,(a) 
"necessarily  carries  with  it  the  power  of  committing  for 
contempt.''  And  Lord  Abinger,  C.B.,  observes: (6)  "A 
judge  of  a  court  of  record  very  often  is  engaged  in  the  per- 
formance of  functions  which  are  wholly  unconnected  with 
his  power  of  committing.  A  judge  of  the  Court  of  King's 
Bench  who  grants  a  warrant  at  chambers  is  protected, 
although  he  should  mistake  the  jurisdiction.  Nobody  would 
im^ine  that  a  judge,  because  he  might  grant  a  warrant  on 
an  information  laid  before  him,  could,  in  his  private  capacity 
as  a  judge  of  a  court  of  record,  punish  any  man  for  a  con- 
tempt by  fining  him.  Suppose  an  application  is  made  for  a 
warrant,  and  at  the  moment  he  is  about  to  grant  it,  any 
letter  were  presented  to  him,  or  any  insult  offered  to  him,  I 
believe  there  is  no  case  to  be  found  where  a  judge  has 
ventured  to  fine  or  imprison  without  the  authority  of  the 
court.  Again,  the  judges  of  the  different  courts,  who  are 
discharging  their  judicial  functions  separately  and  in 
chambers,  as  ancillaiy  to  the  general  business  of  the  court, 
have  never  yet  ventured  to  act  as  courts  of  record ;  they 
are  judges  of  record,  but  they  do  not,  when  they  act  indi- 
vidually, even  when  they  are  discharging  part  of  their 
judicial  functions,  assume  to  themselves  the  power  of  a  court 
of  record,  which  is  illustrated  by  the  instance  referred  to, 
that  an  order  of  a  judge  at  chambers  cannot  be  enforced  by 
attachment,  but  must  be  made  first  a  rale  of  court,  before 
there  is  any  contempt  in  violating  it." 

An  attorney  of  the  King's  Bench,  in  the  reign  of  Edward 
III.,  was  committed  to  the  custody  of  the  marshal,  and  found 
sureties  for  his  good  behaviom*,  for  having  written  a  letter 
to  one  of  the  King's  council,  reflecting  on  the  judges,  saying : 
"That  neither  Sir  William  Scot,  Chief  Justice,  nor  his 
fellows  the  King's  justices,  nor  their  clerks,  anygreat  thing 
would  do  hj  the  commandment  of  our  lord  the  l^ng,  nor  of 
Queen  Phihppa,  in  that  place  more  than  of  any  other  of  the 
realm."(c) 

The  temperate  and  respectful  discussion,  by  the  newspaper  oiacuBaion  of 

jadiciAl  dooiaioiui 
(a)  Rex  V.  Faulkner  (2  Mont.  &  Ayr.  344).  not  problbitad. 

lb)  2  Mont.  &  Ayr.  338,  839.  (c)  3  Ingt.  174. 
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Past  IV.      press,  of  the  judicial  determinations  of  our  courts  of  justice  is 

Chaoti  v.    iiot  interdicted ;  but  mere  invective  or  abuse^  and  still  more 

—         the  imputation  of  false^  corrupt^  or  dishonest  motives^  to 

those  who  are  engaged  in  the  administration  of  justice^  is 

punishable  as  a  hbel. 

In  a  case  of  this  sort,  where  the  proprietor  and  printer  of 
a  newspaper  were  tried  upon  an  information  fileid  by  the 
Attorney-General,  for  a  libel  upon  Le  Blanc,  J.,  and  the 
jury  before  whom  the  captain  of  a  merchant-ship  had  been 
tried  for  murder  at  the  Old  Bailey,  Ghrose,  tf .,  said :  *'  It 
certainly  was  lawful  with  decency  and  candour  to  discuss  the 
propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a  judge ; 
and  if  the  defendants  should  be  thought  to  have  done  no 
more  in  this  instance,  they  would  be  entitled  to  an  acquittal ; 
but,  on  the  contrary,  they  had  transgressed  the  law,  and 
ought  to  be  convicted,  if  the  extracts  from  the  newspapers 
set  out  in  the  information  contained  no  reasoning  or  dis- 
cussion, but  only  declamation  and  invective,  and  were 
written  not  with  a  view  to  elucidate  the  truth,  but  to  injure 
the  characters  of  individuals,  and  to  bring  into  hatred  and 
contempt  the  administration  of  justice  in  the  country/' (a) 

In  similar  language  Fitzgerald,  J.  directed  the  jury, 
in  dealing  with  a  seditious  Hbel  which  related,  amongst 
others  things,,  to  the  case  of  certain  men  who  had  been 
tried  and  executed  for  murder: (6)  "The  defendant  had  a 
right  to  discuss  fairly  and  bond  fids  the  administration  of 
justice  as  evidenced  at  this  trial.  It  is  open  to  him  to  show 
that  error  was  committed  on  the  part  of  the  judge  or  jury ; 
nay,  further,  for  myself  I  will  say  that  the  judges  mvite 
discussion  of  their  acts  in  the  miiwintiiiBriJMi  of  the  law,  and 
it  is  a  relief  to  them  to  see  error  pointed  out,  if  it  is 
eommitted ;  yet,  whilst  they  invite  the  freest  discussion,  it 
18  not  open  to  a  journalist  to  impute  corruption/' (c) 

(a)  Bex  V.  White  and  another  (1  Camp.  N.  P.  859).  According  to 
the  report,  the  libel  in  this  case  affirmed  the  prisoner  to  have  been 
guilty  of  murdering  one  of  his  crew,  and  in  a  gross  and  abusive  st^le 
censured  the  judge  and  jury  for  acquitting  him.  The  defendants  h&vnig 
been  found  guilty,  were  sentenced  to  three  years*  imprisonment. 

(h)  Reg.  v.  SulUvan  Ql  Cox  Crim.  Cas.  57). 

(c)  A  lieutenant  in  tke  royal  marines  having,  in  the  year  1743,  been 
sentenced  by  a  court  martial  to  fifteen  years  imprisonment,  brought  an 
action  against  the  president  of  the  court  martial,  and  recovered  1000/. 
damages,  and,  in  pursuance  of  what  fell  from  the  judge  at  the  trial, 
commenced  actions  also  against  the  other  members  of  the  oourt  martial 
who  had  passed  the  sentence,  and  they  were  arrested  by  ccqnas  at  the 
breaking  up  of  a  court  martial  against  another  officer,  of  which  they  were 
also  members.  This  latter  court  martial  then  passed  certain  resolutions 
reflecting  on  Sir  John  Willes,  Chief  Justice  pf  the  Common  Pleas,  which 
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Thoagh  the  libel  be  published  whilst  the  court  is  not  pabt  iv. 
sittings  and  at  a  place  somewhat  distant^  a  court  of  record  OHAraa  v. 
has  still  the  power  of  punishing  by  commitment,  (a)  The^ibej^;^^ 
publisher  and  the  writer  of  an  article  in  a  newspaper  which  when^^tis 
reflected  intemperately  on  certain  proceedings  of  the  Court  "^*  ^^ 
of  Chancery  of  the  Isle  of  Man^  were  committed  to  prison 
for  the  contempt^  though  the  court  was  not  sitting  at  the 
time  of  publication^  and  the  publication  took  place  in 
Douglas,  ten  miles  distant  from  where  the  court  sat.  (2)) 
"  It  is  objected/'  said  Patterson,  J.,  '*  that  the  court  could 
have  no  general  power  of  commitment  for  a  Hbel  published 
out  of  court  some  time  before.  This  point  has  not  been 
expressly  decided  upon.  In  Van  Sa/ndau's  ca8e(c)  the  libel 
appears  to  have  been  published  both  in  court  and  out  of  it. 
In  Bex  V.  Almon{d)  there  was  a  very  learned  judgment  by 
Chief  Justice  Wilmot,  which  he  intended  to  deliver,  though 
it  was  not  delivered  in  fact,  the  case  having  dropped.  He 
satisfactorily  shows  that  a  court  of  record  has  power  to 
punish  by  commitment  for  contempt,  a  libel  published  while 
the  court  is  not  sitting.^'  And  Erie,  J.,  added :  ^'  The  commit- 
ment here  was  for  a  contempt  in  publishing,  while  the  court 
was  not  sitting,  and  perhaps  at  some  distance  of  time  and 
place,  a  libel  on  the  proceedings  of  the  court.  In  the 
elaborate  judgment  to  which  my  brother  Patterson  has 
referred,  it  is  shoWn  that  such  a  publication  may  have  a 
strong  and  immediate  tendency  to  paralyse  the  proceedings 
of  the  court.  Such  oases  may  easily  be  conceived;  the 
propriety  of  the  decision  in  the  particular  case  is  a  question 
for  the  court  itself.'^ 

An  information  was  granted  in  1788^  against  the  members 
of  the  corporation  of  Yarmouth,  for  having  entered  upon 
their  books  an  order  stating  ''that  the  assembly  were 
sensible  that  Mr.  W.  [against  whom  an  action  had  been 

were  laid  before  the  King.  Upon  this  the  Chief  Justice  caused  every 
member  of  the  court  to  be  taken  into  custody,  and  was  proceeding  to 
assert  and  maintam  the  authority  of  his  office,  when  a  written  and 
contrite  submission  signed  by  all  the  members  of  the  court,  stayed  the 
progress  of  justice.  The  submission  transmitted  to  the  Lord  Chief 
Justice  was  ordered  to  be  read  in  open  court,  and  to  be  registered  in  the 
Remembrancer's  office.  It  also  appeared  in  the  London  Gaze  tie  ^  '*a 
memorial  (as  observed  by  the  Lord  Chief  Justice)  to  the  present  and 
future  ages,  that  whoever  set  themselves  up  in  opposition  to  the  laws, 
or  think  themselves  above  the  law  wUl,  in  the  end,  find  themselves 
mistaken  : "  (C.  PI.  M.  S.  1743  ;  Holt.  L.  L.  168,  159.) 
(a)  Crawford's  case  (13  Q.  B.  613).  (6)  lb. 

(c)  Van  Sandau  v.  Turner  (6  CJ.  B.  773) ;  Ex  parte  Van  Sandau 
(1  PhilL  445,  605). 

(d)  Wilmot's  Notes  and  Opinions,  243,  252,  291. 
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pabi  IV.  bronglit  for  a  malicious  prosecution,  and  a  verdict  returned 
OHxrai  V.  for  3000Z.  damages,  which  the  court  refused  to  disturb]  was 
—  actuated  by  motives  of  pubKc  justice,  of  preserving  the 
rights  of  the  corporation  to  their  admiralty  iurisdiction,  and 
of  supporting  the  honour  and  credit  of  tne  chief  magis- 
trate; and  therefore  they  vote  him  the  sum  of  2800i/'(a) 
"  Nothing,''  said  Buller,  J.,  ''  can  be  of  greater  importance 
to  the  welfare  of  the  public  than  to  put  a  stop  to  the 
animadversions  and  censures  which  are  so  frequently  made 
on  courts  of  justice  in  this  country.  They  can  be  of  no 
service,  and  may  be  attended  with  the  most  mischievous  con- 
sequences. Cases  may  happen  in  which  the  judge  and  the 
jury  may  be  mistaken :  where  they  are,  the  law  ha^  afforded 
a  remedy,  and  the  party  injured  is  entitled  to  pursue  every 
method  which  the  law  cdlows  to  correct  the  mistake.  But 
when  a  person  has  recourse,  either  by  a  writing  like  the 
present,  bv  publications  in  print,  or  by  any  other  means, 
to  calumniate  the  proceedings  of  a  court  of  justice,  the 
obvious  tendency  of  it  is  to  weaken  the  administration  of 
justice,  and  in  consequence  to  sap  the  very  foundation  of 
the  constitution  itself.  ....  They  say  'that  W.  was 
actuated  by  motives  of  public  justice,'  &c.  But  the  judge 
and  jury  who  tried  the  cause,  confirmed  as  to  their  opinion 
by  the  Court  of  Common  Pleas,  have  said  that,  instead  of 
his  having  been  actuated  by  motives  of  public  justice,  or 
by  any  motives  which  should  influence  the  actions  of  an 
honest  man,  he  had  acted  from  mahce.  These  opinions  are 
not  reconcilable;  if  the  one  be  right,  the  other  must  be 
wrong.  It  is,  therefore,  a  direct  insinuation  that  the  court 
had  judged  wrong  in  all  they  have  done  in  this  case,  and  it 
is  therefore  clearly  a  libel  on  the  administration  of  justice. 
....  The  defendants  have,  indeed,  said  that  they  never 
meant  to  reflect  on  the  public  justice  of  the  country; 
but  that  alone  is  no  answer  to  this  application.  Where 
particular  allegations  are  made  in  applying  for  an  infor- 
mation, some  answer  must  be  given.  If  the  thing  charged 
be  capable  of  different  explanations,  it  is  fair  to  take  the 
defendants'  explanation  in  their  affidavits  that  they  did  not 
intend  anything  wrong ;  but  if  it  be  only  capable  of  one 
interpretation,  we  are  not  to  be  guided  by  such  a  general 
answer.  I  am  of  opinion  that  the  information  should  go 
against  all."  (6) 
Publication  by  A  soHcitor  in  a  bankruptcy  proceeding  was  held  guilty  of 
ff^sSir^****  a  gross  contempt  of  court  in  publishing  a  pamphlet  oontain- 
Bax  7.  WaUwi  (2  T.  R.  199). 
See  aliK)  the  remarks  of  Ashurst  and  Grose,  JJ.,  in  the  same  case. 
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ing  insnlting  observatioos  on  the  Court  of  Beview,  and  PAniy. 
on  certain  parties  engaged  in  litigation  before  it.  The  CHAnn  y. 
pamphlet  spoke  of  the  judgment  of  the  Chief  Judge  in  — 
bankruptcy  (Sir  J.  Knight  Bruce)  as  '^  an  elaborate  produc- 
tion^ wholly  beside  the  merits  of  the  case,  free  from  all 
allusions  to  the  fiEicts  or  statements  in  the  affidavits,  which 
it  was  but  charity  to  suppose  were  never  referred  to  by  the 
judge ;  free  from  all  denunciations  against  fraud ;  and  that 
the  only  object  of  it  seemed  to  have  been  to  deter  solicitors 
from  every  attempt  to  expose  and  correct  abuses  in  bank- 
ruptcy.''  The  Judge  of  the  Court  of  Review  (Sir  G.  Bose) 
considered  this  to  be  a  gross  and  scandalous  contumacy  of 
the  learned  judge,  and  a  gross  libel  upon  him,  which  ought 
to  be  visited  as  a  contempt  of  that  court,  and  committed  the 
writer  to  custody,  from  which  he  was  released  on  humbly 
apologising  and  paying  all  the  costs  incidental  to  the  appli- 
cation.(a) 

A  barrister  and  member  of  Parliament  who  wrote  a  letter 
in  threatening  and  insulting  terms  to  a  Master  in  Chancery, 
before  whom  he  had  appeared  in  support  of  a  petition  pre- 
sented by  himself  and  others,  the  tendency  of  the  letter 
being  to  induce  the  master  to  alter  the  opinion  he  was 
supposed  to  have  formed  upon  the  case,  was  committed  by 
the  Lord  Chancellor  (Cottenham)  to  the  Fleet  during  plea- 
sure, (b)  ''  The  power  of  committal,^'  said  his  Lordship,  "  is 
given  to  courts  of  justice  for  the  purpose  of  securing  the 
better  and  more  secure  administration  of  justice.  Every 
writing,  letter,  or  publication  which  has  for  its  object  to 
divert  the  course  of  justice  is  a  contempt  of  the  court. 
It  would  be  strange,  indeed,  if  the  judges  of  the  court  were 
the  only  persons  not  protected  from  libels,  writings,  and 
proceedings,  the  direct  object  of  which  is  to  pervert  the 
cause  of  justice.  Every  insult  oflfered  to  a  judge  in  the 
exercise  of  the  duties  of  his  office  is  a  contempt ;  but  when 
the  writing  or  publication  proceeds  further,  and  when,  not 
by  inference,-  but  by  plain  and  direct  language,  a  threat  is 
used,  the  object  of  which  is  to  induce  a  judicial  officer  to 
depart  from  the  course  of  his  judicial  duty,  and  to  adopt  a 
course  he  would  not  otherwise  pursue,  it  is  a  contempt  of  the 
very  highest  order.'' (c) 

(a)  Ex  parte  Turner  (S  Mont.  D.  &  De  6.  523,  551,  558). 

h)  Mr,  Lechmere  CharUorCg  case  (2  My.  &  Cr.  316). 

(c)  lb.  339.  Lord  Abinger,  C.B.,  and  Alderson,  B.,  seem  to  have 
taken  a  different  view  of  the  mode  of  dealing  with  insulting  letters 
addressed  to  a  judge,  tonching  a  matter  tmder  consideration.  <*  I  can 
only  say,*^  said  Lord  Abinger,  '^  that  if  I  received  such  a  letter  I 
shoold  not  consider  myself  at  liberty  to  commit  the  writer.^'    To  which 
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Pam  IV.  The  writer  of  a  letter  to  Lord  Hardwicke  relative  to  a 
CBApnE  v.  threatened  siiit^  and  inclosing  a  bank-note^  was  held  gnilty 
of  contempt ;  (a)  and  so  was -the  writer  of  a  letter  to  Chief 
Baron  Parker,  making  mention  of  a  cause  depending  in  the 
Court  of  Exchequer,  and  containing  a  scandalous  offer  to 
his  lordship.  (6) 

A  threatening  letter  sent  to  one  of  the  parties  or  witnesses 
in  a  suit  is  as  much  a  contempt  of  court  as  one  addressed  to 
a  judge  or  officer  of  the  court,  (c) 

Lord  Brskine,  C,  committed  to  prison  the  committee  of 
a  lunatic  and  his  wife  for  having  published  a  pamphlet,  with 
a  dedication  to  the  Lord  Chancellor,  reflecting  upon  the 
conduct  of  certain  persons  acting,  in  the  management  of  the 
affairs  of  a  lunatic,  under  orders  from  the  Court  of  Chancery. 
His  lordship  committed  also  the  printer,  and  held  that 
ignorance  of  the  contents  of  the  pamphlet  would  not  excuse 
him.(d) 

A  judge  of  assize  (Blackburn,  J.),  having  ordered  part  of 
the  court  to  be  cleared  on  account  of  the  noise  made  hj  iiie 
persons  assembled  there,  the  High  Sheriff  of  the  county 
caused  a  placard,  signed  by  him,  to  be  posted  up  in  the 
town  opposite  the  court,  in  which  he  recorded  his  protest 
against  "this  unlawful  proceeding '^  of  the  learned  judge^ 
and  said  ^'I  have  given  directions  that  the  comlj  shall  be 
opened  again  to  the  public  according  to  the  custom  and  the 
law.  All  persons,  so  long  as  they  conduct  themselves  with 
decorum,  have  a  lawfiil  right  to  be  present  in  court ;  and  I 
hereby  prohibit  my  officers  from  aiding  and  abetting  any 
attempt  to  bar  out  the  public  from  free  access  to  the  court.'' 
For  this  contempt  the  High  Sheriff  was  fined  bOOl.  by 
Cockbum,  C.J.,  who  was  sitting  in  the  next  court. (e) 

Alderson,  B.,  added :  ^'  There  would  be  a  great  many  committals  if  Budi 
a  course  were  pursued  by  the  judges."  "  Do  you  mean  to  say,"  asked 
Lord  Abinger  of  counsel,  **  that  one  of  the  judges  has  the  power  to  fine 
a  man  for  sending  him  a  silly  letter,  or  an  impudent  lettier  about  any 
matter  that  he  has  decided  ?  I  can  only  say  I  should  be  very  much 
afraid  of  exercising  it ;  (See  Rex  v.  Faidknery  2  Mont.  &  Ayr.  821, 
822). 

(a)  Martin's  case  (2  Russ.  &  MyL  674). 

(h)  MacgilVs  case  (2  Fow.  Ex.  Prac.  404). 

(c)  Smith  V.  Lakeman  (26  L.  J.  805,  Ch.) ;  Shaw  v.  Shaw  (81  L.  J. 
Prob.  85 ;  6  L.  T.  N.  S.  477 ;  2  S.  &  T.  515)  ;  Re  Muhck  (88  L.  J.  Prob. 
205;  10  Jur.  N.  S.  1188). 

(rf)  Ex  parte  Jones  (18  Ves.  287). 

(e)  In  re  the  Hi^h  Sheriff  of  Surrey  (2  F.  &  F.  287).  The  same  gentle-^ 
man  having  persisted  in  addressing  the  grand  jury  in  court  after  a 
prohibition  from  the  presiding  judge,  was  fined  bOOL  and  threatened 
with  commitment  if  he  did  not  desist  This  fine  was  remitted  on  his 
reading  a  written  apology  in  court :  (Ih,  284) 
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The  Scotch  courts  exercise  the  same  powers  as  to  com-      pam  iv. 
mitments    for  contempt    which    the    English    courts    do.     ghJtwiV. 
Hame^(a)    after   dealing   with   the    case   of   contemptuous  scotdToourto. 
demeanor  in  courts  says :   '^  It  is  equally  indispensable  to 
repress  in  the  like  speedy  and  effectual  manner  all  attempts 
which  may  be  made  with  relation  to  any  trial  depending  at 
the  time^   or  which  has  recently  been   so,  to   slander  the 
proceedings  of  the  court,  or  depreciate  the  character,   or 
suUy   the  honour  of  the  judges;    or  to   impose  on  their 
wisdom  and  pollute  the  demands  of  justice,  to  the  prejudice 
of  a  fair  and  an   impartial  trial.     In    former  times    they 
scrupled  not  summaxily  to  inflict  high  corporal  pains,  for 
transgressions  of  the  first  of  these  kinds.     As  in  the  case 
of  Donald  Campbell,  who,  in  the   course  of  a  trial,  when 
standing    among    the  multitude  by   the    courthouse,  had 
openly  accused  ^e  Earl  of  Athol,  Justice-Greneral,  of  gross 
partiiJity  and  corruption  in  the  case;    he   had  sentence, 
therefore,  to  stand  two  hours  upon  the  cuck-stool  and  make 
public  confession  of  his  fault,  and  to  have  his  tongue  bored 
by  the  common  executioner.     More  lately,  after  the  con- 
viction of  Nairn  and  Ogilvy,  certain  printers  were  rebuked 
(and,  on  account  of  their  submission,  were  dismissed  without 
farther  answer)  for  publishing  an  opinion  of  English  counsel 
on  the  case,  accompanied  with  notes  highly  injurious  to  the 
court  and  the  jury.      In  a  still  later  instance,  an  account 
had  been  published  of  a  certain  trial,  equally  slanderous  of 
the  proceedings   of  the  court,   and  contemptuous  of  the 
persons   of  the  judges;  and  here,  as  the  offence  was  not 
followed  with  the  like  symptoms  of  contrition,  the  culprits 
Johnson  and  Drummondwere  sent  to  gaol  for  three  months, 
and  till  they  should  find  surety  for  their  good  behaviour  for 
the  future.     In  these  several  instances  the  court  guarded 
their  own    honour.     In   the  following  they  were   no    less 
jealous  of  the  interest    of  justice  and  a  fair   trial.     One 
Gilkie,  a  writer,  a.gent  for  the  prosecutor  in  a  case  of  murder, 
was   condemned  to   a  montVs  imprisonment  and  to  find 
caution  for  his   good  behaviour :    after  execution    of  the 
criminal  letters,  he   had  published  sundry  memorials  and 
other  addresses  commenting  on  the   charge,  and   tending 
to  prejudice  the  public  against  the  accused.     The   Lords 
declared  on  this  occasion  '  that  such  publications  are  a  high 
indignity  to  the  court  and  most  dangerous  to  the  course  of 
justice,  as  tending  to  prepossess  and  inflame  the  minds  of  the 
country  against  the  persons  accused,  and  thereby  obstruct 
the  course  of  a  fair  trial.'     A  fine  was  awarded,  and  the 
(a)  2  Com.  189. 
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Paki  IV.  like  censure  of  all  such  unfair  practices  was  inserted  in  the 
chaTTu  V  record,  on  occasion  of  the  trial  of  Ewan  Macewen  before  the 
—  Lords  Justice-Clerk  and  Eskgrove  at  Perth,  in  May,  1785  : 
after  service  of  the  indictment,  the  agent  for  the  pannel 
had  rashly  published  and  circulated  in  the  neighbourhood^ 
a  sort  of  narrative  on  his  part,  giving  an  account  of  the 
charge,  and  the  circumstances  of  the  case/' 

In  1820,  Gilbert  M^eod  was  sentenced  to  be  imprisoned 
and  find  caution,  under  a  penalty,  for  his  good  behaviour  for 
three  years,  for  having  published,  in  a  periodical  called  The 
Spirit  of  the  Union,  a  false  and  slanderous  account  of  what 
had  passed  in  court  at  giving  sentence  of  fugitation  against 
George  Eanloch,  and  one  which  was  calculated  to  raise 
groundless  doubts  and  jealousies  of  the  due  administration 
of  justice  in  the  Court  of  Justiciary,  (a) 

A  newspaper  having  published  (pending  the  trial  of  this 
Gilbert  M^Leod,  the  same  year,  on  a  charge  of  sedition)  a 
paragraph  inserted  by  William  Watson,  which  gave  a  false 
and  exaggerated  account  of  the  charge  against  tiie  accused, 
and  made  his  case  the  subject  of  pubUc  discussion,  the  court 
found  "  that  such  conduct  is  derogatory  to  the  authority  of 
this  court,  dangerous  to  parties,  whether  prosecutors  or 
pannels,  and  subversive  of  the  principles  of  a  fair  trial ;" 
but  in  respect  of  circumstances  of  extenuation  stated  by 
Watson,  they  dismissed  him  with  a  rebuke  and  a  fine  of 
five  pounds. (6) 

It  appears  that  in  those  cases  where  the  publication  of 
statements  having  a  tendency  to  interfere  with  the  adminis- 
tration of  justice,  does  not  call  for  punishment,  the  court 
may  nevertheless  interfere  to  prohibit  such  publication. 
Thus,  in  1829,  William  Haire  being  charged  with  the  murder 
of  James  Wilson,  on  the  motion  of  the  counsel  for  the 
accused  with  reference  to  an  advertisement  of  a  forthcoming 
publication  of  the  confessions  of  William  Burke,  which  had 
been  announced  in  the  Edinburgh  Evening  Oowant,  the 
Lords  *'  prohibit  the  editor  and  publisher  of  the  Edinburgh 
Evening  Courant  from  publishing  or  circulating  any  state- 
ment relative  to  the  alleged  murder  of  James  Wilson,  or 
anything  prejudicial  to  the  prisoner,  William  Haire,  in  the 
said  confession,  or  doing  anything  whereby  the  same  may 
be  published,  till  the  proceedings  now  in  dependence  against 
the  said  William  Haire  shall  be  brought  to  a  conclusion, 
and  recommend  to  the  publishers  of  all  newspapers  to 
abstain  in  like  manner  from  doing  so  .''(c) 

(a)  Shaw's  Cases,  No.  4.  (b)  lb.  No.  6. 

(c)  Bell's  notes,  165.  See  also  Emond's  case  (7  December,  1829,  Shaw, 
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Colonial  courts  of  record  possess  tile  same  power  of  com-      pa«t  iv. 
mitment  for  contempt  that  the  home   courts  do^  and  an     CHAnnv. 
appeal  will  not  lie  firom  such  a  commitment  to  the  Privy  ooionua^aru 
Cfouncil.(a) 

In  these  cases^  however,  it  must  appear  clearly  on  the 
face  of  the  order  that  the  party  had  committed  a  contempt^ 
that  he  had  been  duly  summoned  to  make  his  defence,  and 
that  the  punishment  awarded  for  the  contempt  was  an 
appropriate  one.  (6) 

Where  a  barrister  and  attorney  wrote  a  letter  to  the 
Chief  Justice  of  Nova  Scotia,  reflecting  on  the  judges  and 
the  administration  of  justice  generally  in  the  court,  but 
wrote  it  not  in  his  professional  capaci^,  but  in  his  private 
capacity  as  a  suitor  in  respect  of  a  supposed  grievance  and 
injury  done  him  as  a  suitor,  the  Privy  Council  held  that  an 
order  suspending  the  writer  from  practising  in  the  court 
was  not  an  appropriate  punishment  for  the  ofience,  and  on 
that  ground  advised  Her  Majesty  to  discharge  the  order,  (c) 
"The  letter,^'  said  Lord  Westbury,  in  delivering  the 
judgment  of  the  Privy  Council,  "  was  a  contempt  of  court 
which  it  was  hardly  possible  for  the  court  to  omit  taking 
cognisance  of.  It  was  an  offence,  however,  committed  by 
an  individual  in  his  capacity  of  a  suitor  in  respect  of  his 
supposed  rights  as  a  suitor  and  of  an  imaginary  injury  done 
to  him  as  a  suitor,  and  it  had  no  connection  whatever  with 
his  professional  character,  or  anything  done  by  him  profes- 
sionally either  as  an  ttdvocate  or  an  attorney.  It  was  a 
'  contempt  of  court  committed  by  an  individual  in  his  per- 
sonal character  only.  To  offences  of  that  kind  there  has 
been  attached  by  law  and  by  long  practice  a  definite  kind 
of  punishment,  viz.,  fine  and  imprisonment.  It  must  not, 
however,  be  supposed  that  a  court  of  justice  has  not  the 
power  to  remove  the  officers  of  the  court  if  unfit  to  be 
entrusted  with  a  professional  status  and  character.  If  an 
advocate,  for  example,  were  found  guilty  of  crime,  there  is 
no  doubt  that  the  court  would  suspend  him.     If  an  attorney 

229).  For  Lord  Cottenham^s  opinion  as  to  the  jurisdiction  of  the  Court 
of  S^sion  to  prevent  by  interdict  the  publication  of  libellous  statements, 
see  1  H.  L.  Cas.  376. 

(a)  McDermott  v.  The  Judges  of  British  Guiana  (L.  Rep.  2  P.  C.  App. 
841 ;  20  L.  T.  N.  S.  47).  See  also  Rainy  v.  The  Justices  of  Sierra  Leone 
(8  Moore's  P.  C.  C.  47,  54),  and  Hughes  v.  Porral  (4  Ikloore's  P.  C.  C.  41 ). 

(6)  See  per  Lord  Chelmsford  (L.  Rep.  2  P.  C.  App.  863),  and  Re 
Wallace  (L.  Rep.  1  P.  C.  App.  283 ;  14  L.  T.  N.  S.  286 ;  36  L  J.  9, 
P.  C.  C;  14  W.  R.  609);  Re  Pollard  (5  Moore's  P.  C.  C.  Ill ;  L.  Rep. 
2  P.  C.  App.  106)  ;  Re  Dotmie  and  ArrindeU  (3  Moore's  P.  C.  C.  414). 

(f)  fif  Wallace  {uhi  supra).  See  also  Re  Dowuie  and  Arrinddl 
(8  Moore's  P.  C.  C.  414). 
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be  foand  guilty  of  moral  delinquency  in  his  private  diaracter^ 
there  is  no  doubt  that  he  may  be  struck  off  the  roll.  Bat 
in  this  particular  case  there  is  no  delictum  brought  forward 
or  assigned^  except  that  which  results  from  the  fact  of 
addressing  an  improper  and  contemptuous  letter  to  the 
chief  justice  of  the  court,  in  respect  of  something  supposed 
to  have  been  done  unjustly  to  the  writer  in  his  private  capa- 
city as  a  suitor.  We  think,  therefore,  there  was  no  necessity 
for  the  judges  to  go  further  than  to  award  to  that  offence 
the  customary  punishment  for  contempt  of  court/' (a) 

The  calumniation  of  parties  Who  are  concerned  in  a  cause 
before  the  court,  or  any  publication  which  attempts  to  create 
prejudice  against  any  of  them  before  the  cause  is  heard,  and 
thus  tends  to  influence  its  result^  constitutes  a  contempt. 

The  rules  which  have  been  laid  down  as  to  £Edr  oomment 
on  matters  of  public  interest  and  notoriety,  do  not  extend 
to  comments  on  matters  still  pending,  waiting  for  argument 

(a)  Besides  contempts  of  court  conunitted  by  means  of  libelloas 
writings  (with  which  alone  this  work  professes  to  deal),  the  oonriB  have 
frequently  punished  by  attachment  tne  utterance  of  contemptaoos  or 
contumelious  words,  and  also  the  contemptuous  demeanour  of  pardes 
before  it.  Contempts  of  court  by  means  of  words  are  also  indictable. 
The  following  are  examples  of  this  general  head  of  contempts :  Calling  a 
magistrate,  in  a  court  of  justice,  a  fool,  but  not  so  spealang  of  him  in 
his  absence,  and  without  reference  to  tiie  execution  of  nis  office  (^Siauumt 
V.  Sweetey  Cro.  Eliz.  78 ;  Reg.  v.  WrighUon,  Salk.  698 ;  see  also  2  BolL 
Rep.  78 ;  4  Inst.  181 ;  Ex  parU  the  Mayor  of  Yarmouthy  1  Cox  Grim. 
Cas.  122);  giving  the  lie  to  the  steward  of  a  manor  holding  a  court  leefc 
{Earl  of  Lincoln  v.  Fisher,  Cro.  Eliz.  681*;  Ow.  113 ;  Mo.  470),  or 
telling  him  in  court  that  he  is  forsworn  (2  Rol.  Abridg.  78) ;  saying 
to  justices  in  session  **  Though  I  cannot  have  justice  here,  I  will  bare 
it  elsewhere''  {Rex  v.  Mauo,  1  Keb.  508 ;  1  Sid.  144)  ;  putting  <m 
one's  hat  in  presence  of  the  lord  of  a  court  leet,  and  saying  he  cared 
not  what  he  could  do  {Bathttrst  v.  Coxe,  1  Keb.  451,  465  ;  Raym.  78) ; 
saying  to  a  justice  of  the  peace  in  the  execution  of  his  office  that  he  was 
a  rogue  and  liar  {Rex  y.  Retrely  1  Str.  420) ;  but  not  sayiag  of  a  jnstioe 
in  his  absence  that  he  wafi  a  scoundrel  and  a  liar  {Rex  v.  Weltje,  2  Camp« 
142).  And  a  court  may  be  insulted  by  the  most  innocent  words  uttereii 
in  a  peculiar  manner  and  tone  {Per  Lord  Denman,  C.J.,  Cams  Wilm's 
case  J  7  Q.  B.  1015).  Wherever  a  justice  may  commit  for  such  words,  the 
offender  may  also  be  indicted  for  the  nusdemeanonr  (Str.  420).  A  justaoe 
can  commit  only  where  the  contemptuous  words  are  spoken  in  his  pre- 
sence ;  in  other  cases  the  remedy  is  by  indictment  of  tne  offender:  (Aftic 
V.  Revel,  ubi  supra.  See  also  Rex  v.  Wnghtson,  ubi  supra,  and  1  Ven^ 
169  ;  2  Keb.  249  ;  Hutt.  131 ;  3  Mod.  139 ;  Rex  v,  Selby,  Mich.  4^J& 
K.  B. ;  Rex  v.  Penny,  1  Ld.  Raym. ;  RexY.  Pocock,  Str.  1157.)  Aba^JoJ^r 
may  also  commit  a  contempt  of  court  in  the  conduct  of  a  car'^^^Tlft 
Pater,  33  L.  J.  142,  Q.  B.)  ;  and  so  may  one  of  the  parties  tou^^  J^ 
in  the  course  of  addressing  the  jury!  {Rex  v.  Davison,  4  B.  f  igM 

As  to  contempts  of  county  courts  see  sect.  113  of  9  &  10^^  *  5i*" 

the  case  of  Levy  v.  Moylan  (19  L.  J.  308,  C.  P.);  and  *»i_  -^oa  *'^J^i 
ecclesiastical  courts,  see  2  &  8  Will.  4,  c.  93.  ^^^>  1«JW,  .»tfiwr 
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and  decision^  which  haye  a  direct  tendency  towards  directing      Pin  ly. 
and  swaying  the  mind  of  the  court  or  jnry^  by  whom  the    OEArm  y. 
cause  is  to  be  determined,  (ei)  — 

The  publication  by  a  newspaper  of  a  paragraph  taxing 
certain  witnesses  in  a  pending  cause  with  "  turning  affidayit 
men/'  was  held  a  contempt  of  court  by  Lord  Hardwicke. 
His  lordship  construed  the  words  *'  affidayit  men''  to  mean 
'' persons  who  are  ready  upon  all  occasions  to  make  affidayits 
without  regarding  whether  they  haye  any  cognisance  of  the 
facts/'  and  committed  the  printers  to  prison^  obserying(b) 
that  "  nothing  is  more  incumbent  upon  courts  of  justice 
than  to  pre^erye  their  proceedings  from  being  misrepre- 
sented; nor  is  there  anything  of  more  pernicious  conse- 
quence than  to  prejudice  the  minds  of  the  public  against 
persoBS  concerned  as  parties  in  causes^  before  the  cause  is 

finally  heard Tliere  cannot  be  anything  of  greater 

consequence  than  to  keep  the  streams  of  justice  clear  and 
pure^  that  parties  may  proceed  with  safety  both  to  them- 
selyes  and  their  characters." 

The  publication  in  a  newspaper^  pending  a  cause  in 
Chancery^  of  articles  reflecting  on  the  plaintiff  and  his 
witnesses^  and  characterising  the  Chancery  proceedings  as 
yexatious  and  unprincipled,  and  representing  the  affidayits  as 
containing  glaring  misrepresentations  which  the  editor 
belieyed,  and  heartily  hoped,  would  lead  to  an  indictment 
for  perjury,  was  held  a  contempt  of  court  by  the  Master  of 
the  Rolls  (Lord  Langdale).  '^  If  parties  in  the  prosecution 
of  their  rights,"  said  his  Lordship,  "  are  to  be  exposed  to 
this  species  of  attack,  and  are  to  be  placed  in  such  a  situa- 
tion that  they  cannot  safely  proceed  in  the  defence  of  their 
rights,  and  if  witnesses  are  in  this  way  deterred  from  coining 
forward  in  aid  of  legal  proceedings,  it  will  be  impossible 
that  justice  can  be  administered.  It  would  be  better  that 
the  doors  of  the  courts  of  justice  were  at  once  closed."  (c) 

It  was  held  a  gross  contempt  of  court  to  publish  in  a 
newspaper  an  article  commenting  on  affidayits  which  had 
been  filed  on  behalf  of  the  plaintiff  in  a  suit,  but  were  not 
yet  before  the  court;  and  the  publisher,  after  making  an 
ample  apology,  was  ordered  to  pay  the  costs  of  a  motion  to 
commit  him.((Q 

It  is  also  a  contempt  to  reprint  in  another  newspaper  an  ^^°*°' 

(a)  See  oer  Wood,  V.C.,  mhbome  v.  Mostm  (17  L.  T.  N.  S.  7; 
L.  Rep.  7  Eq.  57). 

(ft)  2  Atk.  469.  (c)  Littler  v.  Thompson  (2  Beav.  129). 

{(f)  Tichborne  v.  Mostyn  (17  L.  T.  N.  S.  5  ;  L.  Rep.  7  Eq.  65).  See  the 
language  of  Wood,  V.C.,  on  this  subject,  cited  ante,  p.  45,  46. 
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article  of  this  sort.  In  the  case  last  referred  to,  a  motion 
to  commit  the  publishers  of  two  newspapers  which  had 
simply  reprinted  the  article  was  refused,  but  the  publishers 
had  to  pay  their  own  costs.  The  printer  of  a  newspaper  which 
had  gone  beyond  merely  reprinting  the  article,  was  made 
to  pay  the  costs  of  the  motion,  (a) 

Vice-Chancellor  Kindersley  committed  to  prison  the  pub- 
lisher of  a  newspaper,  for  having  published  a  leading  article 
commenting  on  affidavits  made  in  a  suit  in  Chancery,  which 
had  not  yet  come  on  for  hearing,  and  holding  up  to  ridicule 
the  makers  of  the  affidavits,  and  characterising  their  condnct . 
as  utterly  disgraceful.  (6) 

If  a  court  make  an  order  prohibiting  the  publication  of 
the  proceedings  pending  a  trial  likely  to  continue  for  several 
successive  days,  it  is  a  contempt  of  court  to  disobey  such 
order,  (c) 

On  a  similar  ground,  viz.,  that  the  publication  tended  to 
prejudice  the  world  with  regard  to  the  merits  of  the  cause 
before  it  was  heard,  the  act  of  a  party  whg  printed  his 
brief  before  the  cause  came  on,  was  held  a  contempt  of 
court,  though  there  was  nothing  in  the  publicatiou  reflecting 
upon  the  court  in  any  wa,j.{d) 

It  was  also  held  a  contempt  of  court  for  a  newspaper  to 
publish,  before  it  was  heard,  a  petition  which  had  been 
presented  to  the  Court  of  Chancery  for  the  winding-up  of 
a  company,  containing  grave  charges  against  the  directors. 
It  was  contended,  on  behalf  of  the  newspaper  proprietor, 
that  the  case  of  a  petition  to  wind-up  was  an  exceptional 
one,  because  under  the  Act  it  must  be  advertised,  and  the 
advertisement  must  be  accompanied   by  a  statement  that  | 

(a)  Ih,    See  also  Tichbome  v.  Tichhome  (22  L  T.  N.  S.  55). 

lb)  Felkiny.  Herbert  (9  L.  T.  N.  S.  635 ;  38  L.  J.  294,  Ch.)  In  this  ca«e  the  | 
publisher  was  released  from  custody  after  ten  days'  confinement,  on  payment  ! 
of  costs  and  fees,  and  humbly  apologising  to  the  court  for  the  contempt 
which  he  had  committed.  The  motion  for  his  discharge  was  opposed  on 
the  ground  that  he  should  also  have  apologised  to  the  persons  who  had 
made  the  affidavits,  and  whom  he  had  mjured  by  the  reflections  contained 
in  the  leading  article.  The  Vice-Chancellor,  however,  thought  that  the 
making  of  such  an  apology  could  not  be  made  a  condition  prec^ent  to 
his  discharge.  "  He  was  not,"  said  his  Honour,  "  committed  for  an 
offence  against  anything  appertaining  to  the  honour  or  character  of  the 
defendants,  but  because  the  language  used  was  a  contempt  of  this  coort, 
and  tending  to  impede  the  course  of  justice ;  not  because  it  was  au  offence 
against  any  given  individuals ;  and  when  he  applies  to  be  discharged, 
and  expresses  his  contrition,  how  can  the  judge  say  he  will  not  discharge 
him,  unless  he  does  something  in  respect  of  a  matter  for  which  he  vras 
not  committed?"     (ib.)  (c)  See  Rex  v.  dement  (4  B.  &  Aid.  218). 

(d)  Sec  per  Lord  Hardwick  (2  Atk.  471)  :  S.  C.  nam.  Roach  v.  Garvan 
(2  Dick.  794). 
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persons  desiring  to  possess  it  might  obtain  copies  from  the  part  iv. 
solicitor  by  an  ordinary  application.  Malins^  V.C,  said :  qhawwi  v. 
"  No  doabt^  every  contributory  and  creditor  can  obtain  such  — 
copies,  but  it  is  not  open  to  any  one  of  the  public,  strangers 
to  the  matter,  and  does  not  give  a  general  licence  to  publish 
the  petition.  It  is  the  duty  of  the  solicitor,  before  he  gives 
copies  of  such  a  petition,  which  frequently  contains  unplea- 
sant charges,  to  ascertain  whether  the  applicants  are  con- 
tribntories  or  creditors :  he  cannot  give  copies  to  anyone 
who  will  pay  for  them.  There  is  nothing  in  the  Act  or 
rules  which  sanctions  the  publication  of  a  petition  of  this 
kind,  any  more  than  a  bill  in  Chancery.  It  was  said  that 
there  was  no  intention  to  injure  in  this  publication ;  but  it  is 
a  sound  rule  that  you  cannot  dive  into  men^s  minds,  but 
must  draw  inferences  from  their  acts.  In  this  case  I  must 
attribute  to  these  proprietors,  that  they  did  not  print  these 
grave  charges  of  fraudulent  conduct  against  these  directors 
unknowingly  and  unwittingly.  They  may  be  true  or  false, 
but  that  must  be  decided  on  the  evidence.  If  you  once 
permit  such  a  publication  as  this,  any  person  may  file  a 
petition,  and  any  proprietor  of  a  newspaper  may  print  and 
publish  it,  and  thus  it  may  be  made  the  vehicle  of  grievous 
injury  to  an  individual  character.'' (a) 

It  is  a  contempt  of  court  for  lie  solicitor  of  one  of  the  Pabiioation  or 
parties  in  a  suit  to  write  letters  for  publication  in  a  newspaper,  ^^ho^ot  one 
which  tend  to  influence  the  result  of  the  suit.  (6)  '^t  is  °' *»>•  p^^s. 
highly  important,''  said  Lord  Romilly,  M.R.,(c)  "that  the 
court  should  not  allow  steps  of  this  sort  to  be  taken  by  the 
officers  of  the  court  in  causes  in  which  they  are  engaged, 
which  possibly  may  have  an  effect  favourable  to  their  client 
or  unfavourable  to  the  other  side ;  and  I  may  further  say 
that  if  I  am  to  go  minutely  into  every  sentence  of  a  letter 
which  is  written  in  a  public  newspaper,  to  say  this  is  ques- 
tionable, and  that  is  doubtful,  and  the  like,  it  is  imposing  a 
task  and  a  duty  upon  the  court  which  it  will  be  impossible 
to  perform.  There  is  one  distinct  line  drawn,  which  is  this, 
that  gentlemen  who  are  concerned  for  contending  clients  in 
this  court,  whether  solicitors  or  counsel,  should  abstain 
entirely  from  discussing  the  merits  of  those  questions  in 
public  print ;  if  they  do  it  at  all,  they  ought  to  put  their 
names  to  their  communications.  But  to  let  the  public  suppose 
that  it  is  merely  done  by  a  person  who  takes  a  great  interest 
in,  and  has  great  knowledge  of  the  subject,  and  discusses 

(a)  Re  Cheltenham  and  Swansea  Railway  Carriage  and  Wagon  Com- 
pany (20  L.  T.  N.  S.  169  ;  L.  Rep.  8  Eq.  580). 

(6)  Daw  V.  Eky  (L.  Rep.  7  Eq.  49).  (c)  lb.  61. 
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it  from  a  public  point  of  view^  when^  if  the  fi&ct  were  kncfwn, 
he  is  tlie  solicitor  of  the  defendant^  and  has  the  strongest 
possible  interest  in  hia  success^  is  in  my  opinion^  hig^Uy 
reprehensible/' 

The  letters  published  in  this  case  were  anonymous.  The 
suit  was  to  restrain  the  infringement  of  a  patent^  one  of  the 
issues  raised  being  as  to  the  novelty  of  the  plaintiff's  inven- 
tion, and  the  letters  written  by  the  defendant's  solicit^M* 
stated  facts  tending  to  disprove  tJie  novelty  of  the  invention. 
On  the  appearance  of  the  first  letter,  the  plaintiff  wrote  to  tlie 
editor  referring  to  the  suit,  and  suggesting  that  the  writer 
of  the  published  letter  was  an  interested  party.  Notwith- 
standing this,  the  editor,  besides  refusing  to  insert  the  plain- 
tiff's letter,  as  containing  personal  imputations,  afterwards 
published  a  further  anonymous  letter  from  the  defendant's 
solicitor,  knowing  that  he  was  a  solicitor,  but  not  knowing 
that  he  was  the  solicitor  in  the  pending  suit.  A  motion  was 
made  to  commit  the  editor  also  for  a  contempt  of  courts  but 
the  motion  was  refused,  the  editor,  however,  having  to  pay 
his  own  costs.  Lord  Bomilly  said :  "  The  case  of  the  editor 
of  a  newspaper  is  very  different  from  that  of  persons  who 
write  letters  to  the  paper  for  publication.  His  duty  is 
simply  to  take  no  part  in  matters  purely  personal  between 
individuals,  or  in  matters  which  are  the  subject  <^  a  lawsnit. 
But  it  often  happens  that  private  matters  are  so  mixed  up 
with  public  matters  into  whidi  it  is  his  duty  to  enter,  that  it 
is  very  difficult  to  draw  the  distinction  between  them.  In 
this  case,  if  the  editor  had  inserted  Mr.  D.'s  [the  plaintiff's] 
letter,  I  should  have  thought  that  there  was  nothing  in  his 
conduct  calling  for  the  interference  of  the  court ;  but  he  did 
not  insert  it,  and  afterwards,  with  notice  that  a  suit  was 
pending,  with  the  knowledge  that  the  author  of  the  letters 
was  Mr.  C,  and  that  Mr.  C.  was  a  solicitor,  which  ought  to 
have  induced  him  to  inquire  further,  and  ascertain  the  exact 
position  which  Mr.  C.  occupied,  he  allowed  farther  letters  on 
both  sides  to  be  published.  I  am  inclined  to  think,  by  what 
the  plaintiff  told  him,  he  was  put  upon  inquiry  whether 
'  Copper  Cap '  [tlie  nom  de  phime  of  the  letter-writer]  was 
connected  with  the  suit."  His  Lordship,  having  taken  time 
to  consider  the  matter,  said,  on  a  subsequent  day :  ''  As 
regards  the  case  of  the  editor,  I  think  that  he  did  not  show 
quite  the  forbearance  towards  Mr.  D.  that  he  might  have 
done,  considering  how  materially  interested  Mr.  3.  was  in 
the  matter;  and  that  he  might  have  made  some  little  excuse 
for  the  warmth  which  Mr.  D.  showed  upon  the  subject.  At 
the  same  time  there  is  nothing  I  can  find  against  the  editor 
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E>r  which  I  can  require  him  either  to  make  an  apology      partiv. 
to  pay  the  costs  of  this  motion;  but,  for  the  reasons  I    ouAnn.  v. 

on  the  last  occasion,  I  cannot  give  him  costs.     That        — 
out  of  the  question. .    He  has  certainly  shown  a  tendency 
decide  against  Mr.  D. ;  but  I  also  ^1  for  the  difficult 

r>8ition  in  which  an  editor  is  placed  in  such  cases.     But,  as 
said  before,  with  respect  to  him  I  can  make  no  order  .^^ 
If  one  of  the  parties  to  a  suit  has  himself  supplied  the  Pvty  supply. 
newspaper  with  the  information  upon  which  comments  are  wuh  ISlro^SJT 
made^  he  is  not  in  a  position  to  complain  of  the  contempt.  TOm^??of 

Where  the  plaintiff  in  a  suit  procured  the  insertion  in  a  contempt 
local  newspaper  of  a  statement  of  his  claim,  and  his  agent 

£,ve  the  newspaper  proprietor  a  copy  of  the  bill,  a  motion 
ving  been  made  to  commit  the  proprietor  for  contempt 
in  publishing  certain  articles  disparaging  the  plaintiff's  claim. 
Bacon,  V.C.,  refused  to  make  any  order  whatever  in  the 
matter,  saying :  ''I  am  not  considering  the  offence  committed 
against  the  court  by  contempt,  but  the  right  which  the 
plaintiff  in  the  suit,  who  has  endeavoured  to  make  use  of  a 
newspaper  for  his  own  purpose,  has  to  come  afterwards  and 
complain  of  subsequent  statements  or  comments,  not  male- 
volent and  not  libellous,  upon  the  subject  which  he  has 
submitted  to  the  editor  of  that  newspaper.  What  right  has 
he  to  be  here  to  complain  f  I  cannot  conceive  that  he  has 
the  slightest  right  in  the  world.^^(a) 

Though  one  party  to  a  suit  in  Chancery  publish  newspaper  Pobiication  by 
attacks  on  the  conduct  of  his  opponent,  the  latter  will  not  be  ^f^fy^^* 
allowed,  by  way  of  defence,  to  pubHsh,  pending  litigation,  5J^"jf  J^°°  ^^ 
ex  pwrte  garbled  accounts  of  any  of  the  proceedings  in  court 
or  before  the  examiner.  (&) 

In  a  case  of  this  kind.  Lord  Hatherley  (when  Vice- 
ChanceUor  Wood)  restrained,  by  injunction,  the  publica- 
tion of  a  pamphlet  containing  an  unfair  account  of  the 
evidence  of  one  of  the  witnesses,  taken  before  the  examiner, 
saying:  ^'If  the  one  party  endeavours  to  prejudice  the 
public  in  any  way  agftinst  the  other  litigant  party,  there 
is  not  the  slightest  justification  for  the  other  party  doing 
the  same ;  and  this  court,  in  the  administration  of  justice, 

always  takes  care  that  neither  party  shall  do  it 

I  quite  agree  with  the  respondent's  counsel  in  thinkin^that 
the  present  times  are  very  different  from  those  of  Lord  Hard- 
wicke,  and  that  the  present  feeling  and  the  general  judgment 
of  mankind  as  to  what  is  or  is  not  proper  to  be  published,  are 

(a)   Vemtm  v.  Vernon  (23  L.  T.  N.  S.  697). 

(h)  Coleman  v.  Weet  Hartlepool  Harbour  and  Railway  dmpany  (2  Ll  T. 
N.8.  766;  8  W.  R.  734). 
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exceedingly  diflferent  to  what  they  were  at  that  time.  That 
may  at  once  be  conceded ;  but  at  the  same  time,  even  as 
regards  the  publicity  of  proceedings  in  courts  of  justice,  and 
when  it  is  a  question  between  parties  who  are  not  litigant^ 
but  between  one  of  the  parties  litigant  and  the  publisher  of 
a  newspaper,  for  instance ;  even  as  between  these  parties  the 
court,  in  these  days,  recognising  in  the  highest  possible 
degree  the  importance  of  the  public  being  duly  and  fairly 
informed  of  all  that  takes  place,  yet  does  tate  care  that  there 
shall  only  be  such  proper  information  published  in  a  fair  and 
reasonable  manner.  I  mean  that  courts  of  justice,  in  giving 
directions  to  a  jury  as  to  the  ultimate  result  in  that  which  is 
or  is  not  a  fair  publication,  always  leaves  it  for  the  considera- 
tion of  such  jury  whether  or  not  an  independent,  or  supposed 
to  be  independent,  person,  who  has  published  a  narrative  of 
proceedings  of  a  court  of  justice,  has  published  them  in  a  fair 
and  reasonable  manner,  being  anxious  to  inform  the  public ; 
or  whether  there  is  evidence  of  malice  in  the  modes  in  which 
the  report  was  framed.  Now,  this  court,  in  dealing  between 
litigants,  takes  care  that  the  litigants  shall  not,  by  such 
foolish  attempts  as  appear  to  me  to  have  been  made  on  both 
sides  here,  create  public  prejudice,  each  against  his  opponent, 
in  the  progress  of  the  litigation,  which  ought  to  be  conducted 
with  all  proper  calmness  and  discretion,  and  for  the  purpose 
of  eliciting  truth."  (a) 

The  publication  of  the  proceedings  in  court,  pending  liti- 
wtio?byn?w8-  gation,  by  a  newspaper  reporter,  differs  from  a  publication 
ud^7JSw^n  ^y  ^^^  of  the  parties  to  the  litigation  in  this,  that  there  is  a 
by  one  of  the     primA  fade  presumption  against  the  fairness  of  the  latter 

fmblication.  ''  Nobody,"  said  Lord  Hatherley,  in  the  case 
ast  referred  to,  (6)  ''  feels  more  sensibly  than  myself  the 
advantage  of  having  a  fair  publication  of  all  that  takes 
place  in  a  court  of  justice ;  but  I  make  this  observation, 
that  whenever  one  of  the  litigants  is  the  party  making 
the  statement,  that  is  a  very  strong  primd  fade  presump- 
tion against  its  being  at  all  fair,  ^na  that  in  any  case  in 
which  a  litigant  makes  a  publication,  it  is  exceedingly 
different  from  that  which  a  newspaper  reporter  would 
publish  simply  in  the  discharge  of  what  was  his  duty. 
Such  a  case  is  widely  different.  I  am  not  aware  that  any 
case  precisely  like  this  has  occurred  before ;  but  I  had  no 
hesitation  in  granting  the  interim  order  for  the  injunction  in 
the  first  instance,  because  I  was  aware  of  what  the  course  of 
all  the  courts  at  all  times  has  been,  with  reference  to  keeping 
their  proceedings  pure  from  this  false  description  of  excite- 
(a)  2  L.  T.  N.  S.  767.  (6)  2  L.  T.  N.  S.  768. 


Distinetioo 


Utigantai 


Digitized  by 


Google 


LIBELLOUS   CONTEMPTS   OP   CJOURTS   OP  JUSTICE.  377 

ment^  which  would  tend  to  bring  witnesses  into  the'witness-      paw  iv. 
box  with  their  imaginations  coloured  and  prejudiced  by  e^    CHArau  v. 
parte  statements  sent  and  circulated  among  them  by  one  of        — 
the  litigant  parties ;  and^  consequently^  it  is  a  case  in  which 
one  ought  to  prevent  any  such  undue  use  being  made  of  the 
proceedings  of  the  court/^ 

On  similar  grounds  the  publication  in  a  newspaper  of  an  AdTertiaements 
advertisement  offering  a  reward  to  any  one  who  should  make  evidS»nSS!**  '**' 
legal  proof  of  a  marriage^  in  question  before  the  Court  of 
Chancery  in  a  pending  suit^  was  held  a  contempt  of  courts 
as  having  a  tendency  to  produce  false  evidence.  '^  It  is  a 
reproach  to  the  nation/'  said  the  Lord  Chancellor  (Parker), 
''  and  an  insufferable  thing,  to  make  a  public  offer  in  print 
to  procure  evidence ;  and  is  tantamount  to  saying,  that  such 
persons  as  will  come  in  and  swear,  or  procure  others  to 
swear  such  a  thing,  shall  have  lOOZ.  reward,  and  this  in 
a  cause  now  depending  here.'  If  lOOZ.  is  to  be  allowed, 
the  same  reason  will  hold  as  to  the  allowing  of  500i.  or 
lOOOZ.  .  And  though  the  intention  of  the  person  so  adver- 
tising may  be  innocent  (and  I,  knowing  the  man,  believe  it 
was  so,  inasmuch  that  if  a  court  may  be  said  to  have 
inclinations  or  impressions  from  thence,  I  must  own,  I 
should  be  influenced  by  my  knowing  Mr.  Pool  to  be  an 
honest  man),  yet  the  justice  of  the  court,  nay  the  justice  of 
the  nation,  being  concerned  in  so  pubHc  a  case,  I  cannot 
dismiss  the  party,  though  his  counsel  offer  to  pay  costs  to 
the  other  side,  but  in  justice  and  for  example's  sake,  he 
must  stand  committed.'' (a)  Lord  Hardwicke  also  com- 
mitted a  person  who  published  an  advertisement  relating 
to  the  answer  put  in  by  the  defendant  in  a  Chancery  suit ; 
saying,  that  his  reason  for  committing  was  *'  not  only 
for  the  sake  of  the  party  injured  by  such  advertisement,  but 
for  sake  of  the  public  proceedings  in  court,  to  hinder  such 
advertisements  which  tend  to  prepossess  people  as  to  the 
proceedings  in  the  court." (6) 

It  is  not  every  unfair  report  that  the  court  will  inter- injanctfon  ta  in 
fere  to   restrain   by  injunction. (c)      ''Every   court,"   said^l^*^^*^ 
Turner,  L.  J.,  "  has  the  power  of  preventing  the  publication 
of  its  proceedings  pending  litigation ;  but  it  is  not  to  be 
exercised  in  all   cases,  and  it  is  a  question  quite  in  the 
discretion  of  the  court."  (cJ) 

The  exhibition  in  an  assize  town  of  inflammatory  publi-  PabUoatfoni 
cations  respecting  a  prisoner  about  to  be  tried  for  murder,  JSJSJnSLgwi 

with  a  dime. 
(a)  Pool  V.  Sacheverel  (1  P.  Wms.  676). 
h)  Mrs,  Farley's  case  (2  Ves.  Sen.  520). 
(c)  Brook  V.  Evans  (29  L.  J.  616,  Ch.)  (d)  lb. 
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pakt  i^.      was  considered  by  Littledale  and  Oaselee^  JJ.^  not  to  be  a 
CHAraot  v.    contempt  which  the  judge  of  assize  could  interfere  to  stop 
—         by  commitment,  fchoagh  they  thought  it ''  highly  indecorous 
and  improper,  and   one   that  might   subject  the  man  to 
punishment/'  (a)     There  is  no  doubt  that  a  criminal  infor- 
mation would  be  granted  against  him. 
wbe«b«riRt>.         It  was  the  opinion  of  Sir  G.  Rose,  judge  of  the  Court  of 
bJ^SinJ"**    Review  in  Bankruptcy,  that  the  pendency  of  proceedings 
was  not  necessary  to  give  the  court  jurisdiction  to  commit 
for  contempt  in  publishing  insulting  observations  respecting 
the  parties  to  a  proceeding  before  it. 

In  a  case   in  which  judgment   had    been   finaUy  pro- 
nounced   upon   a  petition,   but  the   order  had  not  been 
drawn  up  when  the    libel   was    published,   that    learned 
judge  said:    ^'A  distinction  has    been  attempted    to   be 
maintained,   that    in    this   case  the    proceeding  is  not  a 
pending  proceeding,  but  a  proceeding  that  has  been  con- 
cluded;   but,  even   if   this    case   could  be  so  looked  at, 
it  is  not  in  my  humble  opinion  a  right  conclusion,  that 
parties  are  at  liberty  to  attack  each  other  with  abuse  or 
libellous  statements  as  to  what  has  been  done  in  any  par- 
ticular litigation,  though  that  litigation  has.  been  brought  to 
a  close.     And  if  the  principle  be  the  protection   of  the 
subject  in  all  fair  matter  of  Utigation,  in  order  that  his  mind 
may  be  unbiassed  by  threat  or  intimidation,  and  that  he 
may  go  on  freely  through  that  course  of  proceeding  which 
the  laws  of  his  country  haye  provided  for  him,  I  cannot  but 
consider  it  the  duty  of  the  court  to  protect  him  against  an 
impression,  that  when  the  proceeding  is  concluded  he  may 
be  liable  to  imputations  and  abuse,  and  have  no  protection 
but  by  going  into  a  court  of  law  for  damages  in  an  action 
for  libel.     I  apprehend  it  is  the  duty  of  the  court  to  the 
suitors,  to  tell  them  that,  though  the  matter  is  ended  with 
respect  to  them,  the  court  will  still  protect  them,  as  if  the 
litigation  or  the  business  of  the  court  were  still  pending, 
and  that  the  principle  is  not  varied  by  the  circumstance 
that  the  matter  is  altogether  concluded.     And  I  am  rather 
fortified  in  that  mode  of  dealing  with  the  question,  because, 
if  the  attention  of  the  learned  counsel  be  directed,  I  think, 
to  that  case  in  AtJdns,  unless  I  am  mistaken,  it  will  be 
found  that  the  decree  was  pronounced,  and  that  what  took 
place  did  not  take  place  until  after  the  court  had  dismissed 
the  matter.*'  (fc) 
A  petition  on  which  judgment  had  been  finally  pronounced, 

(a)  Rex  V.  Gilham  (1  Mood.  &  Malk.  165). 

lb)  Ex  parte  Turner  (3  Mont.  D.  &  De  G.  544,  545). 
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but  on  which  the  order  had  not  been  drawn  np,  was  con-      pam  iv. 
sidered  by  the  same  learned  jndge  to  be  a  pending  proceeding    OHAran  v. 
for  the  purpose  of  rendering  a  publication  reflecting  on  any         — 
of  the  parties  a  contempt  of  court,  if  the  actual  pendency  of 
a  proceeding  were  necessary  to  give  the  court  jurisdiction  to 
commit,  (a) 

A  warrant  of  commitment  by  the  judge  of  a  superior  wuT*Dt  or 
court  maybe  in  general  terms; (6)  but  it  must  be  for  |^ <*^'"'*""** 
time  certain. (e) 

The  court  may  proceed  against  the  offender  by  granting  j 
an  attachment  in  the  first  instance,  or  by  granting  a  rule 
calling  on  him  to  show  cause  why  an  attachment  should  not 
issue  agiunst  him.(c{) 

m.   LiBBLS  ON  FOBBION  BuLBBS,  AmBASSABOBS,  &C. 

Any  publication  which  tends  to  degrade,  revile,  and 
defame  persons  in  considerable  situations  of  power  and 
dignity  in  foreign  countries,  may  be  taken  to  be  and  treated 
as  a  libel,  and  particularly  where  it  has  a  tendency  to  inter- 
rupt the  pacific  relations  between  the  two  countries :  if  the 
publication  contains  a  plain  and  manifest  incitement  and 
persuasion  addressed  to  others  to  assassinate  and  destroy  the 
persons  of  such  magistrates,  as  the  tendency  of  such  a 
publication  is  to  interrupt  the  harmony  subsisting  between 
two  countries,  the  libel  assumes  a  still  more  criminal  com- 
plexion, (a) 

Thus  was  the  law  laid  down  by  Lord  Ellenborough  on  the 
trial  of  Jean  Peltier,  in  1803,  upon  an  information  for  a  libel 
on  Napoleon  Bonaparte,  first  consul  of  the  French  Republic. 
The  libel  contained  the  following  passages,  amongst  others : 
'^  Oh  I  eternal  disgrace  of  France  I  Gsdsar,  on  the  banks  of 
the  Rubicon,  has  against  him,  in  his  quarrel,  the  Senate, 
Pompey,  and  Gate ;  and  in  the  plains  of  Pharsalia,  if  fortune 
is  unequal — ^if  you  must  yield  to  the  destinies,  Rome,  in  this 
sad  reverse — at  least  there  remains  to  avenge  you  a  poniard 
among  the  last  Romans  :'^(/)  ''He  is  proclaimed  chief  and 

(a)  Ex  parte  Turner  (3  Mont.  D.  k  De  G.  544,  546). 
(h)  ExparU  Fernandez  (10  C.  B.  N.  S.  8 ;  6  H.  &  N.  717). 
(c)  Rex  V.  Jamu  (5  B.  &  Aid.  894). 

(^  See  Lechmere  CharUon's  case  (2  My.  &  Cr.  816) ;  Bex  y.  ClemeuU 
(4  B.  &  Aid.  218);  Amm.  (2 Barnard 43)  ;  Rex  v.  Wyatt  (8 Mod.  123). 
(e)  Per  Lord  iaienborough,C.  J.,  Rexr.Auier  (28  Howdl's  St.  Tr.  617). 
(/)  ''DelaFraace,dlioiiteetemeUeI 

Cter,  au  bord  da  Bubiooii, 

A  Gontre  lu  dans  aa  qnerdle 

Le  Senait,  Pomp6e,  et  Caton. 

£t  dans  lee  plaines  de  Phanale, 

Si  la  fortune  est  in^gale-^ 
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FMiT  IV.  consul  for  life.  As  for  me,  far  from  envying  his  lot,  let  him 
GHAra  V.  name — I  consent  to  it — his  worthy  successor.  Carried  on 
—  the  shield,  let  him  be  elected!  Finally  (and  Bomulus 
recalls  the  thing  to  mind),  I  wish  that  on  the  morrow  he 
may  have  his  apotheosis.  Amen.^^(a)  Lord  Ellenborough, 
having  called  the  attention  of  the  jury  to  these  pc^sages, 
said  that  it  appeared  to  him  that  the  aim  and  tendency  of  the 
passages  was  to  degrade  and  villify,  to  render  odious  and 
contemptible,  the  person  of  the  First  Consul  in  the  estima- 
tion of  the  people  of  this  country  and  of  France,  and 
likewise  to  excite  to  his  assassination  and  destruction. 
"  That  appearing  to  be  the  immediate  and  direct  tendency 
of  these  publications,  I  cannot,''  said  his  Lordship,  "  in  the 
correct  discharge  of  my  duty,  do  otherwise  than  state,  that 
these  pubUcations,  having  such  a  tendency  in  respect  of  a 
foreign  magistrate,  and  being  published  within  this  country, 
and  the  consequence  of  such  publications  having  a  direct 
tendency  to  interrupt  and  destroy  the  peace  and  amity 
between  the  two  countries,  are,  in  point  of  law,  libels.  And 
in  the  correct  discharge  of  your  duty,  I  am  sure  no  memory 
of  past,  or  expectation  of  fature  injury,*will  warp  you  from 
the  straight  and  even  course  of  justice ;  but  your  verdict 
will  mark  with  reprobation  all  projects  of  assassination  and 
murder.  Consider,  likewise,  how  dangerous  projects  of  this 
sort  may  be,  if  not  discountenanced  and  discouraged  in  this 
country ;  they  may  be  retaliated  on  the  head  of  all  those 
whose  safety  is  most  dear  to  us.''(fc) 

In  1799,  John  Vint,  George  Boss,  and  John  Parry,  were 
tried  upon  an  information  for  publishing  in  the  Courier 
newspaper  the  following  libel  upon  the  Emperor  Paul  I.,  of 
Russia:  *^The  Emperor  of  Russia  is  rendering  himself 
obnoxious  to  his  subjects  by  various  acts  of  tyranny,  and 
ridiculous  in  the  eyes  of  Europe  by  his  inconsistency.  He 
has  now  passed  an  edict  prohibiting  the  exportation  of 
timber,  deals,  &c.     In  consequence  of  that  ill-timed  law, 

S^il  te  faut  c^er  aux  destins, 
Rome,  dans  oe  revers  funeste — 
Pour  te  vender  au  moins  il  reste 
Un  poignard  aux  derniers  RomainB." 
(a)       **  II  est  proclame  chef  et  consul  pour  la  vie. 

Pour  moi,  loin  qu'2t  son  sort  je  porta  quelqu*  envie, 
Qu^il  nomme,  j^y  consens,  son  mgne  successeur, 
Sur  le  pavois  porte  qu'on  Telise  Empereur. 
Enfin,  et  Romulus  nous  rappelle  la  chose, 
Je  fais  Yoeu — dte  demam  qiril  ait  Fapothtose.   Amen.** 
.     (b)  The  jury  returned  a  verdict  of  guilty ;  out,  war  between  Great 
Britain  and  France  being  renewed  soon  after  this  trial,  the  defendant 
was  never  called  upon  to  receive  judgment. 
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upwards  of  100  sail  of  vessels,  are  likely  to  return  to  this      pakt  iv. 
kingdom  without  freights/^     Lord  Kenyon,  C.J.,  told  the     owmR  v. 
jury  that  such  a  publication^  holding  up  the  Sovereign  of        — 
Bussia  as  a  tyrant  and  ridiculous  over  Europe,  might  tend 
to  his  calling  for  satisfaction,  as  for  a  national  affi*ont,  if  it 
passed  unreprobated  by  our  government,  and  in  our  courts 
of  justice,  (a) 

Lord  George  Grordon  was  tried  in  1787,  and  found  guilty, 
upon  an  information  charging  him  with  publishing,  in  the 
Public  Advertiser,  certain  false,  scandalous,  malicious,  and 
defamatory  libels  on  the  Queen  of  France,  Marie  Antoinette, 
and  on  the  French  Ambassador  in  London,  imputing  to  the 
former  tyranny  and  oppression,  and  charging  the  latter  with 
being  the  tool  employed  in  carrying  them  on.(t) 

For  a  libel  upon  a  previous  French  Ambassador  (Count 
de  Guerchy),  an  information  was  filed  against  a  French 
gentleman,  named  D'Eon  de  Beaumont,  in  Easter  term, 
4  Geo.  3,  1764.  The  Hbel  principally  consisted  of  some 
angry  reflections  on  the  public  conduct  of  the  ambassador, 
charging  him  with  ignorance  in  his  special  capacity,  and  of 
having  used  stratagem  to  supplant  and  depreciate  the 
defendant  at  the  Court  of  Versailles.  After  the  defendant 
had  been  found  guilty.  Lord  Mansfield  observed  to  the 
Prussian  and  other  foreign  ambassadors  then  attending  the 
court,  that  the  law  of  .England  paid  as  high  a  regard  to  the 
function  of  ambassadors,  and  would  equally  protect  them 
irom  all  insults,  as  well  on  their  reputation  as  their  persons  or 
property,  as  the  laws  of  any  other  country,  (c) 

The  Scotch  law  on  this  subject  appears  to  be  the  same  as  Scotland. 
theEngU8h.(c?) 

The  law  will  also  punish  a  libel  on  a  body  of  persons  Libels  <m  a  body 
where  no  particular  individual  is  reflected  on.     The  Court  °'  p*"**^"' 

(a)  27  Howeirs  St.Tr.  627,  643.  The  defendants  were  all  found  guilty, 
and  the  proprietor  of  the  paper  was  sentenced  to  six  months  imprison- 
ment, to  pay  a  fine  of  100*.,  and  to  give  security  for  his  good  behaviour 
for  five  years,  himself  in  500/.,  and  two  sureties  in  250/.  each.  The 
printer  and  the  publisher  were  sentenced  to  one  month's  imprisonment. 

(6)  22  Howell's  St.  Tr.  175.  For  the  above  libel  Lord  George  Gordon 
was  sentenced  to  two  years'  imprisonment  in  Newgate  (to  be  computed 
from  the  expiration  of  a  three  years'  imprisonment  to  which  he  was  sen- 
tenced on  the  same  day  for  another  libel,  vide  ante,  p.  357,  note  e),  and  to 
a  fine  of  500/. ;  and  at  the  expiration  of  his  term  of  imprisonment,  to  find 
sureties  for  his  good  behaviour  for  the  space  of  fourteen  years,  himself 
in  10,000/.,  and  two  sureties  in  2500/.  On  the  18th  of  January,  1798, 
he  was  brought  into  court  for  the  purpose  of  being  admitted  to  bail,  but 
being  unable  to  provide  the  requisite  security,  he  was  remanded  to  prison, 
where  he  remained  until  his  death  on  the  1st  of  November,  1793. 

(c)  The  King  v.  D'Eon  (W.  Black  Rep.  501,  517  ;  Dig.  L.  L.  88). 

('/)  Borthwick's  Law  of  Libel,  74,  75. 
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of  King's  Bench  in  1732,  made  absolate  a  rule  for  an  infor- 
mation against  the  pubUsher  of  a  paper,  entitled  ''A  true 
and  surprising  revelation  of  a  murder  and  cruelty  that  was 
committed  by  the  Jews  lately  arrived  from  Portugd;  show- 
ing how  thev  burnt  a  woman  and  a  newborn  infant  the 
latter  end  of  February,  because  the  infant  was  begotten 
by  a  Christian/' (a) 

It  seems  that  the  publication  of  false  news  producing 
detriment  to  the  pubHc  is  punishable  by  indictment ;  such 
as  false  rumours  to  raise  the  price  of  provisions  or  other 
necessaries  of  life.(&) 

It  appears  from  a.  case  in  the  43rd  Edw.  S,{e)  that  the 
attempt  by  words  to  enhance  the  price  of  merchandise  was 
punishable  by  law. 

In  1814,  one  De  Berenger,  with  seven  other  persons,  were 
indicted  for  conspiring  by  false  rumours  to  raise  the  price 
of  the  pubUc  government  funds  on  a  particular  day,  with 
intent  to  injure  such  of  the  subjects  of  the  realm  as  eiiould 
purchase  on  that  day  j((2)  but  the  crime  here  lay  in  the  act  of 
conspiracy  and  combination  to  effect  the  illeg^  purpose,  (e) 
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CHAPTER  VI. 

LIBELS  ON  INDIVIDUALS. 

The  English  law  has  been  always  and  justly  careful  to  pre- 
serve to  every  man  that  most  valuable  of  all  his  possessions, 
his  good  character:  and,  as  time  rolls  on,  the  need  of 
legal  intervention  to  secure  this  object  becomes  perhaps 
greater  instead  of  less ;  for  advancing  civilization,  whilst  it 
produces  increased  refinement  and  sensitiveness  to  the 
aspersions  of  calumny,  involves  also  a  decay  of  those  rude 
codes  of  honour  which  served  a  purpose  that  ceunnot  be 
wholly  ignored  in  an  age  of  enlightenment. 

Defamatory  language,  whether  spoken  or  written,  sub- 
jects the  utterer  to  consequences,  partly  of  a  criminal  and 
partly  of  a  civil  character.     But,  for  a  long  time,  there  has 

(a)  Bex  y.  Osbame  (Kd.  80 ;  2  Bam.  E.  B.  188, 166).  See  alao  Beg.  y. 
Oathercole  (2  Lew.  C.  C.  287). 

m  8  LiBt.  196  :  Dig.  L.  L.  28  ;  Bex  v.  Waddington  (1  East,  143). 

(c)  Lib.  Ass.  PI.  88. 

lif)  Bex  V.  De  Berenger  (8  M.  &  8.  67).  The  false  rumour  was  that 
Napoleon  Buonaparte,  wiih  whom  we  were  then  at  war,  was  dead. 

(0  lb.  p.  72,  74,  76. 
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existed  an  important  distinction  between  the  two  kinds  of      pah  iv. 
defamation.  Tlie  law — ^proceeding  on  the  ground  that  words    OHAraiE  vl 
attered  orally,  possibly  in  the  heat  of  passion,  are  less  likely         — 
to  be  in  themselves  malicious  or  productive  of  injury  to 
reputation  than  those  which  are  deliberately  committed  to 
^writing  and  published — ^has  treated  the  former  kind  of  defa- 
mation in  a  much  more  lenient  manner  than  the  latter. 
Many  words  which,  if  spoken,  would  not  render  the  speaker 
liable  to  an  action  of  slander,  would,  if  written  and  published, 
lay  him  open  to  an  action  of  libel ;    and,  even  where  the 
words  spoken  do  furnish  a  ground  for  a  civil  action,   if 
written  and  published,  they  furthermore  expose  the  writer  to 
a  criminal  prosecution. 

The  soundness  of  the  distinction  which  our  law  makes 
between  oral  and  written  defamation  has  been  doubted  by 
more  than  one  authority  entitled  to  respect; (a)  and  it  is 
certainly  not  easy  to  see  why  the  imputation  of  disgraceful 
conduct  to  another  person  should  be  punishable  by  action 

(a)  **I  cannot,  upon  principle,*'  said  Mansfield,  C.J.,  ^^rnake  any 
difference  between  words  written  and  words  spoken  as  to  the  right  which 
arises  on  them  of  bringing  an  action.  For  the  plaintiff  in  error  it  has 
been  troly  urged,  that  in  me  old  books  and  abridgments  no  distinction 
is  taken  between  words  written  and  spoken.  But  the  distinction  has 
been  made  between  written  and  spoken  slander  as  far  back  as  Charles 
the  Second's  time,  and  the  difference  has  been  recognised  by  the  courts 

for  at  least  a  century  back In  the  arguments  both  of  the  judges 

and  counsel,  in  almost  all  the  cases  in  wMch  the  question  has  b^ 
whether  what  is  contained  in  a  writing  is  the  subject  of  an  action  or  not, 
it  has  been  considered  whether  the  words,  if  spoken,  would  maintain  an 
action.  It  is  curious  that  they  have  also  adverted  to  the  question 
whether  it  tends  to  produce  a  breach  of  the  peace :  but  that  is  wholly 
irrelevant,  and  is  no  ground  for  recovering  damages.  So  it  has  been 
argued  that  writing  shows  more  deliberate  malignity ;  but  the  same 
answer  suffices,  that  the  action  is  not  maintainable  upon  the  ground  of 
the  malignity,  but  for  the  damage  sustained.  So  it  is  argued  that 
written  scandal  is  more  generally  diffused  than  words  spoken,  and  is 
therefore  actionable ;  but  an  assertion  made  in  a  public  place,  as  upon 
the  Royal  Exchange,  concerning  a  merchant  in  Ix>ndon,  may  be  much 
more  extensively  diffused  than  a  few  printed  papers  dispersed,  or  a 
private  letter :  it  is  true  that  a  newspaper  may  be  *verv  generally  read,' 
but  that  is  all  casual.  These  are  the  arguments  which  prevail  on  my 
mind  to  repudiate  the  distinction  between  written  and  spoken  scandal ; 
but  that  distinction  has  been  established  by  some  of  the  greatest  names 
known  to  the  law — ^Lord  Hardwicke,  Hale  I  believe.  Holt,  C.J.,  and 

others If  the  matter  were  for  the  first  time  to  be  decided  at  this 

day,  I  should  have  no  hesitation  in  saying  that  no  action  could  be  main- 
tained for  written  scandal  which  could  not  be  maintained  for  the  words 
if  they  had  been  spoken:"  (Thorley  v.  Lord  Kerry,  4  Taunt.  364.)  So 
Best,  C.J.:  "It  is  not  easy  to  perceive  why  any  distinction  should  be 
made  between  written  and  oral  slander ;  but  the  case  referred  to  (Lord 
Kerry  v.  Thin-ley)  has  established  it  too  firmly  to  be  shaken :"  (Archbishop 
ofTwim  V.  Robuton,  5  Bing.  il.) 
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if  the  imputation  is  contained  in  a  letter  addressed  to  a 
third  party,  though  it  be  seen  by  nobody  but  the  party 
to  whom  it  is  addressed,  whilst  the  very  same  imputation 
may  be  made  orally  in  the  hearing  of  hundreds,  and  the 
slandered  party  have  no  remedy,  in  most  cases,  (a)  unless 
he  can  prove  that  special  damage  has  been  thereby  occa- 
sioned to  him.  The  injury  to  reputation  may  be  far  greater 
in  the  latter  case  than  in  the  former,  and  the  tendency  to 
produce  a  breach  of  the  peace — ^the  reason  assigned  for 
making  written  defamation  punishable  criminally — ^is  indis- 
putably greater  in  the  case  of  a  slanderous  assertion  made 
orally  in  the  hearing  of  the  slandered  person,  than  in  the 
case  of  a  written  or  even  a  printed  libel.  But,  whatever  we 
may  think  of  the  soundness  of  the  distinction,  it  is  now  well 
established.  (6) 

A  libel  of  the  kind  we  are  now  dealing  with  has  been 
defined  to  be  ^^a  malicious  defamation,  expressed  either  in 
printing  or  writing,  or  by  signs,  pictures,  &c.,  tending 
either  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  thereby  exposing  him 
to  public  hatred,  contempt,  or  ridicule." (c)  "But,**  says 
Hawkins,  in  his  ''Pleas  of  the  Crown,"  (d)  "it  is  said  that  in 
a  larger  sense  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatsoever,  expressed  either  by  signs  or 
pictures,  (d)  as  by  fixing  up  a  gallows  against  a  man's  door, 
or  by  painting  him  in  a  shameful  and  ignominious  manner." 

It  is  obvious  that  a  definition  of  this  wide  character  must 
include  writings  of  very  various  kinds ;  and  accordingly  we 
find  it  laid  down(/)  that  libels  on  private  persons  embrace 
all  those  "  which  by  accusing  a  man  of  a  crime,  bring  him 
within  th^  danger  of  the  law ;"  or  "  which  have  a  tendency 
to  injure  him  in  his  oflBlce,  profession,  calling,  or  trade ;"  or 
''  which  by  holding  him  up  to  scorn  and  ridicule,  and  still 
more  to  any  stronger  feeling  of  contempt  or  execration, 
impair  him  in  the  enjoyment  of  general  society,  and  injure 

(a)  The  exceptions  are  where,  first,  the  commission  of  an  indictable 
offence ;  or,  secondly,  the  present  possession  of  an  infectious  or  contagions 
disorder  is  imputed ;  or  thirdly,  where  the  imputation  is  made  on  a 
person  in  respect  of  his  office,  profession,  trade,  or  calling. 

(6)  See  per-  Hale,  C.B.,  King  v.  Lake  (2  Vent.  28),  Austen  v.  Cul- 
pepper (2  Show.  813  ;  Skinner,  123)  ;  per  Best,  C./.  (Archbishop  of 
Tuam  V.  Rohison  (5  Bing.  17);  per  Bayley,  J.,  Clement  v.  ChivU  (9  B. 
&  C.  174). 

(c\  Bacon's  Abridg.  tit.  Libel.  {d)  8th  edit.  642. 

(f)  The  civil  law  made  a  distinction  between  defamation  by  pictures 
and  by  writing,  treating  the  former  as  a  real  and  the  latter  only  as  a 
verbal  injury :  (  Vide  Heineccius,  Antiq.  liom.  lib.  4,  tit.  4,  §  5). 

(/)  See  Ileitis  Law  of  Libel,  p.  75. 
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those  imperfect  rights  of  friendly  intercourse  and  mutual      paht  iv. 
benevolence  which  man  has  with  respect  to  man/^(a)  cilJtkb  vl 

It  matters  not   in   what   language  the  libel  is  written,  j^^^JIJ^j  j^ 
whether    in   grammatical  or   ungrammatical    phraseology ;  what  language 
whether  the  imputaiion  be  made  directly  or  only  insinuated,  "Jyed*  **°" 
even  by  means  of  a  question; (6)  whether  the  language  be 
ironical,  (c)  or  figurative,  or  allegorical.  (tZ)     Whatever  the 
character  of   the  language,  provided  the  publication  tends 
to  convey  an  imputation  injurious  to  the  reputation  of  the 
person  attacked,  it  is  equally  a  libel,  (d) 

''The  rule,''  says  Lord  Ellenborough,  C.J.,  in  dealing  with  wordBtobe 
a  case  of  slander(/),  "which  at  one  time  prevailed  that  ^pSJ" ^***'*' 
words  are  to  be  understood  in  mitiori  sensu{g)  has  been  long 
ago  superseded ;  and  words  are  now  construed  by  courts,  as 
they  always  ought  to  have  been,  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  understand  them."(/t) 

The  reason  of  the  former  rule  and  of  the  change  was  thus 
stated  by  the  Court  of  Queen's  Bench  in  Harrison  v.  Thorn- 
borough  :(t)  "  In  this  kind  of  action  for  words,  which  are  not 
of  very  great  antiquity,  the  courts  did  at  first,  as  much  as 
they  could,  discountenance  them,  and  that  for  a  wise  reason, 
because  generally  brought  for  contention  and  vexation ;  and, 
therefore,  when  the  words  were  capable  of  two  constructions, 
the  court  always  took  them  mitiori  sensu.  But  latterly  these 
actions  have  been  more  discountenanced  (?  countenanced) ; 

(a)  The  civil  code  of  the  State  of  New  York  (sect.  29)  defines  libel 
to  be  "  a  false  and  unprivileg^  publication  by  writing,  printing,  picture, 
effigy,  or  other  fixed  representation  to  the  eye,  which  exposes  any  person 
to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoideo,  or  which  has  a  tendency  to  injure  him  in  his  occupa- 
tion." The  Penal  Code  (sect.  309)  defines  it  to  be  "  any  malicious 
publication,  by  writing,  printing,  picture,  effigy,  sign,  or  otherwise, 
which  exposes  any  person,  or  the  memory  of  any  person  deceased,  to 
hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  any  person  to 
be  shunned  or  avoided,  or  which  has  a  tendency  to  injure  any  person 
or  oorporatipn  or  association  of  persons,  in  their  occupation  or  business.'' 

(b)  GathercoWs  case  (2  Lew.  C.  C.  255). 

(c)  Hob.  215;  11  Mod.  86 ;   BoydeU  v.  Jones  (4  M.  &  AV.  446). 
(<0  See  Hoare  v.   Silverlock  (12  Q.  B.  624,  632),  and  Woodgate  v. 

Bitleout  (4  F.  &  F.  202). 

(e)  See  F'uiher  v.  Clement  (10  B.  &  C.  472). 

(/)  Eoberts  v.  Camden  (9  East.  96).  Cf .  Woolnoth  v.  Meadows  (5  East. 
463)  ;  and  per  Holt,  C.J.,  Somers  v.  House  (Holt's  Rep.  39). 

(</)  See  for  examples,  Cro.  Jac.  204,  Forster  v.  Broicniny  ^Cro.  Jaa 
688),  Holland  v.  Stoner  (Cro.  Jac.  315),  and  King  v.  Bagg  (Cro.  Jac. 
831). 

(A)  Cf.  the  language  of  Pratt,  C.J.,  Eyre,  and  Fortescue,  JJ.,  in 
Button  V.  Hayward  (8  Mod.  24)  ;  of  Lord  Mansfield  in  Rex  v.  Ilomie 
(2  Cowp.  672) ;  and  of  Buller,  J.,  in  Bex  v.  Watson  (2  T.  R.  206). 

(0  10  Mod.  197. 

0  0 
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Part  IV.      for  men^s  tongnes  growing  more  virulent,  and  irreparable 
CDAMiii  VL    damage  arising  from  words,  it  has  been  by  experience  found, 
—         that  unless  men  can  get  satisfaction  by  law,  they  will  be  apt 
to  take  it  themselves.    The  rule,  therefore,  that  has  now  pre- 
vailed is^  that  words  are  to  be  taken  in  that  sense  that  is 
most  natural  and  obvious,  and  in  which  those  to  whom  they 
are  spoken  will  be  sure  to  understand  them.'' 
Libel  badly  An  indictment  for  libel  was  demurred  to  on  the  ground 

■^**'  that,  by  reason  of  its  bad  spelling,  it  was  unintelligible,  and 

wanted  a  meaning.  The  libel  as  set  out  in  the  indictment 
was  as  follows  :  "  Here  is  three  cocksls  in  this  place  (mean- 
ing cuckolds),  we  now  (meaning  know)  them  well,  A e  (meaning 
Lcmbert)  is  a  nave  (meaning  knave),  he  cheats  and  rongg 
(meaning  wrongs)  the  county,  and  is  the  cur  of  a  son  of  a 
whore/'  The  indictment  was  held  good,  Baymond,  C.J., 
saying :  "  The  present  libel  is  plain  to  all  men  and  easily  to 
be  understood,  and  it  would  be  hard  that  a  court  of  justice 
must  not  understand  it  is  badly  spelt,  when  all  the  world 
besides  make  no  scruple  to  find  the  signification  of  the 
words."  (a) 
TmMutation  only  In  a  case(&)  whcrc  a  great  portion  of  the  libel  consisted 
ins  nnated.  ^f  insinuations  by  means  of  questions,  Alderson,  B.,  directed 
the  jury  that  '^  if  a  man  insinuates  a  fact  in  asking  a  question, 
meaning  thereby  to  assert  it,  it  is  the  same  thing  as  if  he 
asserted  it  in  terms."  The  libel  in  that  case  containing  the 
following  passage,  "  We  should  be  glad  to  know  how  many 
popish  priests  enter  the  nunneries  at  Scorton  and  Darlington 
each  week  ?  and  also  how  many  infants  are  born  in  them 
every  year,  and  what  becomes  of  them  ?  whether  the  holy 
fathers  bring  them  up  or  not,  or  whether  the  innocents  are 
murdered  out  of  hand  or  not  ?  "  The  learned  judge  told  the 
jury  that  if  they  thought  that  the  defendant,  by  asking  the 
questions,  "meant  to  insinuate  and  to  state  that  infants 
are  bom  in  the  nunnery  at  Scorton,  and  that  holy  fathers 
bring  them  up  or  murder  the  innocents,"  then  it  was  a  libel 
on  those  persons,  (c) 
oenerai  Howevcr  general  the  language  of  the  defamatory  publi- 

cation may  be,  if  its  application  to  a  particular  individual 
can  be  generally  perceived,  it  is  a  libel  upon  him. 

"  If  a  party,"  said  Lord  (3ottenham,((i)  "  can  publish  a  libel 
so  framed  as  to  describe  individuals,  though  not  naming  them, 

(a)  Rex  V.  Edgar  (2  Sees.  Cas.  29  ;  6  Bac.  Abr.  tit.  Libel,  199), 

(b)  Gathercole's  case  (2  Lew.  C.  C.  265). 

(c)  Cf.  Hunt  V.  Thimbleihorpe  (Moo.  418 ;  1  Vin.  Ab.  429):  Earl  oj 
Northampton^^  case  (12  Rep.  184);  Delany  v.  Jones  (4  Esp.  C.  191; 
Woolnoth  V.  Meadows  (b  East.  463) ;  Hemming  v.  Power  (10  M.  &  W.  564). 

(d)  Le  Fanu  v.  Malcomson  (1  H.  L.  Caa.  664). 


Digitized  by  VjOOQ IC 


language. 


LIBELS  ON   INDIVIDUALS.  387 

and  not  specifically  describing  them  by  any  express  form  of      Part  iv. 
words,  bnt  still   so  describing  them   that  it  is  known  who    ohaptkr  vl 
they  are;  and  if  those  who  must  be  acquainted  with  the  — 

circamstances  connected  with  the  party  described  may  also 
come  to  the  same  conclusion,  and  may  have  no  doubt 
that  the  writer  of  the  libel  intended  to  mean  those  indi- 
viduals, it  would  be  opening  a  very  wide  door  to  defamation, 
if  parties  suffering  all  the  inconvenience  of  being  libelled 
were  not  permitted  to  have  that  protection  which  the  law 
affords.  If  they  are  so  described  that  they  are  known  to  all 
their  neighbours  as  being  the  parties  alluded  to;  and  if 
they  are  able  to  prove  to  the  satisfaction  of  a  jury  that  the 
party  writing  the  libel  did  intend  to  allude  to  them,  it 
wonld  be  unfortunate  to  find  the  law  in  a  state  which  would 
prevent  the  party  being  protected  against  such  libels/' 
"Whether  a  man,"  said  Lord  Campbell, (a)  "is  called  by 
one  name,  or  whether  he  is  called  by  another,  or  whether  he 
is  described  by  a  pretended  description  of  a  class  to  which  he 
is  known  to  belong,  if  those  who  look  on  know  well  who  is 
aimed  at,  the  very  same  injury  is  inflicted,  the  very  same 
thing  is  in  fact  done,  as  would  be  done  if  his  name  and 
Christian  name  were  ten  times  repeated/'  In  the  case  in 
which  these  opinions  were  expressed,  the  libel  consisted  of 
a  newspaper  article  imputing  in  general  terms  that  "  in  some 
of  the  Irish  factories ''  (the  declaration  adding  an  innuendo 
that  thereby  the  plaintiffs'  factory  was  meant)  cruelties  were 
practised  upon  the  workpeople.  After  verdict  for  the 
plaintiff,  the  declaration  was  held  good  by  *the  House  of 
Lords. 

A  libel  may  be  expressed  in  ironical  language,  the  quo  ironica? 
animo  with  which  it  is  used  being  a  question  for  the  jury  to  ^«^»»«®- 
determine.  (^)  It  was  held  to  be  a  libel  to  publish  of  an 
attorney  the  following  ironical,  false,  malicious,  and  defama- 
tory matter — "  An  honest  lawyer.  A  person  of  the  name  of 
C.  B.,  &c.,  was  severely  reprimanded  the  other  day  by  one 
of  the  masters  of  the  Queen's  Ben(jh,  for  what  is  called 
sharp  practice  in  his  profession." 

For  similar  reasons  a  libel  disguised  in  hieroglyphics,  if  it  Hieroglyphics. 
be  not  really  unintelligible,  will  be  narrowly  examined  by  a  iSSumu 
court  of  law  and  judged  of  according  to  the  intention  of  the 
maker  and  the  influence  it  may  have  upon  the  injured  party's 
reputation. (c)      And,    on   the  same   ground,  not  only  an 
allegory,  but  a  rebus  or  anagram  may  be  a  libel,  and  courts 


(a)  1  H.  L.  Gas.  668, 
-      ----- 


^_,  See  HoIVb  Rep.  425 ;  Reg.  v.  Braum  (11  Mod.  86;  Hob.  216 ; 
Foph.  ia9);  (c)  HoIVb  L.  L.  285. 
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of  law,  notwithstanding  its  obscurity  and  peiplexity,  may 
judge  of  its -meaning  as  well  as  other  readers,  (a) 

A  defamatory  writing  expressing  only  one  or  two  letters 
of  a  name  in  such  a  manner  that^  firom  what  goes  before  and 
follows  after,  it  must  necessarily  be  understood  to  signify  a 
certain  person,  in  the  plain,  obvious,  and  natural  construction 
of  the  whole,  and  would  be  nonsense  if  strained  to  any  other 
meaning,  is  as  properly  a  libel  as  if  it  had  expressed  the 
whole  name  at  large.  (6)  "  All  the  libellers  of  the  kingdom 
now  know,^^  said  Lord  Hardwicke,  so  far  back  as  1742,(c) 
"that  printing  initial  letters  will  not  serve  their  turn,  for 
that  objection  has  been  long  got  over.^' 

On  the  same  footing  as  written  or  printed  libels  stand  those 
which  are  published  by  means  of  pictures,  prints,  or  carica- 
tures, (d)  modes  of  publication  which,  it  is  obvious,  may  be 
?uite  as  efficacious  as  any  other  in  damaging  the  character, 
n  the  case  De  LibelUs  Famosis  {e)  it  was  resolved,  amongst 
other  things,  that  a  ''fa/mosus  lihellus  sine  scriptis  may  be 
picturis,  as  to  paint  the  party  in  any  shameful  and  ignominious 
manner.^^  "  In  case  upon  alibel,^'  says  Holt,  C.J.,(/)  "  it  is 
sufficient  if  the  matter  be  reflecting  :  as  to  paint  a  man  play- 
ing at  cudgels  with  his  wife.'*  (3)  Lord  Ellonborough,  C.J., 
said  of  a  libellous  picture  of  a  gentleman  and  his  lady,  which 
was  entitled  "  La  BoUe  et  la  Bete,^^  that  the  person  who 
exhibited  it  in  public  was  "  both  civilly  and  criminally  liable 
for  having  exhibited  it."  (A) 

(a)  Holt's  L.  L.  235. 

(b)  lb.  233.  (c)  See  the  caae  of  Read  v.  Huggonson  (2  Atk.  470). 
{d\  There  are  other  modes,  with  which  we  are  not  concerned  here,  in 

whicn  a  libel  may  be  expressed,  as  by  fixing  a  gallows  or  other 
reproachful  and  ignominious  signs  .at  a  person's  door,  or  elsewhere 
(5  Coke  125 ;  see  Jefferits  y.  Duncombe,  11  East.  226,  where  a  lamp  was 
set  up  in  front  of  the  plaintifTs  house,  and^kept  burning  in  the  daytime, 
in  oraer  to  defame  hun  as  the  keeper  of  a  bawdy  house) ;  or  by  the 
custom  known  as  "riding  Skimmington"  (see  Cropp  v.  TY/wcy,  3  Salt 
225,  226,  and-  Bolton  v.  Dean,  referred  to  by  the  Court  in  Austin  v. 
Culpepper,  2  Show.  314).        (c)  6  Cok.  125.       (/)  Anon.  11  Mod.  99. 

(^)  Accoiding  to  Blackstone  (in  a  statement  omitted  in  the  later 
editions  of  his  "  Commentaries  "),  in  the  case  of  signs  or  pictures  it  seems 
necessary  to  show  not  only  the  import  and  application  of  liie  scandal,  but 
also  **that  some  special  damage  has  followed;  and  he  gives  a^  a  reason — 
that  **  otherwise  it  cannot  appear  that  such  libel  by  picture  was  understood 
to  be  leveUed  at  the  plaintiff,  or  that  it  was  attended  wiih  any  actionable 
consequences  "  (see  3  Com.  126).  There  appears  to  be  no  authority  what- 
ever for  the  proposition  that,  in  the  case  of  signs  or  pictures,  speda 
dama^  must  be  shown  to  have  followed  from  the  publication ;  and  there 
is  as  little  force  in  the  reason  assigned  for  making  a  distinction  between 
libellous  signs  or  pictures  and  written  or  printed  libels,  for  the  former 
tell  their  tale,  in  general,  even  more  unmistakably  than  the  latter. 

(A)  J>u  Bost  V.  Bereft/ord  (2  Camp.  511).    See  also  Austin  v.  Ctdpepper 
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Pai-tners  may  jointly  maintain  an  action  of  libel  for  a      part  i v. 
publication  defamatory  of  the  partnership,  {a)  Chaptbr  vl 

A  publication  defamatory  of  a  society  of  persons,  or  a  Libeia on* bod 
compcmy,  whether  incorporated  or  not,  is  also  a  libel ;  e.g.,  of  penoiu. 
a  publication  insinuating  that  the  members  of  a  nunnery  led 
immoral  and  depraved  lives,  (6)  or  one  attacking  the  mode 
in  which  an  insurance  company  carries  on  its  business,  (c)  or 
imputing  insolvency,  mismanagement,  and  a  dishonest  carry- 
ing on  of  its  affairs  to  a  joint-stock  company  incorporated 
under  19  &  20  Vict.  c.  47.  (d) 

It  has  been  held  that  such  a  company  can  maintain  an 
action  against  one  of  its  own  shareholders  for  a  libel  pub- 
lished by  him.(e) 

A  society  of  persons,  or  company,  are  also  themselves 
liable  for  any  defamatory  matter  published  by  them ;  as,  for 
example,  the  committee  of  a  reform  union  for  publishing  a 
report  charging  a  person  with  bribery  at  an  election, (/)  or  a 
railway  company  for  telegraphing  that  a  bank  had  stopped 
payment.  (^) 

When  libel  is  described  as  a  "  malicious  defamation,"  and  Meaning  of 
when  malice  is  said  to  be  the  gist  of  the  action  for  libel,  "^*<»- 
the  legal  import  of  the  word  malice  must  be  borne  in  mind. 
"Malice,"  says  Lord  Campbell, (ft)  "in  the  legal  acceptation 
of  the  word,  is  not  confined  to  personal  spite  against  indi- 
viduals, but  consists  in  a  conscious  violation  of  the  law  to 
the  prejudice  of  another."  "Malice,"  says  Bayley,  J.,(i) 
"  in  common  acceptation,  means  ill-will  against  a  person ;  but 
in  its  legal  sense  it  means  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse.  If  I  give  a  perfect  stranger  a 
blow  likely  to  produce  death,  I  do  it  of  malice,  because  I  do 
it  intentionally,  and  without  just  cause  or  excuse..  If  I 
maim  cattle  without  knowing  whose  they  are ;  if  I  poison  a 

(2  Show.  314;  Skin.  123),  where  the  defendant  was  held  liable  in  an 
action  for  having  forged  an  order  of  the  Court  of  Chancery  defamatory 
of  the  plaintiff,  and  drawn  on  the  bottom  of  it  the  picture  of  a  pillory 
with  the  words  subscribed,  *^  For  Sir  J.  Austin  and  his  witnesses  by  him 
suborned" 

(a)  Le  Farm  v.  Malcomson  (1  H.  L.  Cas.  637) ;  Haythorn  v.  Lawson 
(3  C.  &  P.)  ;  Ward  v.  Smith  (6  Ring.  749). 

(6)  Rea.  v.  Gathercok  (2  Lew.  C.  C.  237). 

(c)  WillianM  v.  Beaumont  (10  Bing.  260 ;  3  M,  &  Scott,  705). 

{(h  Metropolitan    Saloon    Omnibus    Company   {Limited) 

'        &  N.  87  ;  28  L.  J.  201,  Ex.).  (e)  lb. 


of)  Metropolitan    Saloon    Omnibus    Company   (Limited)   v.    Hawkins 
(4  H. -^  '    ^       -   "    ^  '       '* 


(/)   Wilson  V.  Reed  and  others  (2  F.  &  F.  149). 
(a)   WhitJieUl  y.r     -   " 
J.  Q.  B.  229). 


WhitfieUl  V.  South-Eastem  Railway  Company  (El.  Bl.  &  E.  115; 


(A)  Ferguson  t.  Earl  of  Kinnoxd  (9  CI.  &  Fin.  321). 
(0  Bromage  v.  Ptosser  (4  B.  &  C.  255). 
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fishery  without  knowing  the  owner,  I  do  it  of  malice,  becaase 
it  is  a  wrongful  act,  and  done  intentionally.  If  I  am 
arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do 
it  of  malice,  because  it  is  intentional,  and  without  just  cause 
or  excuse.  And  if  I  traduce  a  man,  whether  I  know  him  or 
not,  and  whether  I  intend  to  do  Jiim  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because  it 
is  wrongful  and  intentional.  It  equally  works  an  injury 
whether  I  meant  to  produce  an  injury  or  not,  and  if  I  had 
no  legal  excuse  for  the  slander,  why  is  lie  not  to  have  a 
remedy  against  me  for  the  injury  it  produces  ?"  ^'  If  a 
person  writes  defamatory  matter  of  another,"  says  Bram- 
well,  B.,((i)  "however  honestly  he  may  believe  it  to  be  true, 
if  it  be  in  fact  untrue  the  law  implies  malice." (6)  And 
Alderson,  B.:  "  The  law  implies  malice  from  the  publication 
of  a  libel,  except  where  the  occasion  justifies  the  publica- 
tion."(c)  *'A  man,"  said  Lord  Denman,  C.J.,  "may  wilfully 
publish  a  mischievous  libel  without  intending  to  injure  the 
party,  yet  may  be  responsible."  (d) 

The  intention  of  the  writer  or  publisher  of  the  defamatory 
matter  is  then,  in  the  case  of  unprivileged  communications, 
wholly  immaterial,  except  so  far  as  it  may  affect  the  amount 
of  damages  which  a  jury  will  award.  "  Everything  printed  or 
written," says  Parke,  B.,(6)  "which  reflects  on  the  character 
of  another,  and  is  published  without  lawful  justification  or 
excuse,  is  a  libel,  whatever  the  intention  may  have  been." 

A  judge  who,  in  an  action  of  libel  left  it  to  the  jury  to 
say  whether  the  defendant  intended  by  his  publication  to 
injure  the  plaintiff,  was  held  to  have  wrongly  directed 
them.  (/)  "  If  the  tendency  of  the  publication,"  sai(^  Little- 
dale,  J.,  "  was  injurious  to  the  plaintiff,  then  the  law  will 
presume  that  the  defendant,  by  publishing  it,  intended  to 
produce  that  injury  which  it  was  calculated  to  effect.  If  it 
had  that  tendency,  there  can  be  no  doubt  it  was  a  libel." 
"The  judge,"  said  Lord  Tenterden,  C.J.,  "ought  not  to 
have  left  it  as  a  question  to  the  jury  whether  the  defendant 
intended  to  injure  the  plaintiff,  for  every  man  must  be  pre- 
sumed to  intend  the  natural  and  ordinary  consequences  of 
his  own  act."(^) 

What  are  privileged  occasions  will  hereafter  bo  considered.  (A ) 

(a)  Darby  v.  Ovseley  (I  H.  &  N.  9  ;  25  L.  J.  230,  Ex.). 
lb)  Cf.  per  Parke,  B.,  O'BHen  v.  Clement  (15  M.  &  VV.  437). 
(c)  1  11.  &  N.  9.  (r/)  Baylis  v.  Lawn  net  (11  A.  &  Kl.  924). 

(c)  lb.  (./')  /Mre  v.  Wilson  (9  B.  &  C.  643). 

(r/)  Ih.  645.  See  also  Darby  v.  Oiuteley  {nbi^fupra)  aud  Fisher  v.  CUuient 
(1UB.&C.472). 

(A)  See  the  chapt<jr  on  **  Privileged  Publications,"  ^(W^ 
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By  the  Scotch  law  it  is  not  necessary,  in  the  case  of  a      part  iv. 
civil  action  for  libel,  that  malice  should  be  either  proved  or    chai™  vl 
presumed ;  but  it  is  necessary  in  the  case  of  a  criminal  pro-  sootohH^  as  to 
ceeding.     "In  general/'  says  Hume, (a)  ''the  criminal  is  m*iioeL 
herein  distinguished  from  the  civil  process,  that  to  warrant 
the  inflicting  of  any  punishment  the  cmimus  injv/riandi,  or 
special  malice  of  the  act,  must  be  shown;  whereas  mere 
petulance  or  indiscretion  may  be  the  just  ground  of  an 
award  for  the  reparation  of  damage,  though  the  parties  are 
not  even  known  to  each  other,  if  the  things  said  are  natu- 
rally and  in  themselves  of  an  injurious  tendency." 

The  whole  publication,  however,  is  to  be  looked  at ;  and  if  whoie  pubiica- 
the  jury  think  that  the  effect  of  one  part  of  it,  which  if  i^keSat 
taken  alone  would  be  injurious  to  the  plaintiff's  character, 
is  removed  by  the  other  part  of  it,  they  should  find  for  the 
defendant.  (6)  -The  jury  are  to  take  the  whole  together  and 
say  whether  the  result  of  the  whole  is  calculated  to  injure 
the  plaintiff's  character;  if  in  one  part  of  the  publication 
something  disreputable  to  the  plaintiff  is  stated,  but  that  is 
removed  by  the  conclusion,  the  bane  and  antidote  must  be 
taken  together,  (c) 

''  In  Dicds  V.  Lawson/'  says  Alderson,  B.,((i)  "I  directed 
the  jury  to  look  to  the  whole  of  the  publication  to  see 
whether  it  was  calculated  to  injure  the  plaintiff's  character. 
The  pubUcation  there  complained  of  was  the  report  of  a 
trial  in  which  there  were  strong  observations  on  the 
character  of  the  plaintiff,  but  in  which  the  plaintiff  had 
recovered  a  verdict  for  30i.  It  was  said  that  the  report 
was  libellous,  because  it  set  forth  the  charge  made  on  the 
trial  against  the  plaintiff.  I  left  it  to  the  jury  to  say  whether, 
taking  the  whole  of  the  publication  together,  they  thought 
it  likely  to  depreciate  his  character.  The  jury  thought  not, 
and  on  application  for  a  new  trial,  this  Court  (Exchequer) 
approved  of  my  direction." 

The  libellous  matter,  in  order  to  be  actionable,  must  be  Faiaehood. 
falsely  as  well  as  maliciously  published  of  the  plaintiff.     The 
truth  of  an  alleged  defamatory  publication  is  a  complete 
answer  to  an  action  for  it;(e)  "not,"  according  to  Little- 
dale,  J.,(/)  "  because  it  negatives  the  charge  of  malice  (for 

(a)  1  Cora.  342.     See  Borthwick,  190,  195. 

(h)  See  Chalmers  v.  Payne  (2  C.  M.  &  R.  156 ;  5  Tyrw.  766). 

(c)  lb.  per  Alderson,  B.  (rf)  lb. 

(e)  Something  more  is  required  in  the  case  of  criminal  proceedings 
for  libels.    As  to  these,  vide  post. 

(/)  McPkerson  v.  Daniels  (10  B.  &  C.  272).  See  also  ;>er  Holt,  C.J. 
(Anon.  11  Mod.  99)  ;  per  Parke,  J.,  Cockayne  v.  Hoilgkis.son  (5  C.  &  P. 
048),  Weaver  v.  Lloyd  (2  B.  &  C.  678),  Tighe  v.  Cooper  (7  El.  &  B. 
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pabtIV.  a  person  may  wrongfully  or  maliciously  utter  slanderoos 
Chapter  VI.  Blatter  though  true,  and  thereby  subject  himself  to  an 
—  indictment),  but  because  it  shows  that  the  plain tiflF  is  not 
entitled  to  recover  damages  j  for  the  law  will  not  permit 
a  man  to  recover  damages  in  respect  of  an  injury  to  a 
character  which  he  either  does  not  or  ought  not  to 
possess/' 

K  the  libel  be  false  it  is  no  justification,  even  in  the  case 
of  public  criticism  appearing  in  the  leading  articles  of  news- 
papers, that  the  writer  bond  fide  believes  in  its  truth,  (a) 
"  Bond  fide  belief  in  the  truth  of  what  is  written,"  says 
Blackburn,    J., (6)    "is  no  defence   to   an  action;   it   may 
mitigate  the  amount,  but  it  cannot  disentitle  the  plaintiff  to 
damages.     Moreover,  that  honest  belief  may  be  an  ingre- 
dient to  be  taken  into  consideration  by  the  jury  in  deter- 
mining whether  the  publication  is  a  libel ;  4;hat  is,  whether 
it  exceeds  the  limits  of  a  fair  and  proper  comment ;  but  it 
cannot  in  itself  prevent  the  matter  being  libellous.^' 
PabiioatioDiB         The  publication,  however,  is  actionable  if  any  material 
mate^  put  be  part  of  it  bc  uot  provcd  true,  and  a  plea  which,  professing 
not  true.  ^^  justify  the  entire  libel,  fails  to  justify  a  material  part  of  it, 

is  a  bad  plea.(c) 

Thus,  if  a  libel  imputes  to  a  person  that  he  has  been  guilty 
of  murder  in  killing  his  opponent  in  a  duel,  and  alleges 
further  that  the  duel  was  supposed  to  have  been  fought 
under  circumstances  revolting  to  the  ordinary  notions  of 
honour  (it  being  suggested  that  the  plaintiff  had  spent  the 
whole  of  the  night  preceding  the  duel  in  practising  pistol 
firing),  it  is  not  a  sufiicient  defence  to  prove  merely  that 
the  plaintiff  had  killed  his  antagonist,  and  had  been  tried 
for  murder  and  acquitted.  (J)  "  When  an  action  is  brought 
for  a  libel,''  said  Maule,  J.,  in  this  case  (e)  "  to  make  a  good 
plea  to  the  whole  charge,  the  defendant  must  justify  every- 
thing that  the  libel  contains  which  is  injurious  to  the  plaintiff. 
If  the  libel  charges  the  commission  of  several  crimes,  or  the 
commission  of  a  crime  in  a  particular  manner,  the  plea  must 
justify  the  charge  as  to  the  number  of  crimes  (/)  or  the 
manner  of  committing  the  crime.     If  the  crime  is  charged 

639),  Bi^f^f*  V.   The  Great  Eastern  Railway  Company  (18  L.  T.  N.  S. 

(a)  Campbell  v.  Spottistooode  (3  B.  &  S.  769 ;  8  L.  T.  N.  S.  201 ;  32 
L.  J.  185,  Q.  B.)  (h)  lb. 

(c)  See  per  Jervis,  C.J.,  Helsham  v.  Blackwood  (11  C.  B.  128;  20 
L.  J.  187,  C.  P.). 

('0  ^^'  (e)  lb.  129. 

(7  )  See  Clarhton  v.  Lawmm  (6  Bing.  266,  587) ;  Clarke  v.  Taylor 
(2  Bing.  N.  C.  651;  3  Scott,  95). 
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With  circumstances  of  aggravation  as  here,  the  plea  is  clearly      pakt  iv. 

bad  if  it  omit  to  justify  that If  the  libel  had  imputed    ohaptmi  vl 

murder  »i7npliciter,  it  would  have  been  enough  to  show  in  — 
the  plea  that  the  plaintifif  had  committed  murder.  But  if 
the  Ubel  goes  further,  and  states  something  besides,  which  is 
injurious  to  the  plaintiff's  character,  it  is  clear  upon  every 
principle  of  the  law  of  libel,  that  that  must  be  justified  as 
well  as  the  rest,  or  the  defence  fails/*  (rz) 

Where  the  libel  charged  the  plaintiff  with  having  in  two 
mayoralties  bought  coals  at  6d,  a  bushel,  sold  them 
to  the  poor  at  4rf.,  and  charged  the  corporation  8d., 
thereby  pocketing  2d.  a  bushel,  a  plea  that  the  plaintiff  did 
this  in  his  first  mayoralty,  and  in  his  second  altered  his 
charges,  buying  the  coals  at  6d,,  selling  them  to  the  poor  at 
Sd.y  and  charging  the  corporation  6c?.,  was  held  a  bad 
plea.  (6) 

So  where  the  libel  alleged  that  the  plaintiff,  a  proctor,  had 
been  suspended  from  practice  three  times  for  extortion,  a 
plea  in  justification  which  alleged  only  one  suspension  was 
held  bad.(c)  It  was  urged  on  behalf  of  the  defendant  in 
this  case,  that  it  was  suiBGlcient  if  the  sting  and  substance 
of  the  libel  were  answered  by  the  plea,  and  that  the 
discredit  attaching  to  a  single  suspension  from  office  was 
not  substantially  aggravated  by  a  repetition  of  similar 
reproof;  but  the  court  did  not  agree  that  a  man's  character 
would  not  fall  into  lower  discredit  by  the  imputation  of 
repeated  offences  than  by  the  imputation  of  one  only,  and 
held  that  the  plea  fell  within  that  class  which,  professing  to 
justify  the  whole  of  the  libel,  in  effect  justify  only  a  part,  and 
are  therefore  bad. 

And  where  the  libel  consisted  of  a  paragraph  published 
in  a  newspaper,  stating  in  substance  that  the  plaintiff  was  a 
confederate  of  blacklegs;  that  he  had  sought  admission 
into  a  yacht  club ;  that  he  gave  an  entertainment  in  the 
expectation  of  being  elected,  but  was  blackballed,  and  the 
next  morning  bolted,  and  some  of  the  tradesmen  of  the  town 
had  to  lament  the  fashionable  character  of  his  entertain- 
ment ;  a  plea  of  justification,  which,  after  alleging  facts  to 
show  that  the  plaintiff  was  the  confederate  of  persons 
who  had  been  guilty  of  cheating  at  cards,  and  the  facts  of 
his  giving  an  entertainment,  and  being   blackballed,  &c., 

(a)  See  also  Cuddington  v.  WiUans  (Hob.  81) ;  IJilsden  v.  Mercer 
(Cro.  J.  676)  ;  Upsheer  v.  Belts  (Cro.  J.  578). 

(h)  GotHlhume  v.  Botcman  (9  feng.  582).  See  also  Clarke  v.  Taylor 
(2  Ring.  N.  C.  654)  and  Johnit  v  Oittings  (Cro.  Eliz.  239). 

(c)  darhum  v.  Lawsm  (6  Bing.  266). 
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Part  IV.  stated  "  that  on  the  following  morning  he  quitted  the  town 
OHAPTiivL  and  neighbourhood,  leaving  divers  of  the  tradesmen  to 
—  whom  he  owed  money,  unpaid/'  was  held  bad,  because  the 
quitting  might  be  innocent  and  without  any  intention  to 
defraud,  (a)  "  The  libel  as  stated  in  the  declaration,^'  said 
Parke,  B.,  '^  imputes  to  the  plaintiff  a  fraudulent  evasion  of 
his  creditors,  he  being  unable  to  pay  them.  The  plea  does 
not  meet  that;  for  the  plaintiff  might  be  unable  to  pay 
without  being  guilty  of  fraud,  as  imputed  by  the  word 
'  bolting '  used  in  the  libel.  That  expression  charged  the 
plaintiff  with  going  away  suddenly  from  Plymouth,  leaving 
debts  unpaid,  and  under  such  circumstances  that  the 
creditors  could  not  find  him,  and  therefore  means  more 
than  the  mere  ^quitting,'  which  is  stated  in  the  plea. 
That  would  be  an  innocent  departure,  and  consistent  with 
proof  that  the  plaintiff  went  out  of  the  town  for  a  day,  but 
then  returned  and  paid  his  debts.'' 

And  if  the  words  declared  upon  impute  an  actual  felony, 
a  justification  which  merely  sets  out  circumstances  inducing 
suspicion  is  not  suflBcient.  Thus,  where  the  declaration  stated 
that  the  defendant,  intending  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  feloniously  stealing  a  horse, 
published  a  libel  concerning  him,  which  was  headed  "  Horse 
stealer,"  and  alleged  that  the  plaintiff  had  been  taken  up, 
on  suspicion  of  having  stolen  a  horse,  by  a  constable  who 
was  informed  that  ''such  a  character"  was  at  a  certain 
public-house ;  the  libel  then  going  on  to  state  circumstances 
of  suspicion  against  the  plaintiff,  and  alleging  finally  that 
having  obtained  permission  to  go  out  of  the  constable's 
sight,  he  had  made  his  escape,  but  was  retaken  and  confined 
in  gaol  for  examination ;  innuendo  that  the  plaintiff  was 
guilty  of  stealing  a  horse :  it  was  held  that  a  plea  setting 
out  the   several   circumstances  related    in   the   libel,   and 

(d)  O'Brien  v.  Brvani  (16  M.  &  W.  168).  See,  also,  WacbworUi  v. 
Bentley  (23  L.  J.  3,  Q.  B.),  where  the  declaration  in  an  action  of  slander 
alleged  that  the  defendant  spoke  of  the  plaintiff,  in  the  tcay  of  hui  trade j 
the  words,  **  He  cheated  me ;  "  **  He  is  a  thief,  and  robbed  me  of  loO/. ;  " 
and  contained  an  averment  of  special  damage,  and  the  defendant  pleaded 
a  former  judgment  recovered  for  the  same  grievances.  The  record  of 
the  previous  action  showed  the  slanderous  words  to  h«ive  been :  "  lliat 
thief  is  a  villain,  a  scoundrel,  and  a  rascal,  and  I  can  prove  him  a  thief 
at  any  moment ;  ^'  and  it  neither  alleged  that  the  words  were  spoken  of 
the  plaintiff  in  the  way  of  his  trmie,  nor  contained  an  averment  of 
special  damage.  This  wsis  held  to  be  no  bar  to  the  action.  **  I  cannot 
tnink,^'  said  Crompton,  J.,  ^'  that  the  cause  of  action  in  that  record, 
which  contains  words  charging  tho  plaintiff  with  felony,  is  the  same 
cause  of  action  as  that  in  the  present  declaration,  which  imputes  a  charge 
against  the  plaintiff  as  a  trader.*^ 
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jastifying   all  the  parts   of  it   except  the  word   "horse-      pabtiv. 
stealer,"  was  not  a  suflGlcient  justification  of  the  libel.(a)  OHAraa  vi. 

But  where  the  alleged  libel,  contained  in  a  letter  addressed 
to  a  person  who  employed  the  plaintiff  as  cashier,  was,  "  I 
conceive  there  is  nothing  too  base  for  him  to  be  guilty  of; " 
a  plea  alleging  that  the  plaintiff  signed  and  delivered  to 
the  defendant  an  I  O  U,  and  afterwards,  on  having  sight 
thereof,  falsely  and  fraudulently  asserted  that  the  signature 
was  not  his,  and  averring  that  the  alleged  libel  was  written 
and  published  solely  in  reference  to  this  transaction,  was 
held  to  be  a  sufficient  justification. (6) 

In  an  action  for  libelling  the  plaintiff  by  publishing  in  a 
newspaper  an  advertisement  stating  that  a  writ  of  capias 
had  issued  against  him,  that  it  had  hitherto  been  impracti- 
cable to  take  him,  and  offering  a  reward  for  such  infor- 
mation to  be  given  to  the  sheriff^s  officer  as  would  enable 
him  to  take  the  plaintiff;  innuendo  that  plaintiff  was  in 
indigent  circumstances,  incapable  of  paying  his  just  debts, 
and  keeping  out  of  the  way  to  avoid  being  served  with 
process ;  it  was  held  a  sufficient  defence  to  prove  that  a 
V7rit  of  capias  had  been  issued  against  the  plaintiff,  in- 
dorsed for  bail,  and  delivered  to  the  sheriff;  that  the 
plaintiff  had  kept  out  of  the  way  to  avoid  being  taken ;  that 
the  sheriff^s  officer  had  been  unable  to  take  him ;  and  that 
the  defendant  had  published  the  advertisement  at  the 
request  of  the  party  suing  out  the  writ,  within  four  calendar 
mouths  of  the  date  of  the  writ,  to  enable  the  sheriff  and 
his  officer  to  arrest,  (c) 

Though  the  truth  of  every  material  part  of  the  alleged  ir  Baiwtaiittai 
libel  must  be  proved  in  order  to  constitute  a  defehce  to  an  l^JST^verJ*^ 
action,  if  the  truth  of  the  substantial  imputation  contained  Sot'SJ^uSiSed? 
in  the  libel  be  proved,  the  justification  need  not  extend  also 
to  every  epithet  or  term  of  general  abuse  which  may  be 
found  in  the  description  or  statement  of  the  imputation,  (d) 
and   which   contains    no    ground   of  charge    substantially 
distinct  in  its  nature  or  character  from  that  which  forms  the 
main  charge  or  gist  of  the  libel. 

Thus,  in  an  action  for  libelling  the  plaintiffs  in  their 
business  of  sellers  of  medicine,  by  publishing  that  the 
defendants  claimed  "  the  merit  of  having  crushed  the  self- 

(a)  MoutUnetf  v.  Watlon  (2  B.  &  Ad.  673).  See,  also,  Chalmers  v. 
ShackeU  (6  C.  &  P.  475). 

(b^  Tujhe  V.  Cwper  (7  E.  &  B.  G39 ;  ^  L.  J.  215,  Q.  B.). 

(c)  Lay  V.  Lawson  (4  A.  &  E.  79o).  See,  also,  Carr  v.  Duckett 
(29  L.  J.  468,  tx.). 

{d)  See /?cr  Tiiidal,  C.J.,  Moirissonr.  Harmer  (3  Bing.  N.  C.  767; 
4  Scott,  533). 
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Past  17.  stjled  hjgeist  system  of  wholesale  poisoning,  since  they 
CBAnuVL  commenced  exposing  the  homicidal  tricks  of  those  impa- 
—  dent  and  ignorant  scamps  who  had  the  audacity  to  pretend 
to  cure  all  diseases  with  one  kind  of  pill/'  and  that  "seTeral 
of  the  roUgut  rascals  had  been  convicted  of  manslaughter, 
and  fined  and  imprisoned  for  killing  people  with  enormous 
doses  of  their  universal  vegetable  boluses,''  Ac. ;  the  defen- 
dants pleaded  a  justification  of  the  libel  on  the  ground  of 
truth,  but  did  not  justify  the  expressions  "scamps''  and 
"  rascals ;"  and  they  proved  at  the  trial  that  two  persons  had 
died  in  consequence  of  taking  large  quantities  of  the  plain- 
tifi^s  pills,  and  that  the  parties  who  had  administered  tlie 
pills  were  tried,  convicted,  and  imprisoned  for  manslaughter. 
The  defence,  after  verdict,  was  held  sufficient,  though  the 
plea  contained  no  justification  of  the  expressions  *'  scamps  " 
and  "  rascals,"  and  though  it  had  not  been  proved  that  the 
defendants  had  completely  crushed  the  "  self-styled  hygeist 
system  of  wholesale  poisoning."  (a) 

As  to  the  objection  grounded  on  the  non-justification 
of  the  words  "scamps"  and  "rascals,"  the  Court  said: 
"  It  must  be  admitted  that  if  these  terms  of  invective  and 
reproach  contain  any  ground  of  charge  or  imputation  against 
the  plaintiffs,  substantially  distinct  in  its  nature  or  character 
from  that  which  forms  the  main  charge  or  gist  of  the  libel, 
and  the  truth  of  which  has  been  justified  by  the  plea,  the 
consequence  contended  for  on  the  part  of  the  plaintiffs 
would  justly  follow,  for  the  plea  upon  that  supposition 
would  not  conttiin  an  answer  to  so  much  of  the  declaration  as 
by  the  commencement  of  the  plea  it  expressly  undertakes 
to  justify.  The  main  charge  against  the  plaintiffs  in  the 
libel  is,  that  they  were  the  compounders  and  sellers  of  pills 
of  a  poisonous  and  deleterious  nature;  and  the  main  and 
principal  allegation  in  the  plea  of  justification  is  '  that  the 
pills  sold  by  the  plaintiffs,  when  administered  and  taken  in 
the  doses  and  quantities  suggested  and  recommended  by 
them,  were  of  a  highly  dangerous,  deadly,  and  poisonous 
nature,  and  in  the  highest  degree  injurious  to  the  stomachs 
and  bowels  of  persons  using  and  taking  the  same.'  The 
question  therefore  is,  whether  the  terms  of  abuse  which 
have  been  above  referred  to,  carry  the  matter  any  further 
than  this,  the  main  charge.  The  words,  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than  that  of  general 
reproach  and  invective  ;  and  we  can  only  discover  whether 
they  have  any  particular  meaning  in  this  libel  by  referring 
to  the  context  of  the  libel  and  to  the  allegations  on  the 
(a)  MorriMon  v.  Harmer  (3  Bing.  N.  (J.  767 ;  4  Scott,  633). 
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record.  As  to  the  word  '  scamps '  the  plaintiffs  themselves  part  iv. 
have  given  the  meaning  to  it ;  for  they  allege  in  their  caAmit  vl 
declaration  that  it  is  intended  to  be  applied  to  them  '  in  the  — 
way  of  their  aforesaid  trade^  business^  and  occupation/  that 
is^  as  vendors  of  the  pills^  the  making  and  selling  of  which 
by  the  plaintiffs  is  the  main  imputation  against  them.  And 
the  word  '  rascals '  is  associated  with  an  epithet  or  adjunct 
which  appeal's  to  confine  its  general  abusive  quality  to  a 
description  and  designation  of  the  persons  who  have  been 
occupied  in  administering  the  pills  spoken  of  in  the  libel,  of 
whom  two  have  been  convicted  of  manslaughter.  We  cannot, 
therefore,  understand  these  words,  however  offensive,  as 
containing  any  charge  different  and  distinct  from  that  of 
which  the  truth  has  been  justified  in  the  first  plea;  and  we 
are  not  aware  of  any  authority  by  which  it  is  determined 
that  the  justification  of  the  truth  of  the  substantial  imputa- 
tion contained  in  a  libel  is  not  sufficient,  unless  it  extends 
also  to  every  epithet  or  term  of  general  abuse  which  may  be 
found  in  the  description  or  statement  of  such  imputation.^' 

In  an  action  against  the  proprietor  of  the  Tiroes  for  pub- 
lishing the  following  libel  on  the  plaintiff,  a  dissenting 
minister: — ''A  serious  misunderstanding  has  recently  taken 
place  amongst  the  Independent  dissenters  of  Great  Marlow 
and  their  pastor,  in  consequence  of  some  personal  invectives 
publicly  thrown  from  the  pulpit  by  the  latter  against  a 
young  lady  of  distinguished  merit  and  spotless  reputation. 
We  understand  that  the  matter  is  to  be  taken  up  seriously. — 
Bucks,  Chronicle/'  the  defendant  pleaded,  as  a  justification, 
that  the  plaintiff,  whilst  officiating  as  minister,  pubhshed 
irom  a  part  of  a  chapel  assigned  to  him  as  minister  for  the 
delivery  of  a  sermon,  to  and  in  the  presence  of  his  congre- 
gation, of  and  concerning  Margaret  Fair,  a  teacher  of  a 
certain  Sunday  school,  the  scandalous  words  following: — 
"  I  have  something  to  say  which  I  have  thought  of  saying 
for  some  time,  namely,  the  improper  conduct  of  one  of  the 
female  teachers.  Her  name  is  Miss  Fair ;  her  conduct  is  a 
bad  example  and  disgrace  to  the  school,  and  if  any  of  the 
children  dare  ask  her  to  go  home,  she  shall  be  turned  out 
of  the  school,  and  never  enter  it  again.  Miss  Fair  does 
more  harm  than  good  /'  and  thereby  gave  great  offence  to 
divers  of  the  dissenters,  to  wit,  one  L  W.,  &c.,  and  occa- 
sioned a  serious  misunderstanding  amongst  the  said  dis- 
senters in  the  declaration  mentioned.  A  verdict  having 
been  returned  for  the  defendant  upon  this  plea,  the  court, 
upon  motion  to  enter  a  verdict  for  the  plaintiff  non  obstante 
veredicto^  held  that  the  plea  was  a  sufficient  answer  to  the 
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libel  charged. (a)  It  was  urged  on  belialf  of  the  plaintiff 
that  the  allegation  that  ''  the  matter  was  about  to  be  taken 
up  seriously,"  implied  that  charges  were  about  to  be  pre- 
ferred against  him  by  his  congregation,  and  that  the  justi- 
fication contiiined  no  answer  to  that  part  of  the  libel ;  but, 
said  GiflFord,  C. J.,  "  I  do  not  see  that  the  aUegation  neces- 
sarily conveys  any  such  meaning ;  it  is  only  alleged  as  that 
which  naturally  followed  upon  the  plaintiflPs  conduct  on  the 
occasion  in  question  3  and  the  charge  on  the  subject  of  his 
conduct  is  substantially  met  and  answered  in  the  justifica- 
tion." It  was  further  objected  that  the  libel  alleged  a 
misunderstanding  to  have  arisen  between  the  pastor  and  his 
congregation,  while  the  justification  alleged  the  misunder- 
standing to  have  existed  only  amongst  the  congregation  ;  bat 
the  court  were  of  opinion  that  in  that  respect  the  plea 
substantially  supported  the  statements  contained  in  the  libel. 
"In  such  a  case,''  said  Burrough,  J.,  ''it  is  suflScient  if 
the  substance  of  the  libellous  statement  be  justified  ;  it  is 
unnecessary  to  repeat  every  word  which  might  have  been 
the  subject  of  the  original  comment.  As  much  must  be 
justified  as  meets  the  sting  of  the  charge,  and  if  anything  be 
contained  in  a  charge  which  does  not  add  to  the  sting  of  it, 
that  need  not  be  justified.'' (6) 

A  slight  inaccuracy  will  not  necessarily  make  a  publication 
libellous,  which  can  be  proved  substantially  true.  Thus, 
where  the  libel  complained  of  was  a  notice  published  by  a 
railway  company  to  the  effect  that  the  plaintiff  had  been 
convicted  of  riding  in  a  train  for  which  his  ticket  was  not 
available,  and  fined  a  certain  sum,  with  the  alternative  of 
three  weeks'  imprisonment  in  case  of  non-payment,  whereas 
the  period  of  imprisonment  was  a  fortnight  only,  it  was  held 
that  this  inaccuracy  did  not  necessarily  make  the  notice 
libellous ;  it  was  a  question  for  the  jury  whether  the  state- 
ment contained  in  it  was  not  substantially  true,  or  whether 
the  inaccurate  statement  would  have  a  different  effect  upon 
the  public  from  that  which  the  Uteral  truth  would 
produce,  (c) 

Where  a  libel  charged  the  plaintiff  with  having  been  a 

"  great  defaulter"  in  his  office  of  guardian  of  the  poor  during 

.  the  preceding  year,  and  evidence  tending  to  show  that  he 

had  been  a  defaulter  was  given  under  a  plea  of  justification, 

it  was  held  to  be  a  question  for  the  jury  whether  the  facts 

(a)  Edwards  v.  BeU  (1  Bing.  408). 

(b)  lb.,  409. 

(c)  Alexander  v.  Norik-Eastem  Railicay  Company  (34  L.  J.  162,  Q.  B. ; 
6  B.  &  S.  240). 
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proved  amounted  to  a  sufficient  justification  of  the  charge      past  iv 
of  having  been  a  "  great'*  defaulter,  (a)  ohaito  vl 

In  the  following  cases^  where  an  action  of  slander  has  been  imputi;^^  of 
held  to  lie,  without  proof  of  special  damage,  against  the  criminal 
utterer  of  the  slanderous  words,  an  action  of  libel  would,  ° 
a  fortiori,  lie,  if  the  words  were  written  or  printed  and  pub- 
lished : — Saying  that  the  plaintiflf  had  done  an  act  for  which 
the  defendant  could  transport  him  \{h)  saying,  "  If  you  had 
your  deserts,  you  had  been  hanged  before  now:''(c)  saying 
that  the  plaintiff  had  murdered  his  first  wife  by  administer- 
ing improper  medicines  to  her  for  a  certain  complaint  :(eQ 
using  the  words,  "  I  am  thoroughly  convinced  that  you  (the 
plaintiff)  are  guilty  (innuendo  of  the  death  of  D.),  and  rather 
than  you  should  go  without  a  hangman,  I  wiU  hang  you  \"(e) 
saying  that  the  plaintiff  was  ''a  returned  convict :''(/)  that  he 
had  been  "  in  gaol  and  tried  for  his  life,  and  would  have 
been  hanged  had  it  not  been  for  L.,  for  breaking  open  the 
granary  of  farmer  A.,  and  stealing  his  bacon  :''(  g)  that  he 
had  been  ''in  gaol  and  burnt  in  the  hand  for  coining /'(A) 
though  in  none  of  the  three  last  mentioned  cases  was  there 
any  imputation  of  present  or  future  Uability  to  punishment : 
imputing  bigamy  to  the  plaintiff's  wife:(t)    saying   either 
that  the  plaintiff  or  his  wife  kept  a  bawdy  house  :(j)  saying 
any  of  the  following  things  :  ''You  robbed  me,  for  I  found 
the  thin^  you  have  done  it  with  ;"(fc)  "He  (the  plaintiff)  is  a 
thief,  and  robbed  me  of  my  bricks /'(i)  "He  robbed  J.  W./'(m) 
"  You  are  a  rogue,  and  broke  open  a  house  at  Oxford  '/\n) 
"  You  are  a  rogue,  and  I  will  prove  you  a  rogue,  for  you 
forged  my  name  :(o)  charging  the  plaintiff  with  having  com- 
mitted embezzlement,  (j9)  or  receiving  goods,  knowing  them 

(a)   Warman  v.  Hine  (1  Jur.  820). 
{h)  Curtis  V.  Curtis  (10  Bing.  477). 

(c)  Cro.  Eliz.  62.  (d)  Ford  v.  Primrose  (6  D.  &  R.  287). 

(e)  Peake  v.  Oldham  (Cowp.  275 ;  2  W.  BL  960).     See  also  Button 
▼.  Hayward  (8  Mod.  24). 
(/)  FowUr  V.  Dowdney  (2  M.  &  Rob.  119). 
(o)  Carpenter  v.  Tarrant  (Rep.  Temp.  Hardidcke,  339). 
ft)  Gainford  ▼.  Tuke  (Cro.  Jac.  636). 
(0  Hemmg  v.  Poioer  (10  M.  &  W.  564).     See  Delany  v.  Jones  (4  Esp. 

(/)  Cro.  Eliz.  643  ;  1  Roll.  Ab.  44 ;  1  Bids.  138 ;  HuckU  ▼.  Reynolds 
(7  C.  B.  N.  S.  114).     Cf.  Brayne  v.  Cooper  (5  M.  &  W.  249). 
(k)  RowcUfe  V.  Edmonds  (7  M.  &  W.  12  ;  4  Jur.  684). 


(0  Slowman  ▼.  Button  (10  Bing.  402).     See  also  Baker  v.  Pierde 
(lii  Raym,  969 ;  Holt,  654 ;  6  Mod.  28) ;  Cro.  Jac.  687. 
(m)  TomUnson  v.  BnttUhank  (4  B.  &  Aid.  630;  1  N.  &  M.  456). 
(»)  Somers  ▼.  House  (Holt's  Rep.  89). 
(o)  Jones  V.  Heme  (2  Wils.  87). 
(p)  See  WilUams  v.  Stott  (» I^.  688 ;  1  C.  *  M.  67^). 
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Part  IV.  to  be  stolen  :{a)  calling  him  a  "pickpocket  :"(6)  saying  that 
OHAnntVL  ^^^  plaintiff  was  pei^*ured,(c)  or  accusing  him  of  subor- 
—  nation  of  perjury  :('i)  saying  of  the  plaintiff^  who  was 
one  of  four  Commissioners  appointed  by  the  Court  of 
Chancery  to  examine  witnesses  and  hear  and  determine  a 
suit,  "  Sir  6.  M.  (the  plaintiff)  is  a  corrupt  man,  and  hath 
taken  bribes  of  R.  K."  (one  of  the  parties  to  the  suit) ;  '*  R. 
K.  hath  set  Sir  G.  M.  on  horseback,  with  his  bribes  to  per- 
vert justice  and  equity,'' (e)  bribery  having  been  an  offence 
at  common  law  punishable  by  indictment  or  information  : 
saying  at  a  ParUamentary  election  of  the  plaintiff,  who  was 
one  of  the  candidates,  "  These  guineas  are  Mr.  B/s  (the 
plaintiff's)  money,  and  were  given  me  to  vote  for  him  :  he  has 
bought  my  vote,  and  he  shall  have  it."(/) 

To  accuse  a  person  of  having  committed  fornication  was 
also  held  to  be  actionable  whilst  the  statute  making  it  a 
temporal  offence  was  in  {ovce;{g)  and  so  it  seems  was  saying, 
"Thou  art  a  witch  and  a  sorcerer,"  whilst  the  statutes  against 
witchcraft  remained  in  force. (i^) 
Imputation  The  law  is  the  same  if  the  imputation  be  made,  not  directly, 

-  "1  Indirectly,  j^^j.  ]^^  means  of  words  of  suspicion  as  (with  reference  to 
a  crime  of  arson),  "  I  cannot  imagine  who  should  do  it  but 
S.''(i)  or,  *'I  do  not  doubt  but  within  two  days  to  arrest  H. 
for  suspicion  of  felony ;  {j)  or,  "  I  will  call  him  in  question 
for  poisoning  my  aunt,  and  I  make  no  doubt  to  prove  it;"{k) 
or  by  repeating  a  story  heard  from  another  as  ''A  woman  told 
me  that  she  heard  some  one  say  that  M.,  his  wife,  had 
poisoned  G.,  her  first  husband,  &c.;"(l)  and  though  it  should 
be  only  in  alternative  words  as  that  "  either  the  plaintiff  or 
somebody  else'*  committed  the  offence  ;(m)  or  that  "A.  or  B. 
did  it/'(n) 

(a)  Alfred  ▼.  Farlow  (8  Q.  B.  854  ;  15  L.  J.  260,  Q.  B).  See  Brigg'g 
case  (God.  167). 

(b)  Stebbing  v.  Warner  (11  Mod.  255,  overruling  3  Salk.  326). 

(c)  Holt  V.  ScholeJUUl  (6  T.  R.  691.  See  also  Ceeley  v.  Hoskiru  (Cro. 
Car.  509) ;  Eoberts  v.  Camden  (9  East.  98). 

(d)  Harris  v.  Dixon  (Cro.  Jac.  158). 
?e)  Moor  v.  Foster  (Cro.  Jac.  65). 
(/)  Bendish  v.  Lindsay  (11  Mod.  194).     See  Purdy  v.  Stacey  (Burr. 

2699).         ((f)  Anon.  2  Sid.  21.        (h)  Rogers  v.  Gravat  (Cro.  EUz.  57 1 ). 

(i)  Mo.  142;  1  Vin.  Abr.  435.  See  also  Smith  v.  Wisdome  (Cro. 
Eliz.  348). 

(A  Hext  Y.  Yeomans  (4  Rep.  15 ;  Poph.  210 ;  3  Btdst.  262). 

•(Jk)  Web  V.  Poor  (Cro.  Eliz.  569).  According  to  the  old  authorities, 
if  the  charge  be  of  killing  a  person  who  is  not  r^Uy  dead,  an  action  can- 
not be  maintained.  See  Snag  v.  Gee  (4  Rep.  16);  lalbot  ▼.  Case  (Cro. 
Eliz.  828)  ;  1  Vent.  117.  (Z)  See  Cro.  Eliz.  645 ;  Mo.  408). 

(m)  Harrison  v.  Thomborough  (10  Mod.  196). 

(n)  Wiseman  ▼.  Wiseman  (Cto.  Jao.  107), 
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Words  imputing  an  attempt  to  commit  a  fel  my,  as  '^  TTo      part  iv. 
soaght  to  murder  me,  and  I  can  prove  it;'' (re)  or  a  hiring    CfAmci  vi 
or  solicitation  of  another  to  commit  a  crirao  luive  also  b(?on         — 
held  actionable,  (fe). 

The  charge  of  a  crime  in  the  vulgar  languatct3  is  sufficient 
to  ground  an  action.  It  is  not  necessary  that  the  words 
should  impute  the  crime  in  the  technical  terms  known  to  the 
law ;  all  that  is  requisite  being  that  the  intention  to  charge 
the  plaintiflF  with  its  commission  should  plainly  appear.  (^) 

Whether  defamatory  words  are  uttered  or  printed,  the 
ordinary  sense  of  them  is  to  be  taken  to  be  the  meaning  of 
the  person  who  uses  them.  However,  if  anything  can  be 
shown  to  have  taken  place  which  may  give  a  peculiar 
character  to  the  expressions  used,  evidence  of  it  may  be 
given,  (d) 

Where  the  slanderous  words  complained  of — "  Thou  art  a 
thievish  rogue,  for  thou  hast  stolen  my  faggots'' — were 
spoken  by  the  defendant's  wife,  who,  as  a  married  woman, 
could  not  have  possessed  the  property  in  the  faggots,  the 
court  held  the  words  to  be  actionable,  understanding  them, 
according  to  common  intendment,  to  mean  a  charge  of  having 
stolen  her  husband's  faggots. (e) 

On  the  same  footing  as  an  imputation  of  an  indictable  infectionR  or 
offence  stands  the  imputation  of  being,  at  the  time  the  impu-  StsiaRe!^"*^ 
iation  is  made,  afflicted  with  an  infectious  or  contagious 
disease  which  would  cause  the   person  who   had   it  to  be 
shunned  by  society,  such  as  leprosy  or  the  lues  vonerra.(  f) 

Words   spoken   which  would   not   otherwise  be   action- Libels  aHecMnr 
able,  become  so  when  they  are,  without  justification,  spoken  fearton^Trkde 

or  calling. 

(a)  Cro.  Eliz.  308 ;  Lewknor  v.  Cruchley  (Cro.  Car.  140). 
(6)  Tibbott  Y.  Haynes  (Cro.  Eliz.  .191 ;  4  Coke,  16;  Cro.  Eliz.  747)  ; 
Lady  Cockaine's  case  (Cro.  Eliz.  49 ;  Cro.  Eliz.  710). 

(c)  See  Coleman  v.  Goodtvin  (2  B.  &  Cr.  286,  note)  and  Francut 
V,  Roose  (3  M.  &  W.  191).  See  also  Hankinson  v.  Bilby  (16  M.  &  W. 
442),  tVoolnotk  v.  Meadows  (6  East.  463).  Cf  Sweetanple.  v.  Jesse 
(5  B.  &  Aid.  31).  See  also  Hob.  126 ;  Cro.  Eliz.  250,  496 ;  1  Roll.  Abr.  74 ; 
and  4  Rep.  13. 

(d)  See  per  Pollock,  C.B.,  Daines  ▼.  Hartley  (3  Exch.  200 ;  18  L.  J. 
81,  Ex.);  and  cf.  Hankinson  v.  Bilby  (uW  supra),  Timpest  v.  Chambers 
(1  Stark.  68),  Tomlinson  v.  Bnttlebank  (4  B.  &  Ad.  630),  Uarrey  v.  French 
(1  C.  &  M.  17),  Thompson  v.  Bernard  (1  Camp.  48),  Christie  v.  Powell 
(Peake'8  Caa.  4),  4  Rep.  13. 

(«)  Stamp  V.  White  (Cro.  Jac.  600).     See  also  ChameVs  case  (Cro. 
Eliz.  279).     The  doctrine  as  to  repugnancy  laid  down  in  7  Bac.  Abr. 
296,  1  Roll.  Abr.  74,  cannot  now  be  considered  law  (see  sect.  61  of  the     • 
C.  L.  P.  A.  1852).  ^      ^ 

(/)  7  Bac.  Abr.  266 ;  Holt.  663  ;  Cro.  Eliz.  214, 289,  648 ;  Cro.  Jac. 
144,  430 ;  1  Vin.  Abr.  488.  Carslake  v.  Afapledonim  (2  T.  R.  473  ;  Str. 
1189 ;  Bloodumth  v.  Gray  (7  M.  &  G.  334) 

D  D 
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Part  IV. 
Chaptes  VL 


Offioe  one  of 
honour  only. 


of  a  person  in  respect  of  his  profession,  oflSce,  trade,  or 
calling  (provided  it  be  not  an  unlawful  one),  and  have  a 
tendency  to  injure  him  in  respect  thereof,  the  law  implying 
in  such  cases  "actionable  damage^'  without  proof  of  any  :{a) 
a  fortiori  J  if  the  injurious  imputation  is  conveyed  by  writing 
or  printing,  the  defamation  being  in  this  case  punishable 
criminally  as  well  as  by  action. 

Any  unfounded  imputation  against  a  person  who  is  in  the 
enjoyment  of  an  oflSce,  either  public  or  private,  whether  of 
honour,  profit,  or  trust,  which  imports  a  charge  of  unfitness 
to  administer  the  duties  of  that  office,  is  a  libel,  (fc) 

If  the  office  is  merely  one  of  honour,  as  that  of  justice  of  the 
peace,  the  oral  imputation,  according  to  the  old  authorities,  (c) 
must  be  of  want  of  integrity,  or  charge  a  criminal  breach  of 
duty  :  an  allegation  of  incompetency  or  want  of  abiUty  is 
not  of  itself  sufficient  to  ground  an  action  of  slander. 

Where  the  defendant  said  of  the  plaintiff,  a  justice  of  the 
peace,  "  He  is  a  fool,  an  ass,  a  beetle-headed  justice,''  it 
was  held  by  Foster,  C.J.,  Wyndham  and  Twysden,  JJ. 
(d/i88cvtiente  Mallet,  J.),  that  the  words  were  not  actionable, 
citing  Briscoe  v.  Uollis{d)  as  a  stronger  case  than  this,  and 
Hamwond  v.  Kingsmill,{G)  where  for  saying  of  a  justice  of 
the  peace,  "  He  is  a  debauched  man,  and  unfit  to  be  a 
justice,'*  (/)  it  was  adjudged  that  no  action  lay ;  and 
Twysden,  J.,  said  that  words  which  sound  in  disability  only 
are  not  actionable,  except  they  are  spoken  of  one  who  gains 
his  living  by  that  thing  (profession)  wherein  the  words  do 
disable  him.(^)  It  does  not  follow,  however,  that  an  action 
of  Ubel  would  not  he  in  these  cases,  if  the  words,  instead  of 
being  spoken,  had  been  written  or  printed  and  published. 

The  reason  for  making  the  above  curious  distinction  has 
been  given  by  Lord  Holt,  O.J.,  thus  :(A)  "It  has  been 
adjudged  that  to  call  a  justice  of  the  peace  blocJchead,  ass, 
Ac,  is  not  a  slander  for  which  action  lies,  because  he  was 
not  accused  of  any  corruption  in  his  employment,  or  any  ill 
design  or  principle ;  and  it  was  not  his  fault  that  he  was  a 
blockhead,  for  he  cannot  be  otherwise  than  his  Maker  made 
him ;  but  if  he  had  been  a  wise  man,  and  wicked  principles 
were  charged  upon  him  when  he  had  not  them,  an  emotion 

(a)  See  per  Channell,  B.,  Foulger  v.  Newcomh  (L.  Rep.  2  Ex.  830;  16 
L.  Y.  N.  S.  696 ;  S6  L.  J.  Ex.  169).  (h)  See  Buller,  N.  P.  4,  5. 

(c)  Bill  V.  Neal  (1  Lev.  62)  ;  per  Holt,  C.J.,  How  v.  Prin  (Holt,  662 ; 
3  Salk  694).  (d)  Cro.  Jac.  68.  (e)  7  Jac.  1. 

(/)  This  action,  according  to  Twisden,  J.  (Kerle  v.  Osgood,  1  Vent. 
60),  was  held  not  maintainable  because  spoken  of  the  time  past :  if  the 
words  had  been,  *^  he  is  debauched,^*  he  said  the  action  would  lie. 

(g)  Bill  ▼.  Neal  (uhi  supra).  QC)  How  v.  Prin  (ubi  svprd). 
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would  Tiave  lain ;  for  though  a  man  cannot  be  wiser,  he  may      pibt  iv. 
be  honester  than  he  is.     If  a  person  be  in  a  place  of  profit,    chaptwi  vl 
and  he  is  accused  of  insufiiciency,  he  shall  have  remedy  by         — 
action  ;  'tis  otherwise  if  he  be  only  in  a  place  of  honour ; 
though  even  there,  if  ho  is  charged  with  ill  principles,  and 
as  disaffected  to  the  Government,  he  shall  have  an  action  for 
such  scandal  to  his  reputation/'     In  this  case  it  was  held 
actionable  to  say  of  the  plaintiff,  who  was  a  justice  of  the 
peace  and  deputy-lieutenant  of  the  county  of  Surrey,  and  a 
candidate  for  Parliament,  that  he  was  a  Jacobite,  and  for 
bringing  in  the  Prince  of  Wales  and  Popery  to  destroy  the 
nation,  &c. 

The  words  "You  are  a  rascal,  a  villain,  and  a  liar," 
applied  to  a  justice  of  the  peace,  were  held  actionable, 
"for  though  rascal  and  villain  were  uncertain,  yet,  being 
joined  with  liar,  and  spoken  of  a  justice  of  peace,  they  did 
import  a  charge  of  acting  con-uptly  and  partially/'  And  so 
were  the  words  "  He  is  a  foresworn  justice,  and  not  fit  to  be 
a  justice  of  peace ;  if  I  did  see  him,  I  would  tell  him  so  to 
his  face."  (a) 

In  one  case  (b)  it  was  held  actionable  to  say,  "  When  thou 
wert  justice,  thou  wert  a  bribing  justice  ;"(c)  in  another,  to 
say,  "  I  have  been  often  with  Sir  J.  J.  for  justice,  but  could 
never  get  any  at  his  hand,  but  injustice  ;"(cZ)  in  another 
to  say,  "  Mr.  S.  covereth  and  hideth  felonies,  and  is  not 
worthy  to  be  a  justice  of  peace  ;"(e)  and  in  another  case(/) 
it  was  said,  "that  where  a  man  had  been  in  an  oflSce  of 
trust,  to  say  that  he  behaved  himself  corruptly  in  it,  as  it 
imported  great  scandal,  so  it  might  prevent  his  coming  in 
to  that  or  the  like  office  again,  and  therefore  was  action- 
able." But  the  authority  of  the  two  latter  cases  is  much 
weakened  by  what  De  Grrey,  C. J.,  says  in  Onslow  v.  Home :  {g) 
"I  know  of  no  case  where  ever  an  action  for  words  was 
grounded  upon  eventual  damages  which  may  possibly 
happen  to  a  man  in  a  future  situation,  notwithstanding  what 

the  Chief  Justice  throws  out  in  2  Vent.  266 I  think 

the  Chief  Justice  went  too  far."  There  is  no  doubt,  how- 
ever, that  an  action  of  libel  would  lie,  if  such  an  imputa- 
tion as  the  above  were  written  or  printed  and  published. 

(a)  Kerh  v.  Osgood  (1  Vent.  60). 

(b)  See  Yelv.  163.  The  reason  assigned  for  this  decision  is,  "Car 
coment  0  referre  a  chose  passe,  'uncore  il  defame  luy  a  touts  jours  en 
Topinion  d^auters,  et  fait  fui  d'estre  account  unworthy  a  porter  office 
enapres.''  (c)  Aston  v.  Blagrave  (Str.  617). 

^'  '^  M 


((/)  hham  v.  Ywk  (Cro.  Car. 
e)  Stuckley  ▼.  Bulhead  (4  Rep.  16). 

'    )  Walden  v.  MitcheU  (2  Vent.  266).  (s)  3  Wila.  188. 

dd2 
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paut  IV.  To  say  of  a  judge  that  a  particular  sentence  pronounced 

Chafter  vl    ty  ^i"i  "  was  corruptly  given"  is  actionable, (a)  or  that  he 
—         was  "  a  corrupt  judge."  {h) 

Imputations  contained  in  a  newspaper  of  partial  and 
corrupt  conduct  on  a  person  who  occupied  the  office  of 
mayor  and  justice  of  the  peace  for  a  borough  are  libeUous, 
whether  the  public  or  private  capacity  of  the  person  be 
regarded,  (c) 

It  is  laid  down  as  a  general  rule  by  De  Grey,  C.J.,  in 
Onslow  V.  Home,  (d)  "  that  words  are  actionable  when  spoken 
of  one  in  an  office  of  profit,  which  7?iai/  probably  occasion  the 
loss  of  his  office,  or  when  spoken  of  persons  touching  their 
respective  professions,  trades,  and  business,  and  do  or  may 
probably  tend  to  their  damage  ;"  or,  as  reported  in  Sir  W. 
Blacks  toners  Reports  (p.  753)  :  "if  the  words  may  be  of 
probable  ill  consequence  to  a  person  in  a  trade,  a  profession, 
or  an  office."  The  rule,  as  thus  expressed,  is,  according  to 
Bayley,  B.,(e)  objectionable,  the  words  "probably"  and 
"  probable"  being  too  indefinite  and  loose,  and— unless  con- 
sidered as  equivalent  to  hamng  a  natural  tendency  to,  and 
confined  within  the  limits  of  showing  the  want  of  some 
necessary  qualification,  or  some  misconduct  in  the  office — not 
warranted  by  the  authorities.  "  Every  authority,"  he  says, 
"  which  I  have  been  able  to  find,  either  shows  the  want  of 
some  general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or 
connects  the  imputation  with  the  plaintiflf^s  office,  trade,  or 
business." 
I  rofeaaiona,  Ac  The  law  is  the  Same  in  the  case  of  imputations  made 
against  a  member  of  any  of  the  professions,  having  a  ten- 
dency to  injure  him  in  respect  thereof,  whether  the  imputa- 
tion be  want  of  integrity  or  want  of  ability. 

Thus  it  has  been  held  actionable  to  say  of  a  physician, 
"Thou  art  a  drunken  fool  and  an  ass;  thou  wert  never 
scholar,  and  art  not  worthy  to  speak  to  a  scholar,  and  that  I 
will  prove  and  justify ;"{/)  or  to  say  of  a  surgeon  and  accou- 
cher,  "  I  wonder  you  had  him  to  attend  you.  Do  you  know 
him  ?  He  is  not  an  apothecary ;  he  has  not  passed  any 
examination ;  he  is  a  bad  character ;  none  of  the  medical 
men  here  will  meet  him.  Several  have  died  that  he  has 
attended,  and  there  have  been  inquests  held  on  them ."((/) 
The  court  were  of  opinion,  though  it  was  not  necessary  to 

(a)  Cmsar  v.  Curseny  (Cro.  Eliz.  305). 

(6)  See  4  Rep.  16  {Birchley's  case). 

(c)  See  Alderson,  B.,  Parmiter  v.  Coupland  TG  M.  &  W.  109). 

(ri)  8  WUs.  186.  {(')  Lumby  v.  Allday  (1  Cr.  &  Jcr.  305). 

(/•)  Cawdry  v.  Ilighky  (Cro.  Car.  270  ;  1  Roll  Abr.  54) 

(i/)  Southee  v.  Denny  (1  Exch.  196). 
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SO  decide,  that  the  words,  **  he  is  a  bad  character  :  none  of      Part  iv. 
the  medical  men  here  will  meet  him,"  were  of  themselves    oiunvs  vl 
actionable.     In  the  case  of  a  libel  they  would  no  doubt         — 
be  held  to  be  so. 

But  it  was  held  to  be  no  libel  to  publish  in  a  medical 
paper  (the  Lancet)  of  a  physician  that  he  had  met  homoeo- 
pathists  in  consultation,  though  it  was  alleged  that,  in  the 
opinion  of  the  profession,  meeting  homojopathists  in  con- 
sultation was  improper  and  against  etiquette,  (a.) 

It  was  held  actionable  to  say  of  a  barrister,  '^  He  is  a 
dunce,  and  will  get  little  by  the  law;  "(6)  or,  "Thou  art 
no  lawyer,  thou  canst  not  make  a  lease  ;  thou  hast  that 
degree  without  desert ;  they  are  fools  that  come  to  thee  for 
law ; "  (c)  or,  ^'  Thou  art  u  daffidowndilly,"  with  an  aver- 
ment that  the  words  signify  that  he  is  an  "  ambidexter/' (^) 

So  to  say  of  an  attorney  that  he  is  no  lawyer  was  hold  to 
be  actionable,  such  a  statement,  meaning  that  he  does  not 
understand  his  business,  being  a  great  reflection  on 
him.(e) 

It  has  also  been  held  actionable  to  say  of  an  tittorney, 
"  Thou  art  a  false  knave,  a  cozening  knave,  and  hast  got  all 
that  thou  hast  by  cozenage ;  afid  thou  has  cozened  all  those 
that  have  dealt  with  tliec  ;''(/)  or  Lliat  he  is  a  '*  common 
barrator. ''(//) 

A  publication  headed,  "  An  liDiiost  lawyer/'  and  stating 
that  the  plaintiti*  (an  attoriiuy)  had  been  reja'imauded  by  one 
of  the  Masters  uf  the  Queen's  Jieneh,  "  for  what  is  called  sharp 
practice  in  his  profession,"  was  held  to  be  a  libel,  whether 
the  plaintiff  had  his  name*  still  on  the  roll  of  attorneys  or 
not.  (A) 

A  libel  may  be  contained  in  the  heading  to  the  report 
of  a  case  in  one  of  the  Superior  Courts.  Thus  it  was  ruled 
by  Byles,  J.,  at  Nisi  Prius,  that  proof  that  an  attorney 
treated  his  client  badly  in  a  particular  case  would  not 
justify  a  heading  to  the  report  of  that  case  "  How  lawyer 
B.  treats  his  clients."  "  The  libel,"  said  his  Lordship,  "  is 
in  general  terms.  It  is  not  how  he  treated  them  in  this 
particular  case,  but  how  he  treated  them  generally;  and 
even  if  you  succeed  in  proving  that  the  report  is  correct,  so 
as  to  justify  the  inference  that  in  this  instance  he  treated  his 

(a)  Clatf  V.  Roberts  (8  L.  T.  N.  S.  397  ;  9  Jur.  N.  S.  580;  11  W.  R. 
049).  (/y)  Peard  v.  Joins  (Cro.  Car.  382). 

(r)  Bankeif  v.  Allen  (HoU.  Abr.  54).  (</)  Koll.  Abr.  35. 

(e)  Day  v.  Buller  (3  AVils.  59J. 

(/)  Jenkins  v.  Smith  (Cro.  Jac.  586.  See  also  Birchletfs  case  (4  Rep.  16), 
(.7)  Taylor  v.  Starkey  (Cro.  Car.  192). 
{h)  Boydell  v.  Jones  (4  M.  &  W.  446), 
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Part  IV.      client  ill,  that  would  not  answer  the  implied  charge  in  the 
OHAwrai  VL    lil>6l  ^^^^  ^^  so  treats  his  clients  generally/' (a) 

—  It  has  been  observed  that  if  one  say  to  a  counsel,  "  Thou 

didst  disclose  my  counsel,^'  or  to  a  counsel  or  attorney, 
"Thou  didst  deliver  my  evidence  to  my  adversary,"  an 
action  lies,  {b)  The  publication .  of  a  charge  of  disgraceful 
conduct  in  having  disclosed,  at  an  election,  confidential 
communications  which  he  had  acquired  professionally,  would 
be  libellous,  (c) 

Imputations  which  reflect  on  a  clergyman  in  his  pro- 
fessional character  are  per  se  actionable,  (rf)  A  letter 
published  in  a  newspaper  stating  that  the  vicar  of  the 
parish  came  to  the  performance  of  divine  service  in  a 
towering  passion,  and  that  his  conduct  was  calculated  to 
make  infidels  of  his  congregation,  was  held  to  be  a  clear 
Ubel.(e) 

A  letter  charging  the  clerk  to  the  justices  of  a  borough 
with  corruption,  even  though  written  to  the  Secretary  of 
State  by  an  inhabitant  of  the  borough,  is  a  libel. (/) 

To  say  of  a  midwife,  "  She  is  an  ignorant  woman,  and  of 
small  practice,  and  very  unfortunate  in  her  way ;  there  are 
few  that  she  goes  to,  but  lie  desperately  ill,  or  die  under  her 
hands,'*  was  held  actionable. (gf)  Also  to  say,  "many  have 
perished  for  her  want  of  skill.'' (A) 

An  imputation  of  insanity  on  a  governess  would  be  libel- 
lous, (t) 

So  in  a  variety  of  other  cases,  as  saying  of  a  church- 
warden, "  Thou  art  a  cheating  knave,  and  hast  cheated  the 
parish  of  401, ; "  {j)  of  a  town  clerk,  "  He  hath  taken  40s. 
for  a  bribe ;"(fc)  of  a  constable,  "He  is  not  worthy  the 
office  of  a  constable ;  for  he  and  his  company,  the  last  time 
he  was  constable,  stole  five  of  my  swine  and  eat  them ;  '*  (I) 

(a)  Bishop  v.  LaHmer  (4  L.  T.  N.  S.  776).  Cf.  Clement  v.  Lewis,  in 
error  (7  Moore,  200  ;  2  Brod.  &  Bing.  297). 

(6)  Per  Anderson  and  Bramond,  JJ.,  Wru/ht  v.  Moorhouse  (Cro.  Eliz. 
368).     Sed  vide  Brown  v.  Kennedy  (33  L.  J.  342,  Ch.). 

(c)  Moore  v.  lerrell  (4  B.  &  Ad.  870). 

{d)  Ptmherhm  v.  CoUs  (10  Q.  B.  461 ;  16  L.  J.  Q.  B.  403).  Si-e  aibo 
Drake  v.  Drake  (1  Vin.  Abr.  463) ;  Ilvame  v.  Stowell  (12  A.  &  E.  719)  ; 
KelU'y  V.  SherlfKk  (L.  Rep.  1  Q.  B.  686 ;  35  L.  J.  209,  Q.  B.). 

(e)  Walker  v.  Brogden  (19  C.  B.  N.  S.  65). 


(/)  BUigg  V.  Sturt  (10  Q.  B.  899). 
(^)  Wharton  v.  Brook  (1  Vent.  21 
(A)  Flowers'  cme  (Cro.  Car.  211). 


(i)  Morgan  ▼.  Litigen  (8  L.  T.  N.  S.  800 j. 
(J)  Strode  v.  Holmes  (Sty.  338;  1  Vin.  Abr.  463).     See  also  Woodm/f 
V.  Weoley  (1  Vin.  Abr.  463).  ' 

(k)  Yelv.  142 ;  1  Vin.  Abr.  463.     See  1  RoU.  Abr.  56. 
(/)  Cro.  Eliz.  861  ;  1  Vin.  Abr.  464. 
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of  a  deputy  of  Clarencieux  king  of  arms,  that  he  was  '^  a      Paw  iv. 
scrivener,  and  no  herald/'- &c.;(«)  of  an  apothecary,  "It    ohatoii  vl 
is  a  world  of  blood  he  has  to  answer   for   in  this   town,         — 
through   his   ignorance ;    he   did   kill   a  woman   and   two 
children  at  S. ;  he  did  kill  J.  P.  at  P. ;  he  was  the  death  of 
J.  P. ;  he  has  killed  his  patient  with  physic/' (fc) 

So  in  the  case  of  any  other  lawful  trade,  business,  or  Trades,  meauj 
employment,  however  humble  or  menial,  and  though  it  be  ®®*^^  **• 
one  of  which  the  court  cannot  take  judicial  notice,  (c)  words 
spoken,  and,  a  fortiori,  words  written  or  printed,  and  pub- 
Ushed,  of  a  person  in  relation  to  such  employment,  which 
have  a  tendency  to  injure  him  in  respect  thereof,  are 
actionable  per  se. 

"An  action,''  it  has  been  said,(rZ)  "lies  for  speaking 
scandalous  words  of  any  man  of  any  trade  or  profession,  be 
it  never  so  base,  if  they  are  spoken  with  reference  to  his 
profession."  Thus,  it  has  been  held  actionable  to  say  of  a 
servant  in  husbandry  and  bailiflf,  "Thou  art  a  cozening 
knave,  and  hast  cozened  thy  master  of  a  bushel  of  barley  ;"(e) 
or  of  a  tradesman,  "Thou  art  a  rogue,  and  thou  hast 
cheated  me  of  several  pounds ;"(/)  of  a  person  carrying  on 
the  business  of  a  butcher  that  she  had  used  false  weights 
in  her  trade ;  {g)  of  a  comseller,  "  You  are  a  rogue  and  a 
swindling  rascal ;  you  delivered  me  one  hundred  bushels  of 
oats  worse  by  sixpence  a  bushel  than  I  bargained  for; "(A) 
of  an  auctioneer  and  appraiser  employed  by  the  defendant 
to  value  certain  goods,  "  He  is  a  damned  rascal,  he  has 
cheated  me  out  of  a  hundred  pounds  on  the  valuation  ;"(i) 
of  an  asphalte  manufacturer,  "  The  old  materials  have  been 
relaid  by  your  company  in  the  asphalte  work  executed  in 
front  of  the  Ordnance  Office,  and  I  have  seen  the  work 
done:"  innuendo,  that  the  plaintiff  "had  been  guilty  of 
dishonesty  in  the  conduct  of  his  said  trade,  by  laying  down 
again  the  old  asphalte  materials  which  had  before  been  used 
at  the  entrance  of  the  said  Ordnance  Office  instead  of  new 

(a)  Cro.  Eliz.  328,  ^29 ;  1  Viii.  Abr.  464,  &c.  The  following  are 
similar  cases :  Cro.  Eliz.  358 ;  Dal.  45 ;  Yelv.  153 ;  Cro.  Car.  563 ; 
Mar.  82,  pi.  135 ;  Style,  43 :  2  Roll.  R.  72. 

(ff)  Tuttyy.  Aleivin  (11  Mod.  221;.  See  also  Ecball  v.  Rtuvtell  (4  M.  & 
Gr.  1090).' 

(c)  FouUfer  v.  Newcomh  (I..  Rep.  2  Ex.  327;  16  L.  T.  N.  S.  596; 
86  L.  J.  169,  Ex.). 

(<i)  Per  Kelynge,  Wyndham,  and  Twysden,  JJ.,  Terry  v.  Ihmper 
(Lev.  115).  ((')  Stnman  v.  Bitjy  (Cro.  Car.  480). 

(/)  Surmaji  v.  Shelleto  (Burr.  1688). 

0?)  Gnffiths  V.  Leuti^  (7  Q.  B.  61). 

(/i)  Thomas  v.  Jachtan  (3  Bing.  104). 

(»)  Bryant  v.  Loxton  (4  Moore,  344). 
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Part  IV.  asphulte  according  to  his  contract  ;"(a)  or  of  a  certificat«i 
c'.MrTMi  VI.  niastor  mariner,  that  ''during  liis  stny  at  N.  he  was  fn*- 
—  qucntly  drnnk,  and  in  that  Htato  had  t-o  be  carried  to  his 
boat  to  reach  his  vessel,  Ac."(?/)  So  it  was  held  slanderous 
to  say  of  a  gamekeeper,  that  he  had  trapped  foxes ;  the 
declaration  stating  that  it  was  his  duty  as  such  gamekeeper 
not  to  kill  foxes,  and  that  he  was  employed  on  the  terms 
of  his  not  doing  so,  as  the  defendant  knew.(c) 

A  letter  published  in  the  Times  newspaper  stating  that 
a  ship  of  which  the  plaintiff  was  owner  and  mast-er,  and 
which  was  advertised  as  about  to  sail  to  the  East  Indies, 
was  not  seaworthy,  and  that  some  Jews  had  bought  her 
for  the  purpose  of  taking  out  convicts,  was  held  to  be  a 
libel  on  the  plaintiff  in  his  trade  and  business,  and  not  a 
m(To  disparagement  of  the  ship.((?)  '^This  is  not,'*  said 
Ooltman,  J.,  "a  case  of  mere  disparagement  of  a  chattel, 
but  a  libel  on  the  plaintiff  in  the  way  of  his  business,  and 
with  reference  to  an  intended  voyage.  It  is  impossible, 
th(»refore,  to  say  that  the  action  is  not  maintainable  indepen- 
dently of  malice.  To  say  of  a  shipowner  that  he  has  sold 
his  ship  to  carry  convicts,  when  she  was  in  a  condition  in 
which  she  must  bo  expected  to  go  to  the  bottom,  is  as  bad 
as  saying  of  a  wine  merchant  that  his  wine  is  poisoned ;  or 
(»f  a  toa-detder  that  his  tea  is  made  green  by  drying  it  on 
(•(»|)per."  .\ii<l  Krskiiit',  ♦).,  added,  "  1  think  there  couhl  not 
be  a  more  Hagrant  j)orsuiial  libel  than  such  a  statenienT 
Tiiade  with  respect  to  the  master  of  a  ship." 

In  order  that  an  action  of  slander  shall  be  maintaiuablt- 

for  words  spoken  of  a  man  in  his  office,  profession,  trade,  or 

calling,  it  must  clearly  appear  that  the  words  were  spoken 

of    him    in    relation    to    that    office,   profession,    trade,    or 

calling,  (e) 

imputatiooB  Imputations  which  would  affect  injuriously  the  credit  of  a 

creduTa'tiider  trader  or  merchant  are  also  actionable ;  and  it  is  not  neces- 

or  merchant.       sary  that  actual  bankruptcy  should  be  imputed. 

I'lius  it  has  been  held  actionable  to  use  words  of  an  inn- 
(a)   Bahtmtr.ait  v.  Farnll  (13  ('.  H.  360). 

(6)  Iricin  v.  Ihawlwooft  (2  II.  &  C.  960  ;  9  L.  T.  X.  S.  772  ;  33  L.  J. 
257,  Ex.).     See  (^oxhecid  v.  Richaifh  (2  C.  B.  669  ;  15  L.  J.  278,  C.  P  ; 
and  Harwood  v.  Green  (2  C.  &  P.  141). 
(c)  Foak/er  v.  Neu'cirmh  (uhi  supra). 

frf)  Ingram  v.  TAiirmn  (6  l^iiig.  N.  0.  212 ;  y  Scott,  471). 
(e)  Sibley  v.  Tomlim;  (4  Tyrw.  90).  See  1  A'iii.  Abr.  404  :  3  Salk. 
828 ;  Aifve  v.  Crann  (2  A.  &  El.  7  ;  4  >  fv.  &  Man.  220) ;  Dotikti  v. 
Roberts  (8  Bing.  N.  C.  835)  ;  Lmnbij  v,  AUdatf  (1  'IVrw.  217 ;  1  ('.  &  .1. 
nOl);  Janus  v.  Bnx^k  (9  Q.  B.  7;  16  L.  J.  17,  Q.  15.):  IIvpntH^i  v. 
Thom  (8  C.  B.  293 ;  19  L.  J.  C.  P.  94)  ;  Monjan  v.  Ungen  (8  L.  T. 
N.  S.  800). 
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keeper  imputing  insolvency,  although  at  the  time  they  were  part  i\ 
spoken  an  innkeeper  was  not  subject  to  the  bankrupt  laws.(<t)  chaktIir  f. 
*' The  single  question  ia  "  said  Abbott,  C.J. ,(6)  "whether 
words  imputing  an  inability  to  pay  debts  be  injurious  to  a 
person  who  seeks  his  living  by  buying  provisions  upon 
credit  and  selling  them  again  to  his  guests  at  a  profit,  he 
not  being  liable  to  the  bankrupt  laws.  Now,  such  an 
imputation  is  calculated  to  prevent  hira  from  having  that 
credit  which  is  at  least  useful,  if  not  necessary,  in  his 
business ;  the  words,  therefore,  are  likely  to  be  injurious  to 
him.'' 

So  to  say  of  a  trader  that  he  is  "  A  sorry,  pitiful 
fellow,  and  a  rogue;  ho  compounded  his  debts  at  five 
shillings  in  the  pound /^(c)  or  "If  he  does  not  come  and 
make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
ruin  him/^(d)  of  a  brewer,  "I  will  bet  5Z.  to  1/.  that 
Mr.  J.  was  in  a  sponging  house  for  debt  within  the  last 
fortnight,  and  I  can  produce  the  man  who  locked  him  up ; 
the  man  told  me  so  himself;"  &c. ; (e)  of  a  dyer  that  "He 
is  a  bankrupt  knave,  and  is  not  worth  three  half-pence"  (/); 
of  a  tailor,  "  I  heard  you  were  run  away ;"  (g)  of  a  husband- 
man, "  He  owes  more  money  than  he  is  worth ;  he  is  run 
away  and  is  broke ;"  (h)  of  a  carpenter,  "  H(*  is  brok(»n  and 
rmi  away,  and  will  never  return  again  ;(/)  aud  even  in  cases 
where  an  e-\])ectation  or  opinion  only  was  expressed,  as  '*  1 
believe  all  is  not  well  with  Daniel  Vivian:  there  arc  many 
merchants  who  have  lately  failed,  and  1  expect  no  otherwise 
of  Daniel  Vivian."  {j). 

It  was  held  actionable  to  say  of  an  upholsterer,  "  You  are  a 

(a)  Whittingtmy.  Gladwin  (6  B.  &  C.  180)  ;  see  also  Southam  y.  Allen 
(Sir  T.  Ray,  231),  where  the  words  were,  *'  Deal  not  with  the  plaintiflF, 
lor  he  is  broke,  and  there  is  neither  entertainment  for  man  or  horse/' 

(b)  5  B.  &  C.  181. 

(c)  Stanton  v.  Smith  (Ld.  Ray.  1480;  Str.  762).  See  a  case  relating  to 
a  pawnbroker  (Holt,  652). 

((/)  Broivn  v.  Smith  (13  C.  B.  596  ;  22  L.  J.  151,  C.  P.). 

(e)  Jimes  v.  Littler  (7  M.  &  AV.  423).  See,  aa  to  calling  a  stock-jobber 
'"  a  lame  duck,"  Morris  v.  Lamjdale  (2  Bos.  &  P.  284)  ;  and,  as  to 
imputing  insolvency  to  a  banker,  Rohiumm  v.  Marchant  (7  Q.  B.  9l8). 

(J)  Squire  v  Johns  (Cro.  Jac.  585), 

(jj)  Davis  V.  Ze/rw  (7  T.  R.  17). 

(A)  Dohson  v.  Thornu<Ume  (3  Mod  112). 

(0  Chapman  v.  Lampshire  (3  Mo<l.  155).  In  this  case  it  was  argued 
for  the  defendiint  that  the  plaintiff  might  be  broken  and  yet  be  as  good 
a  carpenter  as  before.  **  But/' said  the  Chief  Justice,  "the  credit 
which  the  defendant  (plaintiff?)  has  in  the  world  may  be  the  means  to 
support  his  skill,  for  he  may  not  have  an  opportunity  to  show  his  work- 
nianship  without  those  materials  with  which  he  is  en  trust  o<l" 

(j)  3  Salk.  326 ;  Raym.  207.  See  also  Harrison  v.  Thornborowjh  (10 
Mod  196). 
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Part  IV.      Boldier ;  I  saw  you  in  your  red  coat  doing  duty ;  your  word 
ohapticr  VI.    is  not  to  be  taken '' — ^it  having  been  a  common  practice  for 
—         tradesmen  to  protect  themselves  against  their  creditors  by  a 
counterfeit  listing  {a). 

In  one  case,  where  it  was  said  of  a  merchant  with  respect 
to  an  event  which  had  occurred  eight  years  previously,  '*  He 
came  a  broken  merchant  from  Hamburgh,^'  the  Court  (fe) 
held  that  an  action  would  lie,  the  charge  being  of  having 
been  "  once  broken,  Et  qui  semel  malits  semper  presumUur 
esse  malus  eodem  genere,  or  at  least  may  have  an  inclination 
thereto ;  and  it  being  alleged  to  be  spoken  f  also  et  nialittose, 
and  to  scandalise  him  in  his  profession,  it  is  a  great  cause 
pf  discrediting  and  impairing  him  in  his  trade,  whereas 
their  credit  is  the  principal  means  of  their  gain/'(c) 

And  according  to  Kelly,  C.B.,(d)  it  is  libellous  to  impute 
untruly  to  any  person  pecuniary  embarrassment  and  inability 
to  purchase  a  certain  property  without  the  aid  of  a  loan  from 
a  third  party ;  even  although  it  be  at  the  same  time  stated 
that  the  loan  was  afterwards  honourably  repaid, 
critiotoma,  on  Defamatory  attacks  on  persons  in  the  way  of  their  trade, 
to^pSbHa^*""*^  profession,  or  calling,  must  be  distinguished  from  hostile 
criticisms  fairly  and  temperately  expressed  on  such  of  their 
works  and  performances  as  appeal  to  the  public ;  for  such 
criticisms,  however  severely  they  may  condemn  or  effectually 
turn  into  ridicule  the  works  of  authors,  painters,  architects, 
actors,  &c.,  or  even  the  advertisements  or  handbills  of  a 
tradesman,  may  be  justifiable,  though  not  in  all  respects 
accurate  ;  whereas  publications  which  have  for  their  object 
the  private  injury  of  the  person  attacked  can  only  be  justi- 
fied by  their  substantial  truth.  This  subject  will  be  more 
fully  dealt  with  by  and  by.(<0 
PiibiioationB  Publications    merely  disparaging  the   commodities   of  a 

citEraSiiSfB  of   rival  tradesman  must  also  be  distinguished  from  libels  upon 
rival  tradeBuieiu  him  in  the  Way  of  his  trade. 

Where  a  person  published  a  circular  and  report  com- 
paring  his  own  goods  with  those  of  another  tradesman, 
and*  describing  his  own  as  superior,  but  not  making  any 
false  misrepresentations  as  to  the  quality  and  character  of 
the  latter,  it  was  held,  on  demurrer  to  a  declaration,  that 
an  action  of  libel  could  not  be  maintiiined  by  the  trades- 
man whose  goods  were  disparaged,  notwithstanding  an 
(a)  Ame  v.  Johni^on  (10  Mod.  111). 

(/>)  C-roke,  Jones,  and  Berkley,  JJ.,  (fissentiente  Richardson,  C.J. 
(r)  Leycrojt  v.  Dunker  (Cro.  Car.  317). 

{(()  Cox  V  UeiX'-  Rep. 4,  Ex.284;  88  L.  J.  219,  Ex. ;  21 L.  T. N.  S.  178). 
(f)  See  the  chapter  on  "Comments  on  Matters  of  Public  Intercot," 
post. 
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aUegation  in  the  declaration  of  special  damage^  thougli  past  it.: 
tbey  might  be  superior  to  the  goods  of  the  other, {a)  CHAraivL 
"  1  am  far  from  saying/^  said  Cockbum,  C.J.,  "  that  if  a  — 
man  falsely  and  maliciously  makes  a  statement  disparaging 
an  article  which  another  manufactures  or  vends,  although 
in  so  doing  he  casts  no  imputation  on  his  personal  or  pro- 
fessional character,  and  thereby  causes  an  injury,  and  special 
damage  is  averred,  an  action  might  not  bo  maintained." 
"  My  own  impression  is,"  said  Blackburn,  J.,  "  that  where 
there  is  a  written  depreciation  of  an  article,  unless  it  is  a 
slander  actionable  in  itself,  no  allegation  of  special  damage 
will  render  it  actionable,  except  in  the  case  of  slander  of 
title.  But  there  may,  as  my  lord  says,  be  cases  where  there 
is  a  scienter  on  the  part  of  the  defendant  who  has  made 
statements  doing  mischief  and  calculated  to  do  it,  in  which 
an  action  would  lie." 

So  where  the  defendant  issued  a  notice  cautioning  the 
public  that  the  ''  self-acting  tallow  syphons  or  lubricators," 
sold  by  the  plaintiflf  were  not  good  for  their  purpose,  and 
that  those  who  bought  them  would  find  that  the  tallow  was 
wasted  instead  of  being  eflFectually  employed  as  professed ; 
the  publication  was  held  not  to  be  a  libel  x)n  the  plaintiff 
in  the  way  of  his  trade. (&)  "A  tradesman,"  said  Lord 
Denman,  C.J.  "  offering  goods  for  sale,  exposes  himself  to 
observations  of  this  kind ;  and  it  is  not  by  assuming  them 
to  be  'false,  scandalous,  malicious,  and  defamatory,'  that 
the  plaintiff  can  found  a  charge  of  libel  upon  them.  To 
decide  so  would  open  a  very  wide  door  to  litigation,  and 
might  expose  every  man  who  said  his  goods  were  better 
than  another's  to  the  risk  of  an  action."  Patteson,  J.,  said 
that  if  the  caution  had  been  against  the  plaintiff  as  a  trades- 
man in  the  habit  of  selling  goods  which  he  knew  to  be  bad, 
it  would  be  a  libel  upon  him  personally. 

The  third  class  of  libels  on  individuals  embraces  those  pubiicAtions 
which,  by  holding  up  a  man  to  scorn  and  ridicule,  and  still  JSlra^or"^  ^ 
more  to  any  stronger  feeling  of  contempt  or  execration,  rwicuie. 
impair  him  in  the  enjoyment  of  general  society,  and  injure 
those  imperfect  rights  of  friendly  intercourse  and   mutual 
benevolence  which  man  has  with  respect  to  man.(c)    Every- 
thing, also,  which,  by  holding  him  up  to  that  scorn  and 
ridicule  that  might  reasonably   (that  is,  according  to  our 
natural  passions)    be   considered  as   provoking  him    to   a 
breach  of  the  peace,  is  a  libel.  (tZ) 

(a)  Young  v.  Macrae  (3  B.  &  S.  264 ;  32  L.  J.  6,  Q.  B). 

(6)  Erans  v.  Harlow  (5  Q.  B.  624). 

(c)  Holt,  L.  L.  210.  (d)  lb,  213. 
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Part  IV.  A  libcl  of  this  kind  may  be  briefly  defined  to  be  "  any 

chaptkr  VI  publicati(»n,  without  justification  or  lawfal  excuse,  which 
—  is  calculated  to  injure  the  reputation  of  another,  by  expos- 
ing him  to  hatred,  contempt,  or  ridicule/' (a) 

The  following  language  of  eminent  judges  may  be  cited 
in  support  of  the  preceding  definition.  "  In  a  libel ''  says 
Best,  C.J.,(fc)  "  any  tendency  to  bring  a  party  into  contempt 
or  ridicule  is  actionable ;  and,  in  general,  any  charge  uf 
immoral  conduct,  although  in  matters  not  punishable  by 
law."(c) 

"If  any  man''  says  Wilmot,  C.J.,(d)  "deliberately  or 
maliciously  (e)  publishes  anything  in  writing  concerning 
another  which  makes  him  ridiculous,  or  tends  to  hinder 
mankind  from  associating  or  having  intercourse  with  him, 
an  action  well  lies  against  such  publisher."  "  Scandalous 
matter  is  not  necessary  to  make  a  libel,  'tis  enough  if  the 
defendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff 
or  makes  him  contemptible  and  ridiculous." (/)  "In  case 
upon  a  libel  it  is  sufficient  if  the  matter  be  reflecting,  as  to 
paint  a  man  playing  at  cudgels  with  his  wife."([/) 

Thus  it  was  held  libellous  to  publish  of  a  man  that  he 
stank  of  brimstone,  and  had  the  itch. (A) 

Tt  is  cliiefly  wiUi  respect  to  the*  class  of  lilicls  with  whirli 
we  are  now  dealing  that  tlie  distinction  between  oral  an<l 
.  written  or  j)rinte(l  defaniation  becomes  important. 

1\)  publish,  ev<'n  orally,  of  anyone  that  he  has  committed 
an  indictable  offence,  or  that  he  has — /./•.,  at  the  time  the 
words  are  spoken  of  him — some  contagious  or  infectious 
disorder  which  may  exclude  from  society,  (i)  or  anything 
referring  to  his  trade,  office  (be  it  one  of  profit  or  not),  or 
profession,  and  calculated  to  injure  him  therein,  (J)  is  actit)n- 

(n)  Per  Parke,  B.,  Parmiter  v.  Couplaml  (6  M.  &  W.  108). 

(b)  Archbishop  of  Tuam  v.  Robeson  (6  Bing.  21). 

(c)  See,  as  to  imputations  of  immoral  or  unfeeling  conduct,  Clement 
V.  Chin's  (9  B.  &  C.  172) ;  Churchill  v.  Hunt  (1  Chit.  480). 

(</)    Villers  V.  Moms'lerj  (2  AVils.  403). 

(e)  As  to  the  meaning  of  malice,  vide  ante,  pp.  389,  390. 

(  /•)  Ptr  Holt,  C.J.,  Cropp  v.  Tilnty  (3  Salk.  226). 

(7)  Per  Holt,  C.J.  (11  Mod.  99). 

(h)   ]'illers  v.  Monslei/  (ubi  suina). 

(/)  7  Bac.  Abr.  tit.'  Slander,  p.  266 ;  1  Roll.  Abr.  44 ;)  Carslake  v. 
Mnjdi'thraw  (2  T.  R.  473) ;  Bloodworth  v.  nray(l  M.  &  (Jr.  334).  Si»e 
also  (^ro.  Eliz.  214,  289,  648 ;  (^ro.  Jac.  430. 

(/)  1  Yin.  Abr.  463  ;  Cro.  Eliz.  328,  358  ;  1  Roll.  Al)r.  56  ;  Ihrh  v. 
Osf'food  (1  Vent.  50);  Parrat  v.  Carpvuter  (Oo.  Eliz.  502);  Seaman  v. 
Biqg  (Cro.  Car.  480) ;  Peard  v.  Joms  (Cro.  Car.  382) ;  Asttm  v.  Blaifrare 
(Str.  617)  ;  How  v.  Prin  (Holt,  652)  ;  Thomas  v.  Jarkson  (3  Bing.  104)  ; 
Southce  V.  Denny  (1  Ex.  196)  ;  Tntty  v.  Aktrin  (11  Mod.  22J)  ;  Robinsim 
T.  3/arcAo«K7  Q-  K.  918)  ;   Morris  v.  Langdale  (2  B.  &  P.  84)  ;  ISruwn 


Digitized  by  VjOOQ IC 


LIBELS  ON   INDIVIDUALS.  4.13 

able,  (a)     But  where  the  imputation  of  an  oflFence  against  the      pabt  iv. 
law  is  made  orally,  in  order  to  bo  actionable,  it  must,  in  the    (iwAji^v, 
absence  of  special  damage  resulting  from  it,  be  of  some         — 
offence  liable  to  punishment  in  a  criminal  court  otherwise 
than  merely  by  fine,  with  imprisonment  in  default  of  pay- 
ment, (fc) 

Calling  a  man  a  scoundrel,  rascal,  blackleg,  or  even 
rogno  or  swindler,  will  not  support  an  action  of  slander 
without  proof  of  special  damage  caused  by  the  utterance. (c) 

Neither  will  the  oral  imputation  of  unchastity  to  a  woman, 
married  or  unmarried,  however  gross  it  may  be,  entitle  her 
to  maintain  an  action,  unless  she  can  prove  that  the  slander 
lias  caused  her  special  damage.  (tZ) 

The  publication,  however,  by  writing  or  printing,  of  any 
of  these  things  is  actionable  per  se,  without  proof  of  special 
damage,  on  account  of  the  greater  mischief  said  to  be 
produced  by  this  mode  of  publication,  as  well  as  the  greater 
malice  which  it  indicates  on  the  part  of  the  defamer.  "  A 
libeVMt  has  been  said,(e)  "is  punishable  both  criminally 

▼.  Smith  (18  C.  B.  696) ;  Bahmneau  v.  FarreU  (15  C.  B.  360)  ;  Irwin  v. 
Brandwood  (2  H.  &  C.  960). 

(a)  Gains/ard  v.  Take  (Cro.  Jac.  636)  ;  BDston  v.  Tatam  (lb.  623) ; 
Carpenter  v.  Tarrant  (Cas.  Temp.  Lord  Hardwicke,  839)  ;  Cuddington 
▼.  Wilkins  (Hob.  81)  ;  Moor  v.  Foster  (Cro.  Jac.  66) ;  Bemlisk  v.  lAndsey 
(11  Mod.  194);  Roberts  v.  Camden  (9  East  93);  Fowler  v.  Dowdney 
(2  M.  &.  Rob.  119)  ;  Alfred  v.  Farlow  (8  Q.  B.  854)  ;  Williams  v.  Stott 
(1  C.  &  M.  675)  ;  Colman  v.  Godwin  (8  Doug.  90) ;  Richardson  v.  Allen 
(2  Chit  667)  ;  Tomlinson  v.  Brittlebank  (4  B.  &  Ad.  630)  ;  Httckle  v. 
Reynolds  (7  C.  B.  N.  S.  114,  337)  ;  TAtmn  v.  Stewart  (1  T.  R.  748) ; 
Bamett  v.  AUeji  (3  H.  &  N.  881).  As  to  the  imputation  of  a  mere  fine- 
able  offence,  see  Ogden  v.  Turner  (Salk.  696  ;  6  Mod.  104)  ;  APCabe  v. 
/^oo/ (16  L.  T.  N.  S.  115). 

(b)  4  Rep.  15;  2  Bulst.  150;  1  Vin.  Abr.  404,  417;  1  RoU.  Abr. 
40,  &c. ;  Holt  V.  Schokjield  (6  T.  R.  691;. 

(c)  Bamett  v.  Allen  (3  H.  &  N.  376 ;  27  L.  J.  412,  Ex.) ;  Ekhardson  v. 
AUen  (2  Chit.  657)  ;  SavUle  v.  Jardine  (2  H.  Bl.  531,  &c.) 


(cQ  StttifUon  V.  Jones  (Selw.  N.  P.  12th  edit.  1259)  ;  Wilby  v.  Ehton 
<8  C.  B.  142 ;  18  L.  J.  320,  C.  P.)  ;  Roberts  v.  R4)berts  (33  L.  J.  249, 
Q.  B. ;  10  L.  T.  N.  S.  602)  ;  Lynch  v.  Knight  (9  H  L.  Cas.  677).  The 
state  of  our  law  on  this  subject  is  really  disgraceful.  Lord  Campbell,  a 
^ood  while  ago  {Lynch  v.  Knight^  ubi  sup,),  considered  it  **  unsatisfac- 
tory ;"  Lord  Brougham,  in  the  same  case  (p.  594),  stigmatised  it  as 
*'  barbarous ;"  and  Cockbum,  C.J.,  in  another  case,  as  *'  very  cruel " 
(33  L.  J.  250,  Q.  B.)  ;  notwithstanding  which  it  still  continues  as  above 
stated.  The  only  exception  is  the  calling  a  woman  a  whore  within  the 
city  of  London,  that  being  by  the  custom  of  the  city  actionable.  See 
Brand  v.  Roberts  (4  Burr.  2418,  and  cases  there  cited) ;  Robertson  v. 
Powell  (2  Selw.  N.  P.  1259,  5th  edit.  See  also  1  Str.  741  ;  1  Vin.  Abr. 
395 ;  Holt's  Rep.  40 ;  12  Mod.  106. 

(c)  Per  Gould,  J.,  Vilkrs  v.  Monsley  (2  Wila.  404).  See  also  Thorley 
V.  Lard  Kerry  (2  Taunt.  358) ;  and  the  note  in  3  Camp.  214. 
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Part  IV.  and  by  action,  when  mere  speaking  the  words  would  not  be 
CHAPToi  VI.    punishable  in  either  way/^(a) 

By  the  Scotch  law  the  oral  imputation  of  unchastity  to 
a  woman  is  actionable,  without  proof  of  special  damage.  (6) 

For  speaking  the  words  rogue  and  rascal  of  anyone,  an 
action,  as  already  observed,  will  not  lie.  ''But  if  those 
words/^  says  Gould,  J.,{c)  "were  written  and  published  of 
anyone,  I  doubt  not  an  action  would  lie." 

So,  to  publish  of  anyone  that  he  is  a  swindler  is  a  libel, 
and  actionable, (ii)  or  that  he  is  "a  dishonest  man,"(e)  or  a 
''black -leg"  or  "black  sheep," (/)  .or  that  he  was  black- 
balled at  a  club,  and  "bolted"  the  next  morning,  whilst 
some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  an  entertainment  which  he  had  given.  (^)  So 
also  is  a  letter  written  to  a  third  party  calling  a  person  a 
viUain,{h) 

It  was  held  to  be  a  libel  to  publish  of  a  Protestant  arch- 
bishop that  he  had  attempted  to  convert  a  Roman  Catholic 
priest  (against  whom  a  charge  of  seduction  had  been  made) 
by  offers  of  money  and  preferment,  (i)     The  libel  in   this 

(a)  **  The  common  law,  in  respect  to  onr  natural  passions,  gives  no 
action  for  mere  defainatory  words,  which  it  considers  as  transitory  abuse, 
and  not  having  substance  and  body  enough  to  constitute  an  injury  by 
affecting  the  reputation.  It  confines,  therefore,  the  action  for  slander  to 
such  of  the  grosser  kind  of  words  as  impute  positive  crimes,  or,  by 
charging  a  man  with  contagious  disorders,  tends  to  expel  him  from 
society ;  and  to  words  which  injure  him  in  his  profession  and  calling. 
It  does  not  consider  words  amounting  to  a  breach  of  the  peace,  and, 
therefore,  gives  neither  indictment  nor  information  for  unwritten  slander, 
except  in  the  case  of  seditious  language  or  words  reflecting  on  a  magis- 
trate in  the  immediate  execution  of  his  office.  'Ilie  reason  of  the  law  in 
this  distinction  is  simple  enough.  It  was  necessary  to  punish  the  grosser 
And  more  palpable  injuries,  and  it  was  equally  convenient  to  pass  over 
the  less.  The  law,  therefore,  by  classing  the  greater  injuries,  established 
the  criteria  of  this  distinction,  and  adhered  to  it  closely  in  its  practice. 
This  reason,  however,  ceased  when  the  words,  by  being  written,  could 
no  longer  be  considered  as  the  results  of  transitory  passion  or  venial 
levity,  but  therein  gained  the  shape  and  eflBcacy  of  a  mischievous  malig- 
nity. The  act  of  writing  is  in  itself  an  act  of  deliberation,  and  the 
instrument  of  a  permanent  mischief.  What  before  was  mere  convititim 
and  contumely  grew  into  a  deliberate  charge  and  accusation.  The  law, 
therefore,  both  with  respect  to  the  public  peace  and  the  prevention  of 
private  injury,  allowed  an  indictment  and  information,  as  well  as  an 
action  on  the  case,  for  words  written  which  it  denied  to  words  spoken : " 
(Holt.  L.  L.  211,  212.)  (b)  Borthwick's  Law  of  libel,  p.  186. 

(c)  Villers  v.  Monsky  (2  Wils.  403). 

(c[)  FAmon  v.  Stuart  (1  T.  R.  748). 

(e)  Per  Cur.,  Atistin  v.  Cidpejwer  (Skin.  124;  2  Show.  314). 

(/•)  O'Brien  v.  Clement  (16  M.  &  W.  159).  (g)  lb. 

(h)  Bell  V.  Stone  (1  Bos.  &  P.  881). 

(t)  ArchlMop  of  Tuam  y.  Roibeson  (5  Bing.  21). 
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case  was  contained  in  a  letter  from  Dublin,  published  in  the      habt  iv. 
Morning  Herald;  and  it  was  contended,  on  motion  to  set    CHAPmVL 
aside  the  verdict  which  had  been  given  for  the  plaintiflF,  that  — 

there  was  no  imputation  on  the  plaintiflF's  character  in  the 
conduct  ascribed  to  him ;  that  to  make  converts,  even  by 
purchase,  is  a  praiseworthy  eflfort  of  religious  zeal,  sanc- 
tioned by  Act  of  Parliament,  and  warranted  by  the  practice 
of  our  own  and  other  Christian  establishments ;  that  the 
imputation,  if  any,  on  the  plaintiflf  was  only  of  extraordinary 
zeal.  But  Best,  C.J.,  after  laying  it  down  that,  in  general, 
any  charge  of  immoral  conduct  in  a  libel  is  actionable, 
although  in  matters  not  punishable  by  law,  said  :  "  Would  it 
be  immoral  in  the  archbishop  if  he  attempted  to  bribe  a 
man  to  renounce  his  religion,  and  to  endow  such  a  prose- 
lyte with  a  Church  of  England  preferment  ?  Would  it  be 
immoral  to  employ  in  making  hypocrites  funds  destined  to 
the  support  of  the  Protestant  Church  ?  If  the  seduced  be 
guilty  it  is  impossible  to  say  that  the  seducer  is  innocent. 
But  it  has  been  urged  that  nothing  immoral  is  imputed, 
since  the  Legislature  has  held  out  to  Catholic  priests 
the  same  kind  of  temptation  to  become  Protestants.  Even 
if  that  were  so,  it  would  not  persuade  me  that  such  a 
course  was  moral.  But  the  Legislature  has  not  done 
this;  it  has  only  said  that  if  a  man  be  converted  he 
shall  not  be  left  to  starve  in  the  midst  of  a  hostile  com- 
munity.^^ "  If,^^  said  Burrough,  J.,  "  we  are  to  under- 
stand the  language  of  this  attack  as  the  rest  of  the 
world  would  do,  there  can  be  no  doubt  it  is  a  gross 
and  infamous  Hbel.  The  plaintiff  is  charged  with  having 
sought  to  induce  an  improper  person  to  abandon  his  reli- 
gious creed,  not  by  reasoning  but  by  a  gross  bribe.^'  "  As 
to  the  merits,^^  said  Gaselee,  J.,  "  this  is  equally  a  libel 
whether  it  proposed  to  impute  to  the  plaintiff  indiscretion 
or  dishonesty ;  the  manifest  object  of  it  was  to  bring  him 
into  disrepute.^^ 

A  publication  which  charged  an  overseer  of  a  parish  with 
oppressive  conduct  towards  paupers  in  compelling  them  to 
receive  payment  of  their  weekly  allowance  in  orders 
for  flour  upon  a  particular  tradesman,  was  held  to  be  a 
libel; (a)  and  so  was  a  placard  stating  of  aH  overseer  that 
when  out  of  office  he  had  advocated  low  rates,  and  when  in 
office  he  had  advocated  high  rates,  and  that  the  defendant 
would  not  trust  him  with  hi,  of  his  property .  (Z>) 

(a)  Woodard  v.  Dowsing  (2  M.  &  Ry.  74). 
h)  Clieese  v.  Scales  (10  M.  &  W.  488).     Of.   Warman  v.  Hine  (1  Jur. 
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i^ABT  IV.  In  another  case  where  an  action  was  held  maintainable^  the 

chaptbbVi.  important  part  of  the  libel  was,  '^  I  sincerely  pity  the  man  ^^ 
(meaning  the  plaintiff )  "  that  can  so  far  forget  what  is  due, 
not  only  to  himself,  but  to  others,  who,  under  the  cloak  of 
religious  and  spiritual  reform,  hypocritically  and  with  the 
grossest  impurity  deals  out  his  malice,  uncharitableness, 
and  falsehoods.'^  (a) 

It  has  also  been  held  libellous  to  publish  of  any  man  that 
he  has  been  guilty  of  gross  misconduct,  and  insulted  females 
in  a  barefaced  manner,  (t)  The  individual  libelled  in  this 
case  was  a  coachman,  but  the  publication  was  not  held 
libellous,  because  published  of  him  in  that  capacity,  the 
Court  considering  it  only  necessary  to  inquire  whether  the 
publication  in  question  held  up  the  plaintiff  to  public  hatred, 
contempt,  or  ridicule  :  the  imputation  was  a  very  serious  and 
contumelious  one,  clearly  calculated  to  bring  the  plaintiff 
into  contempt  by  some  persons,  and  hatred  by  others,  and, 
therefore,  according  to  estabhshed  rule,  the  publicatioij  was 
libellous. 

So  it  has  been  held  libellous  to  publish  of  a  person  seek- 
ing assistance  from  a  charitable  society  that  she  prefers 
unworthy  claims,  which  it  is  hoped  the  members  will  reject 
for  ever,  and  that  she  has  squandered  away  money  already 
obtained  by  her  from  the  benevolent  in  printing  circulars 
abusive  of  the  society's  secretary,  (c) 

A  person  was  found  guilty  of  publishing  a  libel  for 
having  caused  the  insertion  in  a  newspaper  of  a  paragraph 
imputing  that  the  *'  myrmidons  '^  of  the  prosecutor  had 
poisoned  some  foxes  in  a  country  hunted  over  by  the  hounds 
of  Sir  W.  M.  S.,  and  had  hung  their  bodies  up  by  the 
nock ;  and  that  the  tenantry  of  Sir  W.  M.  S.,  by  way  of 
retaliation,  had  hung  up  effigies  of  the  prosecutor  and  his 
brother,  with  foxes'  tails  appended,  (d) 

The  publication  in  a  newspaper  of  a  paragraph  stating 
that,  although  the  plaintiff  was  aware  of  the  death  of  a  lady 
occasioned  by  his  furious  and  careless  driving  a  carriage 
against  that  in  which  she  had  been  driving,  he  nevertheless, 
on  the  very  evening  of  the  catastrophe^  attended  a  public 
ball,  was  held  actionable,  (e) 

Even  a  publication  alleging  that  a  person  has  for  years, 
without  cause,  systematically  done  everything  to  annoy 
another,  and  had  unnecessarily  dragged  that  other  into  the 

(a)  Thorleu  v.  Lord  Kerry  (4  Taunt.  356). 

(b)  Clement  v.  Chivis  (9  B.  &  C.  192). 

(c)  Hoare  v.  Silverlock  (12  Q.  B.  624). 

(d)  Reg.  V.  Cooper  (8  Q.  B.  683  ;  15  L.  J.  206,  Q.  B.> 

(e)  ChurchiU  v.  Hunt  (1  Chit  480). 
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Court  of  Chancery,  and  put  him  to  great  expense,  may  be      part  iv. 
KbeUous.(a)  cha^;^  vl 

Though  a  man  should  tell  a  ludicrous  story  concerning  — 
himself,  the  unauthorised  publication  of  it  in  a  newspaper 
will  be  libellous. (6)  "There  is  a  great  difference,^^  said 
Tindall,  C.J.,  "  between  a  man^s  telling  a  ludicrous  story  of 
himself  to  a  circle  of  his  own  acquaintance,  and  a  publica- 
tion of  it  to  all  the  world  through  the  medium  of  a  news- 
paper/'(c) 

It  has  been  held  a  Ubel  to  publish  of  a  person  in  a  news- 
paper that  he  had  entered  a  horse  to  run  for  certain  stakes 
at  a  race,  and  had  afterwards  fraudulently  withdrawn  it 
for  the  purpose  of  obtaining  an  unfair  advantage  over  other 
persons  with  whom  he  had  laid  wagers  on  the  expected 
race.(^  It  was  contended  in  this  case  that  horse  racing 
was  illegal,  and  therefore  that  the  plaintiff  had  no  right  to 
sue ;  but  the  Court  held  that  "even  if  running  a  race  with- 
out fraud  were  altogether  prohibited  by  the  law,  still  the 
party  infringing  its  provisions  would  not  thereby  be 
deprived  of  all  protection  to  his  character  in  other  matters 
connected  with  the  transaction ;  but,  moreover,  the  fact  of 
engaging  in  a  horse  race  is  not  in  itself  an  illegal  act/' 

It  was  held  libellous  to  pubUsh  the  following  paragraph, 
which  appeared  in  a  newspaper :  "  K.  D.  has  had  a  tolerable 
run  of  luck  this  season.  He  is  still  here,  and  keeps — I 
assure  you  friend  Sat. — a  well-spread  sideboard ;  but,  curse 
the  fellow  !  I  always  consider  myself  in  a  family  hotel  when 
my  legs  are  singing  duets  under  his  table ;  for  the  bill  is 
sure  to  come  in  sooner  or  later,  although,  as  you  know,  I 
rarely  dabble  in  the  mysteries  of  ecart^,  or  any  other  game. 
The  fellow  is  as  deep  as  Crockford,  and  as  knowing  as  the 
Marquis.  I  do  dislike  this  leg-al  profession ; "  the  Court 
being  of  opinion  that,  apart  from  any  innuendo,  it  imputed 
something  disgraceful  to  the  plaintiff,  (e) 

To  publish  of  a  person  who  had  been  an  attorney  that 
whilst  he  practised  he  had  been  guilty  of  "  sharp  practice," 
would  be  a  libel.  (/) 

The  following  paragraph  inserted  in  a  newspaper  was  also 
held  to  be  libellous,  without  any  innuendo  to  explain  its 
meaning :  "  Threatening  letters. — The  Middlesex  grand  jury 
have  returned  a  true   bill   against  a  gentleman  of   some 

(a)  Fray  v.  Fray  (17  C.  B.  N.  S.  608 ;  34  L.  J.  45,  0.  P.). 
(6)  Cook  V.  Ward  (6  Bing.  409).  (c)  Ih 

(d)  GreviUe  v.  Chapman  (5  Q.  B.  731). 

(e)  Dighy  v.  Thompson  (4  B.  &  Aid.  821). 

(/)  Boydell  V.  Jones  (4  M.  &  W.  450),  Per  Parke,  B. 

E   B 
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Part  IV. 
Ghaptrr  VI. 


Defamation  by 
refenBDce  or 
compariBon. 


LAW  OF   UBEL. 


property  named  French/^  (a)  In  reply  to  an  argnmentj 
urged  on  behalf  of  the  defendant,  that  the  Court  could  not 
intend  that  the  bill  of  indictment  found  by  the  grand  jury 
was  a  bill  of  indictment  for  sending  threatening  letters. 
Lord  Tenterden,  C.J.,  said:  (6)  "  We  are  all  agreed,  and  it 
is  quite  clear  from  all  the  modern  authorities,  that  a  court 
must  read  these  words  in  the  sense  in  which  ordinary 
persons,  or  in  which  we  ourselves  out  of  court,  reading  thi 
paragraph,  would  understand  them ;  and  that  it  cannot  be 
read  otherwise  than  that  the  grand  jury  had  found  a  true 
bill  against  the  plaintiff  for  sending  threatening  letters.  A 
bill  of  indictment  for  sending  a  threatening  letter  must 
import  an  unlawful  threatening  letter/^ 

A  general  charge  of  ingratitude  published  in  a  newspaper 
has  been  held  to  be  libellous,  (c)  even  where  the  facts  upon 
which  the  charge  is  grounded  were  also  stated,  and  were 
insufficient  to  support  the  charge  ;(d)  for,  according  to 
Bramwell,  B.,  a  doubt  is  raised  whether  there  are  not  some 
other  facts  which,  if  mentioned,  would  justify  the  charge,  {e) 

A  libel  is  not  the  less  actionable  because  the  defamatory 
imputation  is  made  by  reference  or  comparison,  direct  or 
indirect,  to  some  character  in  history  or  fiction,  or  to  some 
animal  which  suggests  the  injurious  idea. 

Thus,  it  was  held  a  libel  to  publish,  in  a  newspaper,  of  the 
plaintiff,  who  was  an  applicant  for  assistance  from  a  charitable 
society,  that  her  warmest  friends,  in  giving  up  the  advocacy 
of  her  claims,  stated  that  they  had  realised  the  fable  of  the 
"Frozen  Snake.^^(/)  To  an  objection,  grounded  on  the 
absence  of  an  innuendo  in  the  declaration,  explaining  the 
meaning  of  the  allusion  to  the  "  Frozen  Snake,^^  Coleridge, 
J.,  replied,  (gf)  "  The  jury  and  court  in  such  a  case  as  this  are 
in  an  odd  predicament,  if  they  alone  of  all  persons  are  not  to 
understand  the  allusion  complained  of.  Suppose  the  libel 
had  said  that  the  plaintiff  acted  like  Judas;  must  the  history 
of  Judas  have  been  given  and  referred  to  by  innuendo? 
We  ought  to  attribute  to  a  court  and  jury  an  acquaintance 
with  ordinary  terms  and  allusions,  whether  historical  or 
figurative,  or  paraboUcal.  If  an  expression,  originally  alle- 
gorical, has  passed  into  such  common  use  that  it  ceases  to 
be  figurative,  and  has  obtained  a  signification  almost  literal, 
we  must  understand  it  as  it  is  used.  Half  of  our  language 
is  founded  upon  allegorical  allusion :  '  vinegar '  is  talked  of 

(a)  Harvey  T.  French  (1  Cr.  &  M.  11).  (h)  Id.  18. 

(c)  Cox  V.  Lee  (L.  Rep.  4  Ex.  284 ;  21  L.  T.  N.  S.  178 ;  88  L.  J. 
219,  Ex.).  (d)  Ih.    .  (6)  ib. 

(/)  Hoare  v.  Silverlock  (12,  C.  B.  624 ;  17  L.  J.  306,  Q-  B.). 

(g)  P.  638. 
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in  describing  a  bad  temper ;  even  tlie  word  '  soar '  is  figu-      part  iv. 
rative.     We  mast  understand  such  terms  according  to  the    chap™  vl 
sense  which  has  become  familiar/^     '^  Nothing  is  easier/'         — 
said  Erie,  J., ''  than  to  bring  persons  into  contempt  by  allusion 
to  names  well  known  in  history,  or  by  mention  of  animals 
to  which  certain  ideas  are  attached ;  and  I  may  take  judicial 
notice  that  the  words  ^  Frozen  Snake '  have  an  application 
very  generally  known  indeed,  which  application  is  likely  to* 
bring  into  contempt  a  person  against  whom  it  is  directed/' 

See  also  the  case  of  Woodgate  v.  Eidout,(a)  where  part  of 
the  libel  consisted  in  a  comparison  of  the  conduct  of  the 
plaintiff,  an  attorney,  in  reference  to  a  particular  case,  with 
that  of  the  firm  of  Quirk,  Gkmmon,  and  Snap,  in  the  novel 
of  "  Ten  Thousand  a  Year/' 

Although  the  person  de&med  be  dead,  the  libel  is  never-  ubei  on  the 
theless  punishable ;  for  it  stirs  up  others  of  the  same  family,  ^^*^' 
blood,  or  society,  to  revenge,  and  to  break  the  peace.  (6)  The 
chief  cause  for  which  the  law  so  severely  punishes  all 
libels  is,  says  Hawkins,  (c)  the  direct  tendency  of  them  to  a 
breach  of  public  peace,  by  provoking  the  parties  injured, 
and  their  inends  and  families  to  acts  of  revenge,  which  it 
would  be  impossible  to  restrain  by  the  severest  laws,  were 
there  no  redress  from  public  justice  for  injuries  of  this  kind, 
which  of  all  others  are  most  sensibly  felt. 

An  information  was  granted  (Hil.  7  Geo.  2)  against  one 
Oitchley  for  publishing  a  libel  reflecting  on  Sir  0.  G.  Nicoll, 
Lady  Dartmouth's  father,  and  on  the  Government.  The 
infonnation  charged  that  the  defendant,  envying  the  good 
name  and  character  of  the  deceased,  and  maliciously  devising 
and  intending  to  vilify  and  scandalise  his  memory,  and  to 
traduce  and  misrepresent  him  as  a  person  of  corrupt  and 
wicked  principles,  and  to  induce  a  belief  in  the  subjects  of  our 
lord  the  King  that  the  said  Sir  0.  had  obtained  the  honour- 
able order  of  knighthood  of  the  Bath  by  vile  and  scandalous 
means,  &c.,  and  maliciously  to  fix  a  mark  of  infamy,  contempt, 
and  dishonour  on  the  memory,  name,  and  family  of  the  said 
Sir  G.,  and  to  excite  thus  the  subjects  of  our  said  lord  the 
King  to  blacken  and  defame  the  memory  of  the  said  Sir  0., 
and  to  stir  up  the  hatred  and  evil  will  of  the  subjects  of  our 
said  lord  the  King,  against  the  family  and  posterity  of  the 
said  Sir  G.,  after  the  death  of  the  said  Sir  G.,  did  publish 
the  foDowing  libel :  "  On  Saturday  evening  died  of  the 
small-pox,  at  his  house  in  Grosvenor  Square,  Sir  Gharles 
Grannter  Nicoll,  Knight  of  the  Most  Honourable  Order  of 

(a)  4  F.  &  F.  202.  (6)  Co.  6, 124  b. 

(c)  P.  C.  Book  1,  c.  28. 

be2 
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Part  IV.      the  Bath,  and  representative  in  Parliament  for  the  town  of 

cha^  vl    Peterborough.     He  was  blessed  with  an  ample  fortune,  which 

—         he  enjoyed  in  a  manner  that  rendered  him  in  early  years  of  life 

a  truly  valuable  husband  and  friend.     He  could  not  be  called 

a  friend  to  his  country,  for  he  changed  his  principles  for  a  red 

ribbon,  and  voted  for  that  pernicious  project,  the  excise.'' (a) 

In  ubei  on  dead       In  the  casc,  howover,  of  libels  on  the  dead,  the  intention 

SflSown  to"Se   of  the   person   publishing  must   be  shown   to  have   been 

maioToient       malevolent ;  for,  to  say  that  the  conduct  of  a  dead  person 

can  at  no  time  be  canvassed — ^to  hold  that,  even  after  ages 

are  passed,  the  conduct  of  bad  men  cannot  be  contrasted 

with  the  good — ^would,  in  the  words  of  Lord  Kenyon,(6)  be 

to  exclude  the  most  useful  part  of  history;  "  and,  therefore,'' 

said   that  learned  judge,  ''it  must  be  allowed  that  such 

publications  may  be  made  fairly  and  honestly.     But  let  this 

be  done  whenever  it  may,  whether  soon  or  late  after  the 

death  of  the  party,  if  it  be  done  with  a  malevolent  purpose, 

to  vilify  the  memory  of  the  deceased,  and  with  a  view  to 

injure  his  posterity,  as  in  Rex  v.  Gritchley,  then  it  comes 

within  the  rule  stated*  by  Hawkins ;  then  it  is  done  with  a 

design  to  break  the  peace,  and  then  it  becomes  illegal."  (c) 

For  the  reasons  thus  stated  by  Lord  Kenyon,  the  Court  of 
King's  Bench,  in  1791,  held  bad,  after  a  verdict  of  guilty, 
an  indictment  charging  the  defendant  that  he,  "wickedly 
and  maliciously  contriving  and  intending  to  injure,  defame, 
disgrace,  and  vilify  the  memory,  reputation  and  character 
of  Gfeorge  Nassau  Olavering,  Earl  Oowper,  then  deceased, 
and  to  cause  it  to  be  believed  that  the  said  earl  in  his  life- 
time was  a  person  of  a  vicious  and  depraved  mind  and 
disposition,  and  destitute  of  filial  duty  and  affection,  and  of 
all  honourable  and  virtuous  sentiments  and  inclinations,  and 
that  the  said  earl  had  led  a  wicked  and  profligatie  course  of 
life,  and  had  addicted  himself  to  the  practice  and  use  of  the 
most  criminal  and  unmanly  vices  and  debaucheries,  &c., 
wickedly,  maliciously,  and  unlawfully  did  print  and  publish 
and  cause  to  be  printed  and  published,  in  a  certain  newspaper 
called  The  Worlds  a  certain  false,  scandalous,  and  malicioiis 
Hbel  of  and  concerning  the  said  Earl  Oowper,  &c.,  to  the 
great  disgrace  and  scandal  of  the  memory,  reputation,  and 
character  of  the  said  Earl  Oowper ;  in  contempt,  &c. ;  to  the 
evil  example,  &c.,  and  against  the  peace,  &c,"  The  court 
made  absolute  a  rule  to  arrest  the  judgment,  because  the 
indictment  did  not  allege  that  the  libel  had  been  published 
with  an  intent  to  create  any  ill  blood  or  to  throw  any  scandal 

(a)  Cited  4  T.  R.  129. 

(h)  The  King  v.  Topham  (4  T.  R.  129).  (c)  lb. 
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on  the  family  and  posterity  of  Lord  Cowper,  or  to  indace      Paht  iv. 
them  to  break  the  peace  in  vindicating  the  honour  of  the    ohatock  vl 
family,  (a)  — 

A   person   is   answerable   for   a   libel   which   he    either  LUbuity  for 
requests  or  directs  another  to  write  or  publish  for  him,  even  JI^uJ" S^er 
where  the  publication  differs   in  some  respects  from  what  *<>  p*»*>i*^ 
he  has  suggested,  provided  the  direction  be  in  substance 
followed  out. 

Thus,  where  the  evidence  was  that  the  defendant  told  the 
reporter  of  a  newspaper  a  story  defamatory  of  the  plaintiff, 
saying  that  "it  would  make  a  good  case  for  the  newspaper,^^ 
and  afterwards  gave  the  reporter  a  more  detailed  accoont, 
for  the  express  purpose  of  inserting  it  in  the  newspaper ; 
whereupon  the  reporter,  from  the  particulars  thus  furnished 
to  him,  drew  up  an  account,  which,  after  some  slight  altera- 
tions, not  affecting  the  sense,  were  made  in  it  by  the  editor, 
was  pubUshed  in  the  newspaper,  Abbott,  C.J.,  held  that 
what  the  reporter  pubUshed  in  consequence  of  what  passed 
with  the  defendant  might  be  considered  as  pubhshed  by  the 
defendant.  (6) 

And  where  the  defendant  asked  the  editor  of  a  newspaper 
to  "  show  up  '*  the  prosecutor  and  his  brother,  teUing  him  a 
ludicrous  story  concerning  them ;  and  the  editor  told  the 
story  to  a  reporter  for  the  paper,  and  the  story  appeared  in 
the  paper,  with  comments  added ;  the  defendant,  before  the 
publication,  having  remarked  on  the  delay,  and,  after  the 
publication,  expressed  approbation  of  it,  it  was  held  that  the 
jury  (who  had  found  the  defendant  guilty)  might,  on  this 
evidence,  find  that  the  defendant  authorised  the  pubUcation 
of  the  particular  libel,  notwithstanding  the  comments  added, 
and  although  it  appeared  that  the  editor  had  heard  the  story 
before  the  defendant  told  it  to  him.(c) 

"If,*^  said  Lord  Denman,  O.J.,  "  a  man  requests  another 
generalljr  to  write  a  libel,  he  must  be  answerable  for  any  libel 
written  in  pursuance  of  his  request :  he  contributes  to  a  mis- 
demeanor, and  is  therefore  responsible  as  a  principal.  He 
takes  his  chance  of  what  is  to  be  published.  Here  the 
defendant  first  desires  the  newspaper  editor  to  'shew  up '  the 
prosecutor,  and  communicates  to  him  the  particulars  of  the 
story,  which  afterwards  appear  in  the  newspaper.  Having 
given  this  general  authority,  he  meets  the  editor,  and  says 
that  the  article  has  not  appeared.  That  which  did,  in  fact, 
form  the  foundation  of  the  libel,  and  which  the  editor  com- 


(a)  The  King  v.  Topham  (4  T.  R.  129). 

(h)  Adams  v.  Kelly  (1  Ry.  &  M.  157). 

(c)  Reg.  V.  Cooper  («  Q.  B.  533  ;  15  L.  J.  206,  Q.  B.). 
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municated  to  the  reporter^  was  what  the  defendant  com- 
municated to  the  editor ;  and,  after  the  publication,  it  was 
approved  of  by  the  defendant.  It  is  observed  that  there 
were  additions ;  but  the  editor  said  that  what  the  defendant 
communicated  was  substantially  what  was  published.  If  we 
held  this  not  to  be  a  publication  by  the  defendant,  we  must 
go  the  length  of  exonerating  a  party  who  gives  instructions 
for  a  libel,  in  every  case  where  the  libel  published  departs 
from  the  instructions  by  a  single  word.  It  is  enough  that 
there  is  a  substantial  identity.  I  have  no  doubt  that  a  man 
who  employs  another  generally  to  write  a  libel  must  take  his 
chance  of  what  appears,  though  something  may  be  added 
which  he  did  not  state.^'  Wightman,  J.,  added:  "  It  would  be 
very  dangerous  to  allow  a  man  to  direct  a  libel  to  be  published 
on  a  particular  subject,  and,  after  he  has  approved  of  what  is 
published,  to  defend  himself  on  the  ground  that  something 
has  been  added  to  his  original  communications.''(A) 

In  the  case  just  referred  to  there  was,  in  addition  to  a 
previous  request,  a  subsequent  approval  of  the  libel  as  pub- 
lished. But  if  a  request  be  made,  and  the  publication  take 
place  in  pursuance  of  the  request,  that  is  sufficient  to  fix 
with  liability. 

And  in  the  case  of  a  speech,  made  at  a  meeting,  which 
the  speaker  requests  the  newspaper  reporters  present  to 
'*  take  notice  of,^'  he  is  liable  not  only  for  a  verbatim  report, 
but  also  for  a  published  outline  or  summary  of  it.  (6) 

In  an  action  against  the  chairman,  and  E.,  a  member,  of  a 
board  of  guardians,  for  a  libel  published  in  a  newspaper  report 
of  one  of  the  meetings  of  the  board,  it  appeared  that  a  dis- 
cussion having  taken  place  at  the  meeting  respecting  the  case 
of  the  plaintiff's  daughter,  then  an  inmate  of  the  workhouse, 
and  reporters  of  the  local  newspapers  being  present  in  the 
ordinary  discharge  of  their  duty,  the  defendant  E.  said  ''  he 
hoped  the  local  press  would  take  notice  of  this  very  scanda- 
lous case,^^  and  requested  the  chairman  to  "  give  an  outline 
of  it,^'  which  was  done  accordingly.  The  chairman,  in  the 
course  of  his  statement  of  the  case,  said  :  "I  am  glad  gentle- 
men of  the  press  are  in  the  room,  and  I  hope  they  will  take 
notice  of  it ;"  to  which  E.  added,  "  and  so  do  I  ;^'  the  chair- 
man further  expressing  a  hope  that  publicity  would  be  given 
to  the  matter.  The  libel  was  contained  in  what  was  proved 
to  be  a  correct  but  condensed  suiuraary  of  what  took  place 
at  the  meeting,  published  in  a  local  newspaper,  and  contain- 


(a)  Reg.  v.  Cooj^er  (8  Q.  B.  533 ;  16  L.  J.  206,  Q.  B.). 

...  r.    . ^'rescott  (L.  Rep.   '    "     --"^      " 

17  W.  K.  773). 


(b)  Pmies  v.  Prescott  (L.  Rep.'  4  Ex.  169  :  '20  L.'  T.  N.  S.  637  : 
88L.J.  105,  Ex.     ^""^   •'  "-"^ 
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ing  matter  defamatory  of  the  plaintiff.     The  learned  judge      Pakt  iv/ 
(Martin^  B.)  who  presided  at  the  trial  was  of  opinion  that    CHAi^  vl 
there  was  not  sufficient  evidence  for  the  jury  of  the  publica-         — 
tion  of  the  libel  by  the  defendants^  and  directed  a  verdict  to 
be  entered  for  them.  A  biU  of  exceptions  was  tendered  to  this 
ruling ;  and  the  majority  of  the  Court  of  Exchequer  Chamber 
(Keating,  Montague  Smith,  and  Hannen,  JJ.)  held  that  the 
ruling  was  incorrect,  Byles  and  Mellor,  JJ.,  dissenting. 

It  was  contended,  on  behalf  of  the  defendants  in  this  case, 
that  the  words  used  by  them  did  not  amoant  to  a  request  to 
the  reporters  to  publish  the  proceedings,  but  were  merely 
the  expression  of  a  wish  or  hope  that  they  would  do  so,  nor 
to  an  authority  to  publish  the  particular  reports  in  the  words 
in  which  they,  in  fact,  appeared;  but  the  majority  of  the  Court 
of  Error  were  of  opinion  that  the  facts  proved  afforded 
evidence,  fit,  at  all  events,  to  be  laid  before  the  jury,  of  a 
request  by  the  defendants  to  the  reporters  to  publish  an 
outline,  or  summary,  of  the  proceedings,  and  to  publish  the 
report  in  such  a  way  as  to  show  the  conduct  of  the  plaintiff 
to  have  been  disgraceful ;  the  disclosure  to  the  local  public 
of  what  was  called  the  plaintiff's  disgraceful  conduct  being 
the  avowed  object  of  the  request  made  by  the  defendants 
to  the  reporters,  (a) 

"  I  agree  with  the  learned  counsel  for  the  defendants," 
said  Montague  Smith,  J.,  in  whose  judgment  Keating  and 
Hannen,  JJ.,  concurred,  "  that  loose  expressions  of  a  mere 
wish  or  hope  that  proceedings  should  be  published,  would 
not  be  sufficient  to  fix  liability  on  the  defendants  in  cases 
like  the  present.  I  think  the  words  must  be  of  such  a  kind, 
and  used  in  such  a  manner,  as  to  satisfy  the  jury  that  they 
amounted  to,  and  were  in  fact,  a  request  to  publish.  If  the 
words  do  amount  to  such  a  request,  and  the  publication  be 
made  in  pursuance  of  it  by  the  persons  to  whom  it  was 
addressed,  then  it  seems  to  me  the  persons  making  such 
request  would  be  responsible  for  the  libellous  matter  so 
published.  Whether  the  libellous  matter  published  is  in 
pursuance  of,  and  in  accordance  with  the  request,  or  a 
departure  from  it,  and  so  unauthorised,  would  be  a  question 
to  be  considered  on  the  circumstances  of  the  particular  case. 
It  is,  of  course,  plain  that  if  a  man  gives  a  copy  of  his  speech 
to  another  to  publish,  he  is  answerable  as  a  pubUsher.  It 
cannot  be  contended  that  he  would  not  be  equally  answer- 
able, if  he  desired  a  reporter  to  take  down  his  speech  as  he 
delivered   it,  and   to  publish  it.     Then,  can  it  make  any  oondenied 

(a)  Parkeit  v.  Prexott  (L.  Rep.  4  Ex.  169  ;   20  L.  T.  N.  S.  687    "*"* 
88  L.  J.  106,  Ex. ;  17  W.  R.  773). 
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.  Part  IV.  difference  in  his  liability,  that  he  requests  the  reporter, 
chattek  \'l  instead  of  publishing  the  whole  speech,  to  make  and  publish 
—  an  outline  or  summary  of  it  ?  Surely,  in  reason  and  prin- 
ciple, there  can  be  none,  where  the  request  is  acted  on,  and 
a  correct  outline  or  summary  made  and  published.  It  vras 
strongly  urged  for  the  defendants  that  they  could  not  be 
liable,  unless  they  authorised  the  libel  in  the  very  words  in 
which  it  was  published.  If  this  argument  is  correct,  then 
it  must  follow  that  a  man  could  never  be  liable  when  he 
desired  another  to  make  and  publish  an  outline  or  summary 
of  a  speech  or  writing;  because  such  an  outline  or  summary 
necessitates  condensation  and  consequent  alteration  of 
language.  But  the  argument  cannot,  as  it  seems  to  me,  be 
correct.  The  man  who  requests  another  to  make  and  pub- 
lish an  outline  or  summary  of  a  speech,  writing,  or  proceed- 
ings, must  know  that  the  words  will  be,  to  some  extent, 
those  of  him  who  makes  such  summary  or  outline ;  and  he 
must,  therefore,  be  taken  to  constitute  him  an  agent  for  the 
purpose,  and  be  answerable  for  the  result,  subject  always  to 
the  question  whether  the  authority  has  been  really  followed. 
If  this  be  not  so,  a  man  might  become  a  libeller  with 
impunity.  Again,  if  the  very  words  of  the  Ubel,  and  not  its 
substiance,  are  in  these  cases  to  be  regarded,  a  man  who 
gives  the  manuscript  of  a  libel  to  an  agent  to  print  and 
publish,  would  not  be  answerable  if,  by  accident  or  negli- 
gence, there  were  variations  in  some  of  the  words,  although 

not  in  the  substance  of  the  Ubel In  the  result,  I 

come  to  the  conclusion,  that  on  principle  it  is  correct  to 
hold  that  where  a  man  makes  a  request  to  another  to 
publish  defamatory  matter,  of  which,  for  the  purpose,  he 
gives  him  a  statement,  whether  in  full  or  in  outline,  and  the 
agent  publishes  that  matter,  adhering  to  the  sense  and 
substance  of  it,  although  the  language  be,  to  some  extent, 
his  own,  the  man  making  the  request  is  liable  to  an  action 
as  the  publisher.  If  the  law  were  otherwise,  it  would,  in 
many  cases,  throw  a  shield  over  those  who  are  the  real 
authors  of  libels,  and  who  seek  to  defame  others  under,  what 
would  then  be,  the  safe  shelter  of  intermediate  agents.'^ (a) 

Byles  and  Mellor,  JJ.,  dissented  from  the  judgment  in  this 
case.  Byles,  J.,  very  much  doubted  ^'  whether  the  expres- 
sion of  a  hope  that  the  press  would  take  notice  of  the  case, 
or  give  publicity  to  it,  or  that  the  chairman  would  give  an 
outline  of  the  proceedings,  amounts  to  an  authority  to 
publish  in  a  newspaper  defamatory  and  unjustifiable  matter 

(a)  Parkes  v.  Pre/tcott  (L.  Rep.  4  Ex.  169 ;  20  L.  T.  N.  S.  637 : 
38  L.  J.  105,  Ex.;  17  W.  li.  773). 


Digitized  by  VjOOQ IC 


LIBELS  ON  INDIVIDUALS.  425 

spoken  at  a  meeting/^     The  learned  judge  pointed  out  that      part  iv. 
the  libel  must  be  proved  as  laid;  and  that  though  a  variance    chaf™  vi 
is  now  amendable,  none  was  in  this  case  asked  for  or  made,  — 

or  could  be  made  so  as  to  cure  the  objection  that  the 
evidence  did  not  show  what  particular  facts  or  what 
particular  defamatory  expressions  were  or  were  not  autho- 
rised by  the  defendant.  His  Lordship  also  remarked  on 
the  great  difference  between  the  authority  which  will  make 
a  man  liable  criminally  for  the  acts  of  his  agents  (a)  and  that 
which  will  make  him  liable  civilly ;  a  principal  not  being 
civilly  liable  unless  the  agent  duly  pursues  his  authority, 
though  liable  criminally  even  where  the  agent  has  widely 
deviated  from  the  authority.  Mellor,  J.,  said :  "  I  think  that 
in  order  to  make  a  man  responsible  for  a  report  printed  and 
published  by  a  third  person,  it  ought  to  be  shown  that  he 
had  seen  or  heard  or  dictated  the  report  itself,  or  approved 

of  the  libellous  statements  therein I  think  that  in 

order  to  support  the  allegation  that  the  defendants  caused 
to  be  printed  and  published  the  libels  set  out  in  the 
declaration,  there  ought  to  have  been  evidence  of  a  com- 
munication either  verbal  or  written,  of  the  entire  substance 
of  the  libel  to  the  reporter,  as  the  libel  to  be  published ;  or 
that  either  before  or  after  the  publication  thereof,  the  defen- 
dants, sought  to  be  charged,  saw  and  approved  of  the 
particular  Ubel ;  and  that,  inasmuch  as  in  the  present  case 
the  expressions  used  only  indicate  a  wish  that  gentlemen  of 
the  press  present  would  notice  the  case,  or  call  attention  to 
it,  or  give  publicity  thereto,  leaving  the  mode  and  manner 
to  the  absolute  discretion  of  the  reporters,  I  am  of  opinion 
that  my  brother  Martin  was  justified  in  holding  the  evidence 
not  to  be  sufficient  to  be  submitted  to  the  jury  in  support  of 
the  issue  joined  upon  the  pleadings.^' (6) 

And  it  is  no  defence  to  an  action  for  libel  that  the  Pubiicftaon  of 
defendant  received  the  libellous  statement  from  another,  ",^^Slher. 
and  upon  publication  disclosed  the  author's  name.(c)  diBdoBing 

"We  do  not  hesitate  to  say,^'  observed  Best,  C.  J.,  delivering 
the  judgment  of  the  Court  of  Common  Pleas  in  Ve  Grespigtiy 
V.  Wellesley,  ^^that  even  if  we  were  to  admit,  what  we  beg  not 
to  be  considered  as  admitting,  that  in  oral  slander,  when  a 
man  at  the  time  of  his  speaking  the  words  names  the  person 
who  told  him  what  he  relates,  he  may  plead  to  an  action 
brought  against  him  that  the  person  whom  he  names  did 
tell   him  what  he  related, — such  a  justification  cannot  be 

(a)  As  in  Rtf/.  v.  Cooper  (8  Q.  B.  633 ;  15  L.  J.  206,  Q.  B.). 

(b)  Parkes  v.  Pre9cott  (ubi  supra).   Of.  Pierce  v.  Ellis  (6  Ir.  L.  Rep.  56). 

(c)  De  Crespigny  v.  Wellesley  (5  Biug.  392). 
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pabt  IV.  pleaded  to  an  action  for  the  republication  of  the  libel.  If 
Chap™  vj.  the  person  receiving  a  libel  may  publish  it  at  all,  he  may 
—  publish  it  in  whatever  manner  he  pleases ;  he  may  insert  it 
in  all  the  journals,  and  thus  circulate  the  calumny  through 
■  every  region  of  the  globe.  The  effect  of  this  is  very  different 
from  that  of  the  repetition  of  oral  slander.  In  the 
latter  case,  what  has  been  said  is  known  only  to  a  few 
persons,  and  if  the  statement  be  untrue,  the  imputation 
cast  upon  any  one  may  be  got  rid  of;  tie  report  is  not 
heard  of  beyond  the  circle  in  which  all  the  parties  are  known, 
and  the  veracity  of  the  accuser  and  the  previous  character  of 
the  accused  will  be  estimated.  But  if  the  report  is  to  be 
spread  over  the  world  by  means  of  the  press,  the  malignant 
falsehood  of  the  vilest  of  mankind,  which  would  not  receive 
the  least  credit  where  the  author  is  known,  would  make  an 
impression  which  it  would  require  much  time  and  trouble  to 
erase,  and  which  it  might  be  difficult,  if  not  impossible,  ever 

completely  to  remove Of  what  use  is  it  to  send  the 

name  of  the  author  with  a  hbel  that  is  to  pass  into  a  country 
where  he  is  entirely  unknown  ?  The  name  of  the  author  of 
a  statement  will  not  inform  those  who  do  not  know  his 
character,  whether  he  is  a  person  entitled  to  credit  for 
veracity  or  not ;  whether  his  statement  was  made  in  earnest 
or  by  way  of  joke ;  whether  it  contains  a  charge  made  by  a 

man  of  sound  mind  or  the  delusion  of  a  lunatic If, 

without  any  allegation  that  its  contents  were  true,  or  that 
the  publisher  had  any  reason  to  believe  them  to  be  true, 
we  were  to  hold  that  these  pleas  were  a  justification,  we 
should  establish  a  mode  by  which  men  might  indulge  them- 
selves in  ruining  the  characters  of  any  persons  they  might 
be  disposed  to  calumniate;  there  will  be  no  difficulty  in 
gettiug  wretches,  who  would  be  better  off  within  the  walls 
of  a  prison  than  they  are  without,  to  furnish  such  as  will  pay 
for  them  with  any  statements  they  may  desire  respecting  the 
character  of  any  person  whatsoever.'' (a) 

Where  a  newspaper  copied  a  libellous  paragraph  from 
another  newspaper, and  added  the  word  "fudge''  at  the  end 
of  it.  Lord  Lyndhurst,  C.B.,  on  the  trial  of  an  action  of  libel 
against  the  publisher,  left  it  to  the  jury  to  say  with  what 
motive  the  paragraph  was  copied,  and  what  was  meant  by 
the  addition  of  the  word  "  fudge  :"  if  that  word  were  added 
only  for  the  purpose  of  making  an  argument  at  a  future  day, 
it  would  not  take  away  the  effect  of  the  libel. (t) 

(a)  See  AVGregor  v.  Thwaites  (3  B.  &  C.  24) ;  M'Pherson  v.  Daniels 
(10  6.  &  C.  263)  ;  Watkin  v.  HaU  (9  B.  &  S.  279 ;  L.  Bep.  8  Q.  B.  396 ; 
37L.J.  126,  Q.B.;  18L.T.N.S.661).    (6)  HuntY,Akfar{^6CM1^.24by 
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CHAPTER    VII.  Partly 

PRIVILEGED  PUBLICATIONS.  c.iai™_vii. 

Injurious  reflections  on  the  character  and  conduct  of  a  oooasion  may 
person  may  be  rendered  justifiable  by  the  occasion  on  which  plSJ^fttion. 
or  the  circumstances  under  which  they  are  uttered  or  pub- 
lished ;  and  this,  it  would  appear,  in  some  cases,  however 
malicious  the  motive  which  may  have  prompted  the 
utterance  or  publication.  Occasions  which  justify  such 
publications  are  called  privilsged ;  and  the  privilege  may 
te  either  of  an  absolute  or  a  qualified  character. 

It  is  essential  to  the  due  performance  of  certain  duties  AbHoiute 
that  the  fear  of  legal  liability  for  statements  which  may  p"^*"®^** 
possibly  affect  injuriously  the  characters  of  individuals  should 
not  check  the  most  outspoken  criticisms  and  reflections  on 
the  part  of  those  whose  position  calls  on  them  to  pro- 
nounce on  the  conduct  of  others;  and  in  such  cases  the 
privilege  furnished  by  the  occasion  would  seem  to  be  of  an 
absolute  character.  How  malicious  soever  the  motive  which 
may  prompt  the  untrue  and  injurious  reflection,  the  privi- 
lege afforded  by  the  occasion  appears  to  be  an  absolute  bar 
to  an  action. 

Thus,  it  is  necessary  to  the  due  administration  of  justice 
that  judges,  jurors,  suitors,  and  witnesses  should  enjoy  an 
absolute  immunity  for  all  words  spoken  or  written  in  the 
course  of  any  judicial  proceeding,  and  relating  thereto. 
Of  this  kind  also  is  the  privilege  accorded  to  the  uttemnoes 
in  Parliament  of  members  of  either  House. 

A  judge  enjoys  this  absolute  immunity,  whether  he  be 
judge  of  a  superior  court,  jndge  of  a  county  court,  or 
coroner,  (a) 

An  action  of  libel  will  not  lie  for  defamatory  allegations 
in  pleadings,  (6)  defamatory  bills  or  proceedings  filed  in 
Chancery  or  in  the  ecclesiastical  courts,  (c)  or  defamatory 

(a)  Scott  V.  StanfulU  (L.  Rep.  3  Ex.  220;  18  L.  T.  N.  S.  672) ;  Floyd 
▼.  Barker  (Co.  Rep.  part  12,  p.  24)  ..Rex  v.  Skinner  (Lofft.  55)  ;  Miller 
V.  Hope  (2  Shaw,  8a  App.  Cas.  125)  ;  Jekyll  v.  Mum-e  (2  B  &  P.  N.  R. 
341)  ;  Rtvis  v.  Smith  (18  C.  13.  126)  ;  Uemlenton  v.  Broomhead  (4  H.  & 
N.  669) ;  Fray  v.  Bluckburn  (3  B.  &  S.  576) ;  Thomas  v.  Chttrlon  (2 
B.  &  S.  475 ;  31  L.  J.  139,  Q.  15.)  ;  per  Kent,  C.J.,  in  the  American  case 
of  Yates  v.  Lansinq  (5  Joh.  282 ;  9  Joh.  395).  But  see  per  Cockbum, 
C.J.  (2  B.  &  S.  479)  ;  and  per  Lord  Denman,  {^„L,  Kendillon  v.  Maltby 
(1  Car.  &  Mar.  409). 

{b)  1  Roll.  33 ;  Dyer,  286 ;  2  Burr.  808,  817 ;  Weston  v.  Dobniet 
(Cro.  Jac.  432). 

(c)  Bam  V.  Lamlev  (Hutt.  113)  ;  Weston  v.  Dobniet  (Cro.  Jac.  432)  j 
AsUey  v.  Younge  (2  Burr.  809,  817). 
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Part  IV. 

CllAPTKR  VII. 


Scotch  Law. 


Qnaliiled 
privilege. 


statements  in  an  affidavit ;  (a)  and  a  want  of  jurisdiction  of 
the  court,  to  which  application  is  bond  fide  made^  will  not 
take  away  the  privilege.  (6) 

The  same  privilege  is  accorded  to  the  judgment  of  a 
court-martial,  (c) 

As  to  communications  made  by  military  men  in  the  course 
of  their  duty,  see  the  cases  of  Dawkins  v.  Paulett ;  {d)  Dixon 
V.  The  Earl  of  Wilton;  {e)  and  Keighley  v.  BelL{f) 

The  Scotch  law  on  this  subject  is  in  general  the  same  as 
the  English.  (9)  In  case  of  an  action  of  libel  against  a 
judge  or  witness  there  is  a  presumpHo  juris  et  de  jure  in 
favour  of  the  defendant,  the  eflTect  of  which  cannot  be 
traversed  by  any  contrary  evidence*  Proof  of  actual  malice 
will,  however,  take  away  the  privilege  from  a  litigant 
party.  (A) 

In  other  cases  the  privilege  is  of  a  qualified  character : 
the  occasion  on  which  the  untrue  and  injurious  imputation 
is  made  excuses  everything  but  actual  malice.  "  In  such 
cases,^^  said  Parke,  B,,{i)  "the  occasion  prevents  the  infe- 
rence of  malice,  which  the  law  draws  from  unauthorised 
communications,  and  affords  a  qualified  defence,  depending 
upon  the  absence  of  actual  malice.  K  fairly  warranted  by 
any  reasonable  occasion  or  inquiry,  and  honestly  made, 
such  communications  are  protected  for  the  common  con- 
venience and  welfare  of  society;  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow 
limits.'^  The  S€une  learned  judge  elsewhere  (y)  observes,  ''The 
proper  meaning  of  a  privileged  communication  is  only  this : 
that  the  occasion  on  which  the  communication  was  made 
rebuts  the  inference  priina  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff,  and  puts  it 
upon  him  to  prove  that  there  was  mdice  in  fact — ^that  the 
defendant  was  actuated  by  motives  of  personal   spite    or 

(a)  Rnvis  V.  Smith  (18  C.  B.  126) ;  Astky  v.  Youwfe  (2  Burr.  817) ; 
Henderson  v.  Broomhead  (4  H.  &  N.  569 ;  28  L.  J.  360,  Ex.) ;  7>oyfe 
V.  (rnoheriyXl  C.  &  Mar.  418).  See  Moloney  v.  Bartley  (3  Camp.  210), 
and  M'Gregor  v.  Thwaiies  (3  B.  &  C.  24). 

(Ji)  See  Lake  v.  King  (1  Vin.  Abr.  389) ;  Hawk.  PI.  Cr.  73,  s.  8 ; 
Uare  t.  Melkr  (3  Lev.  169). 

(c)  Jekyll  V.  Moore  (2  B.  &  P.  N.  R.  341)  ;  Home  v.  Bentinck  (2  Brod. 
&  Bing.  130).     See  Olivtr  v.  Bentinckfi^^  Taunt.  456). 

(d)  9  B.  &  S.  768  ;  L.  Rep.  5  a  B.  94 ;  21  L.  T.  N.  S.  584 ;  39  L.  J. 
53,  Q.  B.  (€)  1  F.  &  F.  419.  (/)  4  F.  &  F.  763. 

(a)  See  Borthwick*8  Law  of  Libel,  chap.  5,  sect.  1. 

(A)  Id,  p.  217. 

(0  Toogood  V.  Spyring  (1  Cr.  M.  &  R.  193).  See  also  Somennlle  v. 
HaxcHns  (10  C.  B.  583) ;  Croft  v.  Stevens  (7  H.  &  N.  570) ;  Whiteley 
V.  Adams  (15  C.  B.  N.  S.  419)  ;  CowJes  v.  Potts  (34  L.  J.  247,  Q.  B). 

O)  Wright  V.  WoodgaU  (2  Cr.  M.  &  R.  577). 
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Ql-iwill,  independent  of  the  occasion  on  which  the  commu-      Part  iv. 
oication  was  made/^    To  the  same  effect  Lord  Campbell  :{a)   OHAmT  vii. 
"  The   rule  is,  that  if  the  occasion  be  such  as  repels  the         — 
presumption  of  malice^  the  communication  is  privileged,  and 
tlie   plaintiff  must  then,  if  he  can,  give  evidence  of  malice : 
if  he  gives  no  such  evidence,  it  is  the  office  of  the  judge  to 
say  that  there  is  no  question  for  the  jury,  and  to  direct  a 
nonsuit  or  a  verdict  for  the  defendant/^ 

This  qualified  privilege  extends  to   all  cases  where  the  To  what  c«ies 
publication  of  the  injurious  statement  is  made  by  a  person  ?2^?f 
fairly  in  the  discharge    of   some  public   or  private   duty, 
whether  legal  or  moral,   or  in   the   conduct   of  his    own 
affairs,  in  matters  where  his  interest  is  concerned.  (6) 

Whether  actual  malice  is  present  or  absent  is  a  question 
of  fact  for  the  jury  to  determine,  (c)  Whether  the  occasion 
makes  the  publication  privileged,  is  a  question  of  law  for  the 
judge  or  court  to  determine,  (d) 

It  was  laid  down  by  the  Court  of  Queen^s  Bench,  in  the  aenurai  mie  aa 
case  of  Harrison  v.  Bush,  (e)  that  a  communication  made  ^7u*Ked"oni- 
bond  fde  upon  any  subject  matter  in  which  the  party  com-  'nonicAtiomi. 
municating  has  an  interest,  or  in  reference  to  which  he  has 
a  duty,  is  privileged  if  made  to  a  person  having  a  corre- 
spondiiig  interest  or  duty,  although  it  contain  criminatory 
matter,  which,  without  this  privilege,  would  be  slanderous 
and  actionable;  and  this,  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation. 
And  the  court  was  of  opinion,  though  it  was  not  necessary 
to  decide  so  expressly  in  that  case,  that  the  same  privilege 
would  be  accorded  to  a  communication  made  to  a  person 
who  had  not  in  fact  such  a  corresponding  interest  or  duty 
as  referred  to,  but  who  might  reasonably  be,  and  is,  supposed 
by  the  party  making  the  communication  to  have  such  interest 
or  duty.(/) 

The  cases  in  which  the  law  of  Scotland  accords   this  scotch  i^w. 
qualified  privilege  are   those  of  counsel,  litigants,  masters 
giving  characters  of  servants,  literary  criticisms,  and  commu- 
nications to  persons  having  an  interest  in  the  matters  made 
known. 

(fl)  Taylor  v.  Hawkins  (16  Q.  B.  821). 

(6)  Per  Parke,  B.,  Toogood  v.  Spyritig  (1  Cr.  M.  &  R.  193). 

(c)  Taylor  v.  Hawkins  (16  Q.  B.  321) ;  Cooke  v.  Wildes  (6  El.  &  Bl. 
385) ;  Dickson  v.  Earl  of  Wilton  (1  F.  &  F.  426) ;  Hancock  v.  Case 
(2  F.  &  F.  711). 

(fl)  lb,    Wkiteley  v.  Adams  (15  C.  B.  N.  S.  892 ;  88  L.  J.  89,  C.  P). 

(«)  5  El.  &  Bl.  844. 

(/)  See  also  Fairman  v.  Ives  (5  B.  &  Aid.  642)  King  v.  Baykyy  cited 
by  Bayley,  J.  (5  B.  &  Aid.  647)  ;  Scarll  v.  Dixon  (4  F.  &  F.  250). 
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RvRT  IV.  Some  examples  of  the  general  rule,  which  do  not,  how- 

OHAPTiir  viL  over,  properly  fall  within  the  scope  of  this  work,  may  here 
Exam^OTof  ^®  given.  The  following  have  been  held  cpmmimications 
privuegod  com-  privileged  by  the  occasion  of  their  publication :  a  letter 
mnn  «•.  .nn«  ^ntteu  by  &  persou  to  his  mother-in-law,  giving  her  advice 
on  the  subject  of  her  proposed  marriage,  and  containing 
imputations  upon  the  person  whom  she  was  about  to 
marry ;  (a)  a  letter  written  by  a  tenant  who  had  been  asked 
by  his  landlord  to  tell  him  if  he  saw  or  heard  anything 
respecting  game,  informing  the  landlord  that  his  game- 
keeper sold  game ;  (b)  information  given  to  a  party  asking 
for  it,  as  to  the  respectabihty  of  a  tradesman  with  whom  that 
party  is  about  to  deal;(c)  a  letter  written  confidentially  to 
persons  employing  a  particular  solicitor,  containing  charges 
as  to  his  professional  conduct  in  the  management  of  certain 
matters  intrusted  to  him  by  the  writer,  and  in  which  the 
writer  was  interested ;  {d)  a  letter  written  bond  fide  and  con- 
fidentially to  the  employer  of  a  steward,  informing  him  of 
certain  supposed  malpractices  on  the  part  of  the  steward  ;(e) 
a  character  given  by  a  master  or  mistress  of  a  servant,(/)  or 
a  retractation  of  a  character  formerly  given  ;(^)  a  letter 
written  by  a  subscriber  to  a  charitable  institution  to  the 
committee,  reflecting  on  the  conduct  of  the  secretary  ;(fe)  a 
communication  made  by  one  director  of  a  company  to  his 
co-directors  respecting  the  conduct  of  one  of  its  oflScers  ;(i) 
a  communication  addressed  by  a  ratepayer  to  a  parish  meeting 
reflecting  on  the  parish  constable ;  (j)  a  letter  addressed  to 
a  bishop  informing  him  of  a  report  affecting  the  character 
of  an  incumbent  in  his  diocese  ;{k)  bona  fide  applications  to 
the  proper  authorities  for  redress  for  wrongs  suffered  ;(^) 

(a)  lodd  V.  Hawkins  (2  M.  &  Rob.  20 ;  8  C.  &  P.  88). 
h)  Cockayne  v.  Hmfgkisson  (5  C.  &  P.  543). 

(c)  Storey  v.  Challands  (8  C.  &  P.  234).  See  Bennett  v.  Deacon 
(2  C.  B.  628)  ;  King  v.  Watts  (8  C.  &  P.  614). 

(d)  M^Dowjall  v.  Claridge  (1  Camp.  267).  See  also  Dunman  v.  Bigg 
(3  Camp.  260). 

(e)  Cleaver  v.  5e?iancfe, referred  toby  Lord  EUenborough  1  Camp.  267. 
If)  Burr.  2426 ;    Edmondson  v.  Stevenson  mull.  N.  P.  8) ;    Child  r. 

Affleck  (9  B.  &  C.  403)  ;  Pattison  v.  Jones  (8  B.  &  C.  578) ;  Fountain  v. 
Sooflle  (3  Q.  B.  11) ;  Dixon  v.  Parsons  (1  F.  &  F.  24). 

(a)  Gardner  v.  Slade  (13  Q.  B.  796 ;  18  L.  J.  334,  Q  B). 

Ui)  Maitland  v.  Bramwell  (2  F.  &  F.  623).  See  Hartwell  v.  Vesey 
(3  L.  T.  N.  S.  275). 

(0  Harris  v.  Thompson  (13  C.  B.  833).  See  Brooks  v.  Bkmshard 
(1  Cr.  &  M.  779 ;  3  Tyrw,  844). 

(j)  Spencer  v.  Amerton  (1  M.  &  Rob.  470).  See  George  v.  Goddard 
(2  F.  &  F.  689).  (k)  James  v.  Boston  (2  C.  &  Kir.  4). 

(0  Johnson  v.  Evans  (3  Eiqp.  32) ;  Woodward  v.  Lander  (6  C.  &  P. 
648). 
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letters  written  by  the  defendant  in  answer  to  a  letter  from  a  pakt  iv. 
friend  of  the  plaintiflF  who  had  been  in  correspondence  with  chap™  vn. 
the  defendant  on  the  subject  of  certain  charges  against  the 
plaintiff,  with  the  sanction  and  concurrence  of  the  latter ;  (a) 
a  memorial  from  an  elector  and  inhabitant  of  a  borough 
complaining  of  misconduct  on  the  part  of  a  magistrate  of 
the  county  in  which  the  borough  was  situated,  although 
addressed  not  to  the  Lord-Chancellor,  but  to  the  Home 
Secretary.  (6) 

If  a  person  advertises  in  a  newspaper  bond  fide,  in  order  AdTerttflement 
to  find  out  the  truth  of  something  in  which  he  is  really  ^«^';*i»'onn»tion, 
interested,  the  privilege  fiimished   by  the  occasion  would 
seem  to  afford  a  defence  to  an  action  for  any  defamatory 
imputation  contained  in  the  advertisement. 

Where  an  action  of  libel  was  brought  for  an  advertise- 
ment, published  in  a  newspaper,  offering  a  reward  to  any 
person  who  could  give  notice  to  the  defendant  of  the  mar- 
riage of  James  Delany  previous  to  a  certain  date,  there  being 
an  innuendo  that  the  defendant  meant  thereby  to  insinuate 
that  J.  D.,  the  plaintiff,  had  been  and  was  married  before 
the  time  mentioned  in  the  advertisement,  and  had  another 
wife  then  living ;  and  the  defence  relied  upon  was  that  the 
advertisement  had  been  inserted  by  the  authority  of  the 
plaintiff ^s  wife,  for  the  purpose  of  making  a  discovery  which 
it  was  important  for  her  to  know,  namely,  whether  the  plain- 
tiff had  another  wife  then  living,  Lord  EUenborough,  C.J., 
told  the  jury  that,  though  that  which  is  spoken  or  written 
may  be  injurious  to  the  character  of  the  party,  yet  if  done 
bond  fide,  with  a  view  of  investigating  a  fact  in  which  the 
party  making  it  was  interested,  it  was  not  libellous ;  and, 
therefore,  if  the  investigation  had  been  set  on  foot  and  the 
advertisement  published  by  the  plaintiff's  wife,  either  from 
anxiety  to  know  whether  she  was  legally  the  wife  of  the 
plaintiff  or  whether  he  had  another  wife  living  when  he 
married  her,  it  was  justifiable,  though  done  through  the 
medium  of  imputing  bigamy  to  the  plaintiff,  (c)  The  sound- 
ness of  this  law,  however,  was  doubted  by  Lord  Denman, 
C.J.,  in  a  subsequent  ca8e.(d)  '^I  have  great  doubt,''  said 
that  learned  judge,  "whether  the  interest  which  the  wife 
had  in  the  inquiry  could  justify  the  offering  a  reward  in  a 
newspaper." 

A  publication  which  has  for  its  bond  fide  object  the  vindi-  Publication  to 

(a)  Hapwood  v.  Thorn  (8  C.  B.  298 ;  19  L.  J.  94,  C.  P.).  wriS?**'  "*' 

(6)  Harrison  v.  Bush  (5  E.  &  B.  844 ;  26  L.  J.  28,  Q.  B.). 

(c)  Delany  v.  Jones  (4  Esp.  191). 

(d)  Lay  v.  Lawson  (4  A.  &  £.  795). 
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Past  IV.     cation  of  the  character  of  the  writer  against  charges  brought 
chaptek  tit.  against  him  is  privileged. 

—  Thus,  where  the  plaintiff^  a  poKcy-holder  in  an  insurance 

company,  published  a  pamphlet  accusing  the  directors  of 
fraud,  Cockbum,  C.J.,  held  privileged,  if  the  jury  should 
be  of  opinion  that  it  was  published  without  malice,  (a)  a 
pamphlet  published  in  reply  by  the  directors,  declaring 
the  charges  contained  in  the  plaintififs  pamphlet  to  be 
false  and  calumnious,  and  also  asserting  that  in  a  emit  he 
had  instituted  he  had  sworn,  in  support  of  those  charges, 
in  opposition  to  his  own  Jhandwritmg.  On  the  qnestiou 
of  privilege  his  Lordship  thus  directed  the  jury:  "The 
law  is  that  a  publication  is  privileged  which  is  called  for 
either  by  the  duty  or  the  fair  and  honest  interest  of  the 
party  who  has  made  it.  And  I  am  of  opinion  that  the 
answer  here  was  privileged,  and  that  the  publication  was 
privileged.  If  you  are  of  opinion  that  it  was  bond  fide  for 
the  purpose  of  the  defence  of  the  company,  and  in  order  to 
prevent  these  charges  from  operating  to  their  prejudice, 
and  with  a  view  to  vindicate  the  character  of  the  directors, 
and  not  with  a  view  to  injure  or  lower  the  character  of  the 
plaintiff — if  you  are  of  that  opinion  and  think  that  the  pub- 
lication did  not  go  beyond  the  occasion,  then  you  ou^ht  to 
find  for  the  defendants  on  the  general  issue  .^'(fc) 
PubiicatioDB  not  The  publication  in  a  newspaper,  by  a  voter  at  an  election, 
privileged,  ^f  statements  reflecting  on  the  character  of  one  of  the 
candidates,  is  not  privileged. ((:)  "However  large  the  pri- 
vilege of  electors  may  be,^'  said  Lord  Denman,  C.J.,(tZ)  "it 
is  extravagant  to  suppose  that  it  can  justify  the  publication 
to  all  the  world  of  facts  injurious  to  a  person  who  happens 
to  stand  in  the  situation  of  a  candidate.^' 

Neither  is  a  letter  written  to  the  secretary  of  state  by  an 
inhabitant  of  a  borough,  imputing  to  a  person  holding  the 
oflBces  of  town-clerk  and  clerk  to  the  justices  of  the 
borough,  corruption  in  the  latter  oflSce:(e)  nor  a  letter 
written  to  Lloyd's  by  an  oflScer  in  the  navy,  imputing  to  a 
captain  of  a  transport  ship  misconduct  and  incapacity  in 
the  management  of  it;  (/)  nor  a  letter  written  by  an  oppo- 
sing creditor  to  a  jndge  of  the  Bankruptcy  Court,  previous  to 
the  hearing  of  an  insolvent's  case;(r7)  nor  a  letter  written 
to  a  newspaper  by  members  of  a  town  council,  charging 

(a)  Kcmig  v.  Ritchie  (8  F.  &  F.  413). 

h)  lb.     See  alflo  Rex  v.  Veley  (4  F.  &  F.  1117). 

(c)  Buncombe  v.  Daniell  (8  C.  &  P.  222).  (d)  Id.  229. 

(e)  Blagg  v.  Sturt  (10  Q.  B.  899 ;  16  L.  J.  39,  Q.  B.) 

(/)  Harwood  t.  Green  (3  C.  &  P.  141). 

(g)  Gould  Y.  Htdme  (3  C.  &  P.  626). 
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certain  contractors  for  the  erection  of  a  borough  gaol  with      pakt  iv. 
misconduct  in  the  performance  of  their  contract ;  (a)  nor  an   onAmTvn. 
adyertisement  in  a  newspaper,  addressed  to  the  creditors  of        — 
B.  and  Co.,  who  had  been  declared  bankrupts,  and  contain- 
ing imputations  on  B.  of  fraudulent  conduct,  published  by 
the  solicitor  who  had  acted  under  the  commission  of  bank- 
ruptcy, (fc) 

In  cases  where  the  occasion  would  render  privileged  a  Exi^gerated 
communication  otherwise  defamatory,  the  privilege  may  be  ^°«'**«*' 
lost  by  the  ude  of  language  so  exaggerated  as  to  be  clearly 
in  excess  of  the  occasion,  (c) 

The  character  of  the  privilege  accorded  to  fair  and  bond  Newspaper 
fide  newspaper  reports  of  judicial,  parliamentary,  and  other  "p<>»^ 
proceedings,  will  be  treated  in  a  subsequent  chapter. (rZ) 

The  nature  of  the  protection  afforded  to  the  writers  of  commente  npon 
&ir  comments  on  matters  of  public  interest,  will  be  con-  SteJelt*''*""*^ 
sidered  in  the  next  chapter. 


CHAPTER  Vni. 

COMMENTS  ON  MATTERS  OF  PUBLIC  INl^REST. 

The  vast  benefits  which  accrue  to  the  community  at  large  Newq^per 
firom  the  close  and  searching  supervision  exercised  by  the  paS'^Sl^'and 
newspaper  press   over  all   matters   of   public   or   general  jjjf^^o'puwio 
interest,  and  its  criticisms  on  the  conduct  of  men  occupying      **"  * 
prominent  positions,  might  seem  to  justify,  in  its  case,  some 
relaxation  of  the  strict  rules  which  it  has  been  found  neces- 
sary to  apply  in  other  cases,  for  the  purpose  of  preserving 
the  reputation  of  individuals  from  defamatory  attacks.     It 
might  be  thought  that  the  duty  which  the  public  expects 
from  a  writer  for  the  press,  of  watching  and  making  gene- 
rally known  the  acts  of  all  public  servants,  and  censuring 
them  when  deserving  of  censure,  of  commenting  freely  on 
all  matters  which  touch  the  public  welfare,  oi   fearlessly 
exposing  whatever    is   corrupt,   oppressive,   or    otherwise 
deserving  of  reprobation,  and  of  acting,  in  general,  as  a 

(a)  Simpson  v.  Doums  (16  L.  T.  N.  S.  391).    But  see  Harle  v. 
CatheraU  (14  L.  T.  N.  S.  801). 
(6)  Brmtm  v.  Croome  (2  Stark.  N.  P.  297). 

(c)  Wright  v.  WoodgaU  (2  Cro.  M.  &  R.  673)  ;  Cooke  t.  Wildes  (5  E. 
&  B.  336) ;  per  Erie,  J.,  Fryer  v.  Kitmersley  (15  C.  B.  N.  S.  422 ;  33 
L.  J.  96,  C.  P.)  ;  Toogood  v.  Spynng  (1  Cro.  M.  &  R.  l94). 

(d)  See  the  chapter  on  Newspaper  Reports,  post. 
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pabt  IV.  kind  of  censor  of  the  morals  of  the  time,  would  have  given 
OHAprnym.  him  immunity  in  all  cades  where  he  writes  honestly  and 
—  honafide  in  the  discharge  of  his  public  duty;  and  that  aotusd 
malice  alone  should  render  an  action  against  him  sustain- 
able. The  newspaper  writer,  however,  stands  in  this  respect 
in  no  diflTerent  position  from  any  other  member  of  the  com- 
munity, save  so  far  as  a  jury  may  be  inclined  to  deal  more 
leniently  with  defamatory  matter  contained  in  his  publica- 
tions. The  law  with  regard  to  him  is  the  same  as  in  the 
case  of  other  men ;  he  is  in  no  way  privileged,  in  the  strict 
sense  of  the  word  privileged,  (a) 

A  much  greater  latitude,  however,  is  allowed  to  criticisms 
on  persons  occupying  a  public  capacity  than  to  criticisms 
on  private  individuals;  and  publications  which  would  be 
clearly  libellous  if  levelled  against  the  latter  may  be  inno- 
cent, and  even  commendable,  when  directed  against  the 
former.  "That  criticism,*'  says  Alderson,  B.,(i)  "may 
reasonably  be  applied  to  a  public  man  in  a  public  capacity 
which  might  not  be  appliea  to  a  private  individual.  The 
same  thing  might  be  no  libel  on  one  which  might  be  a  very 
grievous  and  injurious  libel  on  another.'* 
umitaof  pabuo  Every  person  has  a  right  to  discuss  all  matters  of  public 
interest,  and  to  comment  publicly  and  even  hostilely  upon^ 
or  to  ridicule  the  acts  of,  public  men ;  but  there  is  a  Umit 
beyond  which  neither  the  newspaper  writer  nor 'anybody 
else  may  go ;  and  that  limit  appears,  from  the  cases  decided 
on  the  subject,  to  be  this : — ^The  writer  must  not  make  thq 
occasion  one  for  the  gratification  of  personal  malice  and 
vindictiveness :  in  commenting  on  pubUc  matteiis  he  must 
not  make  imputations  of  base,  sordid,  or  corrupt  motives, 
or  dishonest  conduct :  though  he  is  not  called  upon  to  justify 
to  the  very  letter  everything  that  he  writes,  his  erroneous 
inferences  must  not  be  reckless :  he  must  not,  in  short,  go 
beyond  what  a  jury  shall  consider  the  limits  of  fair  and 
honest,  though  it  may  be  hostile  or  severe,  or  even,  in  some 
respects^  inaccurate  criticism.  If  he  does,  even  though  he 
may  bona  fide  believe  in  the  truth  of  his  imputations^  the 
publication  is  a  libel. 

"There  is  a  difference,*'  says  Parke,  B.,(c)  "between 
publications  relating  to  public  and  private  individuals. 
Every  subject  has  a  right  to  comment  on  those  acta  of 
public  men  which  concern  him  as  a  subject  of  the  realm,  if 

(a)  The  word  *^  privileged  "  is,  however,  in  a  looser  sense,  frequently 
apjphed  to  such  pnblicatioDs,  especially  in  the  rqiorts  of  cases  deoded  at 
Nisi  Prills. 

(6)  6M.  &  W.  108.  (c)  Panmiery,  CoipfaMf  <6 M.  &  W.  106). 


oriticinn. 
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he  do  not  make  his  commentary  a  cloak  for  malice  and      pakt  iv. 
slander ;  but  any  imputation  of  wicked  or  corrupt  motives  ohawuTviil 
is  unquestionably  libellous/'  — 

"The  right/'  says  Oockbum,  C.J.,(a)  "of  public  dis- 
cussion on  matters  of  public  interest  is  important^  and  it 
requires  for  its  beneficial  exercise  that  it  should  be  exercised 
folly  and  freely,  without  being  subject  to  too  harsh  or  strict 
a  limitation.  And,  so  long  as  it  is  exercised  fairly  and 
honestly,  it  is  protected  or  excused,  even  although  it  may 
iixcidentally  involve  the  pubUcation  of  defamatory  matter. 
But  at  the  same  time  the  comments  must  be  fair^  that  is,  * 
conceived  in  a  fair  spirit — ih  the  spirit  of  fair  discussion — 
and  not  in  a  spirit  of  reckless  or  inconsiderate  imputation. 
That  which  is  recklessly  defamatory  can  hardly  be  deemed 
fair.'' 

An  honest  belief  in  the  justice  of  the  comments  made  is  whether  honest 
not  sufficient  of  itself  to  justify  a  defamatory  publication ;  SeflmiitoJ^"*" 
for  such  belief  might  originate  in  the  bUndbess  of  party  p«wi<»tion. 
zeal,  or  in  personal  or  political  aversion.     A  person  taking 
upon  himself  publicly  to  criticise  and  to  condemn  the  con- 
duct or  motives  of  another,  must  bring  to  the  task,  not  only 
an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what 
a  jury  shall  deem,  under  the  circumstances  of  the  case,  a  fair 
and  legitimate  criticism  on  the  conduct  and  motives  of  the 
party  who  is  the  object  of  censure.  (6) 

In  a  case  where  a  newspaper  article  imputed  to  the  editor 
and  part  proprietor  of  another  newspaper  that  in  putting 
forth  to  the  public  the  sacred  cause  of  the  dissemination 
of  religious  truth  among  the  heathen  he  was  acting  as  an 
impostor,  and  that  his  purpose  was  to  put  money  into  his 
own  pocket  by  obtaining  contributions  to  his  newspaper; 
and  also  that  he  had  not  only  pubhshed  in  his  newspaper 
the  name  of  a  fictitious  person  as  the  authority  for  nis 
statements,  but  also,  with  a  view  to  induce  people  to  con- 
tribute, published  a  fictitious  subscription  list,  the  article 
was  held  to  be  libellous,  although  the  jury  found  that  the 
writer  beUeved  the  imputations  contained  in  it  to  be  well 
founded,  (c) 

"  It  is  said,  on  behalf  of  the  defendant/'  said  Oockbum, 
C.J.,  "  that  as  the  plaintiflF  addressed  himself  to  the  public 
in  a  matter,  not  only  of  public,  but  of  universal  interest,  his 

(a)  Hedley  v.  Barlow  (4  F.  &  F.  230). 


Per  Cockbum,  C.J.,  Wasan  v.  WaUer  (L.  Rep.  4  Q.  B.  96 ;  19 
L.  T.  N.  S.  409  ;  38  K  J.  34,  Q.  B.). 

(c)  CampbeU  v.  Spoitisivoode  (3  B.  &  S.  769 ;   8  L,  T.  N.  S.  201 ;  32 
L.  J.  185,  Q.  B.). 

F  v2 
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pak  IV.  conduct  in  that  matter  was  open  to  public  criticism ;  and  I 
OHAiTEiTviiL  entirely  concur  in  that  proposition.  If  the  proposed  scheme 
—  were  defective,  or  utterly  disproportionate  to  the  result 
arrived  at,  it  might  be  assailed  with  hostile  criticism.  But 
then  a  line  must  be  drawn  between  criticism  upon  public 
conduct  and  the  imputation  of  motives  by  which  that  con- 
duct may  be  supposed  to  be  actuated;  one  man  has  no 
right  to  impute  to  another,  whose  conduct  may  be  fairly 
open  to  ridicule  or  disapprobation,  base,  sordid,  and  wicked 
motives,  unless  there  is  so  much  ground  for  the  imputation 
that  a  jury  shall  find,  not  only  that  he  had  an  honest  belief 
in  the  truth  of  his  statements,  but  that  his  belief  was  not 

without  foundation It  is   said  that  it  is   for   the 

interests  of  society  that  the  public  conduct  of  men  should 
be  criticised  without  any  other  limit  than  that  the  writer 
should  have  an  honest  belief  that  what  he  writes  is  true. 
But  it  seems  to  me  that  the  public  have  an  equal  interest  in 
the  maintenance  of  the  public  character  of  public  men  ;  and 
public  affairs  could  not  be  conducted  by  men  of  honour  with 
a  view  to  the  welfare  of  the  country,  if  we  were  to  sanction 
attacks  upon  them,  destructive  of  their  honour  and  character, 
and  made  without  any  foundation.  I  think  the  fair  position 
in  which  the  law  may  be  settled  is  this :  That  where  the 
public  conduct  of  a  public  man  is  open  to  animadversion, 
and  the  writer  who  is  commenting  upon  it  makes  imputa- 
tions on  his  motives,  which  arise  fairly  and  legitimately  out 
of  his  conduct,  so  that  a  jury  shall  say  that  the  criticism 
was  not  only  honest  but  also  well  founded,  an  action  is  not 
maintainable.  But  it  is  not  because  a  public  writer  fancies 
that  the  conduct  of  a  public  man  is  open  to  the  suspicion  of 
dishonesty,  he  is  therefore  justified  in  assailing  his  character 
as  dishonest.'*  "I  should  be  unwilling,"  said  Mellor,  J., 
"  to  limit  the  right  of  a  writer  in  a  newspaper,  or  any  other 
individual,  to  canrass  any  scheme,  even  though  it  be  a 
scheme  of  public  benevolence.  But,  giving  fuU  latitude  to 
fair  comment,  so  soon  as  a  writer  imputes  that  the  person 
proposing  the  scheme  is  doing  it  from  a  base  and  sordid 
motive,  and  is  putting  forth  a  list  of  fictitious  subscribers, 
in  order  to  delude  others  to  subscribe,  it  cannot  be  said  to 
be  within  the  limits  of  fair  criticism.'* 

The  rule  is  much  more  loosely  laid  down  in  the  directions 
given  to  juries  at  Nisi  Prius  by  more  than  one  judge,  who 
have  made  the  test  of  legal  liability  the  honesty  and  bona 
fides  of  the  writer,  even  in  cases  where  his  criticisms  and 
inferences  are  erroneous.  Thus  Erie,  C.J. :  "  The  rule  in 
these  eiises  is  that  the  Comments  are  justified,  provided  the 
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defendant  honestly  believes  that  they  were  fair  and  just ;  Pari  iv. 
■with  that  limitation  the  law  allows  the  publication/' (a)  In  okapteTviii 
another  case  (6)  Martin,  B.,  told  the  jury  that  there  was  no  — 
limit  except  malice  to  comments  upon  a  man  who  claimed 
a  public  office.  And  in  a  case(c)  where  the  alleged  libel 
consisted  of  a  newspaper  article  commenting  in  the  severest 
manner  upon  certain  advertisements  of  a  medical  prac- 
titioner, and  representing  him  as  an  impostor  and  scoundrel, 
Gockburn,  0.  J.,  thus  directed  the  jury  on  the  second  ground 
of  defence  reHed  on  by  the  defendant,  viz.,  that  the  publi- 
cation was  justifiable  as  a  fair  comment  on  a  matter  of 
public  interest.  "  Under  that  head  of  defence  he  (the 
defendant)  says  that  it  was  a  matter  of  public  interest  and 
public  concern;  that  the  plaintiff  by  his  advertisements 
invited  people  to  submit  to  his  system  of  treatment ;  and 
that  if  he  (the  defendant)  really  believed  it  to  be  a  delusion, 
then  he  had  a  right  to  maintain  that  it  was  so ;  and  that 
even  if,  in  drawing  inferences  of  imposture  and  bad  inten- 
tion, he  fell  into  error,  yet,  if  he  wrote  honestly  and  with 
the  intention  of  exercising  his  vocation  as  a  public  writer 
fairly  and  with  reasonable  moderation  and  judgment,  he  is 
entitled  to  the  verdict.  And  I  entirely  agree  in  that  view. 
Here  is  a  man  challenging  public  criticism  by  bringing 
forward  what  professes  to  be  a  new  system  of  treatment, 
and  inviting  the  pubHc  to  adopt  it  as  the  only  means  of 
curing  the  most  destructive  disease  known  among  us.  In 
doing  this  he  challenges  public  criticism;  and  if  a  public 
writer,  using  a  reasonable  degree  of  temper  and  moderation, 
as  behoves  any  one  who  makes  imputations  upon  others — ^if 
a  public  writer,  thus  discussing  the  subject  in  the  exercise  of 
his  vocation,  falls  into  error  as  to  the  facts  or  the  inferences, 
and  goes  beyond  the  limits  of  strict  truth,  he  is,  neverthe- 
less, privileged.  The  occasion  is  a  privileged  ((2)  one,  and 
if  the  privilege  is  exercised  honestly,  faithfully,  and  with 
reasonable  regard  to  what  truth  and  justice  require,  then, 
though  he  may  exceed  the  limits  of  what  he  can  legally 
prove  to  be  the  truth,  he  is  protected  from  liability.  It  is 
not,  therefore,  necessary  that  the  justification  should  appear 
to  yon  to  be  made  out,  if  you  think  that  the  defendant  or 
the  writer  was  in  the  reasonable  and  honest  exercise  of  his 

(a)  Tumbull  v.  Bird  (2  F.  &  F.  524).  See  the  language  of  the  same 
learned  judge  in  Paris  v.  Levy  (2  F.  &  F.  74,  75). 

(&)  Hark  V.  Catherall  (14  L.  T.  N.  S.  801). 

h)  Hunter  v.  Sharp  (4  F.  &  F.  1005). 

{(f)  See  on  this  use  of  the  word  privileged  the  observations  of 
Crompton  and  Blackburn,  JJ.,  in  Campbell  v.  Spoitiswoode^  posty 
pp.  438,  439. 
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Part  IV.      vocation  as  a  public  writer,  even  although  he  was  not  fully 
ohap^  viiL  warranted  in  drawing  the  inferenceiB  he  did  as  to  the  conduct 
—         of  the  plaintiff,  and  although  it  may  be  that  he  was  not 
entirely  justified  by  the  absolute  truth/'     The  authority  of 
these  dicta,  so  far  as  they  place  the  test  of  freedom  from 
liability  in   the  mere  bona  fides  and  honest  belief  of  the 
writer,  must,  however,  be  considered  as  outweighed  by  the 
deliberate  decision  of  the  Court  of  Queen's  Bench,  in  Gamp^ 
hell  V.  8potii8Woode,{a)  that  the  belief,  however  honest,  of 
the  writer,  will  not  justify  defamatory  imputations  which 
are  erroneous  in  point  of  fact, 
PriTiieg©.  "  The  word  '  privilege/  '*  said  Blackburn,  J.,  in  the  case 

last  referred  to,(6)  ''is  often  used  loosely  and  in  a  popular 
sense  when  applied  to  matters  which  are  not,  properly- 
speaking,  privileged.  But,  for  the  present  purpose,  the 
meaning  of  the  word  is  that  a  person  stands  in  such  a 
relation  to  the  facts  of  the  case  that  he  is  justified  in 
saying  or  writing  what  would  be  slanderous  or  libellous 
in  any  one  else.  For  instance,  a  master  giving  a  character 
of  a  servant  stands  in  a  privileged  relation ;  and  the  cases 
of  a  memorial  to  the  Lord  Chancellor  or  the  Home 
Secretary  on  the  conduct  of  a  justice  of  the  peace,  (e)  and' 
of  a  statement  to  a  public  functionary  reflecting  upon  some 
public  officer,  (d)  rank  themselves  under  that  class.  In 
McuUlarul  v.  Brcumwell  {e)  the  bona  fides  of  the  defendant 
was  left  to  the  jury,  because  she  was  privileged  by  her 
position  to  say  what  she  believed  to  be  true.  So  in  Ecist^ 
wood  V.  Holmes{f)  when  properly  understood,  Willes,  J., 
must  have  considered  that  there  was  a  privilege  of  this  kind 
when  he  nonsuited  the  plaintiff  in  an  action  against  the 
publisher  of  a  report  of  the  proceedings  of  The  British 
Arch(eological  Association,  in  which  it  was  stated  that  some 
supposed  antiquities  offered  for  sale  by  the  plaintiff  were  of 
recent  fabrication.  In  these  cases  no  action  lies  unless 
there  is  proof  of  express  malice.  If  it  could  be  shown  that 
the  editor  or  publisher  of  a  newspaper  stands  in  a  privileged 
position,  it  would  be  necessary  to  prove  actual  malice.  But 
no  authority  has  been  cited  for  that  proposition ;  and  I  take 
it  to  be  certain  that  he  has  only  the  general  right  which 
belongs  to  the  public  to  comment  upon  public  matters :  for 
example,  the  acts  of  a  minister  of  state;  or,  according  to 
modem  authorities  somewhat  extending  the  doctrine,  where 

(a)  3  B.  &  S.  769;  8  L.  T.  N.  S.  201 ;  82  L.  J.  186,  Q.  B. 

(b)  3  B.  &  S.  780. 

(c)  Harrison  v.  Bwfh  (5  E.  &  B.  344). 

(d)  Beatson  v.  Skene  (6  H.  &  N.  838).  (e)  2  F.  &  F.  628. 
(  n  1  F.  &  F.  347 
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a  person  has  done  or  published  anything  which  may  fairly      pam  iv. 
be  said  to  invite  comment^  as  in  the  case  of  a  handbill  or  OHAPTwTvin. 
advertisement,  (a)     In  such  oases  every  one  has  a  right  to         — 
make  fair  and  proper  comment ;  and  so  long  as  it  is  within 
that  limit  it  is  no  libel/'    "  It  is  necessary/'  said  Crompton, 
J.y  in  the  same  case^  '^  to  confine  privilege^  as  the  law  has 
always  confined  it,  to  cases  of  r^  necessity  or  duty,  as 
that  of  a  master  giving  a  servant  a  character,  or  of  a  person 
who  has  been  robbed  charging  another  with  robbing  him.'' 

The  case  of  Campbell  v.  SpoUiswoode  must  be  regarded  as 
an  express  and  distinct  authority  for  the  proposition  that 
there  is  no  primlege,  in  the  strict  sense  of  that  term,  in  the 
case  of  comments  by  public  writers  on  matters  of  public 
interest,  and  on  persons  occupying  public  positions,  tnough 
the  expression  "  privileged  publication"  has  been  frequently 
applied  by  eminent  judges  to  such  writings.  For  privilege^ 
where  it  exists,  excuses,  in  the  absence  of  actual  malice, 
every  statement,  however  false  in  itself,  or  injurious  to  the 
person  respecting  whom  it  is  made.  Thus,  a  letter  written 
by  a  master  giving  the  character  of  a  servant,  is  privileged, 
though  it  may  contain  a  specific  charge  of  fraud  against  the 
servant  which  is  utterly  false.  To  enable  the  servant  to 
maintain  an  action  of  Ubel  in  respect  of  it,  he  must  prove 
the  existence  of  actual  malice  on  the  part  of  the  master  ;(&) 
.  whereas  the  case  of  Omnpbell  v.  Spottiswoode  has  distinctly 
decided  that  neither  the  absence  of  actual  malice  nor  the 
bond  fde  belief  of  the  public  writer  in  the  truth  of  the 
imputations  which  he  makes,  will  justify  him  in  making  such 
imputations  as  there  complained  of,  if  they  are  not  true 
in  point  of  fact.  In  this  strict  sense,  then,  of  the  term 
prioiieged,  the  public  writer,  when  dealing  with  matters 
and  characters  of  public  interest,  is  not  privileged.  He 
is,  however,  treated  with  more  indulgence  than  a  private 
individual  who  publishes  defamatory  matter  of  another,  in 
that  slight  errors  will  in  his  case  be  excused,  where  he 
writes  honestly  in  the  interest  of  the  public  and  not  with 
a  malicious  design  of  doing  a  personal  injury. 

Perhaps  the  result  of  the  various  dicta  on  this  subject,  BMuitor  uie 
taken  along  with  the   decision  of  the   Court   of  Queen's***^" 
Bench  in  Umnpbell  v.  Spottiswoode,  might  be  expressed  in 
the  language  of  Pollock,  O.B.,  in  Oathercole  v.  Miall,{c) — that 
all  bona  fide  and  honest  remarks  upon  persons  occupying 
(a)  Paris  v.  Levy  (9  C.  B.  N.  S.  842 ;  80  L.  J.  11,  C.  P.). 
lb)  WeathersUm  v.  Hawkins  (1  T.  R.  110);  Edmondson  v.  Stephenson 
(BuH.  N.  p.  8 ;  and  Bee  Rcx  v.  Cator  (4  Esp.  117) ;  Dunman  ▼.  Bigg 
(1  Camp.  269). 
(c)  16  M.  &  W.  832. 
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paht  IV.      public  positions  may  be  freely  made  ''  without  being  ques- 
ObaitoVIIL  tioned  too  nicely  for  either  truth  or  justice/^  (a) 

—  Or  perhaps  the  rule  might  be  laid  down  thus:  that  bona 

Jute  comments  not  in  every  re«peci  justifiable,  and  honest  infe- 
rences 71-0^  altogether  correct  as  to  conductor  motives,  may  be 
excused,  provided  the  matter  be  one  of  pubUc  interest,  that 
the  circumstances  of  the  case  render  comments  and  inferences 
of  Ruch  a  character  not  unnatural,  and  that  there  is  no  con- 
siderable margin  of  unsubstantiated  defamatory  imputa- 
tion ;  (b)  whilst,  on  the  other  hand,  as  expressly  decided  in 
Oampbell  v.  8potti8ioood€,{c)  unfounded  imputations  of  base 
and  sordid  motives  are  unjustifiable,  however  honestly  their 
truth  may  be  believed  in  by  the  writer  who  publishes  them. 

Where  a  petition  was  presented  to  the  House  of  Lords 
charging  a  high  judicial  officer  with  having  been  guilty  of 
dishonourable  conduct  many  years  before,  and  praying  for 
an  inquiry,  and  that  he  should  be  removed  from  his  high 
office  if  the  charge  were  proved  true,  and  a  debate  took 
place  on  the  subject,  when  the  charge  was  utterly  refuted, 
it  was  held  by  the  Court  of  Queen's  Bench  that  this  was  a 
matter  of  great  public  concern,  on  which  a  newspaper  writer 
had  a  full  right  to  comment,  and  that  his  comments,  though 
reflecting  strongly  on  the  person  who  presented  the  petition, 
were  not  actionable  in  absence  of  proof  of  malice,  ((i) 

The  working  of  any  public  institution,  such  as  a  college  • 
or  a  hospital,  is  a  matter  of  public  interest,  which  may  freely 
be  discussed  by  and  through  the  medium  of  the  press,  (e) 

An  inspector  having  been  sent  by  the  Charity  Commis- 
sioners to  institute  an  inquiry  into  the  working  of  a  medical 
college  at  Birmingham,  made  a  report  to  the  commis- 
sioners, of  the  results  of  his  inquiry,  which  was  an  open  and 
public  one,  in  which  was  set  forth  a  letter  addressed  to  the 
bishop  of  the  diocese,  and  complaining  of  "  the  arbitrary, 
tyrannical,  and  overbearing  conduct"  of  the  plaintifi*,  a 
professor  in  the  college,  as  well  as  of  "  his  complete  ineffi- 

(a)  His  lordship  calls  commeut  upon  matters  of  a  public  nature 
'*  ItccfUious  comment,  as  opposed  to  a  comment  that  must  be  based  in 
truth." 

(6)  In  Morrison  v.  Belcher  (3  F.  &  F.  619),  Cockburn,  C.J.,  told  the 
jury  that  "it  was  not  because  a  public  writer  might  not  be  able  to 
prove  to  the  letter  all  he  had  stated  that  therefore  he  was  liable;  but 
the  jury  must  be  of  opinion  that  his  observations  and  inferences  were 
fair  and  legitimate  under  the  circumstances,  or  that  they  were  not  so 
unfair  as  to  he  reckleas^  ami  thus  in  law,  inaliciousy 

(c)  Compare  the  language  of  Cockburn,  C.J.,  at  the  end  of  the 
judgment  in  Wason  v.  Walter  (L.  Rep.  4  Q.  B.  73 ;  19  L.  T.  N.  S.  409). 

(f/)   Wason  V.  Walter  (lu  Rep.  4  Q.  B.  73 ;  19  L.  T.  N.  S.  409). 

(e)  Cox  V.  Feeney  (4  F.  &  F.  13). 
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ciency  in  every  office  '^  which  he  held  in  the  college.  The  pakt  iv. 
college  still  continuing  in  an  nnsatisfactory  state^  the  CHAi'TttirvuT. 
defendant;  about  three  years  after  the  report  was  made  — 
published  the  whole  of  it  in  a  newspaper^  of  which  he  was 
the  proprietor^  and  the  plaintiff  brought  an  action  for  the 
libel  contained  in  the  letter.  The  publication  of  the  report 
was  intl*oduced  by  an  article  in  the  newspaper^  stating  that 
appeals  on  behalf  of  the  college  had  been  frequently  made  in 
its  columns^  and  that  the  institution  was  known  to  be  in  an 
unsatisfactory  state.  '^  We  therefore,"  it  proceeded,  "  feel 
it  out  duty  to  assist  the  council  in  the  arduous  labours  they 
have  undertaken,  by  laying  before  the  public  the  materials 
necessary  to  the  foundation  of  a  sound  judgment  on  the 
condition  and  prospects  of  the  college.  As  we  cannot  do 
this  well  more  completely  or  impartially  than  by  publishing 
the  report,  we  have  obtained  an  official  copy  of  it,  and 
pubUsh  it  in  portions,"  &c.  It  was  contended,  on  behalf  of 
the  plaintiff,  that  the  publication  of  the  report  nearly  three 
years  after  it  was  made  could  not  be  for  public  information ; 
that  the  matter  had  become  stale,  and  that  the  publication 
of  the  report  revived  it  wantonly;  but  Cockburn,  C.  J.,  left  it 
to  the  jury  to  say  whether  (1)  the  matter  was  one  which  it 
interested  the  public  to  know,  and  (2)  whether  the  defendant 
pubUshed  it  with  the  honest  desire  to  afford  the  public  infor- 
mation, and  not  with  a  sinister  motive  to  injure  the  plaintiff; 
and  directed  them,  if  they  answered  both  these  questions 
in  the  affirmative,  to  find  a  verdict  for  the  defendant. 

As  to  the  former  question,  his  Lordship  said,  "There 
can  be  no  doubt  whatever  that  this  institution,  with  reference 
to  which  these  questions  have  arisen,  is  one  of  public 
concern.  Although  it  may  have  been  founded,  in  the  first 
place,  by  private  contributions,  it  has  also  been  founded  for 
public  purposes ;  so  far  as  the  hospital  is  concerned,  with 
a  view  to  the  assistance  of  the  poor  inhabitants  of  Birming- 
ham who  may  stand  in  need  of  medical  or  surgical  aid ;  so 
fer  as  the  college  is  concerned,  for  the  instruction  of  the 
students  in  the  important  branches  of  knowledge  there 
taught.  It  appeals  to  the  public,  and  holds  out  expecta- 
tions with  reference  to  the  students  whom  their  parents  or 
guardians  send  there.  It  is,  therefore,  a  public  coocern  to 
the  inhabitants  of  Birmingham  and  its  district.  That  being 
so,  the  public  have  an  interest  in  its  government,  its 
management,  its  discipline,  and,  what  is  essential,  the 
management  of  its  financial  concerns.  What  is  said  with 
reference  to  its  discipline,  to  its  means  of  imparting  instruc- 
tion, to  its  means  of  fulfilling  the  objects  for  which  it  exists. 
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pabt  IV.  have  all  of  them  great  interest  in  the  eyes  of  the  people  of 
OHAraoTvin.  the  great  town  in  which  it  exists.  Has  it  been  well  con- 
—  ducted  or  ill  conducted  ?  Has  it  been  prudently  and  well 
managed^  or  has  it  been  suffered  to  fall  into  a  state  of  decay 
and  comparative  uselessness  in  consequence  of  defective 
management  ?  You  have  before  you  abundant  materials  for 
forming  your  judgment  upon  this  question.  You  find  from 
the  report  of  the  commissioner  sent  down  to  inquire  and 
report — the  accuracy  and  fideUty  of  which  Mr.  Cox  (the 
plaintiff)  himself  has  been  constrained  to  admit — ^that  the 
finances  of  the  college  have  become  embarrassed^  and  its 
authorities^  to  whom  its  management  is  committed,  care- 
less  I  take  it  that  at  that  time  the  report  made  by 

the  commissioner^  and  which  seems  to  have  embodied  the 
result^  at  all  events,  of  the  whole  inquiry  and  proceedings 
which  had  been  carried  on, — I  take  it  that  if  that  report 
had  been  published  at  the  time,  no  man  could  say  that 
it  was  beyond  the  province  of  a  public  journalist  whose 
business — aye,  and  whose  duty — ^it  is  to  bring  before  the 
public  information  which  may  be  useful  to  them.  It  would 
be  his  duty  to  publish  the  report  from  beginning  to  end 
for  the  information  of  the  general  public  and  inhabitants 
of  Birmingham,  who  are  so  deeply  interested  in  this 
hospital  and  college,  which  are  two  of  the  principal 
institutions  of  the  town.*'  His  Lordship  then,  referring  to 
the  argument  founded  on  the  lapse  of  time,  said  to  the  jury : 
''The  system  of  bad  mane^ement  which  appears  to  have 
been  the  origin  of  the  whole,  seems  to  be  perpetuated ;  and 
in  addition,  when  we  find  that  the  warden  and  the  professor 
and  tutor  in  the  theological  department  have  filed  a  bill  and 
taken  the  whole  body  into  Chancery,  does  it  seem  to  you 
that  the  people  of  Birmingham  ought  to  have  before  them 
the  whole  history  of  the  system  whereby  the  present  con- 
dition of  the  hospital  has  been  brought  about  ?  This  is  a 
matter  for  you.  If  you  can  see  a  sufficient  reason  why  a 
public  joumaUst  should,  in  the  honest  discharge  of  his  duty, 
feel  it  incumbent  on  him  to  bring  before  the  public   this 

information,  it  wiU  be  for  you  to  find  for  the  defendant 

If  you  can  see  no  pubhc  duty,  no  matter  of  public  interest 
or  moment  which  can  have  properly  influenced  the  defen- 
dant in  publishing  this,  you  ought  to  say  so  by  your 
verdict.  Or  if  you  can  see  your  way  to  the  conclusion  that 
he  has  been  acting  under  the  influence  of  some  sinister 
motive,  with  a  desire  of  doing  personal  injury  to  the  plaintiff, 
your  verdict  ought  to  be  for  the  plaintiff.  But  if  yon  see 
nothing  more  than  what  a  journalist  in  the  discharge  of  his 
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duty  might  have  done^  even  with  a  view  to  what  took  place      Pam  iv 
five  years  ago,  then  look  only  at  the  actuating  motive.     If  chapteTviii 
the  defendant  had  singled  out  the  letter  and  published  it         — 
alone^  I  should  have  thought  there  was  good  ground  for  the 
complaint.     If  he  had  given  garbled  passages,  then  also  I 
should  have  thought  so ;  but  he  professed  the  intention  of 
bringing  the  whole  report  before  the  public  for  the  purpose 
of   enabling  them  to  see  what  had  been  the  radical  and 
inherent  defects  in  the  constitution  and  management  of  this 
institation,  and  he  did  so.^'(a) 

It  has  been  held  by  the  Court  of  Exchequer  that  the  Parooniai 
conduct  and  management,  by  the  clergyman  of  a  parish,  of  ^^^^^^ 
a  clothing  charity  in  the  parish,  from  the  benefits  of  which 
Dissenters  are  by  his  sanction  excluded,  is  not  a  matter  of 
pubUc  interest,  so  as  to  justify,  under  the  plea  of  not  guilty, 
the  pubUcation  in  a  newspaper,  of  defamatory  matter 
respecting  the  clergyman  in  relation  to  the  charity,  {b) 

"  I  think,''  said  Pollock,  C.B.,  ''  that  a  parochial  charity, 

with  the  vicar  at  the  head   of  it,  among   other  persons 

in  the  parish,   not  for  parochial  purposes,  but  for  some 

exclusive  purpose,  with  reference  either  to  religious  opinion 

or  to  anything  else,  is  a  private  matter,  and  is  not  open  to 

what  may  be  called  licenUous   comment,   as  opposed  to  a 

comment  that  must  be  based  in  truth.     It  really  seems  to 

me  that  licentious  comments  cannot  be  applied  to  a  case  of 

this  sort,  without  extending  such  comments  to  almost  every 

transaction  in  society.''     And  Alderson,  B.,  said :  ''  It  is  no 

part  of  his  peculiar  ministerial  duty  to  have  a  clothing  club, 

though  it   is   a  very  proper  thing  for   him  or  any  other 

charitable  man  to  do.     I  am  at  a  loss  to  see  how  his  case 

differs  from  that  of  any  other  individual  who  chooses  to 

institute  a  private  charity  within  particular  limits.     If  so, 

then  the  criticism  and  observations  that  are  to  be  made 

upon  him*"  are  the  criticism  and  observations  which  are  to  be 

made  upon  any  other  private  individual,  and   are  to   be 

judged  by  the  same  rules  and  subject  to  the  same  limits." 

Bolfe,  B.,  added :    "  It  seems  to  me  preposterous  to  say 

that  the  act  of  a  clergyman  in  sanctioning  some  individuals 

in  his  parish,  in   giving  relief  to  some,   and  excluding  a 

large  class  of  others  who  are  not  to  partake  of  it,  can  be 

considered  in  the  light  of  a  pubUc  act.     The  act  does  not 

become  a  public  act,  because  half  a  dozen  or  a  dozen  join  in 

it.     It  is  essentially  private ;  they  may  manage  it  as  they 

please." 

Id)  Cox  v.  Feeney  (4  F.  &  F.  13). 

(6)  Galhercok  ▼.  Miall  (15  M.  &  W.  319). 
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Pakt  IV.  There  was  a  difference  of  opinion  amongst  the  learned 

OHAPTnTviiL  j^dg^s  who  decided  the  last  case^  on  the  point  (which  it  was 
not  necessary  to  decide)  whether  sermons  preached  in  a 
church;  but  not  published^  are  the  lawful  subject  of  pubUc 
comment ;  Alderson  and  Rolfe^  BB.^  leaning  to  the  opinion 
that  they  are ;  Pollock^  C.B.^  and  Parke^  B.  inclining  the 
other  way. 

If  a  sentence  is  pronounced  upon  any  person  by  a  com- 
petent authority,  a  public  writer  may  comment  upon  it, 
and  assume  it  to  be  correct,  at  least  if  the  matter  be  one 
of  public  interest  and  public  observation. 

"  The  person  affected,^'  said  Cockbum,  C.  J.,  in  a  case  of 
this  sort,  (a)  *'  might  have  the  sentence  revoked,  or  he  might 
have  the  verdict  set  aside,  but  the  decision  pronounced  by 
competent  authority  must  be  taken  to  be  the  fact  until  the 
contrary  appeared;  and  a  public  writer,  who  commented  upon 
what  was  public  property,  ought  not  to  be  held  responsible 
in  an  action,  and  bound  to  take  upon  himself  the  burthen,  of  j 
proof  as  to  the  whole  of  the  matters  upon  which  the  decision  I 
rested,  involving,  as  it  probably  would,  an  inquiry  of 
great  magnitude  and  great  expense :''  the  question  was  not 
whether  the  sentence  was  properly  pronounced,  but  whether 
the  writer  had  gone  beyond  the  limits  of  fair  comment. 

^^  The  administration  of  justice,'^  said  the  same  learned 
judge  in  another  case, (6)  ''is  matter  of  universal  interest 
to  the  whole  public.  The  direction  of  the  judge,  the  verdict 
of  the  juiy,  the  decree  of  a  Court  of  Equity,  may  be  all 
made  subjects  of  free  comment.  It  is  the  interest  of  all 
of  us  that  it  should  be  so.  But;  in  commenting  on  such  I 
matters,  a  public  writer  as  much  as  a  private  writer  is 
bound  to  attend  to  the  truth,  and  to  put  forward  the  truth 
honestly  and  in  good  faith,  and  to  the  best  of  his  know- 
ledge and  ability.  It  is  not  to  be  expected  that  in  dis- 
charging this  duty  of  a  public  journalist,  he  will  'always  be 
infallible.  His  judgment  may  be  biassed  one  way  or  the 
other,  without  the  slightest  reflection  upon  his  good  faith ; 
and,  therefore,  if  his  comments  are  fair,  no  one  has  a  right 
to  complain.  But  it  is  for  the  jury  to  say  whether  a  given 
comment  upon  proceedings  of  a  court  of  justice  is  a  fair 

comment  upon  them,  or  the  result  of  them,  or  not 

On  the  one  hand,  let  it  not  be  supposed  that  the  law 
imposes  any  undue  restraint  upon  the  freest  and  fullest 
comments  upon  all  that  passes  in  public  courts  of  justice ; 
for,  that  the  administration  of  justice  should   be  made  a 

(a)  Seymour  v.  Battencorih  (3  F.  &  F.  386). 
(6)  WoodgaU  v.  lOdout  (4  F.  &  F,  216). 
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subject  for  the  exercise  of  public  discussion  is  a  matter  of      paw  iv. 
the  most  essential  importance.     But,  on  the  other  hand,  it  OHAPTMTvnL 
behoves  those  who  pass  judgment,  and  call  upon  the  public         — 
to  pass  judgment,  on  those  who  are  suit-ors  to  or  witnesses 
in  courts   of  justice,  not   to   give   reckless  vent  to  harsh 
and  uncharitable  views  of  the  conduct  of  others ;  but  to 
remember  that  they  are  bound  to  exercise  a  fair  and  honest 
and  an  impartial  judgment  upon  those  whom  they  hold  up 
to  public  obloquy/' (a) 

On  this  ground,  the  hearing  of  a  case  upon  a  charge 
of  felony  or  a  fair  report  of  it  in  a  newspaper  is  a 
proper  subject  for  comment  in  the  press;  and  a  public 
writer  would  not  be  liable  to  an  action  for  discussing 
the  conduct  of  the  magistrates  in  dismissing  the  charge 
without  fully  hearing  the  evidence,  and  even  in  commenting 
upon  the  evidence  given,  in  support  of  the  view  that  the 
charge  ought  not  to  have  been  dismissed.  If,  however,  the 
writer  goes  further,  and  not  only  argues  upon  the  effect  oi' 
the  evidence  given,  but  speaks  of  "  evidence  which  might 
have  been  adduced,"  and  makes  statements  of  matters  of 
fact  not  in  evidence,  and  tending  to  show  that  the  accused 
was  guilty  of  the  felony,  the  publication  is  a  libel.  (6) 

Comments  may  be   made  in  the  press  on  the  evidence  Evidence  of 
given  by  a  particular  witness  in  any  inquiry  on  a  matter  of  ^*°"***"- 
public  interest,  even,  it  seems,  to  the  extent  of  imputing 
that  the  evidence  is  unfounded,  incautious,  or  careless ;  but 
an  unfounded  imputation  that  the  evidence  is  ^'  maliciously*' 
or  ''recklessly"  false  would  be  libellous. (c) 

'  A  correspondence  between  a  churchwarden  and  the  incum-  Muuomeiitof 
bent  of  a  parish  on  the  subject  of  an  alleged  desecration  of  ****"®^- 
the  church,  by  allowing  books  to  be  sold  in  it  during  service 
and  turning  the  vestry  room  into  a  cooking  apartment,  is  a 
matter  of  public  interest,  and  may  be  conmiented  upon  in  the 
press,  provided  the  language  made  use  of  be  not  stronger 
than  a  jury  will  consider  justified  by  the  occasion.  (cQ  ''  The 
maintenance  of  decency  and  propriety  in  conducting  public 
worship,  and  of  the  sanctity  of  the  sacred  edifice  and  all 
connected  with  it,"  said  Cockbum,C.J.,(e)  ''is  surely  a  matter 
of  the  greatest  public  concern.  The  very  use  of  the  term 
'  pubUc  worship    shows  this." 

So,  it  has  been  held,  is  the  publication  in  a  newspaper,  by  Advertised  new 
a  medical  practitioner,  of  an  advertisement  of  a  new  mode  of  "*^*^  ^°"- 
(a)  Woodgate  v.  Bid&at  (4  F.  &  F.  223). 
(6)  Himns  V.  Lee  (4  F.  &  F.  248). 
(c)  Hedley  v.  Barhto  (4  F.  &  F.  224). 

(<0  KeUy  Y.  TinUng  (L.  Rep.  1  Q.  B.  699 ;  18  L.  T.  N.  S.  265 ;  85 
L.  J.  231,  Q.  B.).  (0  Ih. 
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Past  iy.  treating  and  oaring  consumption,  (a)  The  alleged  libel  in  this 
uraTviiL  c^^^  ^^3  contained  in  a  leading  article^  and  represented  the 
advertiser  as  a  quack  and  impostor,  and  also— by  reason  of 
bis  describing  himself  as  an  M.D.,  on  account  of  a  diploma 
obtained  in  America — as  like  scoundrels  who  pass  bad  coin. 
The  libel  having  been  justified  on  the  ground  of  its  being  troe 
in  substance  and  effect,  the  jury  were  told  by  Cockbum,  C.  J-, 
"  that  even  if  the  plea  of  justification  were  not  made  out^ 
the  defendant  would  still  be  entitled  to  their  verdict  if  he 
had  written  honestly  and  with  the  intention  of  exercising 
his  vocation  as  a  public  writer  fairly,  and  with  reasonable 
moderation  and  judgment/' (i) 
other  matters  of  A  uowspapcr  paragraph  giving  an  account  of  some  pro- 
pabiic  iniereet  eeedings  at  the  British  Archasological  Association,  and 
describing  certain  leaden  figures  reported  to  have  been 
found  in  the  Thames,  and  sold  by  the  plaintiff  as  antiquities, 
the  sale  of  which  it  stigmatised  as  an  attempt  at  extortion 
and  firaud,  was  held  by  Willes,  J.,  to  be,  in  tiie  absence  of 
malice,  protected  by  the  privilege  of  fair  discussion  on  a 
matter  of  public  interest.  His  lordship  held  the  action  to 
be  not  maintainable  on  another  ground  also,  viz.,  that  the' 
alleged  libel  reflected  only  on  a  class  of  persons  dealing  in 
such  objects,  and  there  was  nothing  to  show  that  the  article 
was  inserted  with  any  special  reference  to  the  plaintiff,  (c) 

It  is,  according  to  Cockbum,  C.J.,{d)  a  perfectly  fair 
'  subject  for  discussion  by  the  press  (in  dealing  with  a  par- 
ticular appointment  to  a  recordership  of  a  barrister  who  was 
also  a  member  of  Parliament) — ^whether  it  is  desirable  that 
members  of  the  Bar,  being  also  in  the  House  of  Commons, 
should  receive  appointments  to  subordinate  offices,  as  the 
reward  of  parliamentary  adhesion,  from  one  or  other  of  the 
political  parties  of  the  State ;  although  an  unfounded  impu- 
tation of  corruption  in  the  particular  case  would  be  libelloos. 
"  Not  only,"  says  his  Lordship,  "  was  this  a  feir  matter  for 
discussion,  and  within  the  province  of  a  public  writer,  but  a 
public  writer  was  fiairly  entitled,  if  in  his  opinion  such  a 
course  of  proceeding  was  detrimental  to  the  independence  of 
the  bar,  to  the  independence  of  Parliament,  and  to  the 
independence  of  the  representatives  of  the  people,  to  anim- 
advert with  severity  upon  the  conduct  of  those  who  gave 
and  of  those  who  received  such  patronage.  But  if  he  went 
beyond  that,  and  asserted  that  a  member  of  Parliament  had 
(a)  Hunter  v.  Sharpe  (4  F.  &  F.  983). 
(6)  4  F.  &  F.  1005. 

(c)  Easttwood  v.  Holmes  (1  F.  8t  F.  347).  See,  as  to  the  aeoond  giound 
of  this  ruling,  Le  Fanu  v.  Malcolmson  (1  H.  L.  jCu.  687). 

(d)  Seymour  v.  BiMenoorth  (8  F.  &  F.  876,  377). 
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bargaLned  to  sell  his  vote  upon  a  oormpt  contraot^  or  that  a      part  iv. 
member  would  not  have  voted  or  spoken  as  he  did  but  for  a  ohamT  vnL 
c5orrupt  understanding  that  he  should  receive  a  reward,  it         — 
became  a  most  serious  charge,  and   one  which   no  man, 
writing,  whether  in  public  or  private,  should  venture  to 
make  against  another/'     '^  At  the  same  time,''  added  his 
Lordship,  "  those  who  fill&d  a  public  position  must  not  be 
too  thin-skinned  in  reference  to  comments  made  upon  them. 
It  would  often  happen  that  observations  would  be  made 
upon  public  men  which  they  knew  from  the  bottom  of  their 
hearts  were  undeserved  and  unjust;  yet  they  must  bear  with 
them  and  submit  to  be  misunderstood  for  a  time,  because 
all  knew  that  the  criticism  of  the  press  was  the  best  security 
for  the  proper  discharge  of  public  duties." 

Where  the  plaintiff,  a  clergyman,  in  the  course  of  a  public 
controversy  with  another  clergyman,  published  a  document 
purporting  to  be  a  collection  of  Opinions  of  the  Press  on  a 
pamphlet  written  by  the  plaintiff,  and,  amongst  others,  an 
incorrect  extract  from  an  s^icle  published  in  the  defendant's 
newspaper,  and  the  defendant  published  another  article  in  his 
•'paper  stating  that  the  concoctor  of  the  paragraph,  purporting 
to  be  extracted  from  it,  had  been  guilty  of  adding  to  the  article 
offensive  and  insulting  expressions  which  it  never  did  and 
never  should  have  suffered  to  appear,  and  of  suppressing 
other  passages  so  as  to  alter  the  sense,  changing  one  passage 
"  with  a  m^ice  which  evidently  overcame  ms  sense  of  truth 
and  honesty,"  on  the  trial  of  an  action  of  Ubel  the  jury 
were  told  by  Erie,  C.J.,  that  if  they  were  of  opinion  that 
the  defendant  wrote  what  he  did  for  the  purpose  of  main- 
taining the  truth,  sincerely  having  that  object  in  view 
without  any  corrupt  motive,  and  that  the  language  he  used, 
even  although  it  might  be  exaggerated,  was  prompted  by  the 
desire  to  maintain  the  truth,  and  that  the  ex^gerated  lan- 
guage was  provoked  by  similar  language  on  the  other  side, 
which  might  well  have  accounted  for  the  use  of  strong 
expressions,  they  might  find  a  verdict  for  the  defendant,  (a) 
The  committee  of  a  Reform  Union  published  in  a  news- 

Cpper  a  report  stating — ^'  The  first  exposures  of  the  xmion 
ving  failed  to  produce  any  improvement  in  the  mode  of 
conducting  elections  in  Berwick,  and  the  persons  there  who 
traffic  in  votes  being  utterly  impervious  to  public  opinion, 
we  have  submitted  the  evidence  to  the  best  le^  advice  we 
could  obtain,  and  in  accordance  with  that  advice  have  issued 
writs  against  the  following  persons,"  mentioning  the  plaintiff 
amongst  others^  and  adding  amongst  the  comments,  "  In  a 
(a)  MQfb$  V.  Wilkmm  (1  F.  &  F.  608). 
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paet  IV.  few  days  writs  will  be  issued  against  another  list  of  oflfenders." 
chapmTvui.  -^^  action  of  libel  having  been  brought,  Hill,  J.,  after 
—  stating  to  the  jury  that,  as  a  general  rule,  "it  is  lawful  to 
discuss  in  the  columns  of  a  public  journal  matters  of  public 
interest,  provided  it  be  done  honafide,  without  actual  malice 
or  the  unnecessary  making  of  personal  imputations  on  any 
individual ;  ^'  added,  that  the  defendants  had  no  right,  in 
doing  so,  to  make  a  personal  imputation  on  an  individual. 
"I  suggest  to  you,'^  continued  the  learned  judge,  'Hhat 
any  se&-constituted  body  which  sets  itself  up  for  the  reform 
of  the  public,  whether  in  religious,  in  commercial,  or  in 
poUtical  points  of  view,  must  be  extremely  cautious,  in  all 
their  publications  and  writings  concerning  private  indivi- 
duals, not  to  reflect  on  private  character.  A  man  stands  at 
fearfiil  odds  when  he  has  to  contend  with  a  public  body. 
If  they  publish  that  which  reflects  on  the  private  character 
of  individuals,  they  should  be  very  careful  of  the  contenta 
of  what  they  put  forth.*' (a) 

Where  the  writer  of  a  letter  published  in  a  newspaper, 
replying  to  a  question  asking  who  was  Zadkiel,  gave  the 
name  of  the  plaintiff,  who  was  the  proprietor  and  editor 
of  "ZadkiePs  Almanac,'*  and  stated  that  Zadkiel's  mis- 
chievous propensities  were  "not  solely  involved  in  that 
foolish  publication,  ^  ZadkieFs  Almanac,*  **  but  that  he  had 
"  gulled  **  many  of  the  nobility  by  means  of  a  mag^c  ball  of 
crystal,  by  which  he  pretended  to  tell  what  was  going  on  in 
the  other  world,  and  that  he  took  money  for  "  these  profane 
acts,  and  made  a  good  thing  of  it ;  **  for  which  letter  an 
action  of  libel  was  brought,  Cockbum,  G.J.,  directed  the 
jury,  that  the  privilege  accorded  to  public  writers  would 
extend  to  a  denunciation  of  the  almanac  and  the  use  of  the 
ball  as  an  imposture,  but  not  to  an  unfounded  statement 
that  the  plaintiff  had  made  money  by  a  conscious  and  fraudu- 
lent imposture  by  the  use  of  the  magic  ball.  "  If  the 
system,**  said  his  Lordship,  "was  mischievous,  and  calculated 
to  delude  the  unwary  and  the  credulous,  it  was,  no  doubt, 
fit  subject  for  indignant  denunciation.  But  it  was  another 
thing  to  say  that  because  a  man  put  forward  such  a  publica- 
tion or  such  a  system,  a  public  writer  could  go  back  into 
his  past  history  and  state  facts  which  were  not  true  and 
were  calculated  to  do  him  injury.  His  system  might  be 
described  as  an  imposture,  but  facts  must  not  be  invented 
or  misstated  as  to  his  past  life,  with  a  view  to  destroy  the 
credit  of  it.**  His  lordship  further  told  the  jury  that,  in 
order  to  find  a  verdict  for  the  defendant,  they  must  be 
(a)  WOsm  v.  Rud  and  On  (2  F.  &  F.  161,  162). 
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satisfied   ''not  only   that    he  honestly   believed    that   the      Paw  iv. 
plaintiff  had  taken  money  for  a  fraudulent  exhibition,  but  OHAmTviu. 
that  he  had  such  fair  grounds  for  his  imputation  that  his         "" 
inference  was  not  so  unfair  as  to  be  reckless."  (a) 

An  action  having  been  brought  for  an  alleged  libel  con- 
tained in  the  following  paragraph,  published  in  a  newspaper : 
''  Riot  at  Preston. — ^Prom  the  Liverpool  Courier. — It  appears 
that  Hunt  pointed  out  Counsellor  Seager  to  the  mob,  and 
said,  '  There  is  one  of  the  black  sheep.*  The  mob  fell  upon 
him  and  murdered  him.  In  the  affray  Hunt  had  his  nose 
cut  off.  The  coroner's  inquest  have  brought  in  a  verdict  of 
wilful  murder  against  Hunt,  who  is  committed  to  gaol. — 
Pudge'' — the  plaintiff  contended  that  the  word  "  fudge" 
was  merely  introduced  with  reference  to  the  future,  in  order 
that  the  defendants  might  afterwards,  if  the  paragraph  were 
complained  of,  be  able  to  refer  to  it,  as  showing  that  they 
intended  to  descredit  the  statement.  Lord  Lyndhurst,  C.B., 
told  the  jury  that  the  question  was,  with  what  motive  the 
publication  was  made.  It  was  not  disputed  that  if  the  para- 
graph, which  was  copied  from  another  paper,  stood  without 
the  word  "fudge"  it  would  be  a  libel.  If  they  were  of 
opinion  that  the  object  of  the  paragraph  was  to  vindicate  the 
plaintiff's  character  from  an  unfounded  charge,  the  action 
could  not  be  maintained ;  but  if  the  word  "  fiidge "  were 
only  added  for  the  purpose  of  making  an  argument  at  a 
future  day,  then  it  would  not  take  away  the  effect  of  the 
.libel.(6) 

The  performances  at  theatres,  and  other  such  places  of  criiicUmB  od 
public  entertainment,  may  be  freely  criticised  by  the  press,  SaSlS**  "* 
under  the  same  limitations  as  before  stated  with  regard  to  p®*^*"""*** 
other  matters  of  public  interest. 

In  an  action  of  libel,  brought  by  the  proprietor  of  a  place 
of  public  entertainment,  where  he  sung  songs  supposed  to 
be  written  and  composed  by  himself,  against  the  editor  and 
printer  of  a  newspaper,  for  a  paragraph  insinuating  that  the 
songs  were  not  in  fact  written  by  the  plaintiff,  that  on  the 
first  night  of  the  performance  there  had  been  a  very  thin 
audience,  and  that  composed  of  persons  admitted  by  orders, 
and  that  they  alone  had  applauded  the  music  of  the  songs, 
which  was  of  a  very  inferior  kind ;  Lord  Kenyon  stated  the 
law  on  this  subject  to  be  "  that  the  editor  of  a  public  news- 
paper may  fairly  and  candidly  comment  on  any  place  or 
species  of  public  entertainment,  but  it  must  be  done 
fairly  and  without  malice  or  view  to  injure  or  prejudice  the 

(a)  Morrison  v.  Belcher  (8  F.  &  F.  614). 

(&)  Hunt  ▼.  Akfar  (6  C.  &  P.  247,  248). 

a  G 
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Pabt  IV.      proprietor  in  the  eyes  of  the  public ;  that  if  so  done,  however 
OHAr^Tviii.  severe  the  censure,  the  justice  of  it  screens  the  editor  from 
—         legal  animadversion ;  but  if  it  can  be  proved  that  the  com- 
ment is  unjust,  is  malevolent,  or  exceeding  the  bounds  of  fidr 
opinion,  that  such  is  a  libel,  and  therefore  actionable.''(a) 
critidBm  on  Where  a  newspaper  published  of  an  exhibitor  of  flowers 

floral  «rhibition^^  a  horticultural  show,  that  'Hhe  name  of  G.  is  to  be 
rendered  famous  in  all  sorts  of  dirty  work ;  the  tricks  by 
which  he  and  a  few  like  him  used  to  secure  prizes,  seem  to 
have  been  broken  in  upon  by  some  judges  more  honest  than 
usual.  If  G.  be  the  same  man  who  wrote  an  impudent 
letter  to  the  Metropolitan  Society,  he  is  too  worthless  to 
notice ;  if  he  be  not  the  same  man,  it  is  a  pity  two  such 
beggarly  souls  could  not  be  crammed  •  into  the  same 
carcase,^'  the  court  at  once  held  that  such  observations  did 
not  fall  within  the  limits  of  fair  criticism  on  G/s  floral 
exhibition.  (6) 
BeviewB  The  pubUshod  productions  of  authors  are,  of  course,  also 

matters  of  public  interest,  which  the  press  may  fi'eely  discuss 
and  criticise.  The  only  limit  which  the  law  places  to  the 
exercise  of  this  right  is,  that  it  be  not  made  the  occasion  for  | 
the  indulgence  of  private  spite  or  malice,  or  a  defamatory  ! 
attack  on  the  personal  character  of  the  author  whose  work  is 
criticised.  Bona,  fide  strictures,  however  unspcuring  their 
character — ridicule,  however  poignant — ^may  be  employed, 
provided  the  limits  abovementioned  be  not  exceeded ;  and, 
as  it  is  difficult,  if  not  impossible,  always  to  separate  die 
author  from  his  work,  criticisms  and  ridicule  which  affect 
him  personally,  but  only  in  his  character  of  author,  and  are 
not  directed  against  his  private  life,  are  not  libellous. 

"Liberty  of  criticism,''  says  Lord  Bllenborough,(c)  "must 
be  allowed,  or  we  should  have  neither  purity  of  taste  nor  of 
morals.  Fair  discussion  is  essentially  necessary  to  the 
truth  of  history  and  the   advancement  of  science.      That 

CMication,  therefore,  I  shall  never  consider  as  a  libel  which 
for  its  object,  not  to  injure  the  reputation  of  any  indi- 
vidual, but  to  correct  misrepresen^tions  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste  in  literature, 
or  to  censure  what  is  hostile  to  morality/' 

"  Every  man,"  says  the  same  learned  judge,  in  another 
case,(d)  "  who  publishes  a  book  commits  hunself  to  the  judg- 
ment of  the  public,  and  anyone  may  comment  upon  his 

(a)  Dibdin  v.  Swan  (1  Esp.  28). 

(6)  Green  v.  Chapman  (4  Bing.  N.  C.  92). 

(c)  Tabart  v.  Tipper  (1  Camp.  N.  P.  351). 

(d)  Carr  v.  Hood  (1  Camp.  N.  P.  358). 
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performance.     If  the  commentator  does  not  step  aside  from      pabt  iv. 
the  work,  or  introduce  fiction  for  the  purpose  of  condemna-  cbaftm  vi 

tion,  he  exercises  a  fair  and  legitimate  right The  — 

critic  does  a  great  service  to  the  public  who  writes  down 
any  vapid  or  useless  publication,  such  as  ought  never  to 
have  appeared.  He  checks  the  dissemination  of  bad  taste^ 
and  prevents  people  Arom  wasting  both  their  time  and 
money  upon  trash.  I  speak  of  fair  and  candid  criticism ; 
and  ihis  everyone  has  a  right  to  publish^  although  the  author 
may  suffer  a  loss  from  it.  Such  a  loss  the  law  does  not 
consider  an  injury;  because  it  is  a  loss  which  the  party 
ought  to  sustain.  It  is^  in  shorty  the  loss  of  fame  and  profits 
to  which  he  was  never  entitled.*'  '^  Ridicule  is  often  the 
fittest  weapon  that  can  be  employed  for  such  a  purpose.  If 
the  reputation  or  pecuniary  interests  of  the  person  ridiculed 
suffer^  it  is  damnum  absque  injuria.  Where  is  the  liberty 
of  the  press  if  an  action  can  be  maintained  on  such  prin- 
ciples ?  .  .  .  .  We  really  must  not  cramp  observations  upon 
authors  and  their  works.  They  should  be  liable  to  criticism, 
to  exposure,  and  even  to  ridicule  if  their  compositions  be 
ridiculous;  otherwise  the  first  who  writes  a  book  on  any 
subject  win  maintain  a  monopoly  of  sentiment  and  opinion 
respecting  it.  This  would  tend  to  the  perpetuity  of  error. 
Beflection  on  personal  character  is  another  thing.  Show 
me  an  attack  on  the  moral  character  of  the  plaintiff,  or  any 
attack  upon  his  character  unconnected  with  his  authorship, 
and  I  shall  be  as  ready  as  any  judge  who  ever  sat  here  to 
protect  him;  but  I  cannot  hear  of  malice  on  account  of 
taming  his  works  into  ridicule.** (a)  His  Lordship  added, 
that  if,  in  the  case  before  him,  the  party  writing  the  criticism 
followed  the  plaintiff  into  domestic  life,  for  the  purposes  of 
slander,  that  would  have  been  Ubellous. 

In  language  of  like  import,  Lord  Tenterden,  C.J., 
directed  a  jury,  on  the  trial  of  an  action  for  an  alleged  libel 
published  in  the  Laiicety  relating  to  the  plaintiff  as  the  editor 
of  another  medical  journal:  (6)  *^  Whatever  is  fair  and  can 
be  reasonably  said  of  the  authors  of  works,  or  of  themselves 
as  connected  with  their  works,  is  not  actionable,  unless  it 
appear  that,  under  the  pretext  of  criticising  the  works,  the 
defendant  takes  an  opportunity  of  attacking  the  character  of 
the  author ;  and  then  it  will  be  a  libel.  That  there  is  in 
this  pubhcation  a  great  deal  of  ridicule  must  be  admitted  by 
everyone ;  and  I  think  that  there  appears  also  to  be  some 
rancour ;  still,  if  you  think  that  what  is  said  here  was  fairly 
called  for  by  what  the  plaintiff  had  done  as  the  editor  of 

(a)  1  Camp.  N.  P.  867.         (h)  Mackod  v.  Wakk^  (3  C.  &  P.  SU). 

Ga2 


Digitized  byLnOOQlC 


452  LAW   OF  TilBEL. 

Pjl«t  IV.      another  publication,  the  defendant  is  entitled  to  a  verdict ; 
CHArrn  vLii.  hut  if  you  think  the  remarks  were  not  fairly  called  for,  yoQ 
—         will  find  for  the  plaintiff/' 

Where  the  alleged  libel  was  contained  in  a  critique  (pub- 
lished in  the  Athenoeum)  on  a  novel,  describing  the  work 
as   characterised  by  vulgarity,   pro&nity,   and   indelicaCT, 
bad  French,  bad  German,  and  bad  English,  and  abuse  of 
persons  living  and  dead,  Cockbnm,  G.J.,  directed  the  jury 
thus  as  to  the  critique  :  ^^  That  it  was  severe  there  could  not 
be  a  doubt ;  but  the  question  was  whether,  severe  as  it  was, 
it  was  not  warranted  by  the  nature  of  the  work.     It  was  of 
the  last  importance  to  literature,  and,  through  literature,  to 
good  taste  and  good  feeling,  to  morality  and  to  religion, 
that  works  published  for  general  perusal  should  be  such  as 
were  calculated  to  improve,  and  not  to  demoralise,  the  public 
mind;  and,  therefore,  it  was  of  vast  importance  that  criticism, 
so  long  as  it  was  fair  and  reasonable  and  just,  should  be 
allowed  the  utmost  latitude,  and  that  the  most  unsparing 
censure  of  works  which  were  fairly  subject  to  it  should  not 
be  held  libellous.     A  man  who  publishes  a  book  challenges 
criticism ;  he  rejoices  in  it  if  it  tends  to  his  praise,  and  if  it 
is  likely  to  increase  the  circulation  of  his  work  ;  and,  there- 
fore, he  must  submit  to  it  if  it  is  adverse,  so  long  as  it  is  not 
prompted  by  malice,  or  characterised  by  such  reckless  dis- 
regard of  fairness  as  indicates  malice  towards  the  author. 
You  must  say  whether  in  this  case  you  think  the  critique 
was  the  fair  and  genuine  result  of  the  judgment  of  the  critic 
upon  the  work,  or  whether  it  was  prompted  by  reckless  dis- 
regard of  the  author's  feeUngs,  for  the  sake  of  dutplaying  the 
writer's  powers  of  denunciation.     It  was  all  very  well  for  the 
plaintiff's  counsel  to  contend  that  literature  should  be  free 
and  unfettered.    Be  it  so.    But  then,  if  you  give  on  the  one 
hand   the  utmost  latitude  to   literary   composition,   there 
ought  to  be  at  least  the  same  latitude  to  literary  criticism. 
Those  who,  in  their  capacity  as  literary  critics,  are,  so  to 
speak,  prosecutors  on  behalf  of  the  pubUc,  should  be  allowed 
to  bring  to  the  bar  of  public  opinion  those  who  are  guilty  of 
delinquencies  against  good  taste,  against  morality,  or  against 
religion.      The  critic  who  sits  in  judgment  upon  the  works 
of  others  is,  no  doubt,  bound  to  be  impartial ;  but,  on  the 
other  hand,  he  cannot  pretend  to  be  infallible;   and,  even 
although  you  should  be  of  opinion  that  the  work  did  not 
wholly  deserve  the  description  given  of  it,  still  that  is  not 
the  question.     The  plaintiff's  counsel,  in  his  reply,  adroitly 
endeavoured  to  show  that  there  were  parts  of  the  critique 
which  were  not  sustained.     But  the  question  is  whether,  as 
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a  whole,  it  was  fair,  or  prompted  by  motives  of  another      Part  iv. 
chai-acter ;  and  you  must  say  whether,  on  the  whole,  you  c«a«™^viii. 
think  this  was  a  fair  or  a  malicious  piece  of  criticism." (a)  — 

The  defendants  in  the  case  last  referred  to,  having  con- 
sented to  the  withdrawal  of  a  juror,  afterwards  published  an 
article  commenting  on   the  proceedings  in  the  action,  and 
suggesting  as  a  reason  for  assenting  to  the  withdrawal  of  a 
juror  the  inability  of  the  plaintiff  to  pay  costs  if  the  verdict 
had  been  against  him.     Another  action  of  libel  having  been 
brought  for  the  pubhcation  of  this  article,  Cockbum,  C.  J., 
said  to   the  jury,  ''  It  was  urged  by  the  plaintiff's  counsel, 
truly    enough,  that,  in  criticising  a  man^s  work,  it  is  not 
proper  to  allude  to  his  private  circumstances.     But  in  this 
instance  the  object  was  to  explain  how  the  defendants  came 
to  consent  to  waive  a  verdict,  and  to  show  that  they  had 
substantially  attained  the  same  result ;  because,  if  they  had 
got  a  verdict,  in  all  probability  they  would  not  have  obtained 
their  costs.     If  you  think  that  the  allusion  was  brought  in 
only  to  make  an  attack  upon  the  circumstances  or  character 
of  the  plaintiff,  it  would  be  malicious  and  actionable ;  but 
if  it  was  adverted  to  merely  in  order  to  explain  and  vindi- 
cate the  course  taken  by  the  defendants,  then  you  would 
probably  think  that  it  was  not  unfairly  introduced.'*  (fe) 

The  plaintiff  (Sir  John  Carr)  in  the  case  before  LoihI 
Ellenborough,  had  written,  amongst  other  books^  one  called 
"  The  Stranger  in  Ireland  ;'*  and  the  alleged  libel  consisted 
of  a  book  entitled  "  My  Pocket  Book,  or  Hints  for  a  Kyghte 
merrie  and  conceited  Tour,  in  quajrto,  to  be  ccJled,  The 
Stranger  in  Ireland  in  1805,  by  a  knight  errant,'*  and  con- 
tained a  frontispiece  entitled  "  The  Knight  leaving  Ireland 
with  regret."  The  declaration  alleged  that  this  frontispiece 
contained  a  false,  scandalous^  malicious,  defamatory^  and 
ridiculous  representation  of  the  said  Sir  John  in  the  form  of 
a  man  of  ludicrous  and  ridiculous  appearance,  holding  a 
pocket  handkerchief  to  his  face  and  appearing  to  be  weeping, 
and  also  containing .  therein^  a  certain  false,  malicious  and 
ridiculous  representation  of  a  man  of  ludicrous  and  ridiculous 
appearance,  following  the  said  representation  of  the  said 
Sir  John,  and  representing  a  man  loaded  with  and  bending 
under  the  weight  of  three  large  books^  &c.,  and  a  pocket- 
handkerchief  in  one  of  his  hands,  the  comers  thereof 
appearing  to  be  held  or  tied  together,  as  if  containing  some- 
thing therein,  with  the  printed  word  "  wardrobe'*  depend- 
ing therefrom,  thereby  falsely,  scandalously,  and  maliciously 

(a)  Strauss  v.  Francis  (4  F.  &  F.  1113). 

(h)  lb.  1116.    The  jury  returned  a  verdict  for  the  defendant. 
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Pabt  IV.  meaning  and  intending  to  represefLt^  for  the  parpose  of 
CnAPiMTvui.  rendering  the  said  Sir  John  ridjculous,  and  exposing  him  to 
—  laughter^  ridicule,  and  contempt,  that  one  copy  of  the  said 
first-mentioned  book,  and  two  copies  of  the  said  book  of 
the  said  Sir  John,  secondly  mentioned,  were  so  heavy  as  to 
cause  a  man  to  bend  under  the  weight  thereof;  and  that  his, 
the  said  Sir  John's  wardrobe  was  very  small,  and  capable  of 
being  contained  in  a  pocket  handkerchief,  &o.  The  aedara- 
tion  laid  as  special  damage  that  Sir  John  had  lost  the  sale 
of  the  copyright  of  a  book  of  his,  giving  an  account  of 
a  tour  through  part  of  Scotland,  owing  to  the  publication 
of  the  alleged  libel.  Lord  EUenborough  said,  in  reference 
to  the  special  damage  laid :  '^  If  the  reputation  or  pecuniary 
interests  of  the  person  ridiculed  suffer,  it  is  damnum  ed^gque 
injuria.  Where  is  the  liberty  of  the  press  if  an  action  can 
be  maintained  on  such  principles  ?  Perhaps  the  plaintiff's 
^  Tour  through  Scotland'  is  now  unsaleable  ;  but  is  he  to  be 
indemnified  by  receiving  a  compensation  in  damages  from 
the  person  who  may  have  opened  the  eyes  of  the  public  to 
the  bad  taste  and  inanity  of  his  compositions  ?  Who  would 
have  bought  the  works  of  Sir  Robert  Pilmer  after  he  had 
been  reiuted  by  Mr.  Locke  ?  But  shall  it  be  said  that  he 
might  have  sustained  an  action  for  defamation  against  that 
great  philosopher,  who  was  labouring  to  enlighten  and 
ameliorate  mankind  ?  We  really  must  not  cramp  observa- 
tions upon  authors  and  their  works.''  And  his  Lordship 
concluded,  after  laying  down  the  general  principles  above 
cited,  by  directing  the  jury  that  if  the  writer  of  the  pnbh- 
cation  complained  of  had  not  travelled  out  of  the  work  he 
criticised,  for  the  purpose  of  slander,  the  action  would  not 
lie;  but  if  they  could  discover  in  it  anything  personally 
slanderous  against  the  plaintiff,  unconnected  with  the  works 
he  had  given  to  the  public,  in  that  case  he  had  a  good  cause 
of  action.  The  jury  returned  a  verdict  for  the  defendants,  (a) 
Fatao  impota-  Palsoly  to  impute  to  a  person  the  pubHcation  of  any 
Bhip  immoral  or  absurd  literary  production,  would  be  libellous.  (6) 

2?"S2'  ^  ^  tradesman's  handbill,  circular,  or  advertisement  stands, 

oircuiarih  Ac.  '  in  rospoct  of  the  right  of  commenting  upon  it,  on  the  same 
footing  as  a  book,  and  may  bo  made  the  subject  of  fair  and 
reasonable  criticism  in  the  public  press  or  otherwise. 

(a)  This  case  is  constantly  referred  to  in  later  cases  as  a  leading 
authority  on  the  subject.  The  only  subsequent  reference  not  entirely 
approving  of  it  is  by  Best,  C.J.  (in  Thompson  v.  Shackell,  1  M.  &  MaL 
188),  who  says,  **  I  have  myself  acted  on  the  doctrine  of  my  Lord  Ellen- 
borough,  in  the  case  referred  to,  though  I  do  not  go  quite  so  far  as  he 
did  in  that  case,  because  I  think  no  personal  ridicule  of  the  author  is 
justiaable." 

(6)  Tabart  v.  Tipper  (1  Camp.  N.  P.  350). 
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"I  can  see  no  distinction,"  said  Bjles,  J., (a)  "between      paet  iv 
a  handbill  or  a  circular  or  advertisement  which  is  published  oaApJirvm. 
to  all  the  world,  and  a  book  :  both  are  Uterary  productions,         — 
and  are  addressed  to  the  public,  and  both  are  subject  to 
the  same   comment  and  criticism.      The   shape  in  which 
they  are  published  makes  no  difference:  many  advertise- 
ments indeed  are  issued  in  the  form  of  books.     Two*thirds 
of  the  daily  newspapers  are  usually  taken  up  with  adver- 
tisements of  various  sorts.      It   is  plain,   therefore,   that 
the  form  in  which  the  pubUcation  appears  can   make   no 
difference.'* 

A  marine  store-dealer  having  published  and  extensively 
circulated  a  handbill  setting  forth  the  prices  which  he  was 
prepared  to  give  for  a  variety  of  articles,  an  alderman, 
sitting  as  a  magistrate  at  Guildhall,  called  the  attention  of  a 
newspaper  reporter  to  it,  and  stigmatised  the  system  as 
most  pernicious  in  its  effects,  as  offering  great  inducements 
to  servants  to  rob  their  masters  and  mistresses.  The 
observations  of  the  alderman,  together  with  the  handbill 
itself,  were  published  in  the  newspaper,  with  a  heading 
''  Encouraging  Servants  to  Bob  their  Masters.'*  A  leading 
article  was  also  published,  commenting  upon  the  handbill 
and  ending  as  follows:  "  Will  Mr.  P.  (the  plaintiff)  allow  us 
to  put  this  simple  question  to  him — are  not  these  unheard-of 
high  prices,  these  clamorous  demands  for  rags,  bones,  kitchen 
stuff,  plated  metal  and  old  copper — are  not  these  clap-trap 
announcements,  that  flare  on  the  door-jambs  of  five  himdred 
dolly-shopkeepers  such  as  he,  a  premium  offered  to  dishonesty  ? 
a  direct  incentive  to  servants  to  rob  their  masters  and  mis- 
tresses ?  The  high  prices  which  the  Clapham  rag-merchant 
vaunts  his  ability  to  give,  the  ready  money  he  is  so  charm- 
ingly anxious  to  pay — these  read  very  much  like  invitations 
to  servants,  when  their  legitimate  and  allowed  perquisites 
run  short,  to  make  perquisites  for  themselves.  How  many 
visits  to  Mr.  P.'s  ommum  gcUhenum  does  it  take  for  one 
to  Wandsworth  Police  Court  ?  Mr.  P.  may  be  a  very  up- 
right man,  and  his  business  may  be  conducted  in  a  perfectly 
legitimate  manner ;  but  it  is  the  duty  of  all  employers  to 
warn  their  servants  against  the  specious  placard[s  that 
throw  out  baits  to  the  weak  and  ignorant,  and  tempt  the 
most  trustworthy  to  pilfering  and  malversation.  The  servant 
may  begin  with  a  surreptitious  piece  of  fat  or  a  few  rags ; 
she  may  end  by  rifling  her  mistress's  wardrobe,  and  running 
away  with  her  best  moire  antique  dresses.  The  footpage 
may  take  an  old  buckle  to  the  ragman  to  begin  with  ;  and 

Paris  V.  Levy  (9  C.  B.  N.  S.  362;  8  L.  T.  N.  S.  324;  30  L.  J. 
.  P.).    See  also  Hunter  v.  Sharpe  (ante,  p.  446). 
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end  hj  breaking  open  the  plate  chest.     The  climax  of  Mr. 
P/s  unprecedentedly  high  prices  may  be  penal  servitude." 
—  On  the  trial  of  an  action  of  libel  for  the  foregoing  publica- 

tion, Brie,  C.J.  told  the  jury  that  if  the  plaintifi'  put  forward 
and  drew  public  attention  to  a  handbill  which,  in  the  opinion 
of  the  editor  of  the  newspaper,  was  most  dangerous  to  honesty, 
and  held  out  a  temptation  to  servants  to  depart  from  their 
duty,  the  editor  might  be  able  strictly  to  excuse,  before  a 
jury,  the  remarks  which  he  made,  if  in  their  judgment  those 
remarks  were  well  founded  and  called  for  by  the  occasion : 
but,  had  the  defendant  said  one  word  against  the  plaintiff 
with  reference  to  his  private  life  or  his  mode  of  managing 
his  business,  he  (the  learned  judge)  would  have  felt  bound 
to  say  that  there  was  no  pretence  of  justification,  (a)  The 
jury  having  returned  a  verdict  for  the  defendant,  a  rule  nid 
was  obtained  for  a  new  trial  on  the  ground  of  misdirection, 
but  the  rule  was  afterwards  discharged. (6)  "The  real 
question  was,"  said  Byles,  J.,  "  did  the  remarks  exceed  the 
fair  licence  of  criticism,  and  degenerate  into  reflectious  upon 
the  private  character  of  the  plaintiff."  "  I  think,"  said 
Keating,  J.,  "  my  lord  was  perfectly  right  in  telling  the 
jury  that  there  was  no  distinction  as  to  fair  comment  and 
criticism  between  a  handbill  and  a  book  or  any  other  publi- 
cation ',  as  also  in  telling  them  that  if  they  thought  that  the 
language  of  the  alleged  libels  was  that  of  fair  criticism,  and 
free  firom  personal  imputation,  the  defendant  was  entitled 
to  their  verdict.'^ 
Books  privately  It  has  boeu  doubtod  (by  PoUock,  C.B.)  whether  the  rules 
dpcuiftted  which  have  been  laid  down,  in  the  decided  cases,  as  to 
criticisms  on  published  works  (which  invite  criticism)  would 
apply  to  works  not  published  but  only  circulated  among 
friends,  (c) 
piotareo.  The  law  is  the  same  as  to  comments  on  works  of  other 

kinds  which  appeal  to  the  public. 

Thus,  it  has  been  held  that  a  picture  publicly  exhibited 
may  be  criticised  in  the  press;  and,  however  strong  the 
terms  of  censure,  no  action  for  libel  will  lie,  provided  the 
work  be  fairly  and  honestly  criticised  and  the  criticism  be 
not  made  the  vehicle  of  personal  malignity  towards  the 
painter,  (rf)     *'If  this  be  really  an  honest  criticism  and  no 

(a)  Cf.  the  language  of  Lord  Abingur,  C.B.,  in  Fraser  v.  Berkeley 
(7  C.  &  P.  625) :  **  If  a  critic,  in  criticifiirig  a  book,  goes  out  of  his  way, 
and  attacks  the  private  character  of  the  author,  this  cannot  be  justified, 
and  the  author  may  recover  damages.'^ 

(b)  Paris  v.  Levy  (ubi  supra). 

(c)  Gathercok  v.  Miall  (15  M.  &  W.  884). 

.    (</)  Thompson  v.  Shackell  (4  M.  &  Mai.  187). 
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more,''  said  Best,  C. J.,  to  the  jury,  "the  defendant  is  entitled      pabt  iv. 
to  your  verdict.     If  he  has  exceeded  the  limits  of  fair  and  OKAPmvm. 
honest  criticism,  then  you  will  find  for  the  plaintiff/^  — 

And  where  an  architect  and  professor  of  architecture  in  Architeotan. 
the   Royal  Academy  brought  an  action  for  an  alleged  libel 
upon  him,  in  the  way  of  his  profession,  contained  in  a  publi- 
cation which  professed  to  give  an  account  of  the  principles 
of  a  new  order   of  architecture,  called  the  Boeotian  order 
of  architecture,  stating  it  to  have   been   invented  by  the 
plaintiff,  whom  it  termed  the  BoBotian  professor,  and  setting 
forth  several  absurd  principles  as  the  rules  of  the  new  order, 
which  it  illustrated  by  examples  of  buildings,  all  of  which 
were  the  works  of  the  plaintiff,  Lord  Tenterden,  C.J.,  thus 
directed  the  jury  :  "  This  publication  professes*  in  substance 
to  be  a  criticism  on  the  architectural  works  of  the  plaintiff. 
On    such  works,  as  well  as   on  literary  productions,  any 
man  has  a  right  to  express  his  opinion ;  and,  however  mis- 
taken in  point  of  taste  that  opinion  may  be,  or  however 
unfavourable   to   the   merits    of  the   author  or  artist,  the 
person  entertaining  it  is  not  precluded  by  law  from  its  fair, 
reasonable,  -and   temperate   expression.     It  may  be  fairly 
and  reasonably  expressed,  although  through  the  medium  of 
ridicnle.    In  the  present  case  the  censure  is  certainly  strong ; 
nevertheless,  if  you  think  the  criticism  fair,  reasonable,  and 
temperate,  although  it  may  not  be  correct,  the  defendant 
will  be  entitled  to  your  verdict ;  if  you  think  it  unfair  and 
intemperate,  and  written  with  the  intention  and  for  the  pur- 
pose of  injuring  the  plaintiff  in  his  profession,  by  imputing 
to  him  that  he  acts  on  absurd  principles  of  art,  you  will  find 
for  the  plaintiff."  (a) 


CHAPTEE  IX. 
NEWSPAPER  REPORTS. 

I.  Repobts  of  Judicial  Proceedings. 

It  may  now  be  considered  as  established  beyond  possibility  aeports  of 
of  doubt  that  an  impartial,  correct,  and   bond  fide,   even  jLucuT 
though  not  a  verbatim,  report,  and  though  published  from  i"^®*'*****^"" 
day  to  day,  of  any  proceedings  of  a  court  of  justice,  which 
are  not  merely  ex  pdrte,  ia  privileged,  unless  the  pnbhcation 
be  prohibited  by  the  court  itself,  or  the  nature  of  the  trial 
unfits  it  for  publication ;  and  the  privilege  is  not  confined 
to  reports  of  the  proceedings  of  the  superior  courts, 
(a)  Soane  t.  Knight  (1  M.  &  Mai.  75). 
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J'ART  IV. 
ORAITEK  IX. 


Grounds  for 
ImmonUy. 


"It  has  been  adjudged,"  says  Lord  Campbell,  C.J.,(a) 
"that,  if  the  due  administration  of  justice  is  supposed  so 
to  require,  the  court  has  authority  to  make  an  order 
against  publishing  any  part  of  the  trial  till  the  whole  is 
concluded.  Nevertheless,  where  no  such  order  has. been 
made,  the  practice  has  long  existed  of  daily  publishing, 
without  any  disapprobation  from  the  court,  each  day's 
proceedings  till  the  trial  is  concluded.  And  in  several 
instances  this  practice— which,  in  reality,  only  extends  the 
area  of  the  court — ^has  been  found  highly  beneficial  in  the 

discovery  of  material  evidence The  law  upon  sach 

a  subject  must  bend  to  the  approved  usages  of  society, 
though  still  resting  upon  the  same  principle,  that  what 
is  hurtful  and  indicates  malice  should  be  punished,  and  that 
what  is  beneficial  and  hondfide  should  be  protected.'' 

The  reason  for  allowing  this  liberty  of  publication  is  . 
stated  by  the  same  learned  judge  in  another  case,(6)  to  be — 
that  the  balance  of  public  benefit  from  the  publicity  is  great : 
it  is  of  great  consequence  that  the  pubUc  should  know  what 
takes  place  in  court,  and  the  proceedings  are  under  the  con- 
trol of  the  judges ;  the  inconvenience,  therefore,  arising 
from  the  chance  of  the  injury  to  private  character,  is  infini- 
tesimally  small  as  compared  to  the  convenience  of  publicity. 
To  the  same  effect  Lawrence,  J.,  in  Bex  v.  Wright  :(c)  "The 
general  advantage  to  the  country  in  having  these  proceedings 
made  public,  more  than  counterbalances  the  inconveniences 
to  private  persons  whose  conduct  may  be  the  subject  of 
such  proceedings.'' 

Reports  of  judicial  proceedings  do,  in  fact,  only  extend 
that  publicity  which  is  so  important  a  feature  of  the 
administration  of  the  law  in  England,  and  thus  enables  to 
be  witnesses  of  it,  not  merely  the  few  whom  the  court  can 
hold,  but  the  thousands  who  can  read  the  reports. (</) 
"The  courts,"  says  Lord  Campbell, (e)  "are  open  to  all; 
but  they  are  of  limited  extent,  and  only  a  small  number  of 
persons  can  be  present  in  them;  but,  by  means  of  the 
press,  the  whole  nation  is  informed  of  what  takes  place, 
and  is  put  in  a  position  to  form  an  opinion  upon  the 
conduct  of  the  jury,  the  judge,  and  the  witnesses." 

According  to  Cockburn,  O.J.,  the  immunity  enjoyed  by 
publications  of  the  proceedings  of  courts  of  justice  rests 
upon  a  two-fold  ground.     "In  the  English  law  of  libel," 

(a)  Lewis  v.  Levy  (El.  Bl.  &  El.  660 ;  27  L.  J.  282,  Q.  BX 

lb)  Davison  v.  Duncan  (7  EL  &  Bl.  231).  (c)  8  T.  R.  298. 

((f)  Per  wade,  B.,  delivering  the  judgiuent  of  the  Court  of  Exchequer 
in  Popham  v.  IHckbum  (7  H.  &  N.  891  ;  6  i..  T.  N.  8.  846 ;  81  L.  J. 
133,  Ex.).  (e)  Andrews  y.  Chapman  (3  Car.  &  Kir.  ; 
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Bays  his  Lordship,  (a)  "mahce  is  said  to  be  the  gist  of  au      pari  iv. 
action   for  defamation.      And   though   it   is   true  that   by    OHAraRix. 
malice,  as  necessary  to  give  a  cause  of  action  in  respect         — 
of  a  defamatory  statement,  l^g&l?  &iid   not  actual,   maUce 
is  meant — while  by  legal  malice,  as  explained  by  Bayley, 
J.,    in    Bromage   v.   Pro88er,{b)    is   meant   no    more    than 
the    wrongful   intention   which  the  law  always   presumes 
as  accompanying    a    wrongful  act,    without  any    proof   of 
malice  in  fact — ^yet  the  presumption  of  law  may  be  rebutted 
by  the  circumstances  under  which  the  defamatory  matter  has 
been  uttered  or  published ;  and  if  this  should  be  the  case, 
though   the  character   of  the  party   concerned  may  have 
suffered,  no  right  of  action  will  arise.      ^  The  rule,'  says 
Lord  Campbell,  in  the  case  of  Taylor  v.  Hawhins^^c)   ^is 
that  if  the  occasion  be  such  as  repels  the  presumption  of 
malice^  the  communication  is  privileged,  and  the  plaintiff 
must  then,  if  he  can,  give  evidence  of  malice.'      It  is  thus 
that,  in  the  case  of  reports  of  proceedings  of  courts  of  justice, 
though  individuals  may  occasionally  suffer  from  them,  yet, 
as  they  are  published  without  any  reference  to  the  indi- 
viduals concerned,  but  solely  to  afford  information  to  the 
public,  and  for  the  benefit  of  society,  the  presumption  of 
malice  is  rebutted,  and  such  publications  are  held  to  be 
privileged.     The  other,  and  the  broader,  principle  on  which 
this  exception  to  the  general  law  of  Ubel  is  founded  is,  that 
the  advantage  to  the  community,  from  publicity  being  given 
to  the  proceedings  of  courts  of  justice,  is  so  great,  that  the 
occasional  inconvenience  to  individuals  arising  from  it  must 
yield  to  the  general  good.'' 

With  reference  to  the  last  of  the  qualifications  stated  PnbUoation 
at  the  beginning  of  this  chapter,  of  the  general  right  toKjS^S?^' 
publish  the  proceedings  of  courts  of  justice,  Bayley,  J., 
says,  in  Bex  v.  Oreevey:{d)  "It  has  been  argued  that  the 
proceedings  of  courts  of  justice  are  open  to  pubhcation. 
Against  that,  as  an  unqualified  proposition,  I  enter  my 
protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial 
where  indecent  evidence  was  necessarily  introduced,  would 
everyone  be  at  liberty  to  poison  the  minds  of  the  public 
by  circulating  that  which,  for  the  purposes  of  justice,  the 
court  is  bound  to  hear?  I  should  think  not;  and  it  is 
not  true,  therefore,  that  in  all  instances  the  proceedings 
of  a  court  of  justice  may  be  pubUshed." 

And  it  was  expressly  decided  in  Rex  v.  OcMrlU€{e)  that  it  is 

(a)  Wason  v.  Walter  (L.  Rep.  4  (i  B.  87).  (6)  4  B.  &  C.  255. 

(c)  16  Q.  B.  321  ;  20  L.  J.  bl4,  CJ.  B.  Ql)  1  M.  &  S.  281. 

(e)  3  B.  &  AW.  167. 
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Pabt  IV.  not  lawful  to  publish  even  a  correct  report  of  the  proceed- 
cwmi  IX.  i^gs  ^^  A  court  of  justice^  if  it  contain  matter  of  a  scandalous, 
—  blasphemous^  or  indecent  nature.  "We  are  bound/'  said 
Bayley,  J., (a)  "  for  the  purpose  of  justice,  to  hear  evidence 
in  the  course  of  judicial  proceedings,  the  publication  of 
which,  at  any  distant  period  of  time,  or  at  any  time  after- 
wards, may  have  the  effect  of  an  utter  subversion  of  the 
morals  and  religion  of  the  people.  It  very  often  happens 
that,  for  the  purposes  of  justice,  our  ears  may  be  shocked 
with  extremely  offensive  and  indeUcate  evidence.  But 
though  we  are  bound,  in  a  court  of  justice,  to  hear  it,  other 
persons  are  not  at  liberty  afterwards  to  circulate  it  at  the 
risk  of  those  effects,  which,  in  the  minds  of  the  young  and 
unwary,  such  evidence  may  be  calculated  to  produce."  To 
the  same  effect  Maule,  J.,  in  a  later  case: (6)  " Matters  may 
appear  in  a  court  of  justice  that  may  have  so  immoral  a 
tendency,  or  be  so  injurious  to  the  character  of  an  indi- 
vidual, that  their  publication  could  not  be  tolerated.'' 

In  Bex  V.  GaAile{c)  the  defendant  had  published,  with 
the  heading  "The  Mock  Trial  of  Mr.  Carlile,''  a  full  and 
correct  report  of  the  trial  of  an  indictment  for  publishing 
"  Paine's  Age  of  Reason,"  in  the  course  of  which  Mr.  Carlile 
had  read  over  to  the  jury  the  whole  of  that  book.  The  court 
were  unanimous  in  holding  that  the  repubUcation  of  the 
book  could  not  be  justified  on  the  ground  that  it  was  part 
of  a  true  report  of  what  took  place  at  the  trial. 

Subject  to  the  qualifications  that  the  publication  be  not  of 
matters  blasphemous,  seditious,  or  indecent,  and  that  it  be 
not  forbidden  by  the  court,  it  is  justifiable  to  publish  a  fair 
and  accurate  report  of  the  trial  or  other  proceeding,  not 
being  merely  ex  parte,  in  any  court  of  justice ;  and  no  ctction 
of  libel  can  be  maintained  for  a  statement,  occurring  in 
such  report,  of  the  charges  made  against  any  of  the  parties. 
PnbHoationof  Ii^  the  first  reported  case  on  this  subject, (^  which  was  an 
prwMdiiigsiiot  action  against  the  publisher  of  the  Times  for  an  alleged  libel 
contained  in  a  report  of  an  application  made  to  the  King's 
Bench  for  an  information  against  two  justices  for  conspiracy, 
the  defendant  pleaded  only  the  general  issue,  and  at  the 
trial  proved  that  the  report  was  a  true  and  faithful  account 
of  what  had  passed  in  the  King's  Bench  upon  the  motion. 
The  court  were  of  opinion  that  *the  action  could  not  be 
maintained;  but,  some  doubts  being  entertained  whether  the 
matter  of  justification  should  not  have  been  specially  pleaded, 
the  case  stood  over,  and  no  judgment  was  ever  given. 

(a)  ^  B.  &  Aid.  169.  (6)  Hoare  v.  Silverlock  (9  C.  B.  28). 

(c)  3  B.  &  Aid.  167.  (d)  Curry  v.  Walter  (1  Bos.  &  P.  525). 
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The  dicta  of  many  learned  judges  in  subseqaent  cases  are      pakt  iv. 
slear  on  the  subject.     ^'  As  a  general  rule,"  says  Maule^  J.>(^)     chaJ^  ix 
''  it  may  be  assumed  that  the  publication  of  a  fair  account  of         — 
^bat  passes  in  a  court  of  justice^  not  ex  parte,  is  justifiable^ 
anlesB  tliere  be  something  to  take  it  out  of  that  rule.'^     ^'  It 
is  a  g'ood  defence  to  an  action  of  libel/^  says  Lord  Gamp- 
bell^  C.  J.^(2>)  '^  that  it  consists  of  a  fair  and  impartial  (though 
not  "verbatim)  report  of  a  trial  in  a  court  of  justice.'^ 

Tbe  same  protection  has  been  extended  to  a  fair  report, 
publisbed  in  a  newspaper,  of  the  proceedings  held  in  gaol 
before  a  registrar  in  bankruptcy,  under  sects.  101  and  102 
of  the  Bankruptcy  Act,  1861,  upon  the  examination  of  a 
debtor  in  custody,  (c)  "  The  only  question,^'  said  Pollock, 
C.J.,  *'  is  whether  the  registrar's  court  was,  under  the  cir- 
cumBtances,  a  public  court.  I  think  that  it  was.  We  ought, 
in  my  opinion,  to  make  as  wide  as  possible  the  right  of  the 
public  to  know  what  takes  place  in  any  court  of  justice,  and 
to  protect  a  fair,  bond  fide  statement  of  proceedings  there." 

The  proceedings  before  examiners  appointed  under 
9  Geo.  4,  c.  22,  s.  7,  to  examine  into  the  sufficiency  of  the 
sureties  on  the  trial  of  an  election  petition,  were  also  held 
to  be  proceedings  before  a  legal  court,  of  which  a  fair  and 
accurate  report  might  be  published.  (c2) 

It  was  held  by  the  House  of  Lords,  (e)  on  appeal  from  the 
Scotch  Court  of  Session,  that  the  publication,  in  a  book 
called  "  The  Scottish  Mercantile  Society^s  Record^'  (known 
amongst  the  trading  community  as  the  ''Black  List^^),  of  a 
copy  of  the  register  of  protests  for  non-acceptance  and  non- 
payment of  bills  of  exchange  and  promissory  notes,  estab- 
lished by  the   Scotch  Acts  of  1681    and   1696,   and  the 
12  Geo.  3,  c.  72,  and  23  Geo.  3,  c.  18,  was  not  libellous,  the 
contents  of  the   register  being  public  property,  and  the 
publication  of  them  authorised;  and  the  result  of  the  various 
Acts  of  Parliament  being  to  give  the  registration  the  effect 
of  a  decree  or  judgment  of  the  Court  of  Session.     "  It  is 
equivalent,'^  said  the  Lord   Chancellor,  ''to  what  in  this 
country  we  call  a  judgment  upon  a  warrant  of  attorney. 
In  neither  case  does  the  court  interfere,  but  in  both,  as  in 
cases  of  judgment  by  default  and  decreet  in  absence,  the 
pariy  having  a  right  to  the  authority  of  the  court  to  confirm 
nifl  claim,  obtains  the  judgment  as  of  course.     Whether  that 

(a)  Hoare  v.  Silverlock  (9  C.  B.  23). 
(h)  Lewis  y.  Lei^y  (El.  Bl.  &  El.  653). 

(c)  Ryalls  v.  Leader  (L.  Rep.  1  Ex.  296 ;  14  L.  T.  N.  &  663 ;  35  L.  J. 
186,  Ex.).  (rf)  Cooper  v.  Lawsan  (8  A.  &  El.  746). 

(e)  Fleming  v.  Newton  (1  H.  I*.  Gas.  863). 
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Paw  IV.      judgment  is  obtained  by  authority  of  Parliament,  or  by  the 

ohatob  IX.     consent  of  parties,  or  by  the  practice  of  the  court,  appears 

—         to  me  to  be  immaterial.     It  is  for  all  purposes  a  judgment 

of  the  court  until  altered  or  reversed,  and  entitled  to  all  the 

attributes   of  any  judgment  afber  the   longest  and    most 

contested  litigations Is  it,  then,  unlawful  to  state  or 

publish  the  decreet  or  judgment  of  courts  of  justice  ?  If 
their  proceedings  are  public,  so  must  be  the  result  of  such 
proceedings — namely,  the  judgment.  For,  although  the 
steps  preliminary  to  the  judgment  are  not  transacted  in  open 
court  (the  whole  being  inoontestible  in  that  stage),  yet  the 
whole  is  supposed  to  be  the  result  of  regular  proceedings 
in  court.''(a) 

If,  however,  the  publisher  of  such  a  *'  Black  List^^  inserts 
in  it,  as  a  still  existing  liability,  a  judgment  which  has  been 
satisfied  by  payment,  he  is,  according  to  a  decision  of  the 
Irish  Court  of  Queen's  Bench,  (fc)  liable  to  an  action  of  libel, 
and,  if  special  damage  has  been  caused  by  the  publication, 
also  to  an  action  for  a  false  representation. 

"  He  would  have  been  justified,^'  said  Lefroy,  C.  J.,  ^'  if  he 
had  published  the  judgment  as  it  stood  in  reality,  as  a  judg- 
ment annidled  and  satisfied;  but  if,  instead  of  that — ^if  instead 
of  availing  himself  of  a  legal  right,  which  none  of  us  mean  to 
question,  the  right  of  publishing  a  judgment,  a  true  copy  of 
a  judgment,  so  long  as  the  party  does  not  add  a  sting  to  it 
— ^if  he  adds  the  sting  that  it  is  an  unsatisfied  judgment,  this 
becomes  an  exercise  of  a  legal  right  with  an  addition  which 
makes  that  injurious  to  the  plaintiff,  in  a  way  that  it  would 
not  have  been,  if  he  represented  the  truth  of  the  transaction. 
....  The  case  in  Scotland  was  very  different  from  the 
present  one.  The  party  there  acted  under  an  Act  of  Par- 
liament, and  what'he  did,  he  did  botva  fide  and  according  to 
the  truth  of  the  transaction.  The  very  contrary  has  been 
the  case  here.'* 
Eeporteof  ex  With  regard  to  reports  of  ex  parte  proceedings  and  preU- 

tom*anT^'    Dii'^ry  investigations  the  law  does  not  seem  to  be  quite  free 

Uminary  inves-    from  doubt. 

SlS«a»te«.'°'*  Where  the  ex  paHe  proceeding  or  preliminary  investiga- 
tion, though  it  lasts  during  several  days,  is  also  the  end  of 
the  matter,  as  terminating  in  the  discharge  of  the  person 
accused,  it  may  be  taken  as  settled  that  a  correct  and 
impartial  report  of  it  may  be  published. 

Thus,  in  a  case  where,  a  charge  of  perjury  having  been 
preferred  against  the  plaintiff,  the  investigation  before  a 

(a)  1  H.  L.  Cas.  877,  378. 

(b)  McNaUy  v.  Oldham  <8  L.  T.  N.  S.  604). 


Digitized  by  VjOOQ IC 


NEWSPAPER   RBFOBTS.  463 

magistrate  was  adjourned  from  time  to  time^  and  the  defendant      pakt  iv. 
published  in  his  newspaper  a  report  of  each  day^s  proceedings    uhaptbe  dl 
in  next  day's  impression — one  on  the  26th  of  June,  stating         — 
that  the  plaintiff  was  charged  with  perjury,  and  an  adjourn- 
ment, bat  reserving  the  report ;  another  on  the  4th  of  July, 
also  stating  an  adjournment,  in  language  intimating  that 
there  would  be  a  report  of  the  proceedings  of  the  day  to 
which  the  proceedings  were  adjourned;  and  the  third  on  the 
18th  of  July  stating  that  '^the  magistrate  dismissed  the  sum- 
mons, there  not  being  sufficient  evidence  to  secure  a  convic- 
tion,^' the  two  former  reports  being  headed   "Wilful  and 
Corrupt  Perjury;''   it  was  held  by  the  Court  of  Queen's 
Bench,  after  verdict  finding  that  the  reports  were  fair  and 
correct,  that  an  action  of  Ubel  could  not  be  maintained  by 
the  plaintiff  for  their  publication,  (a) 

Tn  reply  to  an  argument,  urged  on  behalf  of  the 
plaintiff,  that  the  privilege  of  reporting  legal  proceedings 
must  be  confined  to  the  superior  courts  of  law  and  equity, 
the  court  said,  "  On  such  a  miestion  the  dignity  of  the 
court  cannot  be  regarded;  and  we  must  look  only  to  the 
nature  of  the  alleged  judicial  proceeding  which  is  reported. 
For  this  purpose  no  distinction  can  be  made  between  a 
court  of  pie  povdre  and  the  House  of  Lords  sitting  as  a 
court  of  justice." 

"  Proceedings  before  magistrates  under  stat.  11  &  12  Yict. 
c.  43,"  said  Lord  Campbell,  C.  J.,  in  delivering  the  judgment 
of  the  court,  "with  respect  to  summary  convictions  and 
orders  in  which,  after  both  parties  are  heard,  a  final  judg- 
ment is  given,  subject  to  appeal,  are,  we  think,  strictly  of  a 
judicial  nature :  the  place  in  which  such  proceedings  are  held 
is  an  open  coxurt ;  the  defendant  as  well  as  the  prosecutor, 
has  a  right  to  the  assistance  of  an  attorney  and  counsel,  and 
to  call  what  witnesses  he  pleases ;  and  both  parties  having 
been  heard,  the  trial  and  the  judgment  may  lawfully  be 
made  the  subject  of  a  printed  report,  if  that  report  be  im- 
partial and  correct." 

The  court  had  no  hesitation,  in  this  case,  in  holding  the 
defence  sufficient  as  to  the  reports  of  the  first  and  third 
day's  proceedings;  the  great  doubt  was  as  to  the  report 
of  the  second  day's  proceedings,  which  set  out  evidence 
injurious  to  the  plaintiff,  whilst  the  charge  against  him 
was  still  pending.  '^If  the  whole  inquiry,"  said  Lord 
Campbell,  "had  taken  place  before  a  magistrate  during 
one  hearing,  would  an  impartial  and  correct  report  of  the 
proceeding  published  in  a  newspaper  next  morning  have 
(a)  Letvis  r.  Levy  (El.  Bl.  &  EL  687 ;  27  L.  J.  287,  Q.  B.). 
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Pam  IV. 
Obaitis  IX. 


been  actionable  ?    We  think  not And  for  the  same 

reasons  an  impartial  and  correct  report  of  the  proceed- 
ings at  the  three  diflTerent  hearings  would  have  been  privi- 
leged, if  published  simultaneously  on  the  18th  of  July. 
We  have,  therefore,  only  to  consider  the  effect,  under  the 
circumstances  of  the  case,  of  there  having  being  three 
publications  instead  of  one.  Considering  that  the  three 
taken  together  are  found  by  the  jury  to  have  been  a  true 
and  faithful  and  bond  fide  report  of  the  proceedings  against 
the  plaintiff  on  this  charge  of  wilful  and  corrupt  perjury, 
we  think  that  the  second  cannot  be  selected  and  taken 
separately  to  be  a  libel.  Had  there  been  no  other  notice  of 
the  charge  in  the  defendant's  journal,  it  might  well  have 
been  deemed  malicious  and  actionable.  But  the  number  of 
26th  of  June,  after  stating  the  adjournment,  says  '  as  the 
publication  of  what  transpired  might  frustrate  the  ends  of 
justice,  we  reserve  our  report  until  the  next  hearing/  From 
the  number  of  the  4th  of  July  it  might  reasonably  be  inferred 
that  a  report  would  subsequently  be  given  of  what  should 
be  done  at  the  adjourned  meeting  :  and  the  number  of  18th 
of  July  concludes  the  history  by  stating  that  the  magistrate 
dismissed  the  summons.  We  do  not  see  how,  on  principle, 
this  is  to  be  distinguished  from  the  daily  report  in  a  news- 
paper of  a  criminal  trial,  which  lasts  several  days,  before  the 
Court  of  Queen's  Bench  or  the  Central  Criminal  Court,  or 

at  the  assizes The  decision  of  Lord  Chief  Justice 

Eyre,  and  his  brethren  in  Curry  v.  WaUer{a)  rested  on 
sound  legal  principles,  and  is  now  almost  universally 
approved  of.  On  the  same  principles,  we  think,  we  ought 
to  hold  in  this  case  that  no  action  can  be  maintained 
for  any  part  of  the  impartial  and  correct  and  bojid  fide 
report  of  the  proceedings  against  the  plaintiff  before  the 
magistrate,  which  ended  in  the  charge  being  dismissed; 
although,  the  proceeding  being  adjourned  from  day  to  day, 
the  report  appeared  in  portions  in  different  numbers  of  the 
defendant's  journal." 

Where,  however,  the  result  of  the  preliminary  proceedings 
minafo^hoiding  before  the  magistrate  is  that  the  person  charged  with  an 
^  ^  (a)  UU  svpra.    Lord  Campbell  pointed  out  in  a  previona  part  of  hia 

judgment  that  the  proceeding  reported  in  Curry  v.  Walter  (vide  ante, 
p.  460),  was  an  ex  parte  one,  **  whereas, ^^  said  his  Lordship,  '*  in  the  case 
which  we  have  to  consider,  the  present  plaintiff  was  fully  heard  before 
the  magistrate,  and  had  an  opportunity  to  call  what  witnesses  he  choee 
on  his  behalf.  Nor  was  the  proceeding  more  final  there  than  here ;  for 
the  application  to  the  King^s  Bench  for  a  criminal  information  might 
have  been  renewed  on-  an  sSidavit  of  notice  given  to  the  magistrates ; 
and  an  indictment  fpr  the  conspiracy  might  have  been  found  by  a  grand 
jury.'' 
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indictable  oflTeuce  has  been  committed  for  trial,  or  held  to      part  iv. 
bail,  the   publication   of  a  report  of  the   proceedings  is,    ohaI^ix. 
according  to  several  authorities,  a  libel.    In  the  more  recent         "" 
cases,    however,   on   the   subject,  the   publication  of  such 
reports  is  regarded  with  greater  favour ;  and  the  older  cases, 
when    the   particular   circumstances    of  each   came    to   be 
examined,  are  not  quite  so  strong  the  other'  way  as  they  are 
sometimes  thought  to  be. 

In  the  first  case,  indeed,  on  the  subject,  that  of  Rex  v. 
Ijee,{a)  tried  before  Heath,  J.,  in  1804,  being  an  information 
against  the  printers  of  the  Sussex  Journal  for  pubUshing 
the  depositions,  taken  before  a  justice,  against  a  person 
accused  of  murder,  the  statement  of  the  depositions, 
according  to  the  meagre  report  of  the  case,  (6)  containing 
"  several  expressions  and  representations  prejudicial  to  the 
character  of  ^'  the  accused,  the  learned  judge  refused  to  admit 
evidence  of  the  correctness  of  the  report,  being  "  of  opinion 
that  the  mere  publication  of  ex  parte  evidence,  before  a  trial, 
was  of  itself  highly  criminal/' 

In  Rex  V.  Pisher,(c)  which  was  an  indictment  for  a  libel, 
tried  before  Lord  BUenborough  in  1811,  the  captain  of  a 
vessel  was  charged  before  a  magistrate  with  a  felonious 
assault  on  a  lady  on  board  his  own  ship,  and  was  held  to 
bail  to  take  his  trial  for  the  oflTence.  The  report,  published* 
in  the  defendant's  newspaper,  was  not  a  mere  statement  of 
the  nature  of  the  charge  and.  the  evidence  given  on  the 
examination  before  the  magistrate,  but  a  highly  coloured 
narrative  of  the  transaction,  interspersed  with  comments  of 

I  the  writer  tending  to  inflame  violently  the  public  against 
the  accused.  It  told  of  the  assistance  rendered  by  a 
passenger  who,  having  his  attention  attracted  by  the  cries  of 
the  lady,  "  instantly  rushed  to  the  spot  in  time  to  prevent 
the  perpetration  of  the  vile  and  dishonourable  inten- 
tions of  the  captain,  from  whose  loathsome  embrace  he 
extricated  his  almost  senseless  victim ; ''  stated  that  imme- 
diate application  was  made  for  a  warrant,  "  in  consequence  of 
which  the  criminal  is  Ukely  to  meet  the  legal  punishment  of 

l^his  villainy;''  described  the  accused  as  not  seeming  '^the 
least  affected  at  his  disgraceftd  situation,  or  feeling  in  the 
slightest  degree  the  very  contemptuous  manner  in  which 
he  was  regeu*ded  by  all  who  were  aware  of  his  unmanly 
conduct;"  and  continued — ^'He  employed  a  shorthand 
writer,  a  barrister,  and  a  phalanx  of  friends,  if  possible  to 

(a)  6  Esp.  128. 

(h)  As  to  the  general  character  of  Espinaaae's  Reports,  see  13  Q.  B. 
840,  844,  and  6  EL  &  BL  468.  (c)  2  Camp.  668. 
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Part  IV.      intimidate  his  accuser  by  the  publicity  of  her   ezposare. 

Chaftw  ex.    Notwithstanding  these  attempts,  however,  to  screen  himself 

—         behind  her  delicacy,  she  gave  her  testimony  in  the  clearest 

and  most  collected  manner,  which  conscioos  innocence  and 

innate  virtue  could  only  have  enabled  her  to  accomplish/' 

Such  an  inflammatory  account  of  the  preliminary  investi- 
gation before  the  magistrate  could  not,  of  course,  be  regarded 
as  an  impartial  and  dispassionate  report  of  what  had  taken 
place,  and  we  can  feel  no  surprise  at  its  being  held  a  libel. 
"  Does  this  publication,"  said  Lord  Bllenborough,(a)  '^  leave 
the  mind  in  a  state  of  equipoise  as  to  his  guilt  or  innocence  ? 
No  one  with  the  feelings  of  a  man  can  read  it  without 
being  roused  to  indignation  against  the  person  whose  mis- 
conduct is  depicted  in  such  glowing  colours.  Even  if  a  fair 
and  dispassionate  account  of  the  examination  were  allowed, 
is  this  account  foir  and  dispassionate  ?  It  comes  to  con- 
clusions which  would  only  be  fair  after  verdict.  It  assumes 
everything  that  the  woman  said  to  be  true,  and  represents 
the  accused  as  conscious  of  his  guilt.  It  talks  of  'the 
contemptuous  manner  in  which  he  was  regarded  by  all  who 
were  aware  of  his  unmanly  conduct,'  and  triumphantly 
asserts  that '  he  is  likely  to  meet  the  legal  punishment  of  his 
villainy.'  Allowing  the  utmost  latitude  to  fair  and  candid 
statement,  is  this  to  be  tolerated  ?  Jurors  and  judges  are 
still  but  men;  they  cannot  always  control  feelings  excited  by 
such  inflammatory  language.  If  they  are  exposed  to  be  tbns 
warped  and  misled,  injustice  must  sometimes  be  done." 

Lord  BUenborough,  indeed,  lays  down  the  rule  broadly^ 
that  all  publications  of  preliminary  proceedings  before 
magistrates  are  illegal.  ''The  publication,"  he  said,  "of 
proceedings  in  courts  of  justice,  where  both  sides  are  heard 
and  matters  are  finally  determined,  is  salutary,  and  there- 
fore it  is  permitted.  The  publication  of  these  preliminaiy 
examinations  has  a  tendency  to  pervert  the  public  mind, 
and  to  disturb  the  course  of  justice ;   and  it  is  therefore 

illegal Trials  at  law,  fairly  reported,  although  they 

may  occasionally  prove  injurious  to  individuals,  have  been  i 
held  to  be  privileged.  Let  them  continue  so  privileged.; 
But  these  preliminary  examinations  have  no  such  privilege. 
Their  only  tendency  is  to  prejudge  those  whom  the  law 
still  presumes  to  be  innocent^  and  to  poison  the  souroes 
of  justice.  But,"  added  his  Lordship^  "what  defence  caa 
be  made  for  a  publication  like  this,  which,  besides  containJ 
ing  an  ex  parte  statement  of  evidence  before  a  magistrateJ 
against  a  man  who  has  had  no  opportunity  to  defend 
(a)  2  Gamp.  671. 
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himself^  actually  denominates  him  a  criminai  and  describes      Pabt  jv. 
him  as  a  monster  ?  "     This  case  can  hardly  be  regarded  as    ohaf™  ix 
a  decisive  authority  against  the  lawfulness  of  publishing  a         — 
bare  and  impartial  report  of  preliminary  examinations  before 
magistrates. 

The  next  case  on  the  subject  of  ex  j^cirte  examinations  (a) 
was  also  one  in  which  comments  on  the  conduct  of  the 
parties  were  added  to  the  report.  A  riot  having  taken  place 
at  Brighton^  the  high  constable  called  for  the  assistance  of 
the  military,  who  charged  the  mob,  and  one  person  was 
killed.  An  inquest  was  held  before  the  coroner,  which  lasted 
some  days  and  ended  in  a  verdict  of  wilful  murder  against 
the  high  constable,  one  of  his  assistants,  and  the  soldier 
who  caused  the  death  of  the  deceased.  The  defendant, 
before  the  jury  had  finished  their  labours,  published  in  his 
newspaper  a  statement  of  the  evidence,  accompanied  with 
remarks  tending  to  cast  blame  on  the  high  constable  and 
the  other  peace  officers  for  imprudently  and  unnecessarily 
caUing  out  the  military  for  the  purpose  of  suppressing  the 
tumult  which  had  arisen.  The  court  made  absolute  a  rule 
for  a  criminal  information. 

In  Duncan  v.  Thwaite8{b)  the  plaintiff  had  been  charged 
before  a  magistrate  with  indecently  assaulting  a  female 
child,  and  the  report  contained  a  statement  that  the  evidence 
of  the  child  herself  and  her  cousin  "  displayed  such  a  compli- 
cation of  disgusting  indecencies  that  we  cannot  detail  it." 
The  Court  of  King's  Bench  held  (on  demurrer  to  a  plea) 
that  the  report  could  not  be  justified  on  the  ground  of 
being  a  correct  report  of  the  proceedings  which  took  place 
in  the  course  of  a  preliminary  inquiry  before  a  magistrate ; 
and  there  is  no  doubt  that  the  judgment  of  the  court,  which 
was  delivered  by  Abbott,  C.J.,  proceeds  on  the  general 
ground  that  any  publication  of  such  proceedings  is  unlawful. 
The  Chief  Justice  said  of  the  case  of  Curry  v.  Walter{c)  that, 
though  of  great  authority  in  itself  and  deriving  additional 
weight  from  the  manner  in  which  it  is  mentioned  by  La\^  - 
rence,  J.,  in  The  King  v.  Wright ^{d)  ^'  it  has  not,  how^ever, 
received  the  sanction  of  subsequent  judges ;  and  it  differs  in 
some  important  facts  from  the  present  case.  It  was  an 
account  of  a  proceeding  in  this  court,  a  court  instituted  for 
final  detenriination  as  well  as  preliminary  inquiry,  and 
whose  doors  are,  as  they  ought  to  be,  open  to  so  many  of 
the  public  as  can  be  conveniently  accommodated  within  its 
walb.     The  proceeding  now  in  question  was  before  justices 

(a)  Rex  y.  Flut  (1  B.  &  Aid.  379).  (h)  3  B.  &  C.  666. 

(c)  1  Bofc  &  P.  626.  Id)  8T.  R.  298, 
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pabt  IV.  of  the  peace,  and  was  of  a  kind  whicli  they  may  lawfully 
CHAriin  IX,  conduct  in  prlmite  whenever  they  may  think  fit  to  do  so. 
—  That  proceeding  terminated  by  a  refiisal  of  the  application, 
and  not  by  putting  the  subject  into  a  train  for  further 
inquiry  and  trial.  The  proceeding  in  question  terminated, 
in  the  first  instance,  by  holding  the  accused  to  bail  for  his 
future  appearance  before  the  justices,  and  finally  by  holding 
him  to  bail  to  take  his  trial  before  a  jury.  Such  a  trial, 
therefore^  might  be  expected  at  the  time  of  each  of  the  pub- 
lications. This  court  has,  on  more  than  one  occasion  within 
a  few  years,  been  called  on  to  express  its  opinion  judicially 
on  the  publication  of  preliminary  and  ex  parte  proceedings, 
and  has  on  every  occasion  delivered  its  judgment  against  the 
legality  of  such  proceedings,  as  was  done  by  Mr.  Justice 
Heath  in  the  year  1804,  in  the  case  of  The  King  v.  Lee.{a) 
Other  judges  have  delivered  opinions  to  the  same  effect,  and 
it  is  well  known  thafc  many  other  persons  have  lamented  the 
inconvenience  and  the  mischievous  tendency  of  such  publica- 
tions. They  were,  within  the  memory  of  many  persons  now 
living,  rare  and  unfrequent ;  they  have  gradually  increased 
in  number,  and  are  now  unhappily  become  very  frequent 
and  numerous ;  but  they  are  not  on  that  account  the  less 
unlawful,  nor  is  it  less  the  duty  of  those  to  whom  the  admi- 
nistration of  justice  is  entrusted  to  express  their  judgment 
against  them;"  and  his  Lordship  added,  that  the  court 
wished  it  not  to  be  inferred  from  the  preceding  remarks 
that  they  thought  the  publication  of  ex  parte  proceedings 
even  in  that  court  was  a  matter  allowable  by  law. 
LfttoroMes.  Lord  Campbell  (6)  points  out  that,  in  all  the  cases  relied 

on  in  support  of  the  proposition  that  the  publication  of  any 
preliminary  proceeding  before  a  magistrate  is  unlawful, 
there  were  vituperative  comments  accompanying  the  state- 
ment of  the  evidence,  or  some  aggravation  attending  the 
publication  of  the  report,  or  some  peril  which  was  likely  to 
be  caused  to  the  person  complaining  of  it,  and  that  the  same 
objection  could  not  exist  in  the  case  of  a  report  of  a  preli- 
minary inquiry  before  a  magistrate,  which  turned  out  to  be 
unfounded  and  was  dismissed. 

''  We  are  not  prepared,'*  said  his  Lordship,  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench  in  the  case  of 
Lewis  V.  Leuy,  ''  to  lay  down  for  law  that  the  publication  of 
preliminary  inquiries  before  magistrates  is  universally  law- 
ful ;  but  we  are  not  prepared  to  lay  down  for  law  that  the 
publication  of  such  inquiries  is  universally  unlawful ;"  and 

(a)  6  Esp.  123. 

(6)  Lewi$  y.  Levy  (El.  Bl.  &  El,  667 ;  27  L  J.  287,  Q.  B. 
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3f  the   case  of  Gv/n*y  v.  Walfer  he  says  that  ifc  "  has  been      Pakt  iv. 
Dfben  criticised,  but  never  overturned,  and  oflen  acted  upon/'    ohafto  ix. 

The  legality  of  publishing  an  accurate  and  impartial  report  — 
of  the  preliminary  proceeding,  where  it  has  ended  in  the 
dismissal  of  the  charge,  must,  as  before  stated,  be  taken  to 
be  now  settled  by  the  decision  in  Lends  v.  Levy  ;{a)  and  some 
eminent  judg^es  have  recently  refused  to  join  in  unqualified 
disapprobation  of  accurate  and  impartial  reports  of  pro- 
oeedings  which  do  not  so  end,  but  in  which  the  accused  is 
held  to  bail  or  committed  for  trial. 

"  We  give   no   opinion,^'   said    Lord   CampbeU,  in   the 
case  last  referred   to,   "in   favour  of  the  general  legality 
of  publishing  reports  of   prehminary  examinations   before 
a    magistrate,   where   the    party    accused   has   been    com- 
mitted or  held  to  bail  for  an  indictable  offence;   but  we 
cannot  join  in  the  sweeping  condemnation  of  police  reports 
which  has  been  pronounced  obiter,  before  the  benefit  arising 
from  those  reports  had  been  fully  experienced.     We  believe 
that  they  often  lead  to  the  detection  and  punishment  of  crime, 
find  that  they  sometimes  assist  in  the  vindication  of  character. 
Against  the  severe  denunciations  of  police  reports  by  several 
eminent  judges  may  be  placed  the  following  opinion  of  Lord 
Denman,  C.J.,  solemnly  delivered  by  him  before  a  select 
committee  of  the  House  of  Lords,  in  the  year  1843,  on  the 
law  of  libel :  '  I  have  no  doubt  that '  police  reports  '  are 
extremely  useful  for  the  detection  of  guilt,  by  making  facts 
notorious,  and  for  bringing  those  facts  more  correctly  to  the 
knowledge  of  all  parties  interested  in  unravelling  the  truth. 
The  public,  I   think,  are  perfectly  aware  that  those  pro- 
ceedings are  ex  parte,  and  they  become  more  and  more  aware 
of  it  in  proportion  to  their  growing  intelligence ;  they  know 
that  such  proceedings  are  only  in  course  of  trial,  and  they 
do  not  form  their  opinion  till  the  trial   is   had.     Perfect 
pubUcity  of  judicial  proceedings  is  of  the  highest  importance 
in  other  points  of  view,  but  in  its  effects  on  character  I  think 
it  desirable.     The  statement  made  in  open  court  will  pro- 
bably find  its  way  to  the  ears  of  all  in  whose  good  opinion 
the  party  assailed  feels  an  interest,  probably  in  an  exag- 
gerated form,  and  the  imputation  may  often  rest  on  the  wrong 
person  :  both  these  evils  are  prevented  by  correct  reports.^'' 
And    Cockbum,    C.J.,    in   a   still   more   recent  case,  (6) 
referring  to  the  modern  growth  of  the   right  to  publish 
reports  of  judicial  proceedings,  said  :  ^'  Till  a  comparatively 

(a)  EL  Bl.  k  El.  687;   27  L.  J.  287,  a  B. 

(6)  Wa^m  v.  Walter  (8  |B.  &  S.  730  ;   L.  Rep.  4  Q.  B.  94 ;  19  L.  T. 
vN.S.4l8  5  38  L.  J.  34,  Q.  B. 
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recent  time  the  sanction  of  the  judges  was  thought  neces- 
sary even  fur  the  publication  of  the  decisions  of  courts  upon 
points  of  law.     Even  in  quite  recent  days  judges,  in  holding 

Eublication  of  the  proceedings  of  courts  of  justice  lawfol, 
ave  thought  it  necessary  to  distinguish  what  are  called  ex 
parte  proceedings  as  a  probable  exception  from  the  operation 
of  the  rule.  Yet  ex  parte  proceedings  before  magistrates, 
and  even  before  this  court — as  for  instance,  on  applications 
for  criminal  informations — are  published  every  day,  but  such 
a  thing  as  an  action  or  indictment  founded  on  a  report 
of  such  an  ex  parte  proceeding  is  unheard  of;  and  if 
any  such  action  or  indictment  should  be  broupfht,  it 
would  probably  be  held  that  the  true  criterion  of  the  privi- 
lege is,  not  whether  the  report  was  or  was  not  ex  parte,  but 
whether  it  was  a  fair  and  honest  report  of  what  had  taken 
place,  published  simply  with  a  view  to  the  information  of  the 
public,  and  innocent  of  all  intention  to  do  injury  to  the  repu- 
tation of  the  party  affected/' (a) 

Having  regard  to  these  remarks  of  judges  so  distin- 
guished, it  appears  exceedingly  doubtful  whether  a  correct, 
impartial,  and  dispassionate  report  of  proceedings  before 
a  magistrate,  which  end  in  the  accused  being  held  to  bail 
or  committed  for  trial,  would  now  be  held  a  libel.  We 
know,  as  a  matter  of  fact,  that  such  reports  are  daily  pub- 
lished with  impunity. 

If  a  matter  over  which  he  has  no  jurisdiction  is  brought 
before  a  magistrate,  the  pubUcation  of  a  report  of  the  pro- 
ceedings, containing  defamatory  matter,  cannot  be  justified 
on  the  ground  of  its  being  a  correct  and  fair  report  of  the 
proceedings  of  a  legal  court. 

"As  to  magistrates,^'  said  Lord  Campbell  in  Lewis  v. 
Levy,{h)  "if,  while  occupying  the  bench  from  which  magis- 
terial business  is  usually  administered,  they,  under  pretence 
of  giving  advice,  publicly  hear  slanderous  complaints  over 
which  they  have  no  jurisdiction,  although  their  names  iimy 
be  in  the  commission  of  the  peace,  reports  of  what  ])a.sses 
before  thcra  are  as  little  privileged  as  if  they  were  illite i-Ht« 
mechanics  assembled  in  an  alehouse.  Hence  the  well 
decided  case  of  McGregor  v.  Thwaites/' 

In  McGregor  v.  Thwa{te8,(c)  a  Mr.  Prince  and  a  Captain 

(a)  See  the  case  of  Pinero  v.  Goodlake  (15  L.  T.  N.  S.  676). 

(6)  El.  Bl.  &  El.  654 ;  27  L.  J.  287,  Q.  B.  Cf.  HM'm.^  v.  Ue 
(4  F.  &  F.  248^,  where  Cockbum,  C.J.,  laid  it  down  that  a  public  writer 
was  privileged  in  discnasing  the  conduct  of  magistrates  in  disniiasing  a 
charge  of  felonv  without  fully  hearing  the  evidence,  and  even  in  com- 
menting upon  the  evidence  given,  in  support  of  the  view  that  the  charge 
ought  not  to  have  been  dismissed.  (c)  8  B.  &  C.  556. 
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Antrim  "vraited  upou  the  lord  mayor  elect  (who  eat  for  the      pajit  iv. 
lord  mayor)  to  request  his  advice  as  to  three  orphan  children    cba™  ix. 
who  had  been  brought  home  to  England  by  Captain  Antrim         — 
from  Poyais  on  the  Mosquito  Shore  in  America^  to  which 
place  a  large  number  of  persons  had  emigrated  from  Qreat 
Britain.      A  report  of  what  occurred  before  the  magistrate 
was  published  in  a  newspaper,  of  which  the  following  was 
the  important  part :    "  Mr.  Prince  stated  that  about  200  of 
the  victims  of  delusion  had   returned  from  the  Mosquito 
Shore   to  Honduras  in  a  state  of  utter  destitution,  and  of 
disease  which  terminated  the  sufferings  of  a  great  part  of 
them  soon  after.    They  must  have  all  died  but  for  the  charity 
of  tlie    people  and  the  authorities  of  Honduras.     The  poor 
creatures  had  been  led  by  Mr.  McGregor  to  expect  a  Wd 
where  they  would  live  in  the  greatest  plenty,  where  every- 
thing was  flourishing, and  but  little  labour  would  be  required: 
it  was  mentioned  to  them  as  a  msark  of  the  improvement  of 
the  place,  that  a  fine  theatre  had  be&n  established  and  other 
establishments  formed,  indicative,  not  merely  of  civilization 
and  comfort,  but  of  luxury.     Captain  Antrim  mentioned  a 
charge  which  the  poor  creatures  had  preferred  to  him  against 
McGregor.     Most  of  those  who  sailed  from  Leith  were  poor 
people,  who  had  by  their  frugality  saved  small  sums  of  money 
of  from  15i.  to  30Z. ;  McGregor  learned  the  property  which  the 
settlers  had  with  them,  and,  telUng  them  that  Scotch  money 
would  not  pass  at  the  settlement,  persuaded  them  to  give  it 
all  up  to  him,  and  take  his  drafts  for  the  amounts  upon  his 
bankers  at  Poyais.     The  savings  were  all  given  up  to  him, 
and  it  is  perhaps  unnecessary  to  add,  that  the  settlers,  on 
their  arrival  at  the  houseless  wilds  of  Poyais,  found  that  no 
such  thing  as  a  banking  house  was  in  existence.     Captain 
Antrim  regretted  that  he  had  not*ckrrived  sooner,  as  another 
ship  had  sailed  with  settlers  for  the  same  place  just  before 
his  arrival,  who,  he  feared,  would  also  fall  a  sacrifice.     He 
had  thought  it  his  duty  to  make  the  statement  publicly,  that 
the  poor  might  be  put  on  their  guard."     To  an  action  of 
libel  for  the  publication  of  this  report,  the  publisher  pleaded 
that  Mr.  Prince  and  Captain  Antrim  did  go  before  the  magis- 
trate and  make  the  statements  charged  as  libellous,  and  that 
the  alleged  libel  contained  a  correct  and  fair  account  of  the 
proceedings  before  the  magistrate,  and  that  the  facts  charged 
in  it  were  true.     The  jury  having  found  that  the  report  was 
a  true,  fair,  and  correct  report  of  the  proceedings  before  the 
lord  mayor  elect,  but  that  the  facts  charged  in  it  were  not  true, 
the  court  held  that  the  publication  could  not  be  justified  on 
the  ground  of  its  being  a  correct  and  fair  report  of  what 
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took  place  before  the  lord  mayor  elect,  as  the  matter  was 
not  brought  before  him  in  his  judicial  character  or  in  the 
discharge  of  his  magisterial  functions. 

"I  think/'  said  Littledale,  J.,  "that  the  lord  mayor  elect 
had  no  legal  authority  to  inquire  into  the  matter  brought 
before  him  by  Captain  Antrim  ;  that  he  was  not  then  exer- 
cising his  office  of  magistrate,  and  that  this  case  is  to  be 
considered  in  the  same  light  as  if  the  communication  had 
been  made  to  him  in  his  private  room.  It  is  unnecessary, 
therefore,  to  decide  in  this  case,  whether  the  defendant 
would  have  been  justified  in  publishing  this  matter  in  a 
newspaper,  if  it  had  contained  a  correct  report  of  a  proceed- 
ing which  had  taken  place  before  a  magistrate  acting  in  a 
judicial  capacity." 

The  court  also  held,  in  this  case,  that  the  defendant  was  not 
justified  by  reason  of  his  having  mentioned  in  the  libel  the 
names  of  the  parties  who  stated  the  matter  of  it  to  the  magis- 
trate ;  because,  as  to  part  of  the  slanderous  matter,  no  action 
would  lie  against  the  party  who  stated  it  to  the  magistrate  : 
it  had  become  actionable  only  by  reason  of  its  being  published 
in  print,  and,  therefore,  by  stating  the  names  of  the  persons 
who  uttered  it,  no  right  of  action  was  given  against  them. 

A  newspaper  reporter  of  the  proceedings  at  a  trial  cannot 
be  expected  to  discriminate  nicely  between  what  is  strictly 
relevant  and  what  is  irrelevant  to  the  issue ;  and  a  fair  and 
full  report  would  be  held  protected,  though  it  contained 
some  defamatory  matter  not  relevant  to  the  issue ;  at  any 
rate  where  it  is  not  wholly  and  palpably  irrelevant. 

"  I  do  not  concur,^'  said  Bramwell,  B.,  in  Ryalls  v. 
Leader, (a)  "in  the  suggestion  made  to  lis,  viz.,  that  what  is 
irrelevant  and  Ubellous  on  a  third  person  is  not  protected. 
There  are  cases  where  an  individual  must  suflTer  for  the 
public  good,  and  it  is  difficult  to  draw  the  line  between 
relevancy  and  irrelevancy."  "  Wherever,"  said  Channell,  B., 
in  the  same  case,  "the  report  is  of  something  not  wholly 
irrelevant,  then,  at  any  rate,  the  fact  that  it  contains  reflec- 
tions on  a  third  person  does  not  prevent  the  reporter  from 
being  protected." 

The  report  of  judicial  proceedings,  whatever  the  tribunal 
before  which  they  take  place,  must,  in  order  to  be  protected, 
be  free  from  comments  injurious  to  the  character  of  any  of 
the  persons  named  in  it,  and  must  be  accurate  as  well  as 
fair.  "  The  moment  comments  are  made,"  said  Lord  Camp- 
bell, (fc)  "  the  immunity  is  gone." 

(a)  L.  Rep.  1  Ex.  300 ;  14  L.  T.  N.  S.  563 ;  35  L.  J.  185,  Ex. 

(ft)  />eW5v.2>iv/(El.Bl.&E1.544).   Cf.Behren3v,Allen(SF.kF,lZb), 
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''If  any  comments  are  made/^  said   the  same  learned      partiv. 
judge  in  another  case, (a)  "they  should  not  be  made  as  part    cuaptm  ix. 
of  the  report.     The  report  should  be  confined  to  what  takes         — 
place  in  court,  and  the  two  things,  report  and  comment, 
should  be  kept  separate/' 

The  report   of  preliminary   proceedings   before  justices  Report  should 
ought  to  state  nakedly,  and  without  any  high  colouring,  ot^^eSVt*^^ 
the  facts  as  they  appear  in  evidence ;  it  should  not  describe  «vw«>nc«- 
their  effect  merely,  as  pointing  to  or  establishing  the  guilt  of 
the  accused,  or  confirming  or  negativing  the  account  of  the 
matter  given  by  him. 

Thus,  a  report  of  the  proceedings  upon  the  hearing  of  a 
summons  before  a  magistrate,  charging  a  person  with  having 
committed  perjury,  which  stated  simply  that  the  evidence 
before  the  magistrate  "  entirely  negatived  '*  the  story  of  the 
accused,  was  held  not  to  be  protected;  and  a  plea,  justifying 
it  on  the  ground  that  it  was  a  fair  and  correct  report  of  the 
proceedings  which  had  taken  place,  was  held  bad,  even  after 
verdict  for  the  defendant. (6)  "The  reporter,^'  said  Lord 
Campbell,  "  takes  upon  himself  to  aver  that  the  evidence 
adduced  against  the  plaintiff  entirely  negatived  his  story. 
Such  conclusions  are  wholly  unjustifiable.  And,  where  the 
report  of  law  proceedings  has  mixed  up  with  it  commentaries 
reflecting  upon  any  of  the  parties  whose  names  appear  in  it, 
it  entirely  loses  the  privilege  which  it  might  otherwise  claim.'^ 
This  observation  of  Lord  Campbell's  must,  of  course,  be 
limited,  in  its  application,  to  remarks  of  a  defamatory 
character  which  cannot  be  justified  as  fair  and  hovd  fide 
comments  on  a  matter  of  public  interest ;  such  fair  and  luma 
fide  comments  being,  as  we  have  before  seen,(c)  protected. 

It  must  also  be  borne  in  mind  that  not  all  comments 
require  a  justification.  Some  comments  are  little  more  than 
another  mode  of  stating  what  has  gone  before.  "  It  would 
be  extravagant,''  said  Lord  Denman,  C.J.,  in  Gooper  v. 
Law8on,(([)  "  to  say  that  in  cases  of  libel,  every  comment 
upon  facts  requires  a  justification.  But  a  comment  may 
introduce  independent  facts,  a  justification  of  which  is  neces- 
sary. A  comment  may  be  the  mere  shadow  of  the  previous 
imputation  ;  but  if  it  infers  a  new  fact,  the  defendant  must 
abide  by  that  iiifeifnce  of  tact,  and  the  fairness  of  the 
comment  must  be  decided  upon  by  the  jury." 

A  highly-coloured  account  of  the  trial  of  a  prosecution 
against  an  attorney  and  judge  of  a  court  of  conscience  for 

(a)  Andretrs  v.  Chapman  (.S  Car.  &  Kir.  288.) 

{b)  Letch  y.  Levy  (El.  Bl.  &  El.  544). 

(c)  See  the  preceding  chapter.  (d)  8  A.  &  EL  763. 
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Paw  IV.  an  assault — ^headed  '^judicial  delinquency/*  calling  him  '*^oar 
OHArnn  IX.  Hero/'  describing,  amongst  other  similar  things,  how,  on 
—  the  instant  of  being  pronounced  guilty,  he  bustled  out  of 
court,  "  reduced  to  a  condition  in  which  ordinary  manners 
or  brutality  might  be  expected  to  excite  some  little  com- 
passion /*  how  he  was  pursued  by  hisses,  and  '^  the  feelings 
of  disgust  and  indignation  triumphed  over  the.  decorum  of 
the  court/*  and  adding  that  *^  though  it  clearly  appeared 
from  the  testimony  of  every  person  that  was  in  the  room" 
when  the  assault  was  committed,  except  him,  that  no  violence 
had  been  used  against  him,  yet  he  had  sworn  to  a  vio- 
lent assault  committed  upon  him  by  the  prosecutor — ^was 
attempted  to  be  justified  by  a  plea,  referring  generally  to 
'^  such  parts  of  the  supposed  libel  as  purport  to  contain  an 
account  or  statement  of  the  trial,**  and  stating  that  such 
parts  contained  a  just  and  faithful  account  of  the  trial; 
but  the  court  gave  judgment  for  the  plaintiff,  (a)  Lord 
Ellenborough,  C. J.,  said  that  the  case  of  Gurry  v.  Waltcr{b) 
only  shows  that  a  fair,  plain,  unvarnished  account  of  pro- 
ceedings in  a  court  of  justice  is  not  a  libel;  but  not  that 
a  highly-coloured  picture,  mixed  up  with  insinuations  of 
perjury,  is  not  a  libel. (c) 

The  report  must  not  even  insinuate  that  any   of  the 
witnesses  had  committed  perjury. 

Thus,  where  an  account  of  the  proceedings  under  a 
commission  of  lunacy,  in  which  the  plaintiff  had  been 
examined  as  a  witness  (to  prove  the  insanity  of  Mr.  W.), 
did  not  set  out  his  evidence,  but  stated  shortly  that 
''it  was  attempted  to  be  proved  by  the  testimony  of 
Mr.  R.,  the  plaintiff,  that  Mr.  W.  had  conversed  in 
a  peculiar  manner  with  him  on  a  certain  day  ;**  that  "  on 
this  evidence  it  was  meant  to  he  inferred  that  Mr.  W. 
was  insane  at  that  time  and  on  that  day;  but  Mr.  R.\s 
testimony  being  unsupported  by  that  of  any  other  person, 
it  failed  to  have  any  effect  on  the  jury  ;*'  that  *'  the  objp4^t  of 
Jiximj  on  tlie  22nd  of  September  was  to  set  aside  a  will 
supposed  to  be  made  on  that  day  ;**  and  concluded  thus : 
"  Mr.  Jervis  made  a  splendid  speech  of  two  hours*  duration 
in  favour  of  Mr.  W.*s  sanity,  and  commented  with  cutting 
severity  on  the  testimony  of  Mr.  R.,**  it  was  held  that  the 
whole  publication,  taken  together,  was  libellous,  and  that  a 
plea  justifying  the  concluding  sentence  only  was  bad  on 
demurrer. (/i)  "Reading  the  whole  of  the  libel  together/* 
said  Tindal,  C. J.,  "  it  is  impossible  not  to  perceive  that  the 

(a)  Stiles  V.  NokesH  East,  45:$)  (ft)  1  Bos.  &  P.  526. 

(c)  7  East,  604.     (d)  lUAftrt*  v.  Broivn  (4  Moo.  &  8, 407 ;  10  Bing.  519). 
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intention  of  the  writer  was  not  simply  to  convey  an  idea      Past  iv. 
that  the  speech  made  on  the  occasion  alluded  to  was  cutting    CRAnu  ul 

and  severe,  but  that  the  severity  was  deserved The         — 

statements  that  '  it  was  attempted  to  be  proved/  &c.,  that 
'  it  was  meant  to  be  inferred/  that  the  plaintiflPs  testimony 
was  'unsupported/  and  that  the  'object'  of  fixing  on  the  day 
named  was  to  set  aside  a  will — all  clearly  show  that  the 
writer  of  the  paragraph  intended  to  convey  the  imputation 
that  the  plaintiff's  testimony  was  untrue,  and  got  up  for  the 
occasion,  and  discredited  by  the  jury.  Then  the  conclusion, 
that  Mr.  Jervis  '  made  a  splendid  speech,  and  commented 
with  etitting  seventy  on  the  testimony  of  the  plaintiff,'  was 
calculated,  in  conjunction  with  what  had  gone  before,  to 
impress  the  reader  with  a  notion  that  the  severity  was 
deserved,  and  the  force  of  it  felt  by  the  plaintiff,  from  a 
consciousness  of  its  justice.''  Parke^  J.,  added :  ''  I  think  it 
impossible  to  read  the  publication  in  question  without 
coming  to  the  conclusion  that  it  is  libellous,  inasmuch  as  it 
imputes  perjury  to  the  plaintiff;  and  a  defendant  has  no 
right  to  select  for  justification  a  part  of  a  libel  which, 
standing  alone,  would  possibly  not  be  actionable."  (a) 

A  newspaper  report  of  an  examination  into  the  sufficiency 
of  the  sureties  on  an  election  petition,  before  the  examiners 
appointed  under  9  Geo.  4,  c.  22,  s.  7,  set  forth  affidavits 
stating  circumstances  to  show  that  the  plaintiff,  who  had 
sworn  to  his  own  sufficiency  as  one  of  the  sureties,  was 
embarrassed  in  his  affairs,  unable  to  pay  liis  debts,  and  an 
insufficient  surety;  and,  after  asking  why,  bein^  uncon- 
nected with  the  borough,  he  should  take  so  much  trouble 
about  the  matter,  proceeded — "  There  can  be  but  one 
answer  to  these  very  natural  and  reasonable  queries :  he  is 
hired  for  the  occasion."  The  publisher  of  the  newspaper, 
against  whom  an  action  of  libel  was  brought,  having 
pleaded  that  the  publication  was  a  correct  report  of  pro- 
ceedings in  a  legal  court,  together  with  a  fair  and  bmtrfl 
fide  commentary  thereon,  it  was  held  that  the  statement  »is 
to  the  plaintiff's  being  hired  for  the  occasion,  not  being 
mere  inference  from  the  previous  statement,  but  introducing 
a  substantive  fact,  required  a  distinct  justification;  and, 
therefore,  that,  on  the  trial  of  an  issue  on  a  replication  de 
injuria  to  the  above  plea,  it  was  properly  left  to  the  jury  to 
say,  not  only  whether  the  evidence  made  out  the  facts  first 
alleged,  but  also  whether  the  imputation  that  the  plaintiff 
had  been  hired  was   a  fair  comment. (6)     "I  do  not  say," 

(a)  See  also  SiUen  v.  Nokes  (7  East,  453). 
(6)  Cooper  v.  LawMm  (8  A.  &  El.  746). 
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said  Pattesoh,  J.,  "  that  in  all  cases  where  an  alleged  libel 
consists  partly  of  comment,  it  should  be  left  to  the  jnry  to 
say  whether  the  comment  is  fair,  because  if,  as  the  Attorney- 
General  has  put  it,  the  words  were  '  he  has  murdered  bis 
father,  and  therefore  is  a  disgrace  to  human  nature,^  it  would 
be  ridiculous  to  ask  whether  the  observation  was  or  was  not 
a  fair  comment.  But  where  the  comment  raises  an  imputa- 
tion of  motives  which  may  or  may  not  be  a  just  inference 
from  the  preceding  statement,  it  is  a  distinct  libel.  That  is 
so  here ;  and  therefore  the  question  put  to  the  jury  related 
to  a  material  part  of  the  issue.'^  "  The  plea,^'  said  Lord 
Denman,  C.J.,  ''is  perfectly  good,  justifying?  the  libel; 
partly  as  the  report  of  proceedings  before  a  court,  partly  as 
stating  that  which  is  in  itself  true,  and  partly  as  giving  a 
fair  and  Ixma  fide  commentary  on  the  proceedings  stated. 
Now,  a  comment  may  be  the  mere  shadow  of  the  previous 
imputation ;  but  if  it  infers  a  new  fact,  the  defendant  roust 
abide  by  that  inference  of  fact,  and  the  fairness  of  the  com- 
ment must  be  decided  upon  by  a  jury.  The  defendant  here 
cannot  say  that  if  the  plaintiff  becanje  bail  under  the  cir- 
cumstances stated,  it  followed  as  a  necessary  inference  that 
he  was  hired. ^^ 

The  report,  in  order  to  be  protected,  must  be  not  only 
bona  fide,  but  also  accurate,  that  is,  substantially  accurate. 
It  need  not  be  a  verbatim  report,  or  set  out  fully  all  that 
occurred  at  the  trial;  but,  if  it  numriiariHes  or  abridges,  it 
must  do  so  fairly,  and  not  give  a  one-sided  complexion  to 
the  narrative. 

On  this  subject  Lord  Campbell,  G.J.,(a}  thus  explained  the 
law  to  a  jury :  "  The  privilege — a  valuable  privilege  for  the 
public — of  publishing  reports  of  proceedings  in  courts  of 
j  w«t.i(*o  would  be  useless  if  it  were  necessary  to  set  out  every 
word  of  the  evidence  and  of  the  speeches,  and  of  what  was 
said  by  the  judge.  However,  that  is  not  necessary;  if 
what  is  stated  is  substantially  a  fair  account  of  what  took 
place,  there  is  an  entire  immunity  for  those  who  pub- 
lish it.'' 

Another  learned  judge  (Byles,  J.)  directed  a  jury  that 
newspapers  had  a  full  nght  to  publish  either  a  verbatim 
or  an  abridged  or  condensed  report  of  what  passed  in 
courts  of  justice  ;  and,  however  it  might  affect  the  character 
of  an  individual,  he  had  no  ground  for  an  action  of  libel 
unless  it  was  an  unfair  report.  In  reporting  the  proceed- 
ings of  courts  of  justice  omissions  and  abridgments  were 
essential,  but  they  must  not  be  such  as  to  change  the  com- 
(a)  Antireics  y.  Chapman  (3  C.  &  Kir.  289). 
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ploxion  of  the  traDsaction  ;  if  they  did,  there  would  not  be  a      Pakt  iv 
fair  and  just  roport.  (a)  OHAPiii  ix. 

Where  the  report  of  a  trial  professed  to  give  a  short  — 
snininary  of  the  facts  of  the  case,  and  stated  that  the  counsel 
for  the  defi^ndant  was  both  extremely  severe  and  amusing 
at  the  expense  of  the  plaintiff^s  attorney ;  and  then,  vrithout 
setting  out  the  evidence,  professed  to  give  an  outline  of 
the  speech  of  defendant's  counsel,  the  part  set  out  con- 
taining some  very  severe  reflections  on  the  conduct  of  the 
plaintiff's  attorney  in  advising  the  form  of  action  with  a 
view  to  his  own  profit,  a  plea  justifying  the  report  as  being 
in  stihfttance  a  true  report  of  the  trial  was  held  bad  on 
demurrer.  (6) 

A  report  is   not  justifiable  which   merely  sets   out   the  Report  setting 
circumstances  of  the  case  *'  as  stated  by  the  counsel  for "  suted  by" 
one  of  the  parties,  and  does  not  give  the  evidence.  J25t^* '***^  **'** 

Such  a  report,  said  Tindal,  C.J.,  does  "  not  even  profess 
to  be  an  account  taken  from  evidence  given  at  the  trial,  nor 
even  to  be  an  account  taken  from  counser.s  statement,  but 
afterwards  corrected  by  the  evidence  given  in  the  cause 
Everybody  knows  that  the  statement  of  a  counsel  is  ex  parte, 
and  that  he  is  often  instructed  to  make  allegations  which  it 
is  afterwards  impossible  to  support  in  proof.  Would  it  be 
either  safe  or  proper  that  after  a  cause  has  been  tried,  a 
statement  which  the  evidence  has  Dot  at  all  supported  should 
be  published  in  a  newspaper;  and  then,  merely  because 
that  statement  had  been  made  by  a  counsel,  it  should  be 
held  to  be  privileged?  Ought  such  a  publication  to  be 
considered  a  fair  report  of  what  had  passed  in  court, 
although  the  evidence  afterwards  given  might  not  only 
not  support,  but  might  even  to  some  extent  contradict  it  ? 
Ought  such  a  publication  to  be  privileged  ?  I  conceive 
not;  and  I  think  that  such  vrill  not  be  held  to  be  the  law  of 
the  land.''(c) 

Still  less  can  a  report  be  justified  which  not  only  does 
not  give  the  evidence,  but  adds  to  the  speech  of  counsel, 
which  it  sets  out,  that  all  that  he  stated  was  proved. 

Thus,  where  a  report  of  the  trial  of  the  plaintiff  (an 
attorney)  and  two  other  persons  for  a  conspiracy  to 
defraud  the  under-sheriff  of  Hants,  set  out  the  speech  of 
the  counsel  for  the  prosecution,  and  then  continued  :  "  The 
first  witness  was  K.  P.,  who  proved  all  that  had  been 
stated  by  the  counsel  for  the  prosecution;  Mr.  J.  G.,  the 

(a)  Turner  v.  Sullivan  (6  L.  T.  N.  S.  130) 
(jb)  FUnt  V.  Pike  (4  B.  &  C.  478). 
(r)  Saundere  t.  Mils  (6  Bing.  218). 
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Paet  IV.  attesting  witness  to  the  bill  of  sale  from  the  sheriff  to 
OBAPns  IX.  Messrs.  W.,  was  next  called,  but  not  beiug  able  to  pn^ve 
—  a  deputation  from  the  under-sheriff  for  that  year,  the 
jury,  under  the  directions  of  the  learned  jndge,  were 
obhged  to  give  a  verdict  of  acquittal,  to  the  g^reat  regret 
of  a  crowded  court,  on  whom  the  statement  and  the 
evidence,  so  far  as  it  went,  made  a  strong  impression  of 
their  guilt ;  *'  a  plea  justifying  the  report  on  the  ground 
that  in  fact  such  a  speech  had  been  made,  and  that  the 
witness  called  proved  all  that  had  been  so  stated^  but  not 
setting  out  the  evidence  or  justifying  the  trath  of  the 
charges  made  in  the  counsel's  speech,  was  held  bad  on 
demurrer. (a)  "The  objection,''  said  Abbott,  C.J.,(6)  "taken 
to  the  plea  seems  to  me  to  be  unanswerable.  It  is  asserted 
in  the  libel  that  a  certain  witness  proved  the  alleg'ations 
contained  in  a  speech  made  by  counsel  in  stating  a  case  to 
the  jury.  Now  that  justification  cannot  be  supported.  The 
defendant  ought  to   have  detailed  and  transcribed  in  the 

Eublication  the  evidence  of  the  witness.  If  he  had  done  so, 
is  readers  might  then  have  judged  for  themselves.  If  a 
party  is  to  be  allowed  to  publish  what  passes  in  a  court  of 
justice,  he  must  publish  the  whole  case,  and  not  merely 
state  the  conclusion  which  he  himself  draws  from  the 
evidence."  "  It  is  no  justification/*  said  Bayley,  J.,  "  that 
a  defendant  has  trul7  stated,  in  his  publication,  the  speech 
made  by  counsel  in  stating  a  case  to  the  jury ;  he  must  go 
further  and  show  the  truth  of  the  facts  there  stated.  It  is 
the  duty  of  a  counsel  to  state  facts,  although  they  may  be 
injurious  to  the  character  of  individuals,  and  he  is  privileged 
so  to  do,  if  he  speaks  conscientiously  according  to  his 
instructions ;  (c)  but  if  it  were  to  follow  that  others  might 
repeat  what  he  says,  it  might  be  most  injurious  to  the 
character  of  individuals  ;  for,  as  to  them,  the  reason  for  the 
privilege,  which  is  the  advancement  of  public  justice,  does 
not  apply." 

Slight  erroni  In       Slight  orrors  must  sometimes  occur  in  reports  of  trials; 

^^^^  and  tf  any  one  of  the  parties  in  a  case  complains  of  the 

tendency  of  a  report  to  injure  him,  the  jury  will  be  asked 
to  determine  whether,  under  all  the  circumstances  of  the 
case,  the  publication  amounts  to  a  libel. 

Where  the  writer  of  a  treatise  on  the  "  Law  of  Attorneys" 
referred  in  his  book  to  the  case  of  the  plaintiff,  as  that 
of  an  attorney  who  had  been  struck  off  the  rolls,  whereas 
he  had  only  been  suspended  for  two  years,  as  appeared 

(a)  Lewis  v.  Walter  (4  B.  &  Aid.  605).  (h)  Id.  612. 

(c)  ^eeHodffumY.SGorktt  (IB.  9c  Aid.  282). 
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frocD   the   very  report   of  tlie   case   cited   by   the   writer,       pak  iv. 
Cockburn,  C.  J.,  after  pointing  out  to  the  jury  the  important    OHArai  ix. 
distinction  between   the   two   punishments^   and   that  the         — 
misstatement  was  an  unintentional  mistake^  left  it  to  them 
to  say  whether  it  was  a  statement  reasonably  fair  of  that 
which  was  contained  in  the  report,  and  whether  it  was  a 
mistake  which  arose  from  want  of  reasonable  diligence  and 
care.(rt) 

The  plaintiff  and  M.  having  been  convicted  of  a  conspiracy 
to  extort  money  from  a  third  person,  an  action  of  libel  was 
brought  against  the  publisher  of  a  report  of  the  trial,  for 
publishing  that  the  counsel  who  moved  for  judgment  had 
stated  tlie  plaintiff  to  have  been  the  writer  of  one  letter,  which 
was  not  in  fact  written  by  him,  but  by  his  co-conspirator. 
The  plaintiff's  evidence  on  the  trial  proving  the  great  pro- 
bability of  the  counsel  alluded  to  having  in  fact  made  the 
statement  reported,  it  was  held  that  it  was  properly  left  to 
tbe  jury  to  say  whether  the  publication  wfis  a  libel,  and,  the 
jury  having  found  a  verdict  of  not  guilty,  that  this  was  not 
contrary  to  the  evidence,  (fc) 

An  action  of  libel  was  brought  against  the  proprietors  of  Report  of  aotkm 
a  newspaper  for  publishing  what  purported  to  be  a  report  oat  the  u'K?^ 
of  the  trial  of  another  action  of  libel,  brought  by  the  same 
plaintiff  against  the  proprietors  of  another  newspaper,  who 
justified  the  libel  on  the  ground  of  its  truth.  The  report 
stated  the  libel  on  which  the  original  action  was  brought, 
the  defendant's  proofs  on  the  justification,  and  the  judge's 
sumniing  up,  and  ended  by  stating  that  the  plaintiff  had  a 
verdict  for  302.  No  proof  was  given  that  such  a  trial  had 
taken  place,  or  whether,  if  it  had,  the  report  in  question  was 
a  fair  and  impartial  report  of  it.  Lord  Abinger,  C.B.,  told 
the  jury  that  if,  in  their  opinion,  the  report  was  so  worded 
as  to  indicate  a  malicious  motive  against  the  plaintiff,  or  to 
be  injurious  to  his  character  by  misstatement,  or  by  con- 
veying an  insinuation  of  his  being  actually  guilty  of  the 
matter  originally  imputed,  notwithstanding  he  was  stated  to 
have  obtained  damages  for  the  imputation,  or  if  the  report 
of  such  a  trial  having  taken  place  was  pure  fiction  invented 
by  the  defendants,  their  verdict  should  be  for  the  plaintiff; 
but  if  they  thought  otherwise,  or,  that  the  report,  though 
containing  some  allegations  prejudicial  to  the  plaintiff,  yet 
when  taken  altogether,  with  the  alleged  verdict  in  his  favour, 
was  not  on  the  whole  injurious  to  him,  the  verdict  should 
be  for  the  defendants.     The  jury  having  found  for  the 

Blake  v.  SUvena  (11  L.  T.  N.  8.  644 ;  4  F.  &  F.  289). 
StO€bM€  Y.  Tmu  (4  A.  &  £L  1016). 
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Pakt  iv.      defendants,  the  court  refused  a  rule  for  a  new  trial  on  thflj 
OHAnwix.    ground  of  misdirection,  (a) 

—  "In  DUa^'y,  Lawson"  said  Alderson,  B.,  "the  p]amtiS| 

complained   of  -  the   report   of    a    trial    containing    strong 
observations   on   his    character,  but   also  stating   thAt    he 
had   obtained   a   verdict   for   50Z.    damages.  *    The    report. 
was  said  to   be   libellous,  because  it   set   out   the    cliai^e 
made   against   the   plaintiff  in    the   first  publication.       At 
the  trial  I  told  the  jury  to  look  at  the  whole  publication 
and  to  consider  whether,  taking  the  whole  of  it  together,  it 
was  such   as  would  be  likely  to  depreciate  the  plaintiff's 
character ;    and  the  jury  decided  that  it  was  not,  bocause 
they  found  that  the  damages  awarded  to  the  plaintiff  took  • 
away  the  impression  which  would  otherwise  arise  from  the  i 
statement.     On  an  application  for  a  new  trial,  the   e-oiirt  j 
approved  my  direction.     I  perfectly  agree  that  the  law  ^11  | 
infer  malice  from  the  act  of  uttering  or  publishing  slanderous 
matter  actionable   in  itself  and  not  justified  by  sufficient 
cause ;  but  the  que&tion  here  for  a  jury  is,  whether  slanderous 
matter  has  or  has  not  been  published.     That  question  has 
been  decided  by  them,  under  a  direction  to  take  the  whole 
together  and  consider  whether  the  result  is  calculated  to 
injure  the  plaintiffs  character.  If  the  whole  be  not  slanderoos 
matter,  and  prejudicial  to  the  plaintifi^,  it  is  not  actionable ; 
for,  though  in  one  part  of  the  publication  something  dis- 
reputable be  imputed  to  him,  it  is  removed  by  the  conclusion 
which  the  jury,  sworn  to  judge  of  its  tendency,  have  arrived 
at;    the  'bane    and   antidote'  are    together,  and    for  the 
jury  to   consider.      Nor  can   we    suppose,   without  proof, 
that  the  occurrence  of  such   a  trial  was  mere    invention, 
or    that    newspapers  publish  reports  of  merely  imaginary 
trials.''(6) 

In  an  old  case  (1732)  one  Lofield,  having  recovered  llOOZ. 
damages  in  an  action  against  a  person  named  Bankcroffc  for 
maliciously  charging  him  with  felony,  published  in  the  news 
''that  Bankcroft  had  conspired  to  charge  him  with  this 
felony,  that  in  vindication  of  his  character  he  had  brought 
an  action  against  Bankcroft  for  so  doing,  and  had  recovered 
llOOZ.  damages  against  him.*'  The  Court  of  King's  Bench 
made  absolute  a  rule  for  a  criminal  information  against  Lofield 
for  this  publication,  because  it  falsely  represented  the  fact ; 
for  Lofield  did  not  bring  his  action  for  a  conspiracy,  but  for 
Bankcroft's  maliciously  charging  him  with  felony^  and  a 
conspiracy  requires  an  infamous  judgment,  (c) 

(a)  Chalmers  v.  Payne  (5  Tyrw.  766). 

lb)  Id.  769.  (c)  Rex  v.  Lofield  (2  Bam.  Eep.  128), 
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Care  must  be  taken  not  to  put  a  general  heading  of  a      paw  iv. 
libellous  character  to  what  may  be  in   other  respects  a  fair    chapto  ix. 
.  report  of  a  judicial  proceeding.     A  particular  case,  in  which  ^^^^^^ 
an  attorney  has  treated  his  client  badly  will  not,  according  wpon  * 
to  Byles,  J., (a)  justify  the  prefixing  to  the  report  of  that 
case  a  general  heading  in  the  words  "  How  Lawyer  B.  treats 
his  clients/' 

So,  where  a  newspaper  published  a  report  of  proceedings 
in  the  Insolvent  Debtors'  Court  headed  "  Shameful  Conduct 
of  an  Attorney,''  a  plea  stating  that  the  alleged  libel  con- 
tained a  correct  account  of  what  took  place  in  court  was, 
even  after  verdict  for  the  defendant,  held  bad,  on  motion  iron 
obstante  veredicto,  on  the  ground  that  by  the  prefatory  words 
the  defendant  had  taken  upon  himself  to  make  the  allegation 
of  shameful  conduct  against  the  plaintiff.  (6) 

II.  Reports  op  Parliambntary  Proceedings. 
Reports   of  proceedings   in   Parliament  (c)  may  now  be  Reports  of 

(a)  Bishop  V.  Latimer  (4  Ix  T.  N.  S.  775).  ^S^I^La 

(h)  Letds  V.  Clement  (3  B.  &  Aid.  702.)     See  Levcis  y.  Levy  (El.  Bl.  P"^"*«^ 
&  El.  537 ;  27  L.  J.  287,  Q.  B.). 

(r)  For  our  reports  of  such  fragments  of  the  parliamentary  debates 
of  earlier  times  as  have  come  down  to  us,  we  are  indebted  to  the  private 
labours  of  such  compilers  as  Sir  Symonds  D^£weB,  in  his  journal  of 
Queen  Elizabeth^s  Parliament ;  Sir  Benjamin  Rudyard  (time  of 
Charles  I.)  ;  Burton,  who  made  reports  of  the  Commonwealth  Parlia* 
ments ;  Anchitell  Grey,  who  recorded  the  proceedings  of  Charles  II. 's 
Parliaments ;  and  Somers,  who  took  pencil  notes  of  the  debates  of  the 
Convention.  The  first  who  ventured  on  the  practice  of  publishing 
regular  reports  for  general  readers,  appear  to  have  been  the  publishers 
of  *^  The  Political  State  of  Great  Britain."  Various  resolutions  had 
from  time  to  time  been  passed  by  both  Houses  against  publishing 
reports  of  their  debates.  There  is  a  standing  order  of  the  House  of 
Lords  of  the  27th  of  February,  1698,  declaring  "that  it  is  a  breach  of  the 
privilege  of  this  House,  for  any  person  whatsoever  to  print,  or  publish 
m  print,  anything  relating  to  the  proceedings  of  the  House,  without  the 
leave  of  the  House;"  and  that  House,  in  1801,  fined  one  Allan  MaclcQd 
100/.,  and  committed  him  to  Newgate  for  six  months  for  publishing  in  The 
Albion  and  Evening  Advertiser  certain  paragraphs  ordered  to  be  expmiged 
from  the  journals  of  the  House,  and  also  a  report  of  the  debate  thereupon 
(43  Lords'  J.  105)  ;  and,  in  the  same  vear,  the  printer  and  the  publisher 
of  the  Morning  Herald  were  committed  to  the  custody  of  the  Black  Rod, 
for  publishing  in  that  paper  what  purported  to  be  an  account  of  a 
debate,  which  the  House  resolved  to  oe  a  scandalous  misrepresentation 
of  what  had  passed  (43  Lords'  J.  60).  The  House  of  Commons  ordered, 
in  1641,  *'  That  no  member  shall  either  give  a  copy  or  publish  in  print 
anything  that  he  shall  speak  here,  without  leave  of  the  House''  (2  Com. 
J.  209)  ;  and  in  1642  resolved  **  That  what  person  soever  shall  print  or 
sell  any  act  or  passages  of  this  House,  under  the  name  of  a  diurnal  or 
otherwise,  without  the  particular  licence  of  this  House,  shall  be  reputed 
a  high  contemner  and  breaker  of  the  privilege  of  Parliament,  and  so 
punished  accordingly:"  (2  Com.  J.  220.)    In  1694  the  House  resolvecl 
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Past  IV.      regarded  as  standing  on  the  same  footing  with  reports  of 
chaptm  IX.    proceedings  in  courts  of  justice. 

—  For  a  long  time  the  law  on  the  subject  remained  in   a 

"  That  no  newa-letter  writers  do  in  their  letters,  or  other  papers  that 
they  disperse,  presume  to  intermeddle  with  the  debates  or  any  other 
proceedings  of  this  House  (11  Com.  J.  193) :  and  repeated  the  same 
resolution  in  1696  (M  439),  1697  (12  Com.  J.  48),  1703  (14  Com.  J. 
270)  and  1722  (20  Com.  J.  99).  In  the  last-mentioned  year  the  Com- 
mons also  resolved,  ^*  That  no  i)rinter  or  publisher,  of  any  mrinted  news- 
papers, do  presume  to  insert  in  any  such  pa]^rs  any  debates  or  any 
other  proceedings  of  this  House  or  any  committee  thereof:**  (^^0  1° 
1728  the  House  resolved,  "That  it  is  an  indignity  to,  and  a  breach  of 
the  privilege  of,  this  House,  for  any  person  to  presume  to  give,  in 
written  or  printed  newspapers,  any  account  or  minutes  of  the  debatee  or 
other  proceedings  of  this  House,  or  of  any  committee  thereof  ;*'  and 
"  that  upon  discovery  of  the  authors,  printers,  or  publishers  of  any  sncfa 
written  or  printed  newspaper,  this  House  will  proceed  against  tlie 
offenders  with  the  utmost  severity:"  (21  Com.  J.  238.  See  further 
orders,  28  Com.  J.  148;  28  Com.  J.  754;  29  Com.  J.  207.)  In  a 
debate  which  took  place  on  the  subject  in  1738,  Mr.  Pulteney  said  he 
thought  no  appeals  should  be  made  to  the  public  with  r^ard  to  what 
was  said  in  the  House,  "  and  to  print  or  publish  the  speeches  of  gentle- 
men in  this  House,  even  thougn  they  were  not  misrepresented,  looks 
verv  like  making  them  accountable  without  doors  for  what  they  say 
within.  Besides,  sir,"  added  the  honourable  member,  "we  know  very 
well  that  no  man  can  be  so  guarded  in  his  expressions  as  to  wish  to  see 
everything  he  says  in  this  House  in  print:"  (Pari.  Hist.  vol.  10,  p.  283.) 
Sir  Kobert  Walpole,  in  the  same  debate,  complained  (p.  285)  that  in 
some  of  the  reports  he  had  been  made  to  speak  ttie  very  reverse  of  what 
he  meant ;  ana  that  in  others,  all  the  wit,  the  learning,  and  the  argfu- 
ment  had  been  thrown  into  one  side,  and  into  the  other  nothing  but 
what  was  low,  mean,  and  ridiculous ;  and  yet,  when  it  came  to  the 
question,  the  division  has  ^one  against  the  side  which  upon  the  face  of 
the  debate,  had  reason  and  justice  to  support  it,  so  that,  had  he  been  a 
stranger  to  the  proceedings  and  the  nature  of  the  arguments  themselves, 
he  must  have  thought  this  to  be  one  of  the  most  contemptible  assemblies 
on  the  face  of  the  earth.  Tlie  debate  ended  in  a  resolution,  "  That  it  is 
a  high  indignity  to,  and  a  notorious  breach  of  the  privilege  of  this 
House,  for  any  news- writer,  in  letters  or  other  papers  (as  minutes,  or 
under  any  other  denomination),  or  for  any  printer  or  publisher  of  any 

{printed  newspaper  of  an^  denomination,  to  presume  to  msert  in  the  said 
etters  or  papers,  or  to  give  therein,  any  account  of  the  debates  or  other 
proceedings  of  this  House,  or  any  committee  thereof,  as  well  during  the 
recess  as  tbe  sitting  of  Parliament ;  and  that  this  House  will  proceed 
with  the  utmost  severity  against  such  offenders."  It  must  be  remem- 
bered that  there  was  considerable  ground  for  complaining  of  the  manner 
in  which  the  debates  were  at  this  time  misrepresented  in  the  reports 
which  appeared ;  language  and  sentiments  being  frequently  attributed 
to  members  which  mey  never  used  or  entertained.  We  are  told  in 
Hawkins's  **Life  of  Johnson,"  that  the  parliamentary  r^rts  written  by 
him  (for  the  GentlematCuMcuianve)  were  uie  only  part  of  hu  writings  which 
gave  him  any  compunction ;  being  frequently  written  from  very  slender 
materials,  and  often  from  none  at  aU— the  mere  coinage  of  his  own 
imagination.  Of  Pitt's  famous  speedi  in  reply  to  Horace  Walpole,  we 
learn  from  **  Boswell's  life  of  Johnson"  that  the  Doctor  avowed  his 
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doubtfal  state,  but  the  decision  of  the  Court  of  Queen's      pabt  iv. 
Bench  in  the  recent  case  of  Wa8<m  v.  Walter{a)  may  be  con-    chai^  dl 
sidered  to  have  placed  beyond  doubtfA)  the  right  to  publish,         — 
without  liability  to  civil  action  or  criminal  proceeding,  a  full 
and  fair  report  of  parliamontary  debates,  oven  though  they 
contain  matter  defamatory  of  an  individual,  (r) 

In  that  case  an  action  was  brought  against  the  publisher  wawnr.  waiur. 
of  the  Times  newspaper,  for  an  alleged  libel  contained  in 
a  report  of  a  debate,  which  took  place  in  the  House  of  Lords, 
on  the  presentation  of  a  petition  by  the  plaintiff,  charg- 
ing a  high  judicial  officer  with  having  been  guilty  of  dis- 
honourable conduct  many  years  previously.  Cockbum,  C.  J., 
directed  the  jury  that  if  they  were  sitisfied  that  the  matter 
charged  as  a  libel  was  a  faithful  and  correct  report  of  the 
proceedings  in  the  House  of  Lords,  and  of  the  speeches 
delivered  on  the  occasion,  it  was  in  point  of  law  a  privileged 
publication,  and  one  which  was  not  the  subject  of  a  civil 
action.  The  jury  having  found  a  verdict  for  the  defendant, 
a  rule  ni»i  was  obtained  for  a  new  trial  on  the  ground  of 
misdirection,  which  was  afterwards  discharged.  The  decision 

haying  written  it  in  a  garret  in  Exeter-street ;  adding  **  I  saved  appearances 
tolerably  well ;  but  I  took  care  that  the  Whig  dogs  should  not  have  the  best 
of  it."  In  order  to  evade  the  resolutions  of  3ie  Houses  of  Parliament 
against  the  publication  of  their  debates,  recourse  was  had  to  the  expedient 
Df  publishing  them  as  the  debates  in  the  senate  of  Magna  UUiputia,  or 
B8  the  debates  in  the  Roman  Senate,  with  Roman  names  adapted  to  the 
Beyeral  speeches.  In  1771,  Colonel  George  Onslow  made  a  complaint  to 
the  House  of  Commons  of  a  number  of  newspapers,  as  misrepresenting 
the  speeches  and  reflecting  on  several  of  the  members  of  the  House,  in 
Doutempt  of  the  order,  and  in  breach  of  the  privilege  of  the  House,  and 
moved  that  the  printers  should  be  brought  to  justice.  Warm  and  long- 
continued  debates  ensued ;  orders  were  issued  for  the  arrest  of  the 
printers;  the  city  was  in  a  ferment;  mobs  assembled  around  the  House; 
Bind  ultimately  the  offending  printers  were  wrested  by  force  from  the 
hands  of  the  parliamentary  messengers.  Since  this  time  no  attempt  has 
been  made  to  check  the  publication  of  debates  of  either  House. 

(a)  L.  Rep.  4  Q.  R  73 ;  19  L.  T.  N.  S.  409  ;  38  L.  J.  34,  Q.  B. 

(6)  A  bill  of  exceptions  was  tendered  to  the  ruling  of  the  learned 
judge  (Cockbum,  C. J.),  who  presided  at  the  trial  at  Nisi  Prius ;  but 
the  matter  has  not  since  been  carried  any  further. 

'c)  Lord  Campbell   tried   in  1843  (see  Hansard^s    ParliamentaiT 


Deoates,  3rd  series,  vol.  70,  p.  1254^,  and  again  in  1858  (see  Hansard, 
vol.  149,  p.  947),  but  on  both  occasions  unsuccessfidly,  to  give,  by  Act 
E>f  Parliament,  an  immunity  to  faithful  reports  of  any  proceedings  in 
either  House  of  Parliament,  at  which  strangers  were  permitted  to  be 
present.  One  of  the  main  grounds  insisted  on  for  resisting  Lord 
Campbell^B  bill  was  that  there  was  no  necessity  for  legislation, 
Inasmuch  as  no  action  had  ever  been  brought  in  respect  of  thepubhca- 
tbn  of  a  parUamentary  debate:  (see  per  Cockbum,  C.J.,  Trason  v. 
Walter,  ubi  supra,  and  the  remarks  of  Lord  Brougham  in  the  70th  yol. 
of  Hansard,  p.  1225). 

Il2 
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Paw  IV.      of  the  court  was  delivered  by  Cockbum,  C. J.,  in  an    elabo 
cma™*  IX.    rate  judgment. 

—  "  The  main  question  for  our  decision/'  said  his  Lordslxqi 
"is,  whether  a  faithful  report  in  a  public  newspaper  oft 
debate  in  either  House  of  Parliament^  containing  matte 
disparaging  to  the  character  of  an  individual  as  having  be«l 
spoken  in  the  course  of  the  debate,  is  actionable  at  the  sai 
of  the  party  whose  character  has  thus  been  called  in  qaesticB 
We  are  of  opinion  that  it  is  not.  Important  as  the  qoestki 
is,  it  comes  now  for  the  first  time  before  a  court  of  law  fal 
decision.  Numerous  as  are  the  instances  in  which  the  cxm 
duct  and  character  of  individuals  have  been  called  in  qnei 
tion  in  Parliament,  during  the  many  years  that  parliamentai 
debates  have  been  reported  in  the  public  journals,  tli 
is  the  first  instance  in  which  an  action  of  libel,  foiinde 
on  a  report  of  a  parliamentary  debate,  has  come  before  i 
court  of  law.  There  is,  therefore,  a  total  absence  of  direi 
authority  to  guide  us.  There  are,  indeed,  dicta  of  leamo 
judges  having  reference  to  the  point  in  question,  but  thej 
are  conflicting  and  inconclusive,  and,  having  been  unneces- 
sary to  the  decision  of  the  cases  in  which,  they  were  pro- 
nounced, may  be  said  to  be  extra-judicial Both  thi 

principles  on  which  the  exemption  from  legal  consequence 
is  extended  to  the  publication  of  the  proceedings  of  court 
of  justice,  appear  to  us  to  be  applicable  to  the  case  befort 
us.  The  presumption  of  malice  is  neratived  in  the  one  casi 
as  in  the  other  by  the  fact  that  the  publication  has  in  view  thl 
instruction  and  advantage  of  the  public,  and  has  no  reference 
to  the  party  concerned.  There  is  also  in  the  one  case  as  ni 
the  other  a  prepoiiderance  of  general  good  over  partial  an< 
occasional  evil.  We  entirely  concur  with  Lawrence,  J.,  in 
Rex  V.  Wright,{a)  that  the  same  reasons  which  apply  to  tie 
reports  of  tht  proceedings  in  courts  of  justice  apply  also  tc 
proceedings  in  Parliament.  It  seems  to  us  impossible  to  doubt 
that  it  is  of  paramount  public  and  national  importance  thai 
the  proceedings  of  the  Houses  of  Parliament  shall  be  commu- 
nicated to  the  public,  who  have  the  deepest  interest  in  know- 
ing what  passes  within  their  walls ;  seeing  that  on  what  is 
there  said  and  done,  the  welfare  of  the  community  depends. 
Where  would  be  our  confidence  in  the  Government  of  the 
country,  or  in  the  Legislature  by  which  our  laws  are  framed; 
and  to  whose  charge  the  great  interests  of  the  country  are 
committed  ?  where  would  be  our  attachment  to  the  consti- 
tution under  which  we  live,  if  the  proceedings  of  the  grea 
pouncil  of  the  realm  were  shrouded  in  secrecy,  apd  concealec 
(a)  8  T.  R.  298. 
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from  the  knowledge  of  the  nation  ?  How  could  the  com-  pabt  iv. 
municiitions  between  the  representatives  of  the  people  and  ouMrm  ix. 
their  constituents,  which  are  so  essential  to  the  working  of  — 
the  representative  system,  be  usefully  carried  on,  if  the 
constituencies  were  kept  in  ignorance  of  what  their  repre- 
sentatives are  doing  ?  What  would  become  of  the  right  of 
petitioning  on  all  measures  pending  in  Parliament,  the 
undoubted  right  of  the  subject,  if  the  people  are  to  be  kept 
in  ignorance  of  what  is  passing  in  either  House  ?  Can  any 
man  bring  himself  to  doubt  that  the  publicity  given  in 
modem  times  to  what  passes  in  ParUament,  is  essential  to 
the  maintenance  of  the  relations  between  the  Government, 
the  Legislature,  and  the  country  at  large  ?  It  may,  no  doubt, 
be  said  that,  while,  it  may  be  necessary  as  a  matter  of 
national  interest  that  the  proceedings  of  Parliament  should 
in  general  be  made  public,  yet  that  debates  in  which  the 
cliaracter  of  individuals  is  brought  into  question  ought  to 
be  suppressed.  But  to  this,  in  addition  to  the  difficulty  in 
which  parties  publishing  Parliamentary  reports  would  be 
placed  if  this  distinction  were  to  be  enforced,  and  every 
debate  had  to  be  critically  scanned  to  see  whether  it  con- 
tained defamatory  matter,  it  may  be  further  answered  that 
there  is,  perhaps,  no  subject  in  which  the  public  have  a 
deeper  interest  than  in  all  that  relates  to  the  conduct  of 
public  servants  of  the  state — ^no  subject  of  Parliamentary 
discussion  which  more  requires  to  be  made  known  than  an 

inquiry  relating  to  it Lastly,  what  ^rreater  anomaly 

or  more  flagrant  injustice  could  present  itself  than  that, 
while  from  a  sense  of  the  importance  of  giving  publicity  to 
their  proceedings,  the  Houses  of  Parliament  not  only  sanction 
the  reporting  of  their  debates,  but  also  take  measures  for 
giving  facility  to  those  who  report  them;  while  every  member 
of  the  educated  portion  of  the  community,  from  the  highest 
to  the  lowest,  looks  vrith  eager  interest  to  the  debates  of 
either  House,  and  considers  it  a  part  of  the  duty  of  the  public 
joomals  to  furnish  an  account  of  what  passes  there,  we 
were  to  hold  that  a  party  publishing  a  Parliamentary 
debate  is  to  be  held  liable  to  legal  proceedings,  because 
the  conduct  of  a  particular  individual  may  happen  to  be 
called  in  question? ''(a) 

To  an  argument  urged  against  the  legality  of  publishing  standing  orders, 
parliamentary  proceedings  as  being  in  contravention  of  the 
standing  orders  of  both  Houses  of  Parliament,  his  Lord- 
I  ship  replied :  '*  The  fact,  no  doubt,  is  that  each  House  of 

,  (a)  L.  Rep.  4  Q.  B.  82,  89,  90:  19  L.  T.  N.  S.  416,  416;  38  L.  J. 
^x  41,  42,  (i  B. 
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Pa»  IV.      Parliament  does^  by  its  standing  orders,  prohibit  the  puhB- 
QuJJ^ix.    cation   of  its  debates.     But,  practically,  each   House  nd 
—         only  permits,  but  also  sanctions  and  encourages  the  pubB 
cation  of  it^  proceedings,  and  actually  gives  every  facilit; 
to   those  who  report  them.     Individual   members    correc 
their  speeches  for  publication  in  Hansard,  or  the  publi 
journals ;  and,  in  every  debate,  reports  of  former  speech 
contained  therein  are  constantly  referred  to.     Collectiveljj 
as    well    as    individually,    the   members    of   both    House 
would  deplore,  as  a  national  misfortune,  the  withholdiu] 
their    debates    from    the    country   at    large.      PracticaU; 
speaking,  therefore,  it  is  idle  to  say  that  the  publication  o 
Parliamentary    proceedings   is   prohibited   by   Parliomenli 
The  standing  orders  which  prohibit  it  are  obviously  maioe 
taiiied  only  to  give  to  each  House  the  control  over  the  publi 
cation  of  its  proceedings,  and  the  power  of  preventing  oi 
correcting  any  abuse  of  the  facility  afforded.    Independent!; 
of  the  orders  of  the  Houses,  there  is  nothing  unlawful  i; 
publishing  reports   of  parliamentary  proceedings.       Prao 
tically,  such  publication  is  sanctioned  oy  Parliament ;  it  u 
essential  to  the  working  of  our  parliamentary  system,  and  to: 
the  welfare  of  the  nation.     Any  argument  founded  on  its 
alleged  illegali^  appears  to  us,  therefore,  entirely  to  fail 
Should  either  House  of  Parliament  ever  be  so  ill  advised  as 
to  prevent  its  proceedings  from  being  made  known  to  tha 
country — which  certainly  never  will  be  the  case — any  pub* 
lication  of  its  debates  made  in  contravention  of  its  orders 
would  be  a  matter  between  the  House  and  the  publisher. 
For  the  present  purpose,  we  must  treat  such  publication 
as  in  every  respect  lawful,  and  hold  that,  while  honestly  and 
faithfully  carried  on,  those  who  publish  them  will  be  free  from 
legal  responsibility,  though  the  chai-acter  of  individuals  may 
incidentally  be  injuriously  affected.''(a) 
B«port  m«it  Bot      The  report,  in  order  to  be  protected,  must  be  a  full  and 
g»r?IKd**  ^^      fair  one  of  the  entire  debate,  setting  out  whatever  is  said  in 
favour  of,  as  well  as  what  is  said  against,  the  individual 
whose  conduct  may  be  the  subject  of  discussion.     A  report 
o^  only  that  part  of  a  debate  which  reflects  on  an  individual, 
or  one  whicli  un fairly  and  injuriously  represents  its  bearing 
upon  him,  would  not  be  justifiable.     "  The  analogy  between 
the  case  of  reports  of  proceedings  of  courts  of  justice  and 
those  of  proceedings  in  Parliament  being  complete,  all  the 
limitations  placed  on  the  one,  to  prevent  injustice  to  indi- 
viduals, will  necessarily  att€w;h  to  the  other.     A  garbled  or 
partial  report,  or  of  detached  parts  of  proceedings,  published 
with  intent  to  injure  individual^},  will  equally  be  disentitled 
(a)  L.  Rep.  4  Q.  B.  96 ;  19  L.  T.  N.  S.  418;  38  L.  J.  45,  Q.  B. 
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to  protection Whatever  would  deprive  a  report  of      Pa«t  iv. 

the  proceedings  in  a  court  of  justice  of  immunity  will  equally    oaAPru  ix. 
apply  to  a  report  of  proceedings  in  Parliament/ '(a)  — 

^rhough  a  member  of  either  House  may^  with  impuirity^  PabUc*tion  by  a 
mnke^  in  the  House^  a  speech  defamatory  of  an  individual,  S^siespMoh. 
the  publication  of  that  speech  alone,  whether  by  himself 
or  by  another  person,  is  libellous ;  unless,  perhaps,  where 
it  is  published  bond  fide  for  the  information  of  his  con- 
stituents. 

In  B-ex  V.  Lord  Abingdon,{b)  tried  before  Lord  Kenyon,  in 
1774,  the  defendant  had,  in  the  House  of  Lords,  read  from 
a  written  paper  a  speech  highly  defamatory  of  an  attorney, 
and  afterwards  had  it  published  in  several  newspapers ;  for 
which  a  criminal  information  was  filed  against  him.  On 
the  trial  he  argued  that,  as  his  privilege  of  Parliament  gave 
v^  him  immunity  for  the  delivering  of  the  speech  in  the  House, 
i  he  was  also  dispunishable  for  its  pubUcation;  but  Lord 
Kenyon  held  that,  although  the  defendant  was  not  amen- 
able to  the  jurisdiction  of  the  court  for  a  speech  delivered  in 
Parliament,  yet  he  was  liable  for  its  publication,  if  it  con- 
tained defamatory  matter,  remarking,  "  that  a  member  of 
Parliament  had  certainly  a  right  to  publish  his  speech,  but 
that  speech  should  not  be  made  the  vehicle  of  slander 
against  any  individual ;  if  it  was,  it  was  a  Ubel.'^ 

Bex  V.  Ch-eevy{c)  was  a  stronger  case.  There  the  defen- 
dant, a  member  of  the  House  of  Commons,  had  made,  in 
the  course  of  a  debate,  a  speech  containing  several  charges 
af^rainst  a  man  named  Kirkpatrick.  An  incorrect  report  of 
the  debate  having  appeared  in  the  Liverpool  and  other 
papers,  the  defendant  sent  a  correct  report  of  his  speech  to 
the  editor  of  a  Liverpool  paper,  with  a  request  that  he  would 
publish  it,  which  was  done.  On  the  trial  of  a  criminal 
information,  the  learned  judge  told  the  jury,  on  the  autho- 
rity of  Bex  V.  Lord  Abingdon,  that  a  member  of  Parliament 
was  answerable  for  publishing  what  he  has  delivered  in  his 
^eech  in  Parliament,  if  it  contains  defamatory  matter. 
The  jury  having  found  the  defendant  guilty,  a  motion 
was  made  in  the  King's  Bench  for  a  new  trial,  on  the 
ground  of  misdirection,  but  the  court  unanimously  refused 
to  grant  a  rule.  Lord  Elleuborough,  C.J.,  said:  "A 
member  of  the  House  of  Commons  has  spoken  what  he 
thought  material,  and  what  he  was  at  liberty  to  speak  in 
bis  character  as  a  member  of  that  House.  So  far  he  was 
privileged  :  but  he  has  not  stopped  there ;  but,  unauthorised 
by  the  House,  has  c^hosen  to  publish  an  account  of  that 

(«)  Per  Cockbum,  C.J.,  llViww  v.  Wnller  {nhi  mpw). 
(6)  1  Esp.  226.  (c)  1  M.  &  S.  273. 
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speech  in  what  lie  has  pleased  to  call  a  more  corrected  form  ; 
and  in  that  publication  has  thrown  out  reflections  injurious 
to  the  character  of  an  individual.  The  only  question  is, 
whether  the  occasion  of  that  publication  rebuts  the  inference 
of  malice  arising  from  the  matter  of  it.  BLas  he  a  right  to 
reiterate  these  reflections  to  the  public;  and  to  address 
them  as  an  oratio  ad  populum,  in  order  to  explain  liis 
conduct  to  his  constituents  ?  There  is  no  case  in  practice, 
nor,  I  believe,  any  proposition  laid  down  by  the  best  text 
writers  upon  the  subject,  that  leads  to  such  a  conclusion.'* 
To  the  same  effect,  Le  Blanc,  J. :  "  Every  member  had 
privilege  of  speech  in  Parliament ;  but  when  he  published 
his  speech  to  the  world,  it  then  became  the  subject  of 
common  law  jurisdiction  ;  and  the  circumstances  of  its 
being  accurate  or  intended  to  correct  a  misrepresentation, 
would  not  the  less  make  him  amenable  to  the  common  la^w^ 
in  respect  of  the  publication." 

The  authority  of  Rex  v.  Creevy,  so  far  as  it  is  understood 
to  decide  that  the  publication  of  his  speech  by  a  member  of 
Parliament  can,  under  no  circumstances,  be  justified,  if  it 
contains  matter  defamatory  of  an  individual,  is  much 
weakened  by  the  opinions  expressed  with  reference  to  it 
by  eminent  judges  in  two  recent  cases. 

In  Davison  v.  Duncan,{a)  Lord  Campbell,  C.J.,  said :  "  As 
Rex  V.  Creevy  has  been  mentioned,  I  will  add  that,  though  I 
perfectly  concur  in  the  doctrine  of  Rex  v.  Lord  Abingdon,  that 
a  malicious  publication  of  his  speech  by  a  member  of  either 
House  of  the  Legislature  is  not  privileged,  I  should  think 
that  a  publication  of  a  report  of  his  speech  by  a  member 
of  the  House  of  Commons,  bond  fide  addressed  to  his  con- 
stituents, would  be  privileged ;"  and  Crompton,  J.,  added 
that,  "  The  privilege  in  such  a  case  would  arise  because  the 
publication  was  as  a  communication  between  a  member  and 
his  constituents,  and  not  because  it  was  a  report  of  what 
took  place  in  Parliament." 

In  the  more  recent  case  of  Wason  v.  Walter, (b)  Cockbum, 
C.J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  said  :  "  Our  judgment  will  in  no  way  interfere  with 
the  decisions  that  the  publication  of  a  single  speech  for  the 
purpose,  or  with  the  effect  of,  injuring  an  individual,  will  be 
unlawful,  as  was  held  in  the  cases  oiRex  v.  Lord  Abingdon  and 
Rex  V.  Creevy.  At  the  same  time  it  may  be  as  well  to  observe 
that  we  are  disposed  to  agree  with  what  was  said  in  Davison  v. 
Duncan,  as  to  such  a  speech  being  privileged,  if  bo7id  fide  pub- 
lished by  a  member  for  the  information  of  his  constituents." 

(a)  7  El.  k  Bl.  233 ;  26  L.  J.  107,  Q.  B.  (b)  UU  mpra. 
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Paet  IV. 

III.  Report?  op  Public  Meetings.  oha^ix. 

Fair   and  correct  reports  of  the  proceedings   at   public  Eeportiiof  puWio 
meeting's  do  not  enjoy  the  same  privilege  as  similar  reports  ^rivUe^dL  ^* 
of  jadicial  or  parliamentary  proceedings. 

''  A  fair  account  of  what  takes  place  in  a  court  of  justice," 
sajB  Lord  Campbell, (a)  "is  privileged.  The  reason  is  that 
the  balance  of  public  benefit  from  the  publicity  is  great. 
It  is  of  great  consequence  that  the  public  should  know  what 
takes  place  in  court ;  and  the  proceedings  are  under  the 
control  of  the  judges.  The  inconvenience,  therefore,  arising 
from  the  chance  of  the  injury  to  private  character  is  infini- 
tesimally  small  as  compared  to  the  convenience  of  publicity. 
But  it  has  never  yet  been  contended  that  such  a  privilege 
extends  to  a  report  of  what  takes  place  at  all  public  meetings. 
Even  if  confined  to  a  report  of  what  was  relevant  to  the 
object  of  the  meeting,  it  would  extend  the  privilege  to  an 

alarming  extent At  such  meetings  things  may  well 

be  said  very  relevant  to  the  subject  in  hand,  yet  very  • 
calumnious.  In  what  an  unhappy  situation  the  calumniated 
person  would  be,  if  the  calumny  might  be  published,  and  yet 
he  could  not  bring  an  action  and  challenge  the  publishers  to 
prove  its  truth  !  The  Legislature  may  think  fit  to  extend  the 
privilege  of  publication  beyond  the  limits  to  which  it  now 
goes.  If  it  does,  it  can  impose  such  restrictions  on  the 
extension  as  it  thinks  fit.  We  in  a  court  of  law  can  only 
say  how  the  law  now  stands ;  and,  according  to  that,  it  is 
clear  the  action  lies,  and  the  plea  is  bad." 

The  action  in  this  case  was  for  a  libel  published  in  a  country 
newspaper,  and  purporting  to  be  an  account  of  the  proceed- 
ings of  a  meeting  of  the  West  Hartlepool  Improvement  Com- 
missioners, at  which  a  licence  from  the  Bishop  of  Durham  to 
the  chaplain  of  the  West  Hartlepool  cemetery  was  said  by  some 
of  the  commissioners  to  have  been  procured  by  the  plaintifi*, 
the  late  bishop's  secretary,  from  the  present  bishop,  by 
misrepresentations.  The  defendant  pleaded  that  the  various 
matters,  stated  in  the  libel  to  have  taken  place,  did  take  place 
at  a  public  meeting  of  the  commissioners,  acting  under  the 
powers  of  the  West  Hartlepool  Improvement  Act,  1854, 
aud  that  the  alleged  libel  was  a  just,  true,  faithful,  coiTect, 
and  accurate  report  of  what  took  place  at  the  meeting,  and 
was  published  without  malice.  The  plea  was  held  bad.  (6) 
A  libellous  publication  cannot  be  j;:8tified  on  the  cfround  Meeting  to 

'^  JO  petition  Pwrlla- 

VMOL 

•      (a)  Davuon  v.  Dtinean  (7  El  &  Bl.  231 ;  26  L.  J.  106,  Q.  B.). 
(b)  lb. 
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Part  IV       that  the  matter  contained  in  it  was  promulgated  at  a  public 
OHAim  IX.    meeting  called  to  petition  Parliament,  (a) 

In  an  Irish  case,  (6)  in  which  the  privilege  accorded  toreports 
of  proceedings  of  courts  of  justice  was  claimed  for  reports  of 
the  meetings  of  boards  of  guardians,  Pigot,  C.B.,  said :  "  A 
diflFerence,  great  and  obvious,  exists  between  their  proceed- 
ings and  those  of  courts  of  law,  in  reference  to  some,  at  least, 
of  the  grounds  on  which  the  publication  of  fair  reports 
of  the  latter  are  generally  held  to  be  privileged.  Courts  of 
justice  are  open  to  all  .the  public  who  can  conveniently  be 
accommodated  within  them.  The  public  have  a  right  to 
be  admitted  to  witness  their  proceedings.  No  such  right 
exists  of  being  admitted  to  witness  the  proceedings  of 
boards  of  guardians ;  they  have  the  power  of  deliberating 
(I  believe  rarely  exercised,  and,  I  believe,  the  rarer  the 
better)  with  closed  doors.  Again,  every  court  of  justice  has 
some  presiding  authority,  with  ample  power  to  maintain 
order,  and  to  control  within  due  bounds  the  discussions 
which  take  place  before  it.  The  guardians  have  no  presid- 
ing authority  save  that  of  the  chairman,  with  very  limited 
powers.  It  is  obvious  that,  in  such  a  body,  discussions  and 
accusations  may  take  place  altogether  ex  parte,  and  may  be 
made  the  medium  of  the  most  injurious  charges  against 
individuals  in  their  absence,  without  inquiry,  without  even 
adequate  means  of  instituting  inquiry,  or  of  enforcing  the 
production  of  proofs,  and  without  any  presiding  authority 
having  sufficient  power  to  control  or  direct  the  proceedings." 
B^wrtmadato  Even  where  the  Legislature  renders  imperative  the  publi- 
ofheai^  ""^'^  cation,  at  a  specified  time,  of  a  report  made  by  a  medical 
officer  of  health  to  a  vestry  board,  and  directs  that  copies 
shall  be  given  to  any  person  on  paying  for  them,  a  publisher 
of  a  newspaper  will  not  be  justified  in  publishing  it,  even 
without  comment,  as  part  of  a  report  of  the  proceedings 
of  the  parish  vestry,  at  any  rate  before  it  has  been  published 
by  the  vestry,  as  mrected  by  the  Act  of  Parliament,  (c) 

A  newspaper  proprietor  was  held  liable  for  publishing, 
under  the  circumstances  last  referred  to,  the  following  libel 
of  the  plaintiff,  a  chemist  and  druggist :  ^*  I  communicated 
some  time  since  with  the  Registrar-General  upon  the  giving 
of  false  medical  certificates  by  Mr.  P.,  of  Bxmouth-street. 

(a)  Hearne  v.  Stowell  (12  A.  &  E.  719). 

h)  Pierce  v.  Ellis  (6  Jr.  L.  Rep  N.  S.  65,  66).  In  this  Ciiae  the 
defeDdant  handed  to  the  newspaper  reporter  a  correct  report  of  his 
own  speech,  and  the  court  was  of  opinion  that  it  appeared  on  the 
defence  itself,  that  the  report  of  the  proceedings  was  not  a  fair  one. 

(c)  Pcpham  v.  JHckhum  (7  H.  &  N.  891;  6  i^  T.  N.  8.  846;  31  L.  J., 
133,  Ex.). 
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^Fiie  Begistrar  lias  requested  the  district  re^strar  to  warn  this      past  iv. 
person.     I  beg,  however,  to  advise  the  vestry  to  communicate    ohaot  ix. 
i?vitli  the  Secretary  of  State,  so  that  a  prosecution  for  forgery         — 
may  be  instituted.     It  is  most  important  to  the  welfare  of 
tHis  district  that  this  proceeding  be  put  a  decisive  stop  to/' 
'*  In    this  case,'^    said  Wilde,  B.,  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  "the  plaintiff  is  entitled 
to   indgment.      The  defendant  has   published  that   of  the 
plaintiff  which  is  undoubtedly  a  libel,  and  which  is  untrue. 
Se  seeks  to  protect  himself,  on  the  ground  that  the  publica- 
tion is  a  correct  report  of  a  document  read  at  a  meeting  of 
the   Clerkenwell  vestry,  which  document  must  have  been 
pnblished  and  sold  at  a  small  price  by  the'  vestry  in  a  short 
time.     But  we   are  of  opinion  this  furnishes  no  defence. 
Undoubtedly,  the  report  of  a  trial  in  a  court  of  justice,  in 
which  this  document  had  been  read,  would  not  make  the 
publisher  thereof  liable  to  an  action  for  libel,  and  reasonably ; 
for  such  reports  only   extend  that  publicity  which  is   so 
important  a  feature  of  the  administration  of  the   law   in 
England,  and  thus  enable  to  be  witnesses  of  it,  not  merely 
the  few  whom  the  court  can  hold,  but  the  thousands  who  can 
read  the  reports.     But  no  case  has  decided  that  the  reports 
of  what  takes  place  at  the  meeting  of  such  a  body  as  this 
vestry  are  so  privileged  :  indeed,  the  case  cited  in  the  argu- 
ment (a)   is  an  authority  that  they  are  not.     Then,  is  the 
publication  justified  by  the   statute  ?     It  is  true  that  the 
documents  would  have  been  accessible  to  the  public  in  a 
short  time,  though  not  published  by  the  defendant^  but 
this  cannot  justify   his   anticipating   the   publication,   and 
giving  it  a  wider  circulation,  and,  possibly,  without  an  answer 
which  the  vestry  might  have  received  in  some  subsequent 
report  or  otherwise,  and  which  would  then  have  been  circu- 
lated with  the  libeL     This  defence,  therefore,  fails.     It  was 
further   contended  that  this  libel  might  be  justified  as  a 
matter  of  public  discussion  on  a  subject  of  public  interest. 
The  answer  is — this  is  not  a  discussion  or  comment.     It  is 
the  statement  of  a  fact.      To  charge  a  man  incorrectly  with 
a  disgraceful  act  is  very  different  from  commenting  on  a  fact 
relating  to  him  truly  stated.     There  the  writer  may,  by  his 
opinion,  libel  himself  rather  than  the  subject  of  his  remarks.^' 
His  Lordship  added  :  "  It  is  to  be  further  observed  that 
this  decision   does   not   determine   or  affect  the   question 
whether,  after  the  statutory  publication,  it  might  or  not  be 
competent  to  others  to  republish   these   reports   with   or 
without  reasonable  comment.'' 
(a)  Davtstm  t.  Duncan  (ante^  p.  489)  ia  probably  the  case  referred  to. 
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Paw  IV.  On  the  trial  of  an  action  for  a  libel  contained  in  a  news- 

OharwIX.    paper  report  of  what  occurred  before  one  of.  the  Commis- 

—         sioners  of  Inquiry  respecting  Corporations,  Pattison,  J.,  ruled 

that  evidence  of  the  accuracy  of  the  report  could  not  b© 

given  as  a  matter  of  justification,  though  it  might  be  given 

in  mitigation  of  damages,  (ri^) 


CHAPTER  X. 

PUBLICATION  OF  PARLIAMENTARY  PAPERS. 

Cam  of  With  regard  to  papers  published  by  order  of  either  House 

2J22J  ^  of  Parliament,  the  decision  of  the  Court  of  Queen's  Bench, 
in  the  case  of  Stockdale  v.  nansard,{b)  led  to  an  important 
alteration  of  the  law  by  Act  of  Parliament. 

The  Court  of  Queen's  Bench  decided,  in  that  celebrated 
case,  that  it  was  no  defence  to  an  action  for  publishing  a 
libel,  that  the  defamatory  matter  was  part  of  a  document 
which  was,  by  order  of  the  House  of  Commons,  laid  before 
the  House,  and  thereupon  became  part  of  the  proceedings 
of  the  House,  and  which  was  afterwards,  by  order  of  the 
House,  printed  and  pubUshed  by  the  defendant,  and  that 
the  House  of  Commons  had  resolved,  declared,  and  adjudged 
"that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests,  is  an  essential  incident  to  the 
constitutional  functions  of  Parliament,  more  especially  to 
the  Commons  House  of  Parliament,  as  the  representative 
portion  of  it.'' 

The  libel  complained  of  in  this  case  by  the  plaintiff  (a 
bookseller  and  publisher  of  books)  was  contained  in  a  book 
entitled  "  Reports  of  the  Inspectors  of  the  Prisons  of  Great 
Britain,"  and  in  a  printed  paper  containing  a  copy  of  the 
reply  of  two  of  the  Inspectors  of  Prisons  for  the  Home 
District  to  a  report  of  the  Court  of  Aldermen,  to  whom  it 
had  been  referred,  to  consider  the  first  report  of  the  in- 
spectors, so  far  as  related  to  the  gaol  of  Newgate ;  and  the 
libel  consisted  in  statements  made  by  the  inspectors,  with 
reference  to  a  physiological  and  anatomical  book  published 
by  the  plaintift*,  to  the  effect  that  it  was  of  a  most  disgusting 
nature ;  that  the  plates  were  indecent  and  obscene  in  the 
extreme,  and  not  calculated  only  to  attract  the  attention  of 
(a)  Charlton  v.  Vi'atton  (6  C.  &  P.  385).  (h)  9  A.  &  E.  1. 
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persons  connected  witli  surgical  science ;  that  the  inspectors      paet  iv. 
liad  applied  to  several  medical  booksellers,  who  all  gave  it     OHAmii  x. 
the   same  character,  and  described  it  as  one  of  Stockdale's         —     • 
(the  plaintiflPs)  obscene  books. 

The  defendants,  Messrs.  Hansard,  printers 'to  the  House  of 
Commons,  in  a  long  plea,  which  was  demurred  to,  pleaded  that 
the  report  of  the  Inspectors  of  Prisons  was  laid  bef<5re  the 
House  of  Commons  pursuant  to  Act  of  Parliament,  and  that 
the  House  had  ordered  the  report  to  be  printed ;  that  a  copy 
of  the  report  made  by  the  Committee  of  the  Court  of  Alder- 
man, had  also,  by  the  order  of  the  House  of  Commons,  been 
laid   before  it  and  printed ;  that  the  reply  of  the  inspectors 
to  this  report  had  also  been  ordered  by  the  House  to  be  laid 
before  it  and  printed ;  {a)  that  the  defendants  had  published 
the  report  of  the  inspectors  and  their  reply  by  the  authority 
of  the  House  of  Commons,  and  as  directed  and  ordered  by 
the  orders  and  resolutions  of  the  House,  and  not  otherwise ; 
and,  further,  that  the   House  had  resolved,  declared,  and 
adjudged,  that  the  power  of  publishing  such  of  its  reports, 
votes,  and  proceedings,  as  it  shall  deem  necessary  or  con- 
ducive to  the  public  interests,  is  an  essential  incident  to  the 
constitutional  functions  of  Parliament,    more  especially  to 
the  Commons  House  of  Parliament  as  the  representative 
portion  of  it. 

After  long  and  elaborate  arguments,  lasting  several  days, 
the  court  held  that  the  plea  set  out  no  defence  to  the  action. 
The  judgments,  which  are  proportionately  long  and  elaborate, 
and  deal  fully  with  the  important  constitutional  questions 
involved  in  the  case,  will  well  repay  a  careful  perusal.  (6) 

With  regard  to  the  first  ground  of  defence  relied  on  in 
ar^ment,  viz.,  that  the  grievance  complained  of  was  an  act 
done  by  order  of  the  House  of  Commons,  a  court  superior 
to  any  court  of  law,  and  none  of  whose  proceedings  were 
to  be  questioned  in  anyway.  Lord  Denman,  C.J.,  said:(c) 
'*  It  is  a  claim  for  an  arbitrary  power  to  authorize  the  com- 
mission of  any  act  whatever,  on  behalf  of  a  body  which,  in 
the  same  argument,  is  admitted  not  to  be  the  supreme  power 
in  the  state.     The  supremacy  of  Parliament,  the  foundation 

(a)  The  reports  were  printed,  not  only  for  the  use  of  members  of  the 
House,  but  also  for  pubhc  sale,  the  proceeds  to  be  applied  to  the  general 
expenses  of  printing  by  the  House. 

(b^  Cockbnrn,  C.J.,  says  of  the  masterly  judgments  of  Lord  Denman 
ana  nis  colleagues  in  this  case,  that  they  ^*  will  secure  to  the  judges  who 
pronounced  uiem  admiration  and  reverence  so  long  as  the  laws  of 
£ngland  and  a  regard  for  the  rights  and  liberties  of  the  subject  shall 
endure :"  (Judgment  in  Wason  v.  WaUer,  L.  Rep.  4  Q.  B.  86 ;  19  L.  T. 
N.  S,  416 ;  38  L.  J.  40,  Q.  B.).  (c)  9  A.  &  El.  107. 
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pakt  IV.      on  which  the  claim  is  made  to  rest,  appears  to  me  com- 
chaptke  X.    pletely  to  overturn  it,  because  the  House  of  Commons  is  not 
the  Parliament,  but  only  a  co-ordinate  and  component  part 
of  the  Parliament.     That  sovereign  power  can  make  and 
unmake  the  laws ;  but  the  concurrence  of  the  three  legis- 
lative estates  is  necessary ;   the  resolution  of  any  one   of 
them   cannot  alter  the  law  or  place   any  one   beyond    its 
control.     The  proposition,   therefore,   is  wholly  untenable, 
and  abhorrent  to  the  first  principles  of  the  constitution  of 
England."     As  to  the  next  ground  of  defence,  viz.,  that  the 
defendant  committed  the  grievance  by  order  of  the  House 
of  Commons  in  a  case  of  privilege,  and  that  each  House  of 
Parliaraeut  is  the  sole  judge  of  its  own  privileges,   Lord 
Denman,  after  referring  generally  to  the  subject  of  privilege, 
observed,  "  For  speeches  made  in  Parliament  by  a  member, 
to   the   prejudice   of   any   other  person,    or   hazardous    to 
the  public  peace,  that  member  enjoys  complete  immunity. 
For   auy  paper  signed   by  the    Speaker   by  order   of   the 
House,  though  to  the  last  degree  calumnious,  or  even  if 
it  brought  personal  suffering  upon  individuals,  the  Speaker 
cannot   be   arraigned   in  a   court   of  justice.     But   if   the 
calumnious  or  inflammatory  speeches  should   be  reported 
and   published,  the   law  will   attach  responsibility  on  the 
publisher.     So,  if  the  Speaker,  by  authority  of  the  House, 
order  an  illegal  act,  though  that  authority  shall  exempt  him 
from  question,  his  order  shall  no  more  justify  the  person 
who  executed  it  than  King  Charleses  warrant  for  levying 
ship-money  could  justify  his  revenue  officer.'^ 

The  learned  judge  added  in  a  subsequent  portion  of  his 
judgment  :(a)  *^It  can  hardly  be  necessary  to  guard  myself 
against  being  supposed  to  discuss  the  expediency  of  keeping 
the  law  in  its  present  state,  or  introducing  any  and  what 
alterations.  It  is,  no  doubt,  susceptible  of  improvement; 
but  the  improvement  must  be  a  legislative  act.  If  we  held 
that  any  improvement,  however  desirable,  could  be  affected 
under  the  name  of  privilege,  we  should  be  confounding 
truth,  and  departing  from  our  duty ;  and  if,  on  such  consi- 
derations, either  House  should  claim  as  matter  of  privilege 
what  was  neither  necessary  for  the  discharge  of  their  proper 
functions,  nor  ever  had  been  treated  as  a  privilege  before, 
this  would  be  an  enactment,  not  a  declaration;  or,  if  the 
latter  name  were  more  appropriate,  it  would  be  the  declara- 
tion of  a  general  law,  to  be  disregarded  by  the  courts, 
though  never,  I  hope,  treated  with  contempt." 

The  subsequent  history  of  this  celebrated  case^  which 
(o)  9  A.  &  £L  163. 
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decided  that  an  order  of  the  House  of  Commons  cannot      pabt  xv. 
render  lawful  that  which  is  contrary  to  law,  and  that  still     csxmR  x. 
less  can  a  resolution  of  the  House  supersede  the  jurisdiction         — 
of  a  court  of  law  by  clothing  an  unwarranted  exercise  of 
power  with  the  garb  of  privilege, (a)  is  as  follows  : 

The   plaintiff  having   recovered  judgment    against    the  ProoeMUnes 
defendants^  a  writ  of  inquiry  was  executed  ;    damages  were  d^S*in«oe*- 
assessed^  and  afi,fa.  issued;  and,  on  the  sheriff  returning  that  *»**  ^-  ^«»«»^ 
be   had  the  money  in  courts  he  was  called  upon  to  show 
cctiise  why  the  money  should  not  be  paid  to  the  plaintiff.     It 
w^as  stated  on  the  sheriff's  behalf,  that  the  House  of  Com- 
mons had  passed  the  following  resolutions  :  "  That  it  appears 
to   this  House  that  execution  in  the  cause  of  Stockdale  v. 
Hansard  has  been  levied  to  the  amount  of  640Z.  by  the  sale 
of   the  property  of  Messrs.  Hansard,  in  contempt  of  the 
privileges  of  this  House,  and  that  such  money  now  remains 
in    the  hands  of  the  Sheriff  of  Middlesex.     That  the  said 
sheriff  be  ordered  to  refund  the  said  amount  forthwith  to 
Messrs.  Hansard.''    The  House  also  resolved  that  the  sheriff 
liad  been  guilty  of  a  contempt  and  breach  of  the  privileges  of 
the  House,  and  that  he  should  be  committed  to  the  custody 
of  the  Serjeant-at-Arms,  which  was  done.    Notwithstanding 
this,  the  Court  of  Queen's  Bench  made  absolute  the  rule, 
commanding  the  sheriff  to  pay  over  the  money  to  the  plain- 
tiflF.     Afterwards,  a  rule  nisi  was  obtained  for  an  attachment 
against  the  sheriff  for  not  paying  over  the  money,  and  the 
rule  was  made  absolute^  Lord  Denman,  C.J.^  observing  that 
the  courts  having  put  the  law  in  motion  for  the  plaintiff,  was 
bound  to  enforce  it  for  him,  and  there  was  unfortunately 
no  other  mode  of  doing  so  than  the  proceeding  adopted. 

The  two  persons  who  filled  the  oflSce  of  sheriff  of  Middle- 
sex, having  been  taken  into  custody  of  the  Serjeant-at-Arms 
pursuant  to  the  resolution  of  the  House  of  Commons,  sued 
out  a  writ  of  habeas  corpuSy  to  which  the  Serjeant-at-Arms 
made  return — that  he  had  taken  them  into  custody  and 
detained  them  by  virtue  of  a  warrant  from  the  Speaker  of 
the  House  of  Commons,  reciting  that  the  House  had  resolved 
that  they  had  been  guilty  of  a  contempt  and  breach  of  the 
privileges  of  the  House,  and  that  they  should  be  committed 
to  the  custody  of  the  Serjeant-at-Arms,  and  ordering  him 
to  take  them  into  custody.  The  Court  of  Queen's  Bench 
held  the  return  sufficient,  and  the  sheriffs  were  remanded  to 
custody ;  but  Lord  Denman  was  careful  to  «tate  that  he 
adhered  in  all  respects  to  the  view  of  the  law  laid  down  in 

(a)  Per  Cockbum,  C.J.,  Wason  v.  Walter  (L.  Rep.  4  Q.  B.  87 ;  38 
L,  J.  40,  Q.  B.  5  19  L,  T.  JN.  S.  416), 
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StocMale  v.  Hansa/rd,  as  to  defamatory  publicationB  issued 
by  order  of  the  House  of  Commons. 

This  dispute  between  the  House  of  Commons  and  the 
Court  of  Queen's  Bench  led  to  the  passing  of  the  Act 
8  &  4  Vict.  c.  9,  entitled  "An  Act  to  give  summaiy 
protection  to  persons  employed  in  the  publication  of 
Parliamentary  papers/'  This  Act  recites  that  "it  is 
essential  to  the  due  and  eflfectual  exercise  and  discharge  of 
the  functions  and  duties  of  Parliament,  and  to  the  promotion 
of  wise  legislation,  that  no  obstructions  or  impediments 
should  exist  to  the  publication  of  such  of  the  reports, 
papers,  votes,  or  proceedings  of  either  House  of  Parliament, 
as  such  House  of  Parliament  may  deem  fit  or  necessary  to 
be  published  : "  and  that  "  obstructions  or  impediments  to 
such  publication  have  arisen,  and  hereafter  may  arise,  by 
means  of  civil  or  criminal  proceedings  being  taken  against 
persons  employed  by,  or  acting  under  the  authority  of,  the 
Houses  of  Parliament,  or  one  of  them,  in  the  publication 
of  such  reports,  papers,  votes,  or  proceedings ;  by  reason 
and  for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afibrded  to  all  persons  acting  under  the 
authority  aforesaid,  and  that  all  such  civil  or  criminal  pro- 
ceedings should  be  summarily  put  an  end  to  and  determined 
in  manner  "  provided  by  the  Act. 

Sect,  1  provides  for  the  stay  of  all  proceedings  com- 
menced against  persons  for  publication  of  papers  printed  bj 
order  of  either  House  of  Parliament,  upon  delivery  to  the 
court  or  a  judge  of  a  certificate  and  affidavit,  to  the  effect 
that  such  publication  is  by  order  of  the  House. 

It  enacts  that "  it  shall  and  may  be  lawful  for  any  person  or 
persons  who  now  is  or  are,  or  hereafter  shall  be,  a  defendant  or 
defendants  in  any  civil  or  criminal  proceeding,  commenced  or 
prosecuted  in  any  manner  soever,  for  or  on  account  or  in 
respect  of  the  publication  of  any  such  report,  paper,  votes, 
or  proceedings,  by  such  person  or  persons,  or  by  his,  her, 
or  their  servant  or  servants,  by  or  under  the  authority  of 
either  House  of  Parliament,  to  bring  before  the  court  in 
which  such  proceeding  shall  have  been,  or  shall  be,  so 
commenced  or  prosecuted,  or  before  any  judge  of  the  same 
(if  one  of  the  superior  courts  in  Westminster)  first  giving 
twenty-four  hours'  notice  of  his  intention  so  to  do  to  the 
prosecutor  or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hapd  of  the  Lord  High  Chancellor  of  Great  Britain, 
or  the  Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker  of 
the  House  of  Lords,  for  the  time  being,  or  of  the  Clerk  of 
the  Parliaments,  or  of  the  Speaker  of  the  House  of  Commons, 
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or  of  the  Clerk  of  the  same  Honse^  stating  that  the  report^      pam  iv. 
paper^  votes,  or  proceedings,  as  the  case  may  be,  in  respect    ohatwIi  x. 
/  whereof  such  civil  or  criminal  proceeding  shall  have  been         "^ 
commenced  or  prosecuted,  was  published  by  such  person  or 
persons,  or  by  his,  her,  or  their  servant  or  servants,  by  order 
or  under  the  authority  of  the  House  of  Lords,  or  of  the 
House  of  Commons,  as  the  case  may  be,  together  with  an 
affidavit  verifying  such  certificate;  and  such  court  or  judge 
.  shall  thereupon  immediately  stay  such  civil  or  criminal  pro- 
ceeding, and  the  same,  and  every  writ  or  process  issued 
therein,  shall  be,  and  shall  be  deemed  and  taken  to  be, 
finally  put  an  end  to,  determined,  and  superseded  by  virtue 
of  this  Act/' 

As  to  the  publication  of  copies  of  reports  or  other  papers,  PabUoation 
sect.  2  enacts  "  that  in  case  of  any  civil  or  criminal  pro-  w^^J"^ 
ceeding  hereafter  to  be  commenced  or  prosecuted  for,  or  on 
account  or  in  respect  of,  the  publication  of  any  copy  of  such 
report,  paper,  votes,  or  proceedings,  it  shall  be  lawful  for 
the  defendant  or  defendants,  at  any  stage  of  the  pro- 
ceedings, to  lay  before  the  court  or  judge  such  report, 
paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit 
verifying  such  report,  paper,  votes,  or  proceedings,  and 
the  correctness  of  such  copy  j  and  the  court  or  judge  shall 
immediately  stay  such  civil  or  criminal  proceeding,  and  the 
same,  and  every  writ  or  process  issued  therein,  shall  be,  and 
shall  be  deemed  and  taken  to  be,  finally  put  an  end  to, 
determined,  and  superseded  by  virtue  of  this  Act/* 

As  to  the  publication  of  abstracts  of  any  such  papers,  or  Pabiication  or 
extracts  from  them,  sect.  3  provides,  "  that  it  shall  be  lawful,  JSlJiSS^' 
in  any  civil  or  criminal  proceeding,  to  be  commenced  or 
prosecuted  for  printing  any  extract  from  or  abstract  of  such 
report,  paper,  votes,  or  proceedings,  to  give  in  evidence 
under  the  general  issue,  such  report,  paper,  votes,  or  pro- 
ceedings, and  to  show  that  such  extract  or  abstract  was 
Eublished  bona  fide,  and  without  malice ;  and,  if  such  shall 
e  the  opinion  of  the  jury,  a  verdict  of  not  guilty  shall  be 
entered  for  the  defendant  or  defendants.*' 

Sect.  4  adds,  ''that  nothing  contained  in  the  Act  is  to  be 
deemed,  or  taken,  or  held,  or  construed,  directly  or  indirectly, 
by  impHcation  or  otherwise,  to  affect  the  privileges  of 
Parliament  in  any  manner  whatsoever.'* 

The  object  of  giving  twenty-four  hours'  notice,  to  the  object  of 
plaintiff  or  prosecutor,  (a)    of  the  intention  to  bring  the  °°'^*'*®* 
certificate    before  the    court,   is    not   quite   clear.      It  is 
doubtful  whether  it  gives  the  plaintiff  or  prosecutor  a  right 

(a)  Sect.  1. 
K  K 
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Past  IV.      to  sbow  canse^   and  may  haye  been  prescribed   only  to 
cha«ee  X.    enable  him  to  avoid  incurring  more  costs,  (a) 

—  The  only  reported  case  on  this  Act  is  that  of  Stockdale  v. 

flarward,{S)  where  proceedings  were  stayed  upon  a  certificate 
of  the  Speaker  of  the  House  of  Commons^  rerified  by 
affidavit^  that  the  publication  mentioned  in  the  declaratioii 
(a  description  of  which  it  gave)  and  in  respect  of  which  the 
action  was  brought,  was  published  by  order  and  under  the 
authority  of  the  House  of  Conmions.  The  declaration  was 
verified  by  affidavit^  and  appeared  to  be  for  the  pnblicatioii 
of  an  alleged  Ubel,  the  description  of  which  corresponded 
with  that  in  the  Speaker's  certificate. 
oidtroaMt.  In  1686,(c)  an  information  having  been  filed  against  Sir 

William  Williams^  for  publishing  a  libel  called  '^Danger- 
field^s  Narrative/*  the  defendant  pleaded  that  he  was  at  the 
time  of  publication(c2)  Speaker  of  the  House  of  Commons, 
and  as  such  had  a  right  to  publish  the  votes  and  acts  dL 
the  House,  and  that  the  '' Narrative  *'  in  question  was 
printed  and  published  as  parcel  of  the  proceedings ;  but  the 
court  called  the  plea  an  idle,  insignificant  one,  and  gave 
judgment  for  the  King,  infiicting  a  fine  of  10,000Z.  on  the 
defendant;  the  Lord  Chief  Justice  (Wright)  asking  the 
defendants'  counsel  whether  an  order  of  the  Hoose  of 
Commons  could  justify  a  scandalous,  infamous,  and  flagitious 
libel.(e) 

This  case  of  Sir  William  Williams  happened,  as  observed 
by  Lord  Kenyon,  C.J.,(/)  in  the  worst  of  times,  and  the 
publication  was  a  paper  of  a  private  individual  published  by 
another  individual,  under  pretence  of  sanction  of  the  House 
of  Commons.  Gross,  J.,  said  of  the  same  case(^)  that  it 
was  declared  by  a  great  authority  to  be  a  disgrace  to  the 
country. 

In  1799  a  criminal  information  was  refused  against  a 
bookseller  for  printing  a  report  of  the  Committee  of  Secrecy 
of  the  House  of  Commons,  though  it  reflected  on  the 
character  of  an  in  dividual,  (/i)  Lord  Kenyon,  C.J.,  observing 
that  as  the  publication  was  a  true  copy  of  the  report,  there 
was  not  the  least  pretence  for  the  motion.  His  Lordship 
said  fiirther:  "This  is  an  application  for  leave  to  file  a 
criminal  information  against  the  defendant  for  publishing  a 

Per  Lord  Denman,  C.  J.,  Stockdale  v.  Hansard  (11  A,  &  E.  299). 

11  A.  &  E.  297.  (c)  2  Jac.  2. 

He  was  not  Speaker  at  the  time  the  case  was  adjudged. 

10  St.  Tr.  App.  p.  34,  n. ;  Dig.  L.  L.  75 ;  Show.  Rep.  471. 

Hear.  v.  Wright  (8  T.  R.  296).  (g)  Id.  297. 

Bej:  V.  Wright  (8  T.  R.  298). 
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libel ;   so  that  the  application  supposes  that  this  publication      Paw  iv. 
is  a  libel.     But  the  inquiry  made  by  the  House  of  Commons    oium  x. 
was  an  inquisition  taken  by  one  branch  of  the  Legislature         — 
to  enable  them  to  proceed  further,  and  adopt  some  regula- 
tions for  the  better  government  of  the  country :  this  report 
was  first  made  by  a  committee  of  the  House  of  Commons, 
then  approved  by  the  House  at  large,  and  then  communi- 
cated to  the  other  House,  and  it  is  now  sub  judice ;  and 
yet  it  is  said  that  this  is  a  libel  on  the  prosecutor.     It  is 
impossible  for  us  to  admit  that  the  proceedings  of  either  of 
the  Houses  of  Parliament  is  a  Hbel.''     "  Though  the  defen- 
dant,'^  said  Lawrence,  J., (6)  "was  not  authorised  by  the 
House  of  Commons  to  publish  the  report  in  question,  yet, 
as  he  only  published  a  true  copy  of  it,  I  am  of  opinion  that 
the  rule  ought  to  be  discharged.*' 


CHAPTER    XI. 

CBBimAL  PROSECUTIONS  FOR  UBEIx 

Having  considered  what  constitutes  a  libel,  we  have  now  to 
inquire  how  the  law  against  libels  is  put  into  motion ;  what 
evidence  is  necessary  to  prove  the  charge  of  publishing  a 
libel;  by  what  means  the  accused  may  defend  himself  j  and 
what  penalties  are  incurred  by  the  guilty. 

The  liabilities  of  a  publisher  of  a  libel  are  twofold :  he  ia  twoTom 
hable  to  a  criminal  prosecution  and  to  a  civil  action.  ^biliS^? 

The   present  chapter  will  be   devoted  to  the  criminal 
branch  of  the  subject.  * 

Every  publication  of  a  libel,  be  it  on  the  Christian  religion,  oriminar 
on  morality,  on  the  Crown,  on  the  Government,  on  the  p*"**^"**^"- 
administration  of  justice,  or  on  a  private  person,  is  a  criminal 
ofiFence ;  and  it  may  be  broadly  laid  down  that  wherever  an 
action  would  lie,  there  an  indictment  would  lie  also.  But  the 
converse  of  this  proposition  is  not  strictly  accurate ;  for  no 
individual  has  a  right  of  action  against  another  for  publishing 
a  blasphemous,  obscene,  or  seditious  libel,  unless  it  contain 
something  reflecting  on  himself.  Again,  a  libel  on  a  dead 
man  may,  (6)  under  certain  circumstances,  be  indictable,  as 
tending  to  excite  to  a  breach  of  the  peace,  but  in  no 
case  would  an  action  lie  for  such  a  libel,  for  AcUo  personalia 
iffioritur  cum  persona. 

(a)  8  T.  R.  293.  (6)   Vifk  ante,  pp.  419,  420. 

K  k2 
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Pakt  IV. 

Chaptbb  XL 

Varfont 
methods  of 
criminal 
proMGutlon. 


Infonnatfon 
bj  Attorney- 
0«9er»L 


In  what  oaaei 
§»qffldo 
informatioii 
granted. 


The  criminal  law  may  be  set  in  motion  by  the  Attomey- 
Greneral  filing  an  ex  officio  information ;  by  an  application  to 
the  Court  of  Queen's  Bench  to  order  the  master  of  tte 
Crown  Office  to  file  an  information;  by  summoning  the  libell^ 
before  a  magistrate ;  or  by  going  direct  to  the  grand  jury  at 
the  assizes  or  Central  Criminal  Court. 

The  offence  is  not  triable  at  sessions. 

We  purpose  to  deal,  in  the  first  place,  with  criminal 
informations. 

I.  Cbiminal  Informations. 

The  Attorney-General  has,  at  common  law,  the  right  to 
file  a  criminal  information  for  any  misdemeanor,  (a) 

This  right  has  several  times  been  attacked  in  Parliament 
without  success.  The  House  of  Commons  agreed  in  1688, 
on  the  recommendation  of  a  committee,  that  a  clause  should 
be  inserted  in  the  Bill  of  Bights  abolishing  informations  in  the 
Court  of  King's  Bench ;  but  it  would  seem  that  the  House  of 
Lords  objected  to  it.  (6)  On  the  27th  of  November,  1770,  a 
motion  made  by  Mr.  Phipps,  in  effect  to  take  away  tlie 
power  of  the  Attorney-General  to  file  criminal  informations, 
was  rejected  by  164  against  72  votes,  (c)  And  again  in 
1812,  Ix)rd  Holland,  in  the  House  of  Lords,  moved  the 
second  reading  of  a  Bill  having  the  same  object  in  view.(rf) 
The  debates  on  these  occasions  are  well  worthy  of  attention, 
showing  the  strong  arguments  used  by  men  like  Burke, 
Dunning,  Lords  Erskine,  Holland,  and  Stanhope,  against 
this  extraordinary  prerogative  in  cases  of  libel. 

The  Attomey-Greneral  exercises  this  right  on  his  own 
responsibility,  as  the  Court  will  never  grant  an  information 
upon  his  application,  in  cases  prosecuted  by  the  Crown,  (e) 

He  may,  if  he  thinks  proper,  summon  the  parties  before 
him  to  show  cause  why  the  information  should  not  be  exhi- 
bited, before  he  signs  it.(/) 

The  only  libels  against  which  the  Attorney-General  uses 
his  power  are  those  which  we  have  elsewhere  termed  public, 
such  as  blasphemous,  seditious,  or  obscene  publications,  or 
Ubels  reflecting  on  persons  exercising  public  functions. 

The  last  instance  of  such  a  prosecution,  which,  after  a  care- 
ful search,  we  have  been  able  to  find,  occurred  so  far  back  as 
1830,  when  the  Attorney-General,  Sir  James  Scarlett,  filed 
three  informations  against  the  proprietors  and  printer  of  the 

See  Prynh's  case  (6  Mod.  Rep.  459) ;  Show.  106. 
18  St.  Tp.  1370.  (c)  16  Pari.  Hist.  1176. 

23  Pari.  Debates,  1070, 
(0  Rex  T.  PhiUips  and  others  (3  Burr.  1665  and  4  Burr.  2090). 
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Afoming  Journal  for  libels  on  the  King,  the  House  of  Com-      pa«  iv. 
mons^   the  Lord  Chancellor,  and  the  Duke  of  Wellington,    chafto  xl 
These  prosecutions  were  received  with  universal  dislike  by         — 
all  parties  in  the  country,  (a) 

The  Solicitor-General,  during  the  vacancy  of  the  office  of 
Attomey-Greneral,  may  file  an  ex  officio  information,  and  the 
record  need  not  aver  the  vacancy.  (6) 

The  Attorney-General,  if  he  find  the  information  defective,  iroiupnaiqui, 
may  enter  a  nolle  prosequi,  and  prefer  a  new  charge ;  there- 
fore   the  court  refuses   to   quash  an   information,  on  his 
moid  on.  (c) 

Before  the  stat.  60  Qeo.  3  &  I  Geo.  4,  c.  4,  the  Attorney-  Bringio^onor 
General  might  keep  the  information  hanging  over  the  head  moi^o^^ 
of  the  unfortunate  defendant  as  long  as  he  pleased,  but  by  d«'«nd«it. 
the  ninth  section  of  that  statute  it  is  enacted :  "  That  in 
case  any  prosecution  for  a  misdemeanour,  instituted  by  the 
Attorney  or  Solicitor  General,  shall  not  be  brought  to  trial 
within  twelve  calendar  months  next  after  the  plea  of  not 
guilty  shall  have  been  pleaded  therein,  it  shall  be  lawful  for 
the  court  in  which  such  prosecution  shall  be  depending, 
upon  application  to  be  made  on  the  behalf  of  any  defendant 
in  such  prosecution,  of  which  application  twenty  days  pre- 
vious notice  shall  have  been  given  to  the  Attorney  or 
Solicitor  General,  to  make  an  order,  if  the  said  court  shall 
see  just  cause  so  to  do,  authorising  such  defendant  to  bring 
on  the  trial  in  such  prosecution ;  and  it  shall  thereupon  be 
lawful  for  such  defendant  to  bring  on  such  trial  accordingly, 
unless  a  nolle  prosequi  shall  have  been  entered  in  such  pro- 
secution.^' 

By  the  same  statute  (sect.  8)  the  court  are,  if  required,  to  D«iiTeryoroopy 
order  a  copy   of  the  information  to   be   delivered,   after  ^  defenSwt" 
appearance,  to  the  defendant  or  his  attorney  or  clerk,  in 
court,  free  of  expense,  provided  no  copy  has  previously  been 
given. 

The  trial  is  generally  at  th6  Nisi  Prius  sittings  of  the  Tpui  of 
Queen's  Bench,. and  is  conducted  in  the  same  way  as  an^SrSltton. 
indictment  for  a  misdemeanour  at  the  assizes;    but  the 
Attorney-General  may  demand  a  trial  at  Bar  if  he  prefers 
it.{d) 

The  Attorney-General  is  entitled  to  reply  although  the  Attomey- 
defendant  call  no  witnesses.     This  privilege  was  strongly  rf^J^rlpiy. 
opposed  by  Home  on  his  trial  for  libel,  (e)  but  without  effect. 

(a)  72  Annual  Reg.  4. 

■     RexY.  WUkes  (4  Burr.  2677,  and  in  error  4  Brown's  P.  C.  360). 
Rex  ▼.  Strattm  (Doug.  240).  (d)  1  Str.  644, 

See  20  How.  St  Tr.  660 ;  Cowp.  672. 
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Informfttions 
filed  by  order 
of  Queen'! 


Whether  a  counsel  who  appears  for  the  Attomey-Greneral 
has  the  right  of  reply,  is  not  quite  clear.  Kelly,  O.B.,  at 
the  late  trial  of  Margaret  Waters  at  the  Old  Bailey  for 
murder,  decided  that  the  learned  serjeant  who  represented 
the  Attorney-General  was  entitled  to  reply,  even  if  no 
evidence  were  called  for  the  prisoner,  (a)  Lord  Tenterden 
held,  in  the  case  of  Bex  v.  Mar8den,(b)  that  wherevw 
the  Kong's  Counsel  appears  officially  he  is  entitled  to  the 
reply.  Pollock,  O.B.,(c)  and  Mellor,  J.,(i)  have  also 
extended  the  right  to  counsel  representing  the  Attorney- 
General.  On  the  other  hand,  Martin,  B.,(e)  and  Byles,  J.,{/) 
hold  that  the  right  is  confined  to  the  Attorney-General  in 
person ;  and  Martin,  B.,  said  he  thought  a  prosecution  by 
the  Grown  ought  to  be  conducted  like  any  other  prosecution. 

The  only  other  point  in  which  the  proceedings  under  an 
ex  officio  information  differ  from  those  under  an  information 
filed  by  order  of  the  court,  is,  that  the  Attorney-General  may 
elect  whether  the  sentence  shall  be  passed  by  the  judge  who 
tries  the  case  or  postponed  to  the  ensuing  term;(5f)  whereas 
the  sentences  on  other  informations  must  be  passed  by  the 
Court  of  Queen's  Bench. 

We  now  proceed  to  notice  informations  filed  by  order  of 
the  Court  of  Queen^s  Bench.  (A) 

Formerly  these  informations  were  filed  by  the  Clerk 
of  the  Crown,  who  did  so  upon  any  application,  as  a 
matter  of  course,  (z) 

In  consequence  of  the  injustice  and  oppression  caused  by 

Id)  The  ooTmsel  for  the  priaoner  after  this  intimation  called  witnesaes. 
(6)  M.  &  M.  439.  (c)  Reg,  v.  Gardner  (1  C.  &  K.  628). 

(d)  Reg.  v.  Toakley  (10  Cox  Cnm.  Cas.  406). 

(e)  Reg.  v.  Christie  (1 F.  &  F.  75).     (/)  Reg.  r.  Taylor  (1 F.  &  F.  536). 
(^)  11  Geo.  4  &  1  Will.  4,  c.  70,  b.  9. 

(h)  For  casea  in  which  informations  have  been  granted  see,  in  addi- 
tion to  those  referred  to  in  the  following  notes :  R^  y.  Watson  (2  T.  & 
199,  cited  ante,  pp.  363,  364)  ;  Rex  ▼.  WMU  and  another  (1  Camp.  359, 
cited  ante,  p.  362) ;  Rex.  r.  JolUffe  (4  T.  R.  285,  for  publishing  in  the 
assize  town,  shortly  before  his  trial,  handbills  reflecting  on  the  cmaracter 
of  the  prosecator  and  vindicating  his  own);  Rex  v.  Wake^ld  (I  Sslk.  406; 
1  Vent.  67 ;  for  publishing  that  a  certam  jury  was  suspected  of  bribery 
in  giving  their  verdict) ;  Reg.  v.  Grey  (10  Cox.  Crim.  Cas.  184,  for  publi- 
cations tending  to  prejudice  the  fair  trial  of  certain  prisoners) ;  Rex  v. 
Oshome  (Kel.  30 ;  2  Bam.  K.  B.,  138,  166,  cited  ante,  p.  382^ ;  Reg.  v. 
Gathercole  (2  Lew.  C.  C.  254,  a  publication  imputing  immoral  practices 
W)  ttitoinaaj^  of  a  nunnery) ;  Rex  v.  Staples  (And.  228  ;  Dig.  L.  L.  80, 
a  publication^^flecting  on  a  magistrate)  ;  Rex  v.  Thicknesse  (Dig.  L.  L. 
86,  for  publisODg  a  ludicrous  account  of  an  alleged  marriage  of  a 
married  peer  wiSLan  actress) ;  Rex  v.  Nutt  (Dig.  L.  L.  78;  2  Bam. 
K.B.,  114,  libels  oti  a  company). 

(i)  Rex  v.  Robinson  (1  W.  Bl.  542). 
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the  number  of  friyolous  and  vexatious  mformations  wHicH  were      Paxt  iv. 
fcbus  issued^  at  the  instance  of  malicious  persons  wHo^  even  if    cnAPnit  xl 
defeated  at  the  trial,  escaped  costs  under  the  shelter  of  the         — 
King^s  name,  the  statute  4  &  5  Will.  &  M.  c.  18,  was  passed ;  4  &  5  win  &  ii 
the   preamble  to  which  recited  that  divers  malicious  and^^^ 
contentions  persons  had,  more  of  late  than  in  times  past, 
procured    to    be    exhibited    and    prosecuted  informations 
against  persons  in  all  the  counties  of  England ;  that  after 
the  persons  so  informed  against  appeared  and  pleaded  to 
issue^  the  informers  very  seldom  proceeded  any  further ;  and 
that  thereby  the  persons  so  informed  against  were  put  to 
great  charges  for  their  defence,  and  that,  although  verdicts 
were   given  for  them,  or  a  nolle  prosequi  entered  against 
them^  they  had  no  .means  for  obtaining  costs  against  such 
informers. 

The  first  section  enacts  that  the  Clerk  of  the  Crown  shall 
not,  without  express  order,  to  be  given  by  the  court  in  open 
court,  file  any  information. 

To  obtain  this  order,  counsel  must  be  instructed  to  move  Motion  muitbe 
upon  proper  aflBidavits,  which  must  not  be  entitled  or  they  SSnUi^ 
cannot  be  read,  (a)  for  a  rule  nid,  calling  upon  the  libeller  to 
show  cause  why  the  information  shoald  not  issue. 

The  court  wfll  not  permit  the  motion  to  be  made  by  the 
prosecutor  in  person,  as  it  is  a  general  rule  applicable  to  all 
proceedings  in  the  name  of  the  Sovereign,  that  no  private 
person  can  be  heard  as  an  advocate  in  a  court  of  justice.  (6) 

Where  the  affidavit  on  which  the  rule  had  been  obtained  Affidavit 
was  not  properly  sworn,  the  court  refused  to  enlarge  the  iwSS**^*^ 
rule  in  order  that  the  affidavit  might  be  resworn,  (c)  "  The 
court,^^  said  Lord  Denman,  C.J.,  ''have  been  looking  for 
some  time  for  a  precedent  for  such  an  application,  and  can 
find  no  precedent  in  cases  of  criminal  information.  There 
are  some  cases  with  reference  to  bail.  The  party  ought  to 
have  come  properly  prepared  in  the  first  instance.  No 
injustice  will  be  done,  as  the  party  can  still  prefer  an 
indictment.'' 

The  court  requires  to  be  satisfied  upon  various  points 
before  it  even  calls  upon  the  defendant  to  shew  cause  why 
the  information  should  not  go. 

The  first  requisite  is,  that  the  prosecutor  should  swesar  PzxMeeator  mut 
directly  and  pointedly  to  his  innocence  of  the  charge  con-  SUSomS^" 
tained  in   the  Hbel,  unless  the  subject  matter  is  general 

(a)  Rex  Y.  Rolnnson,  cited  6  T.  R.  642. 

(h)  Rex   V.  Lancashire    (Justices)  (1   Chitty,   602);    Rex  t.  Brice 
(2  B.  &  Aid.  606). 
(c)  Rex  ▼.  Cochshaw  (2  N.  &  Man.  378). 
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faxtIV.     imputation^  or  the  party  libelled   is  abroad    at    a  great 
ChardI  XL    distance. 

—  This   was  laid  down   in  the   case    of    Bex  v.   HctsweU 

amd  Bate,  on  the  prosecution  of  the  Duke  of  Biclmiond(a) 
as  an  invariable  rule^  upon  which  the  court  acts  without 
distinction  of  person,  llie  libel  in  that  case  had  appeared 
in  the  Morning  Post,  imputing  to  the  Duke  a  variety  of 
treasonable  practices  and  designs,  among  other  things  that 
he  had,  in  his  speeches  in  the  House  of  Lords,  opposed  the 
increase  of  the  military  strength  of  the  kingdom,  in  order 
to  facilitate  a  descent  in  this  country  by  the  French ;  and 
also  charging  him  with  haying  conveyed  intelligence  to  the 
ministers  of  France.  The  rule  was  granted  against  HasweU^ 
the  printer  of  the  paper,  on  the  joint  affidavit  of  the  Duke 
and  another  person.  The  Duke  swore  that  he  believed 
himself  to  be  the  person  meant  in  the  libel,  and  that  it  con- 
tained false,  scandalous,  and  malicious  aspersions  and 
insinuations  against  him.  On  a  subsequent  day  a  rule  was 
moved  for  against  Bate,  as  the  publisher,  when  Lord  Mans- 
field, G.J.  said  there  was  an  objection  to  both  rules,  inasmuch 
as  the  prosecutor  had  not  specifically  denied  the  particular 
charges ;  but  he  thought  the  nature  of  the  libel  might 
be  an  exception  to  the  general  rule ;  that  as  to  what  was 
supposed  to  have  been  said  by  his  Grace  in  Parliament,  it 
was  certainly  unnecessary  to  answer  that,  because  what 
passed  there  could  be  questioned  nowhere  else,  and  the  rest 
of  the  Ubel,  being  general  imputations,  did  not  seem  within 
the  rule.  Willes,  J.,  said  he  did  not  well  see  how  the  court 
could  make  any  distinction  between  the  Duke  and  the  lowest 
individual ;  if  the  rule  were  general,  it  ought  to  be  adhered  to 
in  that  case,  and  no  instance  had  been  stated  where  it  had  been 
dispensed  with.  The  other  judges  agreed,  and  ultimately 
the  rule  was  granted  as  to  that  part  of  the  libel  referring  to 
the  Duke's  conduct  in  the  House  of  Lords.  Subsequently 
the  Duke  filed  an  affidavit  expressly  denying  all  the  specific 
charges  in  the  libel.  (6) 
wiMraUbei  Where,  however,  the  libel  reflects  on  several  persons, 

IcvenSpMMDfl.  ^^  court  wiQ  grant  the  information,  although  the  person 
moving  for  it  may  not  be  blameless  ;(c)  and  the  court  will 
grant  it  for  a  libel  on  a  public  body  of  men  without  requir- 
ing an  exculpatory  affidavit.  ((2) 

(a)  Hex  v.  HasweU  and  Bate  (1  Doug.  387.) 

(6)  See  also  i2fec  v.  Wright  (2  Chitty,  162)  ;  Eex  y.  Draper  (8  Smitli, 
890) ;  Rex  v.  Bickerton  (1  Str.  498). 


(c)  Reg.  V.  Gregory  (8  A.  &  E.  907). 
(<0  Rex  V.  Witiia      


llianu  (5  B.  &  Aid.  595)  where  the  libel  was  on  the 
cler£^  of  a  particular  diocese. 
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There  most  be  no  unnecessary  delay  in  coming  to  the  conrt.      fabt  iv. 
In  Hex  V.  Jollie{a)  Littledale^  J.,  said  :  *'  The  rule  is,  that   OHAm  xi 
the  apphcation  must  be  made  within  two  terms  after  the  peuy  to"i»king 
publication,   sufficiently  early  to   enable  the   defendant  to*ppUMtion. 
^hoyr  cause  within  that  term/' 

If  there  is  further  delay,  it  must  be  reasonably  accounted 
for;  as^  for  instance,  that  the  Ubel  had  not  come  to  the 
knowledge  of  the  prosecutor  until  some  time  after  it  was 
published.  (6) 

The  party  who  applies  for  the  information  must  come  to  Oiherprooeed. 
the  coiiij  in  the  first  instance,  as  the  court  will  not  assist  SSre'SSen'*^' 
him  if  he  has  instituted   other  proceedings,  (c)     He  must*"^*"*^- 
place  himself  entirely  in  the  hands  of  the  court  for  the  vin- 
dication of  his  character ;  and  if  it  appears  that  he  has  put 
himself  in  communication  with  the  publisher  for  the  purpose 
of  retorting,  or  with  a  view  of  gaining  redress,  the  court 
will  not  interfere,  (d) 

The  court  will  not  grant  an  information  in  trivial  cases,  (e)  Trivial  cMee. 
Lord  Mansfield  laid  it  down  that  a  proceeding  by  infer-  whero 
mation  was  not  proper  against  a  very  poor  person.  (/)     We  JSy^Soor.** 
can  find  no  later  decision  as  to  this,  but  in  all  probability  it 
would  be  followed,  if  the  attention  of  the  court  were  called  to 
the  circumstances  of  the  defendant  and  to  the  authority 
just  cited ;  as  it  is  an  undoubted  hardship  to  compel  hiTn 
to  incur  the  additional  expense  consequent  upon  that  mode 
of  prosecution,  when  the  prosecutor  may  adopt  the  less 
cumbrous  one  of  presenting  a  bill  at  the  assizes. 

The  affidavit  must  prove  the  publication  by  the  defendant ;  PrimAfaeu 
and  the  court  will  not  be  satisfied  with  merely  pHma  faxsie  pJbiJSSonby 
evidence,  where  conclusive  evidence  is  easily  obtainable  ;(^)  jSSoient'*  °^* 
nor  will  the  court  in  any  case  accept  less  evidence  than 
would  warrant  a  grand  jury  in  finding  a  bill.  (A) 

Formerly,   conclusive    evidence    of   the    publication    of  Proof  of  imbii* 
newspapers  was  readily  obtainable  from  the  Stamp  Office,  ^^^^  '**^^ 
as  the  6  &  7  Will.  4,  c.  76,  provided,  under  heavy  penalties, 
that  no  person  should  print  or  publish  any  newspaper  before 
there  had  been  delivered  to  the  Commissioners  of  Stamps,  or 


(a)  1  N.  &  M.  484 ;  4  B.  &  Ad.  867. 

(6)  See  Rex  Y.  Robmsan  (1  W.  Bl.  642)  ;  Prideam  v.  Arthur  (LofFt. 
893)  ;  Rex  Y.  Murray  (1  Jup.  37) ;  Reg,  v.  Hext  (4  Jur.  889)  ;  Ex  parte 
Hopper  (28  L.  T.  164) ;  Rex  v.  BUhop  (6  B.  &  Aid.  612). 

(c)  Rex  V.  MarshaU  (4  E.  &  B.  476) ;  Reg,  v.  GwUt  (11  A.  &  E. 
687).  (d)  Reg,  y,  Lawson  (1  Q.  B.  486). 

(«)  Ex  parte  Seauclerk  (7  Jur.  378) ;  Reg.  v.  Proprietors  of  Nottingham 
Journal  (9  Dowl.  1044) ;  Rex  v.  Mead  (4  Jur.  1014). 

(/)  Anon.  Loflft.  166.  (a)  Reg,  v.  Baldwin  (8  A.  &  E.  168). 

(A)  Rex  Y,  WilUtt  (6  T.  R.  294) ;  Ex  parte  William  (6  Jur.  1133). 
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Paw  IT.  to  the  properly  authorised  officer  at  the  head  office  for 
CHAPnXL  stamps  in  Westminster,  Edinburgh,  or  Dublin,  or  to  the 
•5"  officer  appointed  by  the  said  commissioners  in  and  for  the 
district  within  which  the  newspaper  should  be  intended  to 
be  published,  a  declaration  in  writing  setting  forth  the  title 
of  the  paper,  a  description  of  the  building  wherein  it  was  to 
be  printed,  and  of  the  building  wherein  it  was  to  be  pub- 
lished ;  the  name,  addition,  and  abode  of  every  person  who 
was  intended  to  conduct  the  actual  printing,  and  of  every 
person  who  was  intended  to  be  the  publisher,  and  of  the 
proprietor,  or,  if  there  were  more  than  two,  then  of  two 
whose  respective  proportional  shares  should  not  be  less 
than  those  of  any  other  proprietor ;  such  declaration  to  be 
made  and  signed  by  every  person  named  therein  as  printer 
or  publisher,  and  by  such  persons  named  therein  as  pro- 
prietors as  should  be  resident  in  the  United  Kingdom.  A 
Iresh  declaration  was  required  in  case  of  any  change  of  the 
proprietors,  printers,  or  publishers.  By  the  8th  section  such 
declarations  were  to  be  filed  and  certified;  copies  of  them  were 
to  be  admitted  as  conclusive  evidence  in  all  civil  and  criminal 
proceedings  of  the  matters  required  to  be  set  forth  in  them ; 
and,  after  the  production  of  such  declaration  in  evidence,  and 
of  a  newspaper  intituled  in  the  same  manner  as  the  news- 
paper mentioned  in  such  declaration,  if  the  names  of  the 
printer  and  pubHsher  and  the  place  of  printing  the  same 
purported  to  be  the  same  as  those  mentioned  in  such 
declaration,  it  was  not  to  be  necessary  to  prove  that  the 
paper  was  purchased  of  the  defendant,  or  at  a  house  or 
building  occupied  by  him  or  his  servants. 

These  enactments  are  now  repealed,  and  therefore  it  may 
be  sometimes  difficult  to  prove  tiie  publication. 
ByporohMeof       In  the  reccut  case  (not  reported)  of  Beg.  v.  Long,  where 
dS^Si^^'  defendant  was  accused  of  pubhshing  a  libel  on  the  Earl  and 
Countess  of  Sefton,  there  was  an  affidavit  by  a  person  who 
had  {)urchased  a  copy  of  the  newspaper  in  defendant's  shop. 
And  it  would  appear  from  the  statute  just  cited  that  that  is 
the  proper  proof  at  common  law,  as  it  enacted  that  where  the 
declaration  and  a  newspaper  corresponding  therewith  were 
given  in  evidence,  such  proof  might  be  dispensed  with. 
ByaffldftTitof        Or,  the  publication  may  be  proved,  as  in  the  case  of  Bex 
•oeompUoe.        ^^  Eoswell  cmd>  Bate,{a)  by  the  affidavit  of  an  accpmplice. 

In    that   case,  Haswell   was   the   printer   of  the   paper 

containing  the  libel.     A  rule  for  a   criminal  information 

having  been  obtained  against  him,   he  made  an  affidavit 

that  the  libel  was  brought  inte  his  shop,  in  manuscript, 

(a)  1  Doug.  387.     Sec  also  Rex  v.  Steward  (2  B.  &  Ad.  12). 
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without   any  name  to  it^   and   that  he  sent  it  to  Bate,      pan  iv. 
who  was  the  editor,  and  that  Bate  sent  it  back  to  him  next    ohapx»  xl 
day  among  other  papers  for  publication.     It  was  objected         — ^ 
that  Haswell  was  an  accomplice,   and  that  therefore  his 
affidavit  was  not  admissible,  and  a  joint  affidavit  of  the 
defendant  Bate  and  several  other  persons  was  produced, 
tending  to  contradict  him;    but  the  court  made  the  rule 
absolute,  and  the  counsel  for  the  prosecution  insisted  upon 
a  role  absolute  against  Haswell  also,  notwithstanding  Lord 
Mansfield^s  question  whether  they  meant  to  proceed  against 
their  own  witness. 

When  we  come  to  the  evidence  to  be  produced  at  the  where  miehM 
trial  we   shall  deal   more  fully  with  the    question — ^what  ^^c"iSt^  **° 
is  sufficient   evidence   of  publication?    but  it  should   be  ®JjJ,J^j^<J[ 
noted  here,  that  if  a  rule  has  been  granted  on  insufficient 
evidence  of  publication,  the  court  will  discharge  it,  although 
the  affidavits  filed  by  the  defendant  in  opposition  to  the 
nde  admit  the  publication. 

This  was  decided  in  the  case  of  Reg.  v.  Baldwin,{a)  where 
Lord  Denman,  O.J.,  said :  '^  "We  have  decided  before,  that 
affidavits  on  showing  cause  cannot  assist  the  party  moving, 
where  the  affidavits  made  in  support  of  the  motion  are 
defective;  because  the  court,  if  it  had  known  the  fact,  would 
not  have  granted  the  rule.'^ 

It  is  necessary  to   guard  against  inserting  improper  or  improper  or 
irrelevant  matter  in  the  affidavits,  as  there  is  danger  of  the  SSSto™* 
court  refusing,  on  that  ground,  to  interfere.  affldaYita. 

In  the  case  of  Rex  v.  Bwm,{b)  Lord  Denman,  G.J.,  said : 
'^  The  prosecutor  has  stated  a  sufficient  case  for  a  criminal 
information ;  but  he  has,  in  the  early  part  of  his  affidavit, 
introduced  words  irrelevant  and  reflecting  on  the  character 
of  the  party  against  whom  he  applies ;  and  afterwards,  in 
explanation  of  something  which  he  states  to  have  passed^ 
he  goes  into  a  narrative  of  matters  impertinent  to  the 
cause,  and  calculated  only  to  prejudice  the  minds  of  the 
court.  Parties  who  come  before  Uie  court  with  affidavits, 
are  to  confine  themselves  to  the  simplest  statement  of  that 
which  induces  them  to  make  the  application,  and  not  to 
enter  upon  discussions  like  this,  unless  the  nature  of  the 
subject  makes  them  absolutely  necessary .'*  The  court  dis- 
charged the  rule  solely  upon  this  ground. 

Wlien  the  rule  is  obtained,  care  must  be  taken  that  it  is  Dr»wiii«  op 
properly  drawn  up.     No  documents  can  be  referred  to  upon  ^^ 

(a)  8  A.  &  E.  168. 

(6)  7  A.  &  E.  198,  and  see  Beg,  v.  Doherty  (1  Am.  &  Hodg.  New 
Tenn  Reports,  16. 
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Past  iv.      the  argument  which  are  not  referred  to  in  the  role,  (a)     It 

oaAPnR  XL    niust  be  drawn  up  '^  upon  reading*'  the  publication,  which 

—        must  be  annexed  to  the  affidavits  and  marked  as  an  exhibit. 

seiTioe  or  raie^  The  rule  must  be  obtained  from  the  Grown  Office,  and  a 
copy  of  it  served  on  the  defendant  personally,  or  bv  leaving  it 
with  some  member  of  his  family  at  his  residence.  The  original 
must  be  shewn  to  the  person  who  is  served  with  the  copy.  (6) 
In  shewing  cause  against  the  rule,  the  defendant  may 
urge  the  tru&  of  the  Ubel ;  for,  as  before  stated,  although 
the  truth  is,  by  itself,  no  answer  to  an  indictment y  the  court 
will  not  grant  its  aid,  by  information,  to  a  tainted  person. 

In  the  case  of  Bex  v.  ^e,(c)  a  rule  nisi  had  been 
granted  against  the  publishers  of  the  Satirist  and  the  Censer 
of  the  Times,  for  the  following  libel:  "  Simon,  but  more  com- 
monly known  in  the  play  world  as  King  Digby,  from  his  skill 
in  palming  that  card  at  ^cart^,  and  who  long  enjoyed  an  un- 
enviable notoriety  among  the  legs  at  the  club  at  Brighton,  is 
living  in  obscurily  in  Devonshire.  He  has  been,  however,  re- 
cently in  town,  and  was  seen  at  Epsom  during  the  races, 
sharply  upon  the  look-out,  it  was  presumed,  for  flats" 
Digby  made  an  affidavit  that  he  was  never  guilty  of  palming 
the  king  at "  ^cart^,''  nor  of  unfair  play  at  cards  or  any  other 
game,  and  that  he  had  not  been  at  Epsom  races  for  about 
seven  years.  The  only  affidavit  in  opposition  was  by 
one  Thomas  Shepard,  who  swore  that  he  was  intimately 
acquainted  with  Digby,  and  that  on  one  occasioo,  when 
Digby  dined  with  him  at  defendant's  residence  in  Shaftes- 
bury-terrace,  Pimlico,  Digby  played  at  ^carte  with  him, 
won  of  him  from  801,  to  85i.,  was  detected  by  him  in 
palming  the  king,  confessed  the  fact,  and  returned  the 
money.  Upon  this  affidavit  the  court  discharged  the 
rule.  But  afterwards  a  new  rule  was  granted,  and  made 
absolute,  on  affidavits  deposing  that  Shepard  had,  on 
oath,  in  the  Consistorv  Court  in  London,  contradicted 
his  affidavit,  and  that  Digby  had  preferred  an  indictment 
for  perjury  against  him,  and  that  the  bill  was  found, 
on  Digby's  oath  denying  the  truth  of  the  statements 
in  Shepard's  affidavits,  and  on  the  testimony  of  several 
other  witnesses;  that  a  warrant  had  been  obtained  for 
Shepard's  arrest,  but  that  he  could  not  be  found,  and  was 
believed  to  have  left  the  country. 

Now  rule.  The  circumstanco  of  the  last  cited  case  were  pecuhar. 

In  general,  where  a  rule  for  a  criminal  information  has  been 
discharged  on  the  merits,  the  court  will  not  grant  a  new 

(a)  Rex  V.  Baldwin  (8  A.  &  E.  168)  ;  Reg.  v.  Woolmer  (12  A.  &  E.  422). 
lb)  Cole  on  Grimiiial  Informatious,  59.  (c)  5  A.  &  £.  780. 
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rale  on  a  second  application  in  the  same  case^  even  upon      Pam  it. 
additional  affidavits.     ''A  party  moving  for  a  criminal  infer-    chaptm  xl 
mation/'  says   Lord  Denman^  0.  J.,(a)    "has  some   great         — 
advantages^  and  he  may  reasonably  be  required  to  collect 
all  the  necessary  materials  for  his  application  when  he  first 
makes  it/'     To  grant  a  new  rule  in  such  a  case^  would  be^ 
according  to  Parke,  J.,(^)  "^  precedent  for  re-enquiry  in 
abnost   every  instance  where  a  criminal  information  was 
moved  for  without  success.     It  would  rarely  happen  that 
the  party  would  not  be  able  to  mend  his  case  on  a  second 
motion.     The  prosecutor  has  another  remedy.'' 

The  defendant  may  also  submit  that  the  affidavits  on  which 
the  rule  was  granted  fail  in  substance  or  form  to  satisfy  the 
requirements  of  the  court,  or  that  they  are  answered  by 
affidavits  made  on  his  behalf. 

If  the  rule  be  discharged  on  a  preliminary  objection,  the  cocta. 
defendant  will  not  generally  obtain  his  costs  ;{c)  but  if  it  be 
discharged  on  the  merits,  the  court  generally  grants  costs. 

On  the  rule  being  made  absolute,  the  prosecutor  must  BMogninnoeon 
enter  into  the  necessary  recognisance,  required  by  4  &  5  SSihSJ*  "'**^ 
Will.  &  M.  c.  18,  s.  2,  which  enacts  "  that  the  clerk  of  the 
Grown  shall  not  issue  out  process  upon  the  information  until 
he  shall  have  taken,  or  had  delivered  to  him,  a  recognisance 
from  the  person  or  persons  procuring  such  information,  to 
be  exhibited  with  the  place  of  his,  her,  or  their  abode,  title, 
or  profession,  to  be  entered  to  the  person  or  persons  against 
whom  such  information  or  informations  is  or  are  to  be 
exhibited,  in  the  penalty  of  twenty  pounds,  that  he,  she,  or 
they,  will  eflfectually  prosecute  such  information  or  infor- 
mations, and  abide  by  and  observe  such  orders  as  the  said 
court  shall  direct,  which  recognisance  the  said  clerk  of  the 
Crown,  and  every  justice  of  the  peace  of  any  county,  city, 
franchise,  or  town  corporate  (where  the  cause  of  any  such 
information  shall  arise),  are  hereby  empowered  to  take." 

The  security  required  by  the  statute  is  only  in  the  penalty 
of  20?.     The  court  will  not  require  it  for  a  larger  amount.  (cZ) 

In  substance,  the  information  is  the  same  as  an  indictment.  Form  of  infor- 
Whatsoever  certainty  is  requisite  in  an  indictment,  the  same,  "»'***'*• 
at  least,  is  necessary  in  an  information;  and  consequently,  as 
all  material  parts  of  the  crime  must  be  precisely  found  in 
the  one,  so  must  they  be  precisely  alleged  in  the  other,  and 
not  by  way  of  argument  or  recital,  (e) 

(a)  Rex  V.  Smithson  (4  B.  &  Ad.  862).  (6)  lb. 

(c)  Reg.  Y.  Proprietors  of  Nottingham  Journal  (9  Dowl.  1043). 

(rf)  Rex  V.  Brooke  and  others  (2  T.  R.  190). 

(0  Hawkins  P.  C.  Bk.  2,  c.  26,  tit.  "Information,"  s.  4. 
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A  form  of  a  criminal  information  will  be  found  in  the 
Appendix ;  and,  as  to  the  substance,  the  reader  is  referred  to 
section  III.  {post),  where  the  requisites  of  an  indictment  are 
set  out. 

After  filing  the  information  and  taking  the  security 
mentioned  above,  the  Crown  Office  issues  a  subpoena,  whidk 
is  made  out  by  the  prosecutor's  attorney  and  a  copy  served 
on  the  defendant,  who  has  four  days  (exclusive  of  Sunday) 
fjpom  the  day  of  the  return  to  appear. 

Under  48  Geo.  8,  c.  58,  s.  1,  a  judge's  warrant  may  be 
issued  to  bring  the  defendant  before  him,  or  some  other 
judge  of  the  Queen's  Bench,  in  order  to  his  being  bound, 
with  two  sufficient  sureties,  in  such  sum  as  shall  be  expressed 
in  the  warrant,  with  condition  to  appear  in  the  said  court 
at  the  time  mentioned  in  the  warrant,  and  to  answer  to  all  and 
singular  indictments  or  informations  for  any  such  offence. 

It  is  more  usual,  however,  to  subpoena  the  defendant ;  and 
if  he  does  not  cause  an  appearance  to  be  entered  within  the 
time  allowed,  the  attorney  for  the  prosecutor  may,  upon  filing 
an  affidavit  of  service  of  the  subpoena,  issue  an  attachment; 
and  if  the  defendant  cannot  be  found,  he  may  be  outlawed. 

After  appearance,  the  prosecutor  may  give  a  rule  to 
j)lead  within  ten  days  after  service,  as  well  in  term  as  in 
vacation; (a)  and  in  case  no  plea  is  entered  within  the  time 
allowed,  judgment  for  want  of  such  plea  may  be  signed  at 
the  opening  of  the  office  on  the  following  morning,  unless 
an  order  of  the  court  or  of  a  judge,  extending  the  time, 
shall  have  been  obtained.  (6) 

When  the  plea  has  been  entered,  the  record  is  made  up 
and  sent  down,  by  a  writ  of  msi  prius,  into  the  county  where 
the  libel  was  published. 

The  trial  is  conducted  as  an  ordinary  civil  action,  subject 
to  the  rules  of  evidence  applicable  to  a  criminal  prosecution. 

What  evidence  is  admissible  and  sufficient  to  bring  home 
the  charge  to  the  defendant ;  what  pleas  he  may  put  on  the 
record;  and  the  evidence  necessary  to  support  them,  are 
set  out  in  section  III.  (post). 

II.  Jurisdiction  of  Justices  of  thb  Peace. 

In  the  last  section  we  dealt  with  the  extraordinary  means 
which  may  be  invoked  to  protect  society,  pubUc  morality, 
and  private  character  from  blasphemous,  seditious,  immoral, 
or  defamatory  publications.  Those  means  are  in  addition 
to,  and  not  a  substitution  for,  the  machinery  by  which  all 
crimes  are  inquired  into. 

(a)  See  No.  17  of  Rules  of  Court  under  6  Vict.  c.  20.     (6)  Rule  19. 
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Upon  complaint  that  any  person  has  pablished  a  libel^  a      pam  iv. 
justice  of  the  peace  may  either  summon  the  accused  to    oamaXL 
appear  before  him  or  some  other  magistrate ;  or  he  may,  if  he  QammooB  or 
think  fit,  issue  his  warrant  for  his  apprehension.     The  more  wammt. 
usual  course  is,  in  the  first  instance,  to  grant  a  summons, 
and  if  the  defendant  do  not  obey  it,  then  to  issue  a  warrant. 

In  the  case  of  Butt  y.  Ooncmt{a)  it  was  argued  that  a 
magistrate  had  no  authority  to  issue  a  warrant  for  the 
arrest  and  commitment  of  a  person  charged  with  having 
published  a  libel,  but  the  court  were  unanimous  in' deciding 
that  he  had.  And,  independently  of  that  judgment,  the 
matter  is  now  set  at  rest  by  11  A  12  Vict.  o.  42,  s.  1,  which 
empowers  any  justice  of  the  peace,  upon  a  complaint  being 
made  before  him  that  any  person  has  committed,  or  is 
suspected  of  having  committed,  '^any  indictable  offence 
whatsoever,''  within  the  limits  of  the  jurisdiction  of  such 
justice,  to  issue  a  warrant  for  his  apprehension ;  or  he  may, 
in  the  first  instance,  issue  a  summons. 

Upon  the  inquiry  before  the  magistrate,  if  the  prose-  Dsfence  before 
cution  establish  a  prima  facie  case,  the  defendant  may  call  "^k*"*™**- 
witnesses  to  prove  that  he  did  not  pubhsh  the  libel ;  that  it 
is  true ;  or  any  other  matter  which  would  be  admissible  as 
evidence  at  the  trial. 

Before  the  passing  of  30  &  31  Vict.  c.  35,  it  might  have 
been  doubtful  whether  the  justices  had  power  to  hear 
evidence  in  justification  of  the  Ubel,  as  the  6th  section  of 
6  &  7  Vict.  c.  96,  which  allows  the  defendant  to  plead  a 
justification,  refers  only  to  the  trial,  and  not  to  the  inquiry 
before  the  magistrate.  On  the  other  hand,  there  are,  as  will 
hereafter  be  seen,  two  charges  upon  which  a  person  accused 
of  publishing  a  defamatory  libel,  may  be  committed,  viz., 
the  common  law  offence,  and  the  offence  created  by  6  &  7 
Vict.  o.  96,  s.  4 — "  maUciously  publishing  any  defamatory 
libel,  knowing  the  same  to  be  false ; "  and,  if  he  proved  to 
the  magistrate  that  the  libel  were  true,  he  could  not  well  be 
committed  on  this  latter  charge. 

However  that  may  be,  by  30  &  31  Vict.  c.  35,  s.  3,  it  is 
provided  that,  in  all  cases  where  any  person  shall  appear, 
or  be  brought,  before  any  justices  of  the  peace,  charged  with 
any  indictable  offence,  such  justice  shall,  before  committing 
him  for  trial  or  admitting  him  to  bail,  ask  the  accused 
whether  he  desires  to  call  witnesses;  and  the  evidence  of  any 
witnesses  he  wishes  to  call  is  to  be  taken  down  in  the  same 
manner  as  the  evidence  for  the  prosecution,  to  be  signed 
by  the  justices,  and  transmitted  with  the  depositions ;  and 
(a)  1  B.  &  B.  548- 
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sncli  witnesses  as  shall^  in  the  opinion  of  the  justices^  giro 
evidence  in  any  way  material  to  the  case^  or  tending  to 
prove  the  innocence  of  the  accused^  shall  be  bound  by  recog- 
nisance to  appear  and  give  evidence  at  the  trial. 

There  are  several  advantages  gained  by  going  into 
evidence  before  the  magistrate^  supposing  there  to  be  a 
legitimate  defence.  The  witnesses  are  bound  over  to  appear 
at  the  trial ;  and^  their  evidence  having  been  taken  down  in 
the  same  way  as  the  evidence  for  the  prosecution^  there  is 
no  danger  of  their  being  tampered  with  in  the  meantime. 
In  case  of  their  death  before^  or  serious  illness  at  the  time  of, 
the  trial,  their  depositions  may  be  put  in  evidence,  and,  if  they 
appear  at  the  trial,  the  judge  has  power  to  allow  their  expenses, 
which  could  not  be  done  unless  they  had  been  bound  over. 

If  the  justices  decide  to  send  the  case  to  trial,  the 
defendant  is  entitled,  as  a  matter  of  right,  to  be  bailed;  as 
at  common  law  every  misdemeanour  is  bailable,  and  libel  is 
not  one  of  those  which  have  been  excepted  by  statute,  (a) 

The  bail  demanded  must  be  reasonable;   and  the  only 
question  the  justices  have  to  determine  is,  the  sufficiency  of 
the  sureties :  they  cannot  enter  into  any  investigation  of 
the  character  or  opinions  of  the  sureties.  (6) 
BeqniriBg  Besides  the  power  of  demanding  bail  from  the  accused,  to 

SS^oQ?**^  answer  an  indictment  for  Hbel,  justices  hav§  claimed  the 
right  to  determine  themselves  whether  the  defendant  has 
been  guilty  of  publishing  a  libel ;  and,  instead  of  sending 
him  to  trial,  to  require  sureties  of  good  behaviour,  and  in 
default  to  commit  him  to  prison. 

Lord  Camden,  in  the  case  of  Rex  v.  Wilkes, {c)  strenn- 
ously  denied  that  a  libeller  could  be  bound  to  find  surety 
of  the  peace,  saying  there  was  only  one  authority  for  the 
proposition — "the  case  of  the  seven  bishops,  where  three 
judges  said  that  surety  of  the  peace  was  required  in  the 
case  of  Ubel;  Judge  Powell,  the  only  honest  man  of  the 
four  judges,  dissented ;  and  I  am  bold  to  be  of  his  opinion, 
and  to  say  that  the  case  is  not  law.  Upon  the  whole,  it  is 
absurd  to  require  surety  of  the  peace  in  the  case  of  a  libeller.'' 
In  Butt  V.  Uonant,{d)  the  authority  of  this  statement  was 
denied.  Park,  J.,  being  very  wroth  with  Lord  Camden  for 
his  "  denunciation  of  dishonesty  against  men  who,  from  no 
other  part  of  their  lives,  nor  from  anything  appearing  in 
the  particular  case,  deserved  such  a  stigma:^'  but  the  only 
point  decided  in  Butt  v.  Oonant  was,  that  a  justice  of  the 
peace  has  power  to  issue  his  warrant  for  the  arrest  of  a 

(a)  11  &  12  Vict  c.  42,  b.  23.         (b 
(c)  2  Wilfl.  151. 


Reg,  V.  Badger  (4  Q.  B.  472). 
1  B.  &  B.  548. 
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person   charged  with   having  published  a  libel^  and^   in      Pah  iv. 
default  of  bfSl,  to  commit  him  for  trial.  Ohapmb  xl 

There  is,  however,  one,  and  only  one,  direct  modem  — 
authority  in  support  of  the  doctrine  that  justices  of  the 
peace  may  demand  sureties  of  good  behaviour  from  persons 
whom  they  may  adjudge  guilty  of  defamatory  libels.  Ha/y- 
lock  V.  8p€urke,{a)  the  case  which  evoked  this  decision, 
was  an  action  of  trespass  brought  against  the  late  Chan- 
cellor of  the  Diocese  of  Ely,  who  was  justice  of  the  peace 
for  the  Isle  of  Ely.  Upon  the  plaintiff  being  brought 
before  him,  charged  with  having  written  on  the  pavement 
"  Donkey  Watt,  the  Railway  Jackass,'^  referring  to  a  Mr. 
Watt,  the  master  of  the  railway  station  at  Ely,  the  justice 
ordered  him  to  find  two  sureties,  and  to  enter  into  his  recog- 
nisance to  keep  the  peace  for  three  months,  and,  upon  his 
refusing  to  do  so,  committed  him  to  gaol.  TTie  warrant  was 
signed  on  the  30th  of  April,  1852,  and  on  the  6th  of  May,  the 
plaintiff  was  brought  up  on  habeas  corpus  before  Coleridge, 
J.,  and  discharged.  The  warrant  was  afterwards  brought 
np  by  certiorari  and  quashed,  and  this  action  was  then 
commenced;  the  defendant  pleading  not  guilty  (bv  statute). 
On  the  trial  before  Pollock,  C.B.,  among  other  pomts  which 
were  taken  for  the  defendant,  it  was  argued  that  he  had 
acted  within  his  jurisdiction,  and,  the  declaration  not  being 
in  case,  and  not  averring  malice,  that  the  action  failed  under 
Stat.  11  &  12  Vict.  c.  44,  s.  13.  The  learned  Chief  Baron 
held  that  there  was  no  jurisdiction,  but  directed  a  verdict 
for  the  defendant,  on  the  ground  that  the  notice  of  action 
required  by  the  statute  ought  to  have  been  given  cdfter  the 
warrant  was  quashed.  The  Court  of  Queen^s  Bench  held 
that  the  notice  was  properly  given,  but  that  a  justice  of  the 
peace  has  jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libel  against  private  individuals ;  and  that, 
if  that  were  true,  the  defendant  had  jurisdiction  in  the 
matter  out  of  which  the  action  arose ;  and,  though  the  pro- 
ceedings were  informal,  and  there  was,  in  die  opinion  of  the 
court,  a  great  want  of  discretion  in  requiring  sureties  upon 
such  an  occasion,  the  action  would  not  lie. 

We  are  not  aware  that  since  this  case  there  has  been 
another  instance  of  an  alleged  libeller  being  required  to  find 
sureties  for  good  behaviour;  and  it  by  no  means  follows, 
hecause  the  court  has  decided  that  justices  of.  the  peace 
have  a  bare  jurisdiction,  and  that,  to  support  an  action 
against  them  for  its  indiscreet  exercise,  malice  must  be 
alleged  and  proved,  that  the  judges  would  not  find  reasons 
(a)  1  E.  &  B.  471. 
L  L 
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pa»i  IV.  to  reverse  their  judgment.  Be  that  as  it  may,  the  power  has 
Obaptui  XL  only  to  be  brought  into  use  to  be  abolished,  either  by  the 
—  Legislature  or  by  the  force  of  public  opinion,  as  it  would 
never  be  tolerated  that  in  a  matter  so  essentially  concerning 
the  liberty  of  the  subject,  magistrates  should  nsnrp  the 
functions  of  the  jury,  and  establish  a  new  censorship  of  the 
press. 
obMMiifi  pubu-  The  powers  given  to  stipendiary  magistrates  and  to  any 
two  justices  of  the  peace  by  the  Act,  *^  for  more  effectually 
preventing  the  sale  of  obscene  books,  pictures,  prints, 
and  other  articles,'*  have  been  sufficiently  pointed  out, 
ante,  p.  314—318. 

m.  Indictmbnts. 

Indictment  need  In  the  last  soctiou  it  was  observed  that  the  power  of 
before  Srert^j^*^^®®  ^^  *^®  pcaco  to  Commit  for  trial  on  a  charge  of 
publishing  a  libel  had  been  disputed  in  the  case  of  Buti  v. 
0<ynant.{a)  It  was  there  contended  by  Vaughan,  Sergt.,  in 
a  very  instructive  argument,  that  the  law  required  an 
indictment  to  be  found  before  the  justices  of  the  peace 
could  cause  the  accused  to  be  apprehended.  It  has  been 
pointed  out  that  this  contention  did  not  prevail  with  the 
court,  and  that  a  modern  statute  had  removed  all  doubt 
upon  the  point. 

Originally,  when  it  was  desired  to  indict  a  libeller,  the 
prosecutor  went  directly  before  the  grand  jury  and  preferred 
a  bill,  without  the  intervention  of  the  magistrates ;  and  that 
course  of  procedure  may  be,  and  still  is,  frequently  adopted, 
as  the  offence  of  Ubel  is  not  included  in  the  Yezatioiu 
Indictment  Act.  (6) 

In  the  present  section  we  propose  to  deal  with  the  points 
which  it  IS  necessary  to  keep  in  mind  in  drawing  an  indict- 
ment or  criminal  information  for  libel. 

An  indictment  for  composing,  printing,  or  publishing 
blasphemous,  seditious,  or  defamatory  libels  cannot  be  tried 
at  sessions  ;(c)  but  obscene  Ubels  are  within  their  juris- 
diction. 

The  bill  must  be  preferred  in  the  county  where  the  pub- 
lication, which  is  relied  on,  was  made ;  but  it  often  happens 
that  the  defendant  has,  by  one  act,  published  the  libel  in  two 
counties.  Thus,  in  Rex  v.  Burdett,{d)  the  Gburt  (Bayley,  J., 
d/ubitante)  held  that  posting  a  sealed  letter  was  a  publication 
in  the  county  where  the  post-office  was  situate,  and  that 

(a)  1  B.  &  B.  648.    See  ante,  p.  611.  (b)  22  &  28  Yict.  c.  17. 

(c)  6  &  6  Vict.  c.  38.    See  Re  Armstrong  (Cox  Crim.  Cas.  842). 

(d)  ^B.&  Aid.  96. 


Preferring 
Indictment 
before  grand 
Jniy  direct 


Jnrlfldietlon  of 
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where  a  defendant  writes  a  letter  in  one  county  with  the      Past  iy. 
intent  to  publish  it  in  another^  and  does  afterwards  publish   OBAm  xl 
it  there,  he  may  be  indicted  in  either  county.  — 

The  most  convenient  course  is  to  lay  the  indictment  in 
the  county  where  the  libel  was  made  manifest,  or  ^' pub- 
lished'^  in  the  popular  sense  of  that  word,  (a) 

The  indictment  must  charge  that  the  defendant  '' did  indiotai«nt 
publish ; "    as  merely  writing  a    libel    is    not    a  misde-  !^^l!!bUoi!iSa." 
meanor.(i) 

The  libel  itself  must  be  accurately  set  out,  either  by  tran-  How  uimi  vmj 
scribing  it  verbatim  or  by  setting  out  the  particular  words  ***"**  ****** 
complained  of;  and  if  tiiere  are  several  libellous  passages 
in  different  parts  of  the  writing,  they  should  be  set  out  in 
the  following  manner :  '^  In  a  certain  part  of  which  said 
Ubel  there  was  and  is  contained,^'  &c.,  *'  and  in  a  certain 
other  part  of  the  said  Ubel  there  was  and  is  contained,^' 
&c.(c) 

Tf  the  words  complained  of  are  in  a  foreign  language,  they  liimi  in  ronign 
must  be  set  out  in  the  original,  with  a  correct  translation.  (c2)  '•°«°*«^ 
A  mistranslation  may  vitiate  the  indictment,  (e) 

The  indictment  should  charge  the  libel  to  have  been  written  indiotmentmuBt 
and  published  "  of  and  concerning ''  the  person  libelled.        S^S^^/'wd'*" 

In  the  case  of  Rex  v.  Ma/r8den{f)  the  omission  of  those 2?2JaJjSieUed 
words  was  held  fatal,  upon  the  ground  that,  without  them, 
it  did  not  conclusively  appear  that  no  other  person  than 
the  prosecutor  could  have  been  intended,  although  it  was 
averred  that  the  defendant  intended  to  vilify  the  prosecutor, 
he  having  been  Mayor  of  Colchester,  and  to  cause  it  to  be 
believed  that  he,  "as  such  mayor,*'  had  practiBed  corruption, 
and  been  guilty  of  abuse  in  respect  to  granting  a  licence  to 
one  J.  L.  to  retail  beer;  and  although  innuendos  pointed 
the  different  parts  of  the  libel  to  the  prosecutor,  and  to  the 
granting  of  the  licence. 

The  indictment  must    contain    averments   of  any  facts  innaeadoei. 
which  are  necessary  to  connect  it  with  the  prosecutor  or 
the  subject  of  the  libel. 

An  innuendo  means  nothing  more  than  the  words  "  id  esty^ 
"videlicet/'  or  "meaning,"  or  "  aforesaid,*'  as  explanatory  of 
a  subject-matter  sufficiently  expressed  before ;  as — "  such  a 
one,"  meaning  the  defendants,  or  '^suoh  a  subject,"  meaning 
the  subject  in  question. 

(a)  Ab  to  the  venue  in  the  casc  oi  indictments  preferred  at  the  Central 
Cnminal  Court,  see  4  &  6  WiU.  4,  c.  36,  8.  3 ;  and  Reg,  y.  Gregory  (7 
Q.  B.  274 ;  14  L.  J.  82,  M.  C). 

(h)  Reg.  T.  Burden  (4  B.  &  Aid.  95).  (c)  1  Camp.  353. 

(<0  Zenobio  v.  AxteU  (6  T.  R.  162).    Bex  y.  Goldstein  (8  B.  &  B.  201). 

(«)  1  Wms.  Saunders,  242 ;  Sty.  263.  (/)  4  M.  &  S.  164. 
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Pabi  IV. 
OBAmm  XL 
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Inasmucli  as  an  innnelndo  is  only  used  as  a  word  of  expla- 
nation^ it  cannot  extend  the  sense  of  the  expressions  in  the 
libel  beyond  their  own  meanings  unless  something  is  put  cm 
the  record  for  it  to  explain. 

Thus,  in  an  action  upon  the  case  against  a  man  for  sayiof 
of  another^  "  He  has  burnt  my  barn/'  the  plaLntifT  cajmol 
there,  by  way  of  innuendo,  say,  "  meaning  his  bam  full  of 
com/'  because  that  is  not  an  explanation  of  what  was  sail 
before,  but  an  addition  to  it.  But  if,  in  the  introduction,  ifc 
had  been  averred  that  the  defendant  had  a  bam  iiill  of  corn, 
and  that,  in  a  discourse  about  that  bam,  the  defendant  had 
spoken  the  words  charged  in  the  Ubel  of  the  plaintiff,  aft 
innuendo,  of  its  being  the  bam  full  of  com  would  have  beeft 
good,  says  De  Grey,  G.J.,  delivering  the  unanimous  opinioi 
of  all  the  judges  to  the  House  of  Lords  in  the  case  of  Bex  r« 
Home.{a) 

Where  the  writing  itself  imports  a  libel  no  innuendo  ii 
necessary.  ' 

Thus,  where  it  was  contended  that  the  words  ^'FrcoeB 
Snake''  could  not  be  deemed  libellous  unless  shown  to 
so  by  an  innuendo,  Coleridge,  J.,  said :  '^As  to  the  necesail 
of  an  innuendo,  the  jury  and  court,  in  such  a  case  as 
are  in  an  odd  predicament  if  they  alone,  of  all  persons, 
not  to  understand  the  allusion  complained  of.  Suppose 
libel  had  said  the  plaintiff  acted  Uke  a  Judas,  must 
history  of  Judas  have  been  given,  and  referred  to  by 
innuendo  ?  We  ought  to  attribute  to  a  court  and  jury  anj 
acquaintance  with  ordinary  terms  and  allusions,  whethef 
historical,  or  figurative,  or  parabolical."  (i) 

If  an  innuendo  is  bad,  and  on  the  face  of  it  repugnani 
to  the  words  of  the  libel,  it  may  be  rejected  as  surplusage^ 
and,  if  the  words  are  libellous  in  themselves,  the  indictmeni 
remains  good;(c)  but  if  the  words  are  capable  of  two  senses, 
and  the  innuendo  ascribes  one  meaning  to  them,  and  is  good 
on  the  face  of  it,  then  it  cannot  be  rejected,  but- must  be 
proved,  (c?) 

The  indictment  is  firequently  removed  by  certiorari  into 

(a)  Cowp.  682.  See  also  the  case  of  ilex  v.  Burdett  (A  B.  &  Aid.  816). 
AbDott,  C.J.,  Binrs,  with  reference  to  the  aboye-citea  langnage  of  De 
Grey,  C.J. :  "  The  judgment  of  which  the  above  is  part  has  uniyenallj 
been  considered  the  best  and  most  perfect  exposition  of  the  law  upon 
this  subject." 

(b)  Hoare  v.  Siherlock  (12  Q.  B.  688):  see  Harvey  v.  French  (2  TVr. 
586  ;  1  C.  &  M.  11).  ^ 

(c)  Harvey  v.  French  (1  C,  &  M.  11 ;  2  TVr.  686).  Barrett  v.  Long 
(8  H.  L.  Gas.  413). 

(/Q  Williamx  v.  Stott  (3  Tyr.  688 ;  1  C.  M.  676).  ! 


Digitized  by 


Google 


CRIMINAL  PBOSECTJnONS,  517 

the  Queen's  Bencli^  so  as  to  secure  the  advantage  of  a      pastiv. 
special  jury,  and  the  opportunity  of  moving  the  court,  in    obarib  xl 
case  of  a  verdict  being  found  against  the  defendant.  — 

The  Court  of  Queen's  Bench  may  order  any  indictment 
removed  into  that  court  by  certiorcm,  to  be  tried  at  the 
Central  Criminal  Court,  (a) 

The  first  allegation  in  the  indictment  which  it  is  necessary  prooh  of 
for  the  prosecutor  to  prove  is,  that  the  defendant  published  i~*>'*c**»«»' 
the  matter  which  is  charged  against  him. 

This  leads  us  to  consider  what  constitutes  a  publication,  who  is  a 
and  we  cannot  find  a  better  definition  than  that  given  by  X"**"">>"'- 
Bayley,  J.,  in  the  case  of  Bex  v.  Oarlile.{b)  He  there  says: 
'^  It  is  right  that  it  should  be  known,  not  only  that  the  party 
who  originally  prints,  but  that  every  party  who  utters,  who 
sells,  who  gives,  or  who  lends,  a  copy  of  an  ofiensive  publica- 
tion will  be  liable  to  be  prosecuted  as  a  publisher.'' 

Publication  may  be  proved  by  evidence  that  the  libel  was  Proof  of  pawi- 
bought  in  defendsmt's  shop ;  and  this  is,  perhaps,  the  readiest  ceding  i«^°^^* 
proof  when  the  prosecution  is  directed  against  the  person  Jjg^**  p**^ 
who,  in  the  common  acceptation  of  the  word,  is  the  pub- 
lisher. 

In  the  case  of  Bex  v.  Almon{c),  Lord  Mansfield,  in 
answer  to  one  of  the  jury,  said  :  "  I  have  always  understood, 
and  take  it  to  be  clearly  settled,  that  evidence  of  a  public 
sale,  or  public  exposal  to  sale,  in  the  shop,  by  the  servant  or 
anybody  in  the  house  or  shop,  is  sufficient  evidence  to  con- 
vict the  master  of  the  house  or  shop,  though  there  was  no 
privity  or  concurrence  in  him,  unless  he  proves  the  contrary, 
or  that  there  was  some  trick  or  collusion."  A  new  trial  was 
moved  for  on  the  ground  that  a  master  is  not  answerable, 
in  a  criminal  case,  for  the  conduct  of  his  servant  where  his 
privity  is  not  proved ;  but  the  court  upheld  Lord  Mansfield's 
ruling,  and  refused  to  grant  a  rule. 

The  Legislature,  as  was  pointed  out  when  we  were  deal- 
ing with  the  evidence  of  publication  necessary  to  support 
an  application  for  a  criminal  information,  have  sanctioned 
this  mode  of  proof  by  reciting  it,  in  one  of  the  repealed 
sections  of  6  &  7  Will.  4,  c.  76,  as  unnecessary  when  a  copy 
of  declarations  filed  at  the  stamp  office,  and  a  newspaper 
agreeing  therewith,  are  put  in. 

If,  however,  the  author,  and  not  the  publisher,  is  *li©  JS??JgS!Mt*' 
defendant,  it  will  be  sufficient  proof  of  publication  against  MOwr. 
him  to   show  that   the  manuscript  is  in  his  handwriting, 

(a)  19  Vict.  c.  16,  b.  1. 

(5)  Rex  V.  CarUle  (8  B.  &  Aid.  169),  and  see  LamVs  case  (9  Coke,  59). 

(c)  20  How.  St.  Tr.  888. 
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Past  IV.     and  that  it  is  printed  and  pnblislied^  although  there  be  no 
CRARn  XL   evidence  that  he  directed  the  one  or  the  other,  (a) 

—  Lord  Holt  held  that  where  a  Kbel  is  produced,  written  by 

a  man's  own  hand,  and  the  author  of  it  is  not  known^  he  is 
taken  in  the  niainer,(6)  and  that  throws  the  proof  upon  him; 
and,  if  he  cannot  produce  the  composer,  the  velvet  'will 
be  against  him.(c) 
Proof  of  band-  Where  the  guilt  of  the  defendant  is  to  be  established  by 
^^**°''  proof  of  his  handwriting,  persons  should  be  called  who  have 

seen  him  write,  or  who  are  acquainted  with  the  character  of 
his  handwriting  by  receiving  or  seeing  letters  or  jiapers 
which  have  purported  to  be  written  by  him,  the  authenticity 
of  which  has  not  been  disputed. 

Thus,  a  clerk  in  a  merchant's  office  may  be  called  to 
identify  the  writing,  by  his  knowledge  of  letters  of  the 
defendant  received  at  his  master's  counting  hoase.((2) 
ByoompArtooiL  Formerly  the  law  did  not  allow  the  comparison  by  the 
jury  or  by  witnesses  of  the  libel  with  other  writings  of  the 
defendant,  but  now  by  28  &  29  Vict.  c.  18,  s.  8,  *^  com- 
parison of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine,  shall  be  per- 
mitted to  be  made  by  witnesses;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  maybe  submitted 
to  the  court  and  jurv,  as  evidence  of  the  genuineness  or 
otherwise  of  the  writm^  in  dispute." 

Experts  may  make  this  comparison  as  well  as  vritnesses 
who  have  personal  knowledge  of  defendant's  handwritingp. 
In  the  recent  case  of  Beg,  y.  Waters, {e)  the  evidence 
on  which  the  court  made  the  rule  absolute  for  a  criminal 
information  was  the  affidavit  of  an  expert,  who  had  compared 
the  handwriting  of  an  authentic  paper  with  that  of  the  letter 
in  question. 
BeqnMtingor  It  is  uot  neccssary  to  prove  that  the  defendant  put  pen  to 
u^bw  to  write  paper;  or  with  his  own  hands  sold,  gave,  or  lent  the  libel^ 
or  a  copy  thereof,  to  any  person.  K  he  requested  or  pro- 
cured any  other  person  to  write  or  publish  the  libel  he  is 
equally  guilty. 

Thus  in  the  case  of  Beg  v.  Cooper, {f)  the  evidence  against 
the  defendant  was  that  of  the  editor  of  the  paper  in  whicb 
the  libel  was  pubUshed.     He  stated  that  the  defendant  had 

(a)  Reg.  v.  Lovett  (9  C.  &  P.  468). 

(b)  Mainer,  mainoiir,  manonr,  or  meinour,  from  the  Frendi  mamer^ 
ue.  manu  tractare^  in  a  legal  sense  denotes  tiie  thing  ti^en  away,  fonnud 
in  the  hand  of  the  thief  who  took  it. 

(c)  Rex  V.  Beare  (1  Raym.  417 ;  12  Mod.  221 :  2  Salk,  417). 
{dS  Rex  V.  Slaney  (6  C.  &  P.  218).  (e)  MS. 
(  /)  Reg,  V.  Cooper  (8  Q.  B.  538  ;   15  L.  J.  206,  Q.  B.) 
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expressed  a  wish  to  him  that  he  would  shew  up  the  pro-      paw  iv. 
secutor  and  his  brother,  and  had  told  witness  the  story    chapwr  xl 
which  formed  the  foundation  of  the  libel ;  that  the  witness         — 
had  told  it  to  a  reporter  for  the  paper,  and  that  the  libel 
was  substantially  what  was  so  conununicated ;  that  after- 
wards the  defendant  had  remarked  that  the  article  had  not 
appeared;  that  after  its  appearance  defendant  said  he  had 
seen  it,  and  that  he  liked  it  very  much;  that  the  witness 
had  heard  the  tale  before  the  defendant  told  it  him.  Wight- 
man,  J.,  left  it  to  the  jury  upon  this  evidence  to  say  whether 
the  defendant  had  caused  the  libel  to  be  published,  remark- 
ing that  his  approbation  of  it,  after  publication,  was  evidence 
to  shew  that  it  was  such  an  article  as  he  wished  to  be 
published. 

The  jury  convicted  the  defendant,  and  the  court  refused 
a  rule  for  a  new  trial,  Denman,  C.J.,  saying :  "  K  a  man 
request  another  generally  to  write  a  Hbel  he  must  be 
answerable  for  anything  written  in  pursuance  of  his 
request.  He  contributes  to  a  misdemeanor,  and  is  there- 
fore responsible  as  a  principal.     He  takes  the  chance  of 

what  is  to  be  published That  which   did  in  fact 

form  the  foundation  of  the  libel,  and  which  the  editor 
communicated  to  the  reporter,  was  what  the  defendant 
communicated  to  the  editor;  and  after  the  publication  it 

was  approved  of  by  the  defendant If  we  held  this 

not  to  be  a  publication  by  the  defendant  we  must  go  the 
length  of  exonerating  a  party  who  gives  instructions  for 
a  libel   in  every  case  where  the  libel  published  departs 

from  the  instructions  by  a  single  word Here  I  have 

not  the  slightest  doubt.  There  is  first,  an  employment : 
secondly,  an  identity  of  subject  matter ;  thirdly,  a  com- 
plaint of  delay  in  the  publication ;  fourthly,  an  approval ; 
fifthly,  evidence  that  the  libel  is  substantiaJly  that  which 
was  communicated.^'  Coleridge  and  Wightman,  JJ.,  con- 
curred, principally  on  the  ground  that  the  defendant  had 
approved  of  the  article. 

The  case  of  Parkes  v.  Prescott  cmd  another,  already 
referred  to,  (a)  is  still  more  conclusive  upon  this  point. 
There  an  action  of  libel  was  brought  against  two  guardians 
of  the  poor  for  defamatory  statements  which  were  made  at 
a  meeting  of  guardians,  and  were  afterwards  published  in 
two  newspapers. 

The  only  witnesses  examined  were  the  reporters  who  had 
been  present  at  the  meeting  in  the  ordinary  course  of  their 

(c)  iln^,pp.  422-426,  L.  Rep.  4  Ex.  169;  88  K  J.  106,  Ex.;  20  L.  T. 
.637. 
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duty.  They  proved  the  substantial  accuracy  of  the  reports, 
and  that  during  the  discussion  the  defendant  Ellis  said: 
"  He  hoped  the  local  press  would  take  notice  of  this  very 
scandalous  case/^  and  requested  the  defendant  Prescott  to 
give  an  outline  of  it.  This  Prescott,  who  was  in  the  choir, 
did^  sayings  ^'  I  am  glad  gentlemen  of  the  press  are  in  the 
room,  and  I  hope  they  will  take  notice  of  it ;  *'  upon  which 
the  defendant  Ellis  added,  "And  so  do  I/'  Prescott  also 
said  he  hoped  publicity  would  be  given  to  the  matter. 
Martin,  B.,  directed  a  verdict  for  the  defendants  on  the 
ground  that  there  was  no  evidence  of  publication.  To  this 
ruling  a  bill  of  exceptions  was  tendered,  and  the  conrt  of 
Exchequer  Chamber  held  it  to  be  a  misdirection,  and 
awarded  a  venire  de  novo.  The  court  were  not  unanimous, 
the  majority  of  the  court  (Keating,  Montague  Smith,  and 
Hannen,  JJ.)  holding  that  the  case  ought  to  have  been  left 
to  the  jury,  on  the  ground  that  where  a  man  request-s 
another  to  publish  defamatory  matter  of  which,  for  the 
purpose,  he  gives  him  a  statement,  whether  in  full  or  in 
outHne,  and  the  agent  publishes  the  sense  and  substance  of 
it,  although  to  some  extent  in  his  own  language,  the  man 
making  the  request  is  liable  to  an  action  as  the  publisher. 

Byles  and  Mellor,  JJ.,  dissented,  and  to  the  learned 
judgment  of  Byles,  J.,  we  will  call  attention,  as  showings 
the  distinction  between  the  civil  and  criminal  responsibility 
of  a  principal  for  the  tortious  acts  of  his  agent. 

Stated  shortly,  the  grounds  on  which  the  learned  jndge 
supported  the  ruling  of  Martin,  B.,  were :  That  there  was 
no  evidence  of  a  direction  to  publish  the  precise  words; 
that  he  doubted  whether  the  expression  of  a  hope  that  the 
press  would  take  notice  of  the  case,  &c.,  amounted  to  an 
authority  to  publish  in  a  newspaper  defamatory  and  unjusti- 
fiable matter  spoken  at  a  meeting ;  that  it  is  not  sufficient 
at  common  law  that  expressions  equivalent  to  those  in  the 
declaration  were  written  and  published  by  the  defendant, 
but  the  libel  must  be  proved  as  laid,  and  a  variance  is 
fatal;  and,  though  a  variance  is  now  amendable,  no  amend- 
ment could  cure  the  objection,  as  the  evidence  does  not 
show  what  particular  defamatory  expressions  were  or  were 
not  authorised  by  the  defendants.  The  learned  judge  threw 
out  an  opinion  that  an  action  on  the  case  against  the  defen- 
dants, for  inciting  the  reporters  to  defame  the  plaintiff,  would 
have  been  the  proper  remedy,  without  charging  them  with 
the  words  published  by  the  reporters.  He  distinguished  the 
case  of  Beg.  v.  Oooper{a)  on  the  double  ground  that  the 
(a)  Ante,  p.  518. 
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defendant  had  expressed  his  approval  of  the  article  after  it  pau  iy. 
was  published^  and  that  Beg.  y.  Oocper  was  a  criminal  case*  OBinm  zx. 
The  learned  Judge,  upon  this  last  point,  said :  "  That  case  — 
was,  moreover,  a  criminal  case.  It  was  an  indictment  for 
libel ;  and  there  is  a  great  distinction  between  the  anthority 
which  will  make  a  man  liable  criminally  and  the  authority 
which  will  make  him  liable  civilly.  A  principal  is  not 
civUly  liable  for  the  acts  of  his  agent  unless  the  agent^s 
authority  be  by  the  agent  duly  pursued ;  but  the  principal 
may  be  criminally  liable,  though  the  agent  have  deviated 
very  vridely  from  his  authority,  or,  as  Lord  Bacon  puts  it ; 
'Lawful  authority  is  to  receive  a  strict  interpretation, 
unlawful  authority  a  wide  and  extended  interpretation,  Man-' 
data  lidta  redpiunt  strictam  interpretationeniy  sed  illidta 
laiamh  et  exiensami/  ....  It  is  true  that  a  libel  is  a  criminal 
act;  but  in  this  case  the  plaintiff  does  not  proceed  for  the 
criminal  act,  but  for  the  civil  injury.  Beading  the  case  of 
Reg.  V.  Cooper  with  the  light  of  this  distinction  between 
civil  and  criminal  proceedings,  which  distinction  is  clear 
law  and  sound  sense,  it  may  well  be  that  when  a  defendant 
tells  the  editor  of  a  newspaper,  .as  he  did  in  that  case,  to 
'  show  another  up,'  and  the  editor  of  the  newspaper  does  so 
in  gross  terms,  unauthorised  and  not  intended  by  the  defen- 
dant, the  latter  may,  nevertheless,  be  criminally  liable, 
though  he  might  not  be  civilly  liable/* 

A  witness  may  be  asked  if  he  knows  who  wrote  the  libel,  Qa«wtioQito 
but,  if  he  answer  in  the  affirmative,  he  is  not  bound  to  name  ^****^ 
the  person,  because  it  may  be  himself,  (a) 

A  publication  must  be  proved  at  the  venue  laid  in  the  Proof  of  piMse 
indictment.  We  have  seen  that  where  a  man  writes  a  libel  in  ^'p********^ 
one  county,  and  is  a  party  to  its  publication  in  another,  he 
may  be  indicted  in  either.  (6) 

After  proving  the  publication,  the  next  step  is  to  put  the  Patting  in  the 
libel  in  and  have  it  read.  "**^ 

If  the  original  is  proved  to  be  in  the  possession  of  the 
defendant,  and  notice  has  been  given  to  him  to  produce  it, 
and  he  fail  to  do  so,  a  copy  may  be  read.(c) 

When  a  libel  is  printed,  it  would  seem  that  all  the  impres- 
sions are  original ;  and  if  the  defendant  is  connected  with 
the  libel  after  it  was  printed,  a  copy  may  be  put  in,  or  rather 
duglicate,  which  he  has  not  seen.(d) 

libel  read  must  agree  in  all  respects,  save  merevHi«nee 


^  ^j  Ubel 

Rex  V.  Skmey  (5  C.  &  P.  215).  '^^  "" 

Ante  J  pp.  514,  515,  and  see  Bex  v.  Johnson  (7  East,  65). 
Rex  V.  Watson  (2  T.  R.  201). 
Rex.  v.  Watson  (2  Camp.  129). 
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clerioal  erronH*«aoh  as  the  miaspeUing  of  a  word — ^with  the 
indictmeiit.  K  there  is  the  slightest  disagreement  in  the 
sense  it  will  be  fatal,  (a) 

It  is  no  yariance  that  only  part  of  the  libel  is  set  ont ; 
but  if  any  part  qualifies  the  rest  it  may  be  given  in 
evidence.  (6) 

Where  the  defendant  was  charged  in  several  counts  of 
the  indictment  with  having  ^'  composed,  printed^  andjpub- 
lished^'  a  libel  whicbj  as  set  out  in  the  indictment,  differed 
from  the  printed  libel,  but  agreed  with  the  MS.  which  the 
defendant  had  delivered  to  the  printer,  it  was  held  that  he 
might  be  found  gmlty  of  the  composing  and  publishing,  and 
acquitted  of  the  printing,  (c) 

The  court  has  power  to  amend  any  variance  which  may 
appear  between  the  written  evidence  and  the  recital  thereof 
on  the  record,  in  matters  not  material  to  the  merits  of  the 
case,  and  where  the  defendant  cannot  thereby  be  prejudiced 
in  his  defence  on  the  merits. ((2) 

After  the  libel  has  been  read  by  the  officer  of  the  court, 
the  prosecutor  proceeds  to  prove  the  introductory  averments 
which  are  necessary  to  connect  the  libel  with  him. 

For  instance,  if  the  libel  reflects  upon  a  man  in  any  office 
or  profession  which  may  belong  to  many,  it  is  necessary  to 
aver  that  he  acted  in  that  capacity,  and  to  prove  it  accord- 
ingly; and,  though  it  suffices  to  allege  that  he  held  the 
particular  office,  yet,  if  the  indictment  state  he  was  duly 
appointed,  the  appointment  must  be  proved  as  laid,  (a) 

So,  where  an  information  stated  ^^  that  before  the  pub- 
lishing of  the  libel  the  King  had  issued  a  proclamation,  that 
after  tiie  said  proclamation  and  before  the  publishing  of  the 
libel  therein  after-mentioned,  divers  addresses  had  on  occa- 
sion of  such  proclamation  been  presented  to  his  said  Majesty, 
and  that  the  defendant,  well  knowing  the  premises,  but 
maliciously  and  seditiously  intending  to  bring  the  said 
proclamation  into  contempt,  &c.,  and  to  stir  up  sedition,'' 
published  the  libel  in  question,  it  was  held  necessary 
to  prove  the  King's  proclamation;  but,  per  Buller,  J., 
"the  prosecutor  need  not  have  given  any  evidence  at 
all  of  these  addresses;  the  averment  respecting,  these 
addresses  seems  unnecessary;  for  the  information,  after 
stating  the  proclamation  and  the  addresses,  charges   the 

(a)  Rex  y.  Beach  (1  Leach,  135)  ;  and  Hex  y.  Hart  (1  Leach,  145). 

(h)  Rex  V.  Beare  (2  Salk.  417  ;  Ray.  414 ;  12  Mod.  221). 

(c)  Rex  V.  Williams  (2  Camp.  646). 

((0  See  9  Geo.  4,  c.  15;  11  &  12  Vict,  c.46,  8.4;  12  &  13  Vict,  c.45, 
B.  10 ;  14  &  15  Vict.  c.  100,  88.  1,  24,  25. 

(e)  Rex  y.  Martin  (2  Camp.  101).    See  Rex  y.  Budd  (5  Eap.  230). 
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defendant  with  a  seditions  intent  to  bring  the  said  proda-      par  iv. 
mation  into  contempt^  without  noticing  the  addresses  again,    obaruzi. 
The  distinction  between  material  and  immaterial  averments        "^ 
is  perfectly  well  settled ;  if  the  averment  be  material^  that 
is^  if  it  be  connected  with  the  charge^  it  mnst  be  proved;  bat 
if  it  be  totally  immaterial,  and  if  the  libel  be  not  connected 
with  the  averment;  it  need  not  be  proved/' (a) 

In  short;  it  may  be  laid  down  that  introductory  averments  wben  introdao- 
are  only  essential  when  they  make  applicable  to  the  prose-  ^^H^S^ 
cntor^  and  shew  to  be  libellous^  statements  which;  on  their 
face^  do  not  naturally  or  inevitably  refer  to  him  or  appear 
defamatory. 

Where  the  statements  are  clearly  libellous  all  explanatory 
averments  may  be  rejected  as  surplusage. 

It  should  be  noted  here  that  in  a  prosecution  for  a  libel  intent 
on  a  dead  person;  it  is  essential;  as  already  pointed  out;  (6) 
to  aver  and  prove  that  it  was  published  with  intent  to 
bring  contempt  on  the  family  of  the  deceased;  and  to  stir 
np  the  hatred  of  the  King's  subjects  against  them;  and  to 
excite  the  relations  of  the  deceased  to  a  breach  of  the 
peace,  (c) 

This  intent  will  generally  be  sufficiently  proved  by  the  libel. 
Where  the  libellous  words  assume  the  existence  of  the 
extrinsic  factS;  they  operate  as  an  admission;  and  no  further 
proof  is  needed.  ((2) 

To  prove  the  application  of  the  libel  to  the  prosecutor;  Proof  of  w^- 
witnesses  should  be  called  who  are  acquainted  with  him  and  to  proMoaton 
with  the  circumstances  which  gave  occasion  to  the  libel; 
and  who  have  read  the  libel ;  and  they  should  be  asked  to 
whom  they  referred  it. 

In  Du  Bast  v.  Bereafard,  Lord  Ellenborough  held  that  the 
declarations  made  by  spectators;  while  they  looked  at  a 
picture;  were  evidence  to  show  whom  the  figures  were 
meant  to  represent,  (e) 

MaUce  will  be  presumed  from  the  act  of  publication ;  for,  in 
the  language  of  Lord  Campbell;  "  malice;  in  the  legal  accep- 
tation of  the  word;  is  not  confined  to  personal  spite  against 
individuals;  but  consists  in  the  conscious  violation  of  the 
law  to  the  prejudice  of  another And  it  is  a  well- 
established  maxim  that  everyone  must  be  taken  to  intend 
the  necessary  consequence  of  his  deliberate  acts.''(/) 
(a)  Rex  V.  HoU  (5  T.  R.  446).  (6)  Ante,  p.  420. 
(c)  Rex  v.  Topham  (4  T.  B.  126). 

(<0  See  Jones  v.  Stevens  (11  Price,  236);  Berryman  v.  Wise  (4  T.  R. 
''% ;  Yrisarri  v.  Clement  (8  Ring.  441).  (e)  2  Camp.  612. 


(/)  Ferguson  y.  Earl  o/KmnouU  (9  CL  &  F.  321).  See  iiez  ▼.  Harvey 
(2  B.  &  C.  267) ;  Rex  y.  Burdett  (4  B.  k  Aid.  96). 
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SometdmeSj  however^  it  becomes  material  to  prove  express 
malice^  and,  for  this  purpose,  other  publications  by  the 
defendant  may  be  given  in  evidence,  (a) 

No  evidence  is  required  to  show  that  the  libel  is  false;  for 
at  common  law  ''the  truth  or  falsehood  of  a  written  or 
printed  paper  is  not  material  to  be  left  to  the  jmry^  upon  the 
trial  of  an  indictment  or  information  for  a  libel,  l^e  epithet 
false  is  not  applied  to  the  proposition  contained  in  the  paper, 
but  to  the  aggregate  criminal  result,  libeL  We  baj/cUsus 
Kbellus  as  we  ^ajfalmis  proditor  in  high  treason/' (6) 

The  Legislature  have,  however,  created  a  new  offenc5e  by 
6  &  7  Vict.  c.  96,  s.  4,  which  enacts  :  ''  That  if  any  person 
shall  maliciously  publish  any  defamatory  libel  Tmowing  it  to 
he  false,  every  such  person  on  being  convicted  thereof  shall 
be  hable  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years,  and  to 
pay  such  fine  as  the  court  shall  award.'' 

And,  although  the  prosecutor  need  not  burden  himself 
with  the  proof  of  the  falsehood,  to  secure  a  conviction  with- 
out alleging  the  scienter;  yet  it  wiU  be. seen  hereafter  that 
the  defendant  may,  under  certain  circumstances,  give  evi- 
dence of  the  truth  of  the  matters  charged. 
.  By  sect.  3  of  the  Act  last  referred  to,  it  is  enacted  that 
*'  if  any  person  shall  publish  or  threaten  to  publish  any  libel 
upon  any  other  person,  or  shall  directly  or  indirectly  threaten 
to  print  or  publish,  or  shall  directly  or  indirectly  propose  to 
abstain  from  printing  or  publishing,  or  shall  directly  or 
indirectly  offer  to  prevent  the  printing  or  publishing,  of  any 
matter  or  thing  touching  any  other  person  with  intent  to 
extort  any  money,  or  security  for  money  or  any  valuable 
thing  from  such  or  any  other  person,  or  with  intent  to 
induce  any  person  to  confer  or  procure  for  any  person  any 
appointment  or  office*  of  profit  or  trust,  every  such  offender^ 
on  being  convicted  thereof,  shall  be  Hable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  three  years." 

We  come  now  to  consider  what  answer  the  defendant  can 
make  to  the  indictment  or  information. 

At  common  law  he  was  restricted  to  the  .plea  of  not 
guilty. 

Under  this  plea  the  defendant  may  prove  that  he  pub- 
Ushed  the  libel  by  mistake. 

The  cases  which  are  sometimes  quoted  in  support  of  this 

(a)  Stuart  v.  Lovell  (2  Starkie  N.  P.  95). 

lb)  See  opinion  of  the  Judges  delivered  to  the  House  of  Lords 
(22  How.  St.  Tr.  297)  ;  and  Rex  v.  Burke  (7  T.  R.  4). 
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proposition  do  not,  however,  bear  it  out,  and  we  are  left  to      Pam  iv. 
the  dicta  of  judges ;  but  there  can  be  no  doubt  that,  in  the    okarui  xl 
present  day,  proof  that  the  only  connection  of  the  defendant         — 
with  the  Ubel  was  in  innocently  publishing  it,  would  entitle 
him  to  the  verdict. 

In  Bex  V.  Toph(mi,{a)  Lord  Kenyon  says:  ''There  may 
indeed  be  cases,  and  so  it  was  admitted  in  Rex  v.  NuU, 
of  a  publication  in  point  of  law,  where  no  criminal  intention 
can  be  imputed  to  the  party ;  as  where  a  party  delivers  a 
letter  without  knowing  its  contents,  or  delivers  one  paper 
instead  of  another/^ 

Bex  V.  NuU{b)  was  the  case  of  a  criminal  information 
against  a  woman  for  publishing  a  treasonable  libel  j  and  the 
evidence  was,  that  the  defendant  kept  a  pamphlet  shop,  and 
that  the  libed  was  sold  by  her  servant  in  her  absence,  and 
that  the  defendant  did  not  know  the  contents  of  it,  "  nor  of 
its  coming  in  or  going  out/^  Raymond,  C.  J.,  held  that  the 
defendant  was  gmlty  of  publishing  it,  and  that  it  would  be 
very  dangerous  if  the  law  were  otiberwise.  And,  in  answer 
to  a  question  from  defendant's  counsel  as  to  whether  a  post- 
boy who  carried  a  libel,  sealed  up,  into  the  country,  could 
be  punished  for  it,  the  Chief  Justice  answered,  ''  That  there 
the  question  would  be,  whether  the  carrying  by  a  post-boy 
should  be  deemed  in  law  a  publication;  and  in  all  those 
cases  the  mischief  is  equal,  though  the  party's  intention  do 
not  concur/'  The  jury,  however,  in  this  case,  could  not 
agree  to  give  a  general  verdict,  and  desired  to  give  a  special 
one,  and  eventoally  the  Attorney-General  consented  to  the 
withdrawal  of  a  juror. 

There  is  also  a  dictum  of  Lord  Kenyon's,  in  Bex  v.  Lord 
Abmgdony  that  an  inadvertent  publication  would  not  be 
ahbel.(c) 

In  a  civil  case,  Patteson,  J.,  ruled,  that  a  porter  who,  in 
the  course  of  his  business,  delivered  parcels  containing 
hbellous  handbills,  was  not  liable  to  an  action,  if  he  were 
shown  to  be  ignorant  of  their  contents.  ((2) 

It  was  always  competent  to  the  defendant  to  rebut  the  ETidenoe  to 
prima  facie  presumption  of  publication,  which  is  raised  by  S,n°of ^SE^ 
the  fikjt  that  the  libel,  importing  on  its  title-page  to  be  ~**^ 
printed  for  him,  was  bought  in  his  shop;(e)  and  now,  by 
the   7th   section  of  Lord   Campbell's  Act   (6   &   7   Vict. 
c.  96)  :  "Whensoever,  upon  the  trial  of  any  indictment  or 

(a)  4  T.  R.  127. 

(h)  Fitzgib.  47 ;  BamarcL  808.    See  also  Rex  v.  Paine  (6  Mod.  163). 
(c)  1  E^.  228.  (</)  Day  y.  Bream  (2  Moo.  &  Rob.  55). 

(«)  Rexy,  Almon  (5  Burr.  2689). 
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Past  IV.  iixformation  for  the  publioation  of  a  libel,  under  the  plea 
ournoi  XL  of  not  goilty,  evidence  shall  be  given  which  shall  establish 
—  a  presomptive  case  of  pnblioation  against  the  defendant,  hj 
the  act  of  any  other  person  by  his  authority,  it  shall  be 
competent  for  such  defendant  to  prove  that  such  publica- 
tion was  made  without  his  authority,  consent,  or  knowledge, 
and  that  the  said  publication  did  not  arise  from  any  want 
of  due  care  or  caution  on  his  part/' 

There  seems  to  have  been  some  oversight  in  framing  this 
section,  as  it  contains  no  statement  of  what  the  effect  of  the 
evidence,  which  it  allows  to  be  given,  shall  be ;  nor  does 
it  appear  to  allow  any  evidence  which  was  not  formerly 
admissible  at  common  Letw. 

We  can  find  no  decided  cases  in  which  the  defendant  has 
successfully  rebutted  the  presumption  arising  from  the  pub- 
lication by  his  servants  or  agents. 

In  Sex  V.  WaMer,{a)  evidence  was  given  that,  though  the 
defendant  was  proprietor  of  the  paper  in  which  the  libel 
appeared,  he  lived  entirely  in  the  country,  and  that  his  son 
conducted  the  paper  without  interference  on  his  part.  Liord 
Kenyon  told  the  jury  that  he  was  liable. 

In  the  case  of  Bex  v.  Ghitch  amd  others, {b)  the  libel  was 

Published  in  a  London  newspaper,  and  a  witness  for  the 
efendant  proved  that,  at  the  time  of  the  publication,  &atch 
was  living  in  Worceerf^r,  in  an  ill  state  of  health,  and  was 
not  interfering  in  the  conduct  of  the  paper  at  all.  The 
counsel  for  Gutch  (the  late  Sir  F.  Pollock),  in  a  powerful 
argument,  in  which  he  reviewed  all  the  cases,  contended 
that  his  client  could  not  be  found  guilty;  but  Lord  Tenterden 
directed  the  jury  that  as  the  defendant  derived  profit  from, 
and  found  means  to  carry  on,  the  concern,  and  selected  the 
person  to  conduct  the  publication,  he  was  guilty  of  pub- 
lishing what  appeared  in  the  paper,  although  it  could  not  be 
shown  that  he  was  individuaUy  concerned  in  the  particular 
publication,  and  that  it  would  be  exceedingly  dangerous  to 
hold  otherwise;  and  the  jury  found  him  guilty.  On  the 
following  day  another  ex  officio  information  was  tried  (c) 
against  the  same  defendants,  when  Lord  Tenterden  said  he 
did  not  mean  that  some  possible  case  might  not  occur,  in 
which  the  proprietor  of  a  newspaper  would  not  be  crimi- 
nally answerable  for  what  appeared  in  it. 

In  a  note  to  Hawkins'  "Pleas  of  the  Grown,'' (d)  the 
possible  case  is  su^^ested  of  the  printer  being  confined  in 
prison,  to  which  his   servants  have  no  access,  and  their 

8  Esp.  21.  (2^)  1  M.  &  M.  483.  (c)  1  M.  &  M.  488. 

1  Hawkins,  Bk.  1,  ch.  28  (tit.  ««Iibelg''),  sect.  10,  note  a 


Digitized  by  VjOOQ IC 


CEIMINAL  PBOSICUnONS.  527 

publishing  a  libel  without  his  priyity;  in  which  oase^  it  is      past  iv. 
there  said^  the  libel  shall  not  be  imputed  to  him.  orarb  xl 

The  defendant  may  likewise  give  evidence  to  show  that  prf^n^Zf 
the  libel  was  privileged.     As  to  this,  we  need  only  refer 
the  reader  to  what  has  been  said,  in  preceding  clusters  of 
this  work,  upon  privileged  pnblications. 

The  defendant  may  also  prove  that  the  libel  is  not  capable  OfhargroimdM 
of  the  innnendos  laid  in  the  indictment,  and  that  it  does  not  ^  ^'•°** 
refer  to  the  prosecutor  or  to  the  transactions  averred ;  and 
he  may  negative  the  material  facts  averred. 

For  the  purpose  of  showing  the  intention  of  the  defendant,  other  puMgea 
and  explaining  the  meaniug  of  the  libel,  he  is  entitled  to  JSy  ^^Jjii*" 
have  other  passages  from  the  book  or  newspaper,  which  con- 
tains the  libel,  read;  and  it  is  doubtful  whether  he  may 
not  explain  his  meaning  by  other  works  of  his.  (a) 

So  much  as  to  the  defence  allowed  by  the  common  law. 

Now,  under  Lord  Campbell's  Act,  the  defendant  may,  at  PisftjnBtifyiiig 
his  peril  in  case  he  fail,  plead  a  justification  of  the  libel,  in  ^**^ 
addition  to  the  plea  of  not  guilty. 

The  6th  section  of  that  Act  {b)  enacts, ''  that  on  the  trial  of 
any  indictment  or  information  for  a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  hereinafter  mentioned, 
the  truth  of  the  matters  charged  may  be  inquired  into,  but 
shall  not  amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be  published; 
and  that  to  entitle  the  defendant  to  give  evidence  of  the 
truth  of  such  matters  charged  as  a  defence  to  such  indict- 
ment or  information,  it  shall  be  necessary  for  the  defen- 
dant, in  pleading  to  the  said  indictment  or  information,  to 
allege  the  truth  of  the  said  matters  charged,  in  the  manner 
now  required  in  pleading  a  justification  to  an  action  for 
defamation,  and,  ftirther,  to  allege  that  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be  published, 
and  the  particular  fact  or  facts  by  reason  whereof  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be  pub- 
lished, to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply 
generally,  denying  the  whole  thereof;  and  that  if  after  such 
plea  the  defendant  shall  be  convicted  on  such  indictment  or 
information,it  shall  be  competent  to  the  court,  in  pronouncing 
sentence,  to  consider  whether  the  guilt  of  the  defendant  is 
aggravated  or  mitigated  by  the  said  plea,  and  by  the 
evidence  given  to  prove  or  to  disprove  the  same :  Provided 
i^ways,  t^t  the  truth  of  the  matters  charged  in  the  alleged 
libel  complained  of  W  such  indictment  or  information,  shall 
in  no  case  be  inquired  into  without  such  plea  of  justification : 

(a)  Rex  y.  Lambert  and  Perry  (2  Camp.  898).     (b)  6  &  7  Vict.  c.  96. 


Digitized  byLnOOQlC 


528  LAW  OF   UBEL. 

Paet  IV.      Provided,  also,  that  in  addition  to  sucli  plea  it  sliall  be  com- 
'   Ohaptuxl    potent  to  the  defendant   to   plead  a  plea  of  not  ^niltj: 
—         jProvided,  also,  that  nothing  in  this  Act  contained  shall  take 
away  or  prejudice  any  defence  under  the  plea  of  not  goilty, 
which  it  is  now  competent  for  the  defendant  to  make,  under 
such  plea,  to  any  action  or  indictment  or  information  for 
defamatory  words  or  libel." 
AppUee  only  to       It  is  obvious,  from  the  very  nature  of  the  case,  that  this 
petwmai  ubeia.    gQ^j^jj^j^  qjj^j  applies  to  libcls  of  a  personally  defamatory  cha- 
racter; for  the  words  require  not  only  that  the  matter  shoold 
be  true,  but  that  it  should  be  for  the  public  benefit  that 
it  should  be  published;  and  it  would  be  absurd  for  any 
court  of  justice  gravely  to  inquire  whether  the  publication 
of  blasphemous,  obscene,  or  seditious  matter  were  condu- 
cive to  the  pubHc  good,  (a) 
All  m»teri«i  The  plea  must  set  out  the  particular  facts  which  are  relied 

S^iSu  ""*  ^pon  as  proving  the  truth  of  the  libel,  and  also  the  facts 
which  render  the  publication  for  the  public  benefit ;  and  the 
defendant  must  prove  all  the  material  allegations  of  the  plea 
to  the  satisfaction  of  the  jury,  or  the  prosecutor  will  be 
entitled  to  the  verdict.  So  that,  if  the  libel  contain  several 
imputations,  and  the  plea  alleges  the  truth  of  all,  if  the  evi- 
dence fail  as  to  any  of  them,  the  verdict  must  be  entered 
generally  against  the  defendant,  although  the  jury  shonld 
find  some  oi  the  imputations  true.  (6) 

"  It  has  uniformly  been  held  that,  even  in  a  civil  action  for 
libel,  the  plea  of  justification  is  one  and  entire.   It  raises  only 
one  issue ;  and,  unless  the  whole  plea  is  proved,  that  issoe 
must  be  found  for  the  plaintiff.     Some  difference  of  opinion 
has  prevailed  as  to  how  far  a  partial  proof  of  the  justification 
ought  to  operate  in  reduction  of  damages ;  but  all  authorities 
agree  that  there  can  be  no  partial  finding  for  the  defendant 
on  the  ground  that  the  justification  is  partially  established. 
In  a  criminal  prosecution  for  a  libel,  had  liberty  been  given 
by  the  Legislature  to  plead  the  truth  as  a  defence,  without 
any  special    direction   as   to  the  proceedings  in  case  the 
whole  plea  is  not  proved,  the  jury  could  have  had  no  right 
to  find  that  a  part  of* the  justification  is  proved ;  for  there  are 
no  damages  to  be  assessed,  and  the  sentence  to  be  pro- 
nounced rests  exclusively  with  the  court.  But  all  doubt  upon 
the  subject  is  removed  by  the  express  enactment  that,  where- 
ever  there  is  a  conviction  after  a  plea  of  justification,  '  the 
court,  in  pronouncing  sentence,^  shall '  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said 

(a)  See  Reg,  v.  Duffy  (2  Cox  Crim.  Caa.  45). 
lb)  Reg,  V.  Newman  (1  E.  &  B.  568). 
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plea  and  by  the  evidence  given  to  prove  or  disprove  the      pabt  iv. 
same/  ....  It  is  quite  clear  that  the  opinion  expressed  by   chaptu  xl 
the  jury  on  any  particular  parts  of  the  plea  (the  whole  not        — 
being  proved)  could  not  be  entered  on  the  record.'' (a) 

In  the  next  chapter  will  be  seen  more  ftdly  the  ''  manner 
now  required  in  pleading  a  justification  to  an  action.'' 

It  is  not  competent  to  the  defendant  to  prove  that  the  ittMf  not 
imputations  contained  in  the  libel  have  been  previously  S?to?iSen^' 
published  by  other  persons^  and  that  the  prosecutor,  know-  ESjf^SjJJ}^ 
ing  of  them,  has  not  taken  proceedings  against  the  publisher,  prooeedingt 

Lord  Campbell,  C.J.,  refiised  to  admit  evidence  of  this  '*^*°* 
nature  on  the  trial  of  Dr.  Newman  for  libelling  Dr.  Achilli;(6) 
and  Coleridge,  J.,  on  motion  for  a  rule  for  a  new  trial  on  the 
ground  that  the  evidence  was  wrongly  rejected,  said,  *'  It  is 
said  that  you  are  to  infer  the  truth  of  the  statement  made  by 
one  set  of  witnesses  against  the  statement  made  by  another 
set,  because  the  same  circumstances  with  respect  to  the 
same  party  have  been  stated  before,  and  that  this,  having 
been  brought  to  the  knowledge  of  the  party,  he  submitted. 
The  fallacy  is  in  the  word  '  submission.'  It  comes  to  this 
only,  that  he  did  nokorosecute.  There  may  have  been  many 
reasons  for  that — tli^anonymous  nature  of  the  article,  the 
inability  to  fix  on  any  particular  person,  the  ignorance 
whether  the  charge  proceeded  from  a  man  of  character, 
the  poverty  of  the  party  himself,  and  many  other  circum- 
stances that  might  be  suggested,  preventing  a  man  from 
instituting  proceedings  in  a  court  of  justice  on  the  first 
occasion  on  which  the  charge  was  made."(c) 

The  causes  which  led  to  the  passing  of  Fox's  Libel  Act  Fox's  Ltbei  Act 
are  matter  of  history.  Erskine,  by  his  intrepid  and  per- 
sistent defence  of  the  Dean  of  St.  Asaph,  contributed 
perhaps  more  than  any  man,  save  Lord  Camden,  to  gain 
this  security  for  the  Press,  which,  according  to  Lord  Camp- 
hell,  in  effect  defines  a  libel  to  be  "  a  publication  which,  in 
the  opinion  of  twelve  honest,  indepenaent,  and  intelligent 
men,  is  mischievous,  and  ought  to  be  punished."  (d) 

The  first  section  declares  and  enacts  ^'  That  on  every  such  Jury  may  give  a 
trial "   (i.e.,  trial  of  an  indictment  or  information  for  the  S  whSte*'^ 
paaking  or  publishing  any  libel),  '^  the  jury  sworn  to  try  the  n»*terin  i 
issue  may  give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  in  issue  upon  such  indictment  or 
formation,  and  shall  not  be  required  or  directed  by  the 
court  or  judge,  before  whom  such  indictment  or  information 
shall  be  tried,  to  find  the  defendant  or  the  defendants  guilty, 

(a)  Per  Lord  CampbeU,  C.  J.,  1  EL  &  Bl.  677.      (h)  1  E.  &  B.  269. 
(c)  Id,  272.  (<0  5  Lives  of  the  Chanoellora,  350. 

M  M 
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Par*  IV.      merely  on  tlie  ^roof  of  fte  piibHc?ttion  by  sucli  defendant  or 

CBAmi  XI.    defendants  of  tie  paper  charged  to  be  a  Cbel^  and  of  the 

—        sense  ascribed  to  the  same  in  such  indictinent  or  iafbnna- 

tion/' 

cooH  or  judge        Soct.  2  provides/'That  on  every  sitoh  trial  {he  conrt  or 

^i^^on        j^^g®  before  whom  such  indictment  or  information  eliall  be 

nwtter  in  isfloe.  tried,  shall,  according  to  their  or  his  discretioin,  give  thenr  or 

his  opinion  and  directions  to  the  jtiry  on  the  matter  in  issue 

between  the  king  and  the  defendant  or  defendflints  in  like 

manner  as  in  other  crimixial  cases/' 

This  enactment  does  not  oblige  the  jtidge  to  give  hk 
opinion  as  to  whether  the  publication  is  a  10)01,  but  leaves 
it  to  his  discretion  in  each  particular  case,  (a) 
speeui  T«iidiot       By  the  8rd  section  the  jury  are  empowered  to  find  a 

special  verdict,  as  in  other  criminal  cases, 
commitmeiit         Where  defendant  is  convicted  on  a  criminal  information, 
unless  the  proseicutor  consents  to  his  being  bailed,  it  is  a 
matter  of  course  that  he  shonld  be  committed  pending  the 
consideration  of  the  judgment.  (6) 
Aomiittai  !■  Should  the  jury  acquit  the  defendant,  the  matter  is  deter^ 

"°^  mined  for  ever ;  for  the  court  will  never  grant  a  new  trial, 

after  an  acquittal  upon  an  indictment  or  information  for  a 
felony  ol*  misdemeanor,  even  where  there  has  been  a  nua- 
direction,(c)  except  where  the  case  is  of  the  nature  of  a  civil 
action,  such  as  an  indictment  for  the  non-repair  of  a  higli- 
way. 

Lord  Campbell,  in  discharging  a  rule  for  a  new  trial,  on 
an  indictment  for  obstructing  die  navigation  of  a  stream 
or  sheet  of  water,  said  :(d)  '^  The  ground  of  my  decision  is 
that  this  is  a  crimiiial  proceeding,  and  that  the  defendant 
ought  not  to  be  put  twice  in  peril  for  the  same  cause. 
That  rests  upon  a  ma:dm  of  English  law  which  irill,  I  hopef, 
always  be  held  sacred.  I,  for  my  own  paH,  reprdbate  flie 
recent  speculations  as  to  ,the  propriety  of  gt^tin^  A  new^ 
trial  after  acquittals  for  felony  or  muider.  If  tiliere  be  an 
improper  conviction,  it  should  be  Set  aside ;  but  I  hope  the 
same  practice  will  never  prevail  in  the  case  of  an  acquittal. 
When  an  indictment  is  instituted  purely  to  taise  a  question 
of  civil  riffht,  I  agree  with  the  doctrine  which  I  have  found 
establishlsd.  .  .  .  ;  Bui;  where  a  real  offence  is  charged,  it 
would  be  creating  a  dangerous  precedent  to  g^rant  a  new 
trial  after  an  acquittal.''     We  have  quoted  this  judgmeni; 
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because  some  text  books  Isj  it  down  as  the  better  opinion      pakt  iv. 
that  the  court  may  grant  a  new  trial  after  an  acquittal  in    craptui  xl 
all  cases  of  misdemeanor.     There  are  certainly  no  modern         — 
cases  to  support  this  view:  and  so  far  back  as  the  12th 
Gar.  2,  its  correctness  was  denied,  (a) 

When  Fox's  Bill  was  before  the  House  of  Lords^  Lord 
Thurlow  wanted  to  introduce  a  clause  to  authorise  the  court 
to  ffrant  a  new  trial^  if  it  should  be  dissatisfied  with  the 
yeroiGt  giyen  for  the  defendant)  but  Lord  Camden,  who  had 
charge  of  the  bill  in  the  Upper  Hoose^  emphatically  refused 
to  cons0at.(&) 

While^  however,  the  Act  gaye  to  the  Press  the  security  of  moUoo  in 
a  real  trial  by  jury,  it  did  not  take  away  the  protection  of  SSJ  or'ri?^' 
the  judges,  granted  on  motions  in  arrest  of  judgment^  and  "•^  *^*'- 
for  a  new  trial. 

The  4th  section  provides,  that  in  case  the  jury  finds  the 
defendant  or  defendants  gnilty,  he  or  they  may  move  in 
arrest  of  judgment,  on  sucn  ground  and  in  such  manner  as 
by  law  might  have  been  done  before  the  passing  of  the  Act. 

This  motion  must  be  grounded  on  some  objection  appear-  aroondi  of 
ing  on  the  face  of  the  record.  ■'**'*^ 

Mere  formal  defects  cannot  be  taken  advantage  of  in  such 
a  motion ;  for,  by  the  25th  section  of  14  &  15  Vict.  c.  100, 
overy  objeotion  to  any  indictment  for  any  formal  defect 
apparent  on  the  face  thereof,  shall  be  taken  by  demurrer 
or  motion  to  quash  the  indictment,  before  the  jury  shall  be 
Bwom,  and  not  afterwards;  and  every  court  before  which 
such  objection  shall  be  taken  for  any  formal  defect  may,  if 
it  be  thought  necessary,  cause  the  indictment  to  be  forth- 
with amended  in  such  particular  by  some  officer  of  the  court 
or  other  person,  and  thereupon  the  trial  shall  proceed  as  if 
no  such  defect  had  appeared. 

Where,  from  want  of  proper  introductory  averments  and  Amstor 
innuendos,  the  matter  on  the  record  does  not  appear  to  be  i"***™*"**- 
libellous,  the  court  will  arrest  judgment;  and  it  may  be  that 
in  some  cases,  where  prosecutions  are  instituted  for  alleged 
libels,  no  innuendos,  or  avermentH  could  put  a  libellous  gloss 
on  the  matter. 

The  Dean  of  St.  Asaph  succeeded  upon  a  motion  in  arrest 
of  judgment,  upon  the  groimd  fhat  the  indictment  did  not 
contain  a  sufficient  charge  of  Hbel  of  and  concerning  the 
^^g  and  his  Government.  Mr.  Justice  Willes  intimated 
an  opinion  that  if  the  indictment  had  been  properly  drawn 

,  i<0  See  Hex  V.  Reatl  (1  Lev.  9  ;  see  also  2  Burt.  666 ;  Rex  v.  Mann^ 
^  M.  k  8.  837  ;  Rex  v.  Wandmvorth,  1  B.  &  Aid.  63). 
(6)  29  ParL  Hiat.  1687. 

mm2 
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it  might  have  been  supported;  but  Lord  Mansfield  and 
BuUer,  J.^  gave  no  opinion  npon  tbe  point,  (a)  Soj  in  Bex 
V.  Topham,{f>)  after  verdict  of  guilty  on  an  indictment  for  a 
libel  on  a  dead  man,  judgment  was  arrested  for  want  of  an 
allegation  that  the  libel  was  published  with  a  design  to  bring 
contempt  on  the  family  of  the  deceased^  and  to  stir  up  the 
hatred  of  the  King's  subjects  against  them^  and  to  excite 
his  relations  to  a  breach  of  the  peace. 

Where  an  indictment  or  information  contains  seyeral  conntBy 
if  any  one  of  them  is  good  the  judgment  will  stand,  (e) 

The  defendant  must  move  before  sentence,  and  if  the 
indictment  or  information  be  not  in  the  Queen's  Bendi, 
the  motion  must  be  made  after  verdict,  at  the  Ajasiaies; 
and  the  judge  may,  under  11  &  12  Vict.  c.  78^  reserve 
the  point  for  the  consideration  of  the  Court  of  Grown  Cases 
Reserved. 

Although  the  defendant  do  not  move,  the  court  will  of 
itself  arrest  the  judgment,  if  it  appear  that  the  defendant  has 
not  been  found  guilty  of  any  offence  at  law.(eZ) 

The  arrest  of  judgment  sets  aside  all  the  proceedings, 
but  is  no  bar  to  a  fresh  indictment,  (d) 

When  the  information  or  indictment  originated  in  the 
Court  of  Queen's  Bench,  or  has  been  removed  there  by 
certiorari,  the  defendant  may  move  for  a  new  trial  within 
the  first  four  days  of  the  next  term.(/)  K  the  motion 
cannot  be  made  within  those  days,  an  intimation  must  be 
given,  on  one  of  them,  that  counsel  is  prepared  to  make  the 
motion.  (9) 

The  defendants  must  be  present  in  court  when  the  motion 
is  made,  even  though  the  counsel  for  the  prosecution  con- 
sent to  their  absence.  (%) 

A  new  trial  may  be  granted  for  misdirection,  or  the 
wrongful  reception  or  rejection  of  evidence,  or. on  the 
ground  that  the  verdict  was  contrary  to  evidence^  or  on  the 
ground  of  surprise, (i)  or  the  misbehaviour  of  the  jury .(i) 

Where  evidence,  inadmissible  for  the  purpose  for  which  it 

(a)  21  St.  Tr.  1043.  (6)  4  T.  R.  126,  cited  ante,  p.  420. 

(c)  Rex  V.  BenJUU  and  others  (2  Burr.  980,  986). 

((/)  Rex.  V.  Waddingtw  (1  EaaL  146). 

(e)  4  Rep.  46.  Reg.  y.  LarJdn  (28  L.  J.  126,  M.  C. ;  Deaw,  C.  C.  865). 

(/)  Rex  V.  Holt  (6  T.  R.  486). 

Ig)  Reg,  v.  Newman  (1  £1L  &  BL  270). 

(A)  Rex  v.  Askew  (8  M.  &  S.  9)  ;  Rex  y.  Fklder  (2  D.  &  R.  46). 

1%)  Reg,  V.  Whitehouse  and  another  (Dears.  C.  0.  1).  See  Reg.  T. 
Richardson  (8  Dow.  611). 

(k)  Reg.  y.  Fowler  (4  B.  &  Aid.  278) ;  see  Hawkins  P.  C,  Bk.  2, 
ch.  47,  B.  12. 
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is  tendered^  but  admissible  for  anotber  purpose  not  alluded      Past  iy. 
to  at  the  trials  has  been  rejected^  the  coui*t  will  not  grant  a    ohaptib  xl 
new  trial  on  the  ground  of  an  improper  rejection  of  evi-         — 
dence.(a) 

Where  the  verdict  is  imperfect^  so  that  judgment  cannot  rm^  awmw. 
be  given  upon  it,  the  court  will  award  a  venire  de  novo. 

Thus,  in  the  case  of  Rex  v.  Woodfcdl,  where  the  jury 
returned  a  verdict  of  "  guilty  of  the  printing  and  publish- 
ing q:nly/'  the  court  awarded  a  venire  tie  novo,  because  it 
was  impossible  to  say  what  the  jury  meant  by  the  word 
"only/'(6) 

Should  the  defendant  fail  to  have  the  verdict  set  aside  by  jadgment 
any  of  the  above  means,  he  will  be  brought  up  for  judgment. 

Where  the  case  is  not  in  the  Court  of  Queen's  Bench,  the 
sentence  will  be  passed  as  in  other  cases  of  misdemeauor 
tried  at  the  assizes;  and,  of  course,  the  defendant  may  urge 
any  topic  in  mitigation  which  would  be  available  in  the 
Queen's  Bench,  and  support  it  by  witnesses  or  affidavits. 
We  shall,  therefore,  pass  on  to  the  practice  of  the  Court  of 
Queen's  Bench. 

The  rule  of  procedure  laid  down  by  Lord  Kenyon,  in 
Rex  V.  BHnt8,{c)  appears  to  be  still  in  force,  viz.,  that 
"  When  any  defendant  shall  be  brought  up  for  sentence  on 
any  indictment  or  information  after  iferdictj  the  affidavits 
produced  on  the  part  of  the  defendant,  if  any  such  be  pro- 
duced, shall  be  first  read,  and  then  any  affidavits  produced 
on  the  part  of  the  prosecution  shall  be  read ;  after  which 
the  counsel  for  the  defendant  shall  be  heard;  and,  lastly, 
the  counsel  for  the  prosecution.  And  when  any  defendant 
shall  be  brought  up  for  sentence  after  judgment  by  default, 
the  prosecutor's  affidavits  shall  be  first  read,  then  the  defen- 
dant's affidavits ;  after  which  the  counsel  for  the  prosecution 
shall  be  heard ;  and,  lastly,  the  counsel  for  the  defendants. 
If  no  affidavits  should  be  produced,  the  counsel  for  the 
defendants  shall  be  first  heard,  and  then  the  counsel  for  the 
prosecution."  (d) 

''It  is  not  the  practice  in  general  to  give  the  defen- 
dant an  opportunity  of  answering  at  a  future  time  the 
affidavits  produced  by  the  prosecutor When  a  defen- 
dant is  brought  up  for  judgment,  the  only  object  which  the 
court  have  in  view  is  to  discover  the  real  truth  of  the  trans- 
action ;  and  it  is  much  more  probable  that  that  object  will  be    • 

(a)  Rex  y.  Grant  (3  Nev.  &  Man.  106). 

ib)  Rex  y.  WoodfaU  (b  Burr.  2661).  (c)  2  T.  R.  683. 

(d)  The  alfidayits  to  be  used  on  either  side  should  be  entitled  ''In  the 
Queen's  Bench,  The  Qjtiten  against  S.H:' 
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attained  by  the  practice  which  has  hitherto  prevailed^  which 
requires  that  each  party  should  come  prepared  to  disclose 
all  the  circumstances  of  his  case,  than  by  a  contrary  prac- 
tice, which  would  prove  a  source  of  infinite  perjury.  In  the 
case  of  Bex  v.  Archer, {a)  where  the  porosecutor  produced 
affidavits,  in  aggravation,  to  show  a  continuance  of  the 
defendant's  mcdice,  by  expressions  used  subsequent  to  the 
time  of  the  indictment,  the  court  thought  it  reasoii&bla  to 
allow  the  defendant  an  opportunity  of  answering  those  affi- 
davits, begause  it  could  not  be  supposed  that  he  coold  oome 
prepared  to  answer  that  which  was  not  contained  in  the 
indictment. '^  (6) 

The  defendant  was  allowed,  ev^i  so  far  back  as  1774, 
to  urge  in  mitigation  that  he  was  absent  whsm  the  paper 
was  published,  and  that  on  reading  a  copy  he  was  ranch 
hurt  with  the  contents,  and  immediately  forbade  the  sale, 
and  refused  to  let  anybody  see  it.  In  consideratioD  of 
these  circumstances  the  defendant  escaped  with  Hie  (for 
those  times)  very  light  sentence  of  lOOZ.  fine  and  one 
month's  imprisonment,  (c) 

Hone  was  allowed,  on  his  trial  at  the  Ghiildhall^  to^ve 
evidence,  in  order  to  avoid  the  expense  of  an  affidavit^  that 
he  had  stopped  the  sale  of  the  libellous  work.((Z) 

Sir  Francis  Burdett  was  allowed,  in  mitigation  of  punish- 
ment, to  put  in  an  affidavit  that  he  read  statements  in  the 
newspapers  which  induced  him  to  publish  the  libel;  but 
affidavits  that  those  statements  were  founded  on  truth  w&e 
refused..(e) 

And  the  court  will  receive  affidavits  stating  that^  at  the 
time  of  publication,  the  defendant  believed  the  charges  to  he 
true,  and  setting  forth  reasonable  grounds  for  such  belief.  (/) 

In  the  late  case  of  Beg.  v.  Shmmin  (not  reported)^  cSS- 
davits  from  numerous  inhabitants  of  Liverpool  to  the  effect 
that  the  defendant's  paper  had  always  been  well  conducted, 
and  had  been  the  means  of  bringing  about  sanitary  and 
other  reforms  in  the  town,  were  received.  A  memori^,  not 
sworn,  to  the  same  efiect  was  mentioned,  but  not  allowed  to 
be  read. 

Where  defendant  pleaded  a  justification  under  Lord 
Campbeirs  Act,  an  affidavit  deposing  that  before  and  at 
the  time  of  publication,  and  at  the  time  of  pleading,  he 
2  T.  R.  203,  m  notis. 

Per  Curiam,  Rex  v.  Wilson  (4  T.  B.  487). 
Rex  V.  WiUiatm  (Loft.  759). 

(d)  See  3  Burns'  Justice,  350  (13th  editiou). 

(e)  4  B.  &  Aid.  321.  See  also  Rex  v.  Halpin  (9  B.  &  C.  66),  and 
Rex  V.  Bradley  (2  Man.  &  Ry.  152).  (/)  Rex  v.  jSTaftitw,  ubi  ^pnu 
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belipved  the  tratli  of  the  charges  oo^taijaed  in  the  libel  and      pam  iv. 
vdea,  and  that  before  the  pleading  he  had  received  from   OHAnnXL 
Vitcorbo^  in  Italy,  an  affidavit  made  by  a  person  named  in        — 
the  plea  of  justification,  to  the  effect  tht^  9he  had  been 
sedaced  by  the  prosecutor  nnder  the  circumstances  men- 
tioned in  tiie  libel,  was  admitted  to  show  ^hy  the  plea  was 
pleaded.     "  This  part  of  the  affidavit/'  said  Lord  Campbell, 
U.J.,  ''  is  clearly  admissible  under  the  statute,  to  show  why 
this  part  of  the  plea  was  placed  on  the  record;  the  fact  of 
the  plea  being  one  to  be  considered  by  the  court  in  appor- 
tioning the  punishment/' (a)     But  an  affidavit  ,which  was 
rqected  at  the  trial,  for  want  of  authentication  by  the  place 
of  custody  or  otherwise,  was  held  inadmissible  in  connrma- 
tion  of  defendant's  own  affidavit  that  such  a  document  w^ 
cominnTiicated  to  him  before  plea  pleaded.  (6) 

In  aggravation,  the  prosecutor  may  produce  affidavits  AffliUTiii  in 
showing  that  defendant,  after  the  trial,  has  published  other  J^Sh^it^ 
libels,  or  otherwise  misconducted  himself;  but  tKe  defendant 
will  be  allowed  time  to  answer  such  affi(^vit8.(c) 

In  the  case  ofc  JBeaj  v.  Archer  (d)  the  court  received  affidavits 
of  expressions  made  use  of  by  defendaujfc,  confirming  and 
aggravating  his  guilt,  which  had  been  uttered  in  the  hearing 
of  two  persons,  and  by  them  afterwards  related  to  the 
persons  making  the  affidavits,  the  prosecutor  swearing  to 
an  application  to  those  persons  to  come  forward  with  .their 
testimony,  which  they  had  refused;  and  it  was  strongly 
insinuated  that  they  ware  under  the  influence  of  ,the  defen- 
dant. The  court  considered  that  they  were  under  .tl^e 
influence  of  the  defendant,  but  allowed  ^them  and  the 
defendant  an  opportunity  of  answering  such  affidf^vits. 

Aipdavits  of  this  kind  will  not  be  received  unless  they 
-show  that  the  persons  to  whom  the  libel  was  repeated,  and 
wiio  rtfiMiii  to  join  in  the  affidavits,  are  under  the  control  or 
influence  of  1m  •dBfeAdant.(e) 

Where  the  defendant,  editor  .of  a  newspaper,  pleaded 
guilty  to  an  indictment  for  libel,  on  condition  of  being  dis- 
charged on  entering  into  his  own  recognisance  to  appear 
and  receive  judgment  when  called  upon,  and  of  not  being 
called  upon  at  w  if  he  discontinued  tne  publication  of  libels 
on  the  prosecutor,  the  court  refused  to  pass  judgment  unless 
the  prosecutor  produced  an  affidavit  stating  that  the  defen- 
dant had,  since  the  trial,  published  libels  respecting  him.(/) 

(a)  Beg.  v.  Nevoman  (1 E.  & B.  581, 682.  Vtde  ante.p-  527).  (6)  lb. 
{€)  Rex  y.  Withers  (3  T.  R.  482) ;  Rex.  v.  Archer  (2  T.  B.  203,  in  notis), 
id)  Ubi  supra.  («)  Rex  v.  Pinkerton  (2  East.  367). 

(/)  Reg  ▼.  RkharisoH  (8  Bow.  611). 
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Par  IV.  The  court  liBS,  at  common  law,  absolute  discretion  as  to 

CMArnu  XL   the  amouut  of  panishment  which  it  will  inflict  npon  die 

Puotobmant       defendant,  (a)     This  may  consist  of  fine,  imprisonment,  and 

even,  it  would  appear,  corporal  panishment, (^)   together 

with  sureties  for  good  behaviour  for  such  period  as  tiie 

court  may  deem  fit.(c) 

Security  for  The  rieht  of  the  court  to  adjudge  a  misdemeanant  to  gm 

good  behATtoor.  gg^^J,i^  foj.  j^jg  good  bchaviour,  after  the  expiration  of  Ub 

imprisonment,  was  discussed  before  the  House  of  Lords,  cm 

a  writ  of  error,  in  1810;  and  the  question  was  put  to  ^ 

judges — ^Whether,  by  law,  the  Court  of  King's  Bench  can 

adjudge  a  person  convicted  of  misdemeanor  to  give  securi^ 

for  his  good  behaviour  for  a  reasonable  time,  to  be  computd! 

from  and  after  the  expiration  of  his  imprisonment^  himseU 

in  a  sum  named  in  such  judgment,   with   two   sufficient 

sureties  each  in  a  sum  therein  also  mentioned  f     The  onani- 

mouB  opinion  of  the  judges  was  in  the  affirmative,  (f/) 

The  question  answer^  by  the  judges,  it  will  be  observed, 
was  as  to  the  power  of  adjudging  security  to  be  giv^en  for  a 
reasonable  time ;  but,  nine  years  later,  th^  court  sentenced 
GarlUe,  for  two  blasphemous  libels,  to  pay  a  fine  of  1500Z.J 
to  be  imprisoned  for  three  years,  and  to  find  sureties  foz 
good  behaviour /or  the  term  of  his  life,{e) 
Term  of  im.  Lord  Campbell's  Act(/)  limits  the  time  of  imprisonmeni 

prisoomeni  f^j.  ^j^^  publication  of  a  defamatory  libel  to  one  year,  except 
where  the  defendant  published  it,  knowing  it  to  be  false,  is 
which  case  double  the  length  of  imprisonment  may  b€ 
given. 
Seizure  of  eopiM  In  casc  of  vcrdict,  or  judgment  by  default,  against  anj 
OT  mSSSS"'*"'  person  for  composing,  printing,  or  publishing  any  blasphe- 
mous or  seditious  libel,  the  court  may  make  an  order  for  the 
seizure,  carrying  away,  and  detaining  in  safe  custody,  all 
copies  of  the  libel  which  shall  be  in  the  possession  of  the 
defendant,  or  in  the  possession  of  any  other  person  named 
in  the  order  for  his  use;  evidence  upon  oath  having  been 
previously  given,  to  the  satisfaction  of  the  court  or  judge, 

(a)  As  to  amendment  of  the  sentence  and  the  record  as  to  it,  see 
Gregory  v.  The  Qiieen  (16  Q.  B.  970),  and  O'ConneU  v.  The  Qtutn 
(11  CI.  &  Fin.  155).  (b)  See  Bac.  Abr.  tit.  "  libel." 

(c)  It  is  true  that  corporal  punishment  has  not  been  made  part  of 
the  sentence  in  modem  times ;  but  there  is  no  statute  abolishing  it  as  a 
common  law  punishment,  save  as  regards  women,  although  it  is  popu- 
larly thought  to  be  abrogated. 

(rf)  Rex  y.  Hart  and  White  (30  How.  St.  Tr.  1344;  47  H.  of 
L.  Journals,  p.  271. 

(c)  3  B.  &  Aid.  167;  sed  vide  lYwkett  v.  Gratrex  (8  Ci.  B.  1029, 1030). 

(/)  6  &  7  Vict.  c.  96,  BS.  4  and  5. 
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that  a  copy  or  copies  of  the  libel  are  in  the  possession  of     part  iv. 
sach  other  person  for  the  use  of  the  defendant,  (a)  Oha™  xi. 

In  case  the  judgment  is  reversed  or  arrested,  the  copies        — 
so  seized  are  forthwith  to  be  restored  to  the  person  from 
whom  they  have  been  taken,  free  of  all  charges  and  fees.  (6) 

If  final  judgment  be  entered  upon  the  verdict  against 
the  defendant,  then  all  copies  seized  are  to  be  disposed  of 
as  the  court  in  which  judgment  is  given  shall  order  and 
direct,  (c) 

If  the  court  imposes  a  fine  upon  the  defendant,  the  prose-  oosta. 
cutor  will  be  allowed  his  costs  out  of  it  to  the  extent  of  one- 
third  of  the  fine.(cJ) 

As  a  rule,  the  Crown  neither  gives  nor  receives  costs  in  on  ac«aittei 
criminal  cases;  but,  in  addition  to  the  practice  of  allowing  MtiS^UcoetB. 
a  private  prosecutor  his  costs  out  of  the  fine,  the  8th  sec- 
tion of  Lord  Campbell's  Act  provides  "  that  in  case  of  any 
indictment  or  information  by  a  private  prosecutor  [e)  for  the 
publication  of  any  defamatory  libel,  if  judgment  shall  be 
given  for  the  defendant,  he  shall  be  entitled  to  recover  ^07?t 
the  prosecutor  the  costs  sustained  by  the  said  defendant  by 
reason  of  such  indictment  or  information.^' 

The  same  section  provides  "that  on  a  special  j)lea  ofifinoeoa 
justification  to  such  indictment  or  information,  if  the  issue  SlSd  forpio^ 
be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  JSJSJted  to  <>Mt8 
from  the  defendant  the  costs  sustained  by  the  prosecutor  by  ot  such  pioa. 
reason  of  such  plea,  such  costs,  so  to  be  recovered  by  the 
defendant  or  prosecutor  respectively,  to  be  taxed  by  the 
proper  officer  of  the  court  before  which  the  said  indictment 
or  information  is  tried.'' 

Under  4  &  5  Will.  &  M.  c.  18,  s.  2,  a  defendant  to  a 
criminal  information,  who  obtained  a  verdict,  was  entitled  to 
costs,  unless  the  judge  at  the  trial,  in  open  court,  certified 
upon  the  record  that  there  was  reasonable  cause  for  exhibit- 
ing the  information ;  but  by  the  later  statute  of  6  &  7  Vict, 
c.  96,  a  successful  defendant  is  entitled  to  his  costs,  in  spite 
of  the  judge's  certificate. (/) 

It  appears  that  the  proprietor  of  a  newspaper,  who  has  NewBpmrpro- 
been  convicted  and  fined  for  the  publication  of  a  libel  in  JJlJJSJ^^er 
the  paper,  inserted  without  his  knowledge  and  consent  by  •«**"■*  •<"*o''- 
the  editor,  cannot  recover  against  the  editor  the  damages 
sustained  by  such  conviction. (gr) 

(a)  eO  Geo.  8  &  1  Geo.  4,  c.  8,  s.  1.    See  Rea:  v.  Cator  (2  East,  361). 


b)  Id.,  s.  2.  (c)  lb. 

(d)  Cole  on  Crim.  Inform.  109  ;  1  Ch.  Grim.  L.  871. 

(e)  See  Reg.  v.  Duffy  (2  Cox  C.  C.  49). 
(/>  Reg.  V.  Latimer  (15  Q.  B.  1077). 

[g)  Colbttrn  v.  Patmore  (1  Cr.  M.  &  tt.  73). 
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.^98  I^W  OF  LtBSU 

CHAPTER  XII. 
CIVIL  REMEDY  OF  THE  LIBELUa). 

whomayicML    Eybbt  persoii  of  whom  a  libel  is  pabUahed  has  a  rigiit  of 

action,   although  his   only  injaiy  be  that  whioh  tha  law 

presumes  &om  the  publication  of  tibe  de&^matory  aiatter.(a) 

ubei  on  When  the  libel  is  of  a  married  woman,  the  hns^i^d  and 

mMrriedwomftiL  ^^^  must  suc  togethw;  and  if  any  spcidaj  damage  has 

accrued  to  the  husband,  he  msfj  in  the  same  Bfition,  add 

claims  in  his  own  right  for  such  damage,  (ir)    Shoold  aeparate 

actions  be  brought  in  such  a  case,  they  may  be  consolidated 

if  the  court  or  a  judge  shall  think  .fit.(c) 

FMinera.  Where  a  libel  is  published  of  persons  in  their  trade^  all 

the  partners  of  the  firm  may  join  i^  the  action  ;(<{)  hy^  in 

such  action  they  cannot  recover  damage  for  .their  private 

feelings,  but  only  for  the  injury  to  their  trade.(e} 

In  general,  however,  a  jomt  aotion  cannot  be  mfun^ai^ed^ 
although  many  persons  may  be  deiamed  by  one  aad  the 
same  libel,  as  the  wrong  done  -to  any  one  of  £hem  is  not  the 
wrong  done  to  the  others  ;{f)  for,  whc^  one  man  may  soffer 
from  such  a  cause  may  altogether  be  different  from  the 
injury  which  will  accrue  to  another. 
Joint-atoek  The  chairman  of  a  joint-stock  company,  not  incorporated, 

ud  wrpontiong.  but  having  powors  under  an  Act  of  Parliament  to  use  the 
name  of  their  chairman  in  actions  for  recovery  of  debts  or 
enforcing  claims  or  demands  then  due,  or  w^ch  there- 
after might  become  due  or  arise  to  the  company,  an4  indict- 
ments for  offences,  was  held  entitled  to  sue  for  a  libel  on 
the  company.  (9) 

''  That  a  corporation  at  oommon  law  can  sne  in  respeot  of 
a  libel,^^  says  FoUocfc,  G.B.,  "  there  is  no  doubt.  It  would 
be  monstrous  if  a  corporation  could  maintain  no  action  for 
skmder  of  title  through  which  they  lost  a  great  deal  of 
money.  It  could  not  sue  in  respect  of  an  imputation  of 
mi>rder,  or  incest,  or  adultery,  because  it  could  not  commit 
those  crimes.    Nor  could  it  sue  in  respect  of  a  charge  of 

(fl)  Ihorley  v.  Lard  Kerry  (4  Taunt.  355)  ;   Craft  v.  BoUe  (1  Wms 
Sannden,  246,  b). 

e  Common  Law  Procedure  Act  of  1852  (15  &  16  Vict,  c  76),  8.  40. 
lb. 
Forster  and  others  ▼.  Lawson  (11  Moo.  361 ;  3  Bing.  452) ;  MaiUand 
V.  Goyney  (2  E«t,  425). 

(e)  Haythom  and  another  ▼.  Lawson  (3  C.  &  P.  196). 
(?)  Barratt  v.  ColUns  (10  Moo.  451). 
(g)  Williams  v.  Beaumont  X^O  Bing.  260). 
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oormption ;  for  a  corporation  cannot  be  guilty  of  corruption,      Pabt  iv« 
although  the  individuals  composing  it  may.     But  it  would  CHArauT  ziL 
be  very  odd  if  a  corporation  had  no  means  of  protecting        — 
itfSdUT  againat  wrong,  and  if  its  property  is  injured  by  slander, 
it  has  no  means  of  redress  except  by  action.     Therefore  it 
appears  to  me  clear  that  a  corporation  at  common  law  may 
maintain  an  action  for  a  liheL  by  which  its  property  is 
injured.     Then  has  a  corporation  created  under  tiie  19  &  20 
Vict.  c.  47,  the  same  power  ?  ....  In  order  to  carry  on 
business,  it  is  necessary  that  the  reputation  of  such  a  cor- 
poration should  be  protected^  and  therefore,  in  case  of  libel 
or  slander,  it  must  nave  a  remedy  by  aotion.^^(«t)     This  rea- 
soning clearly  applies  to  all  joint-stock  companies,  under 
ipyhatever  statutes  they  may  be  constituted. 

An  ahen  fiiend,  though  domipUed  abroad,  may  maintain  Alien. 
an  action  for  a  libel  on  Um  published  in  England.  ({)) 

Sect.  19  of  the  Common  Law  Procedure  Act,  1860,  pro-  Effector  joinder 
vides  that  ''the  joinder  of  too  many  plaintiffs  shall  not  be  pLiSST"^ 
fatal,  but  every  action  may  be  brought  in  the  name  of  all 
the  persons  in  whom  the  legal  right  may  be  supposed  to 
exist;  and  judgment  may  be  given  in  favour  of  the  plain- 
tiSs  by  whom  me  action  is  brought,  or  of  one  or  more  of 
them,  or,  in  case  of  aiuy  question  of  misjoinder  being  raised, 
then  in  favour  of  such  one  or  more  of  them  as  shall  be 
adjudged  by  the  court  to  be  entitled  to  recover. ^^ 

But,  by  ihe  same  section,  "  the  defendant,  though  unsuc- 
cessful, shall  be  entitled  to  his  costs  occasioned  by  joining 
any  person  or  persons  in  whose  favour  judgment  is  not 
given,  unless  otherwise  ordered  by  the  court  or  a  judge.^' 

The  non-joinder  or  misjoinder  of  plaintiffs  may  be 
amended  either  before  or  at  the  trial  on  such  terms  as  the 
court  or  judge  shall  think  proper,  (c) 

Upon  notice  or  plea  in  abatement  of  non-joinder  of 
plaintiffs,  the  plaintiff  may  amend  the  writ  and  other  pro- 
ceedings before  plea,  and  proceed  in  the  action  on  payment 
of  the  costs  occasioned  by  such  amendment,  and  the  defen- 
dant may  then  plead  de  novo.{d) 

The  action  must  be  brought  within  six  years  next  after  Time  wiuiin 
tha  publication  relied  upon;(6)   but  such  publication  need  J|i'„«'i*J,rbroSght 
not  be  the  first  or  substantial  publication  of  the  newspaper 
or  book. 

Thus,  where  a  libel  appeared  in  a  newspaper,  publisl^ed 


(a)  Metropolitan  Saloon  Omnibus  Company  v.  Hawkins  (A  H.  ft  N.  90 ; 
'    J.  201,  Ex.).  (b)  Pisani  v.  Lawson  (6  Bi  "  ^^  ^  """ 

Common  Law  Procedure  Act,  1852,  sectg.  34,  35. 


28  L.  J.  201,  Ex.).  (b)  Pisani  v.  Lawson  (6  Bmg.  N.  C.  90) 

(r)  Common  Law  Procedure  Act,  1852,  sectg.  34,  35 
(e/)  Sect.  36.  (e)  21  tr4&a  1,  a  16,  &  3. 
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pa»t  IV.  in  1830,  and  at  the  trial,  in  1849,  two  copies  of  the  paper 
CRAeriw  xiL  Were  produced,  one  of  which  copies  came  from  the  British 
—  Museum,  and  the  other  had  been  purchased  before  the 
commencement  of  the  action,  in  1848,  at  the  newspaper 
office  of  the  defendant,  by  a  witness  who  had  been  sent  by 
the  plaintiff  to  make  tibe  purchase,  and  who  had  handed  the 
paper  so  purchased  to  the  plaintiff,  the  court  held  this  latter 

Sublication,  although  to  the  plaintiff's  agent,  sufficient  to 
isprove  the  plea  of  the  Statute  of  Limitation,  (a) 
Venae.  The  action  is  transitory,  and  therefore  the  venue  may  be 

laid  in  any  county  the  plaintiff  elects  for  the  trial,  subject  to 
the  defendant's  obtaining  an  order  to  change  it,{b) 
oiuuigoorTeuae.  This  the  defendant  cannot  often  do,  as  the  general 
affidavit,  upon  which  an  order  to  change  the  venae  in 
transitory  actions  is  made,  does  not  usually  apply  to  actionH 
of  libel;  at  any  rate,  not  when  the  libel  is  in  a  book  or  news- 
paper, as  the  publication,  which  is  the  cause  of  action,  is 
made  in  divers  counties,  (c) 

In  one  case  the  court  made  the  rule  absolute  to  change 
the  venue,  in  an  action  for  a  libel  contained  in  a  Newcastle 
paper,  from  London  to  Newcastle,  upon  an  affidavit  of  the 
defendant  that  several  pleas  of  justification  were  to  be 
pleaded,  and  that  all  the  witnesses  resided  at  Newcastle ; 
that  the  paper  was  published  there ;  that  the  expense  would 
be  greatly  increased  if  the  action  were  tried  in  London; 
and  that  the  cause  of  action,  if  any,  arose  in  Newcastle,  and 
not  elsewhere,  (d) 

Where  the  venue  had  been  changed,  upon  the  common 
affidavit,  from  Cumberland  to  Lancashire,  the  court  made 
absolute  a  rule  to  move  it  back  again,  upon  an  affidavit 
that  the  newspaper  was  published  as  much  in  one  county 
as  the  other,  (e) 
Persons  Uatie  Whoevcr  makcs  a  publication  of  the  libel,  is  liable  to  be 
M  defendants,    g^^j^^  ^^^  caunot  oscapc  by  alleging  that  other  publishers 

are  or  have  been  sued  for  the  same  libel.  (^) 

Joint  pabiica.         Where  there  has  been  a  joint  publication  by  several,  the 

**^  'plaintiff  may  exercise  a  choice  as  to  suing  them  all  in  one 

action  or  in  several,  as  there  is  no  contribution  between 

wrongdoers  j(^)  but  the  court  might  order  them  to  be<x>n- 

(a)  Duke  of  Brunswick  v.  Harmer  (14  Q.  B.  186). 
(6)  Smith  V.  O'Brien  (26  L.  J.  30,  Ex.).   See  Begg  v.  Forbes  (13  C.  B. 
614). 
(c)  Clissold  V.  Clissold  (1  T.  B.  647)  ;  Pitdcney  v.  Collins  (1 T.  R.  571 ; 
Is,  178).  (d)  Robson  v.  BlachveU  (2  Dow.  646). 

Hohart  v.  Wilkins  (1  Dow.  460). 
..,  )  Harrison  v.  Pearce  (1  F.  &  F.  667) ;  Frescoe  v.  Afay  (2  F.  &  F. 
123).  (g)  See  Frescoe  v.  May^  (tdn  stipra). 
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Bolidated^  unless  reasons  could  be  given  wh;  they  should      Paktiv. 
not.  (a)  OfUL^xiL 

An  infant  may  be  made  defendant  to  an  action  for  libel,  as  ^^^^ — 
his  nonaffe  is  no  defence  to  those  actions  of  tort  which  are 
not  fonnded  on  contract.  (6) 

Corporations  aggregate  and  joint-stock  companies  may  be  oorporattoiu 
sued  for  libels  published  by  their  servants  or  agents,  (c)  wmj^i^f^*^ 
Great  injustice  would  be  suffered  by  individuals  if  their 
remedy  for  libels  published  by  authority  of  the  company 
or  corporation  were  limited  to  the  agents  employed.  It  is 
no  answer  to  say  that  a  corporation  has  no  soul^  and  there- 
fore cannot  be  guilty  of  malice ;  because,  in  the  first  place, 
as  we  have  already  seen,  express  malice  need  not  be  alleged ; 
and^  secondly,  even  if  it  need,  there  would  be  great  difficulty 
in  saying  that,  under  certain  circumstances,  express  malice 
may  not  be  imputed  to,  and  proved  against,  a  corporation,  {d) 

Husband  and  wife  must  be  joined  as  defendants  in  actions  Husband  and 
for  libels  by  the  wife,  whether  she  published  them  before  (e)  ^*'*" 
or  during  her  coverture,  and  although  the  husband  and 
wife  may  be  permanently  living  apart.(/) 

But,  after  a  divorce  a  vi7hculo  matrimonii^  or  a  decree  of 
judicial  separation,  the  wife  must  be  sued  alone,  though 
the  libel  were  published  before  the  divorce.  (^) 

The  judgment  of  Erie,  C.  J.,  in  the  case  which  establishes 
this  proposition,  explains  the  reasons  for  the  present  rules 
as  to  joinder  of  husband  and  wife^  as  defendants,  in  suits 
arising  solely  out  of  the  wife^s  conduct.  The  learned 
Judge,  says: (A)  "During  coverture  the  wife  has  no  such 
existence  as  to  enable  her  to  be  a  suitor,  in  her  own 
right,  in  an^  court ;  neither  can  she  be  sued  alone.  For  any 
wrong  committed  by  her  she  is  liable,  and  her  husband 
cannot  be  sued  without  her;  neither  can  she  be  sued  with- 
out joining  her  husband.  Seeing  that  all  her  personal 
property  is  vested  in  the  husband,  it  would  be  idle  to  sue 
the  wife  alone :  the  action  would  be  fruitless.  Where  the 
husband  is  joined  for  conformity,  if  he  dies,  the  action  goes 
on  against  the  wife ;  but  if  the  wife  dies,  tiie  action  abates. 

(a)  See  Jones  v.  PrUchard(e  D.  &  L.  629  ;  18  L.  J.  104,  Q.  B.). 
(6)  Defries  v.  Davies  (8  Dow.  K.  B.  629) ;  Dicey  on  Parties,  474. 

(c)  WMufield  T.  South-Eastem  Railway  Company  (E.  B.  &  E.  116 ; 
27  L.  J.  229,  Q.  B.) ;  Alexander  t.  North-Eastern  Railway  Company  (84 
L.  J.  162,  Q.  B. ;  11  Jur.  N.  S.  619). 

(d)  See  E.  B.  &  E.  121. 

(e)  Bac.  Abr.  ''Baron  &  Feme"  (L) ;  Com.  Dig.  •* Baron  &  Feme"  m. 


(/)  Head  V.  Briscoe  et  vx,  (6  C.  &  P.  486,  and  2  L.  J.  N.  &  101,  C 

Of)  Capel  V.  PoufU  (17  C.  B.  N.  S.  743;  84  L.  J.  168,  C.  P. 

L.  T.  N.  8.  421).  (A)  17  C.  B.  N.  S.  748. 
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pxmt  IV.  It  is  clear  to  demonstration^  therefore,  that  there  is  no  cause 
OBtfTu  XII.  of  action  against  the  husband.  He  is  not  liable  for  the 
—  wrong ;  but  he  is  joined  only  by  reason  of  the  nniversal 
rale,  that  the  wife  during  coverture  cannot  be  either  a  sole 
plaintiff  or  a  sole  defendant.  The  reason  does  not  ^^pply 
where  there  has  been  a  divorce  a  vinculo  matrimonii.  The 
woman  is  no  longer  under  coverture.  She  is  remitted  to 
her  form^  name  and  station,  and  is  perfectly  capable  of 
suing  and  being  sued  as  if  she  had  never  been  married : 
consequently,  the  necessity  of  joining  the  husband  no  longer 
exists.  One  can  well  recognise  the  expediency  of  making  a 
legislative  provision ''  (20  &  21  Vict.  c.  86,  ss.  25,  26)  "  for 
the  case  of  a  decree  of  judicial  separation ;  for  tiienre,  not- 
withstanding the  sentence,  the  relation  of  husband  and  wife 
is  not  entirely  dissolved.  But  there  was  no  need  of  legisla- 
tion in  the  case  of  a  sentence  which  dissolves  the  marriage/' 

The  Married  Women^s  Property  Act  does  not  relieve  the 
husband  from  any  liability  which  he  at  pres^it  bears  for 
his  wife^s  wrong  doing,  either  before  or  after  marriage; 
although  it  contains  a  clause,  enacting  that  husbands, 
married  after  the  Act  came  into  force,  shall  not- be  liable  for 
their  wives'  debts  contracted  before  marriage,  (a) 
intwdwetofy  The  first  Commou  Law  Procedure  Act  (1852)  has  rendered 

the  declarations  in  actions  of  libel  much  less  technical  than 
indictments  and  criminal  informations  are,  even  at  the 
present  day. 

The  reader  will  remember  what  was  said  (6)  as  to  the 
necessiiy  of  introductory  averments  in  indictments,  and 
the  failures  of  prosecutions  for  the  want  of  averments  to 
support  the  innuendos,  as,  for  instance,  the  inhuendo  that 
the  libel  meant  to  charge  the  prosecutor  with  setting  fire 
to  the  defendant's  bam  full  of  com^  which  was  bad  for  want 
of  an  averment  that  the  prosecutor  had  a  barn  and  full  of 
com. 

The  61st  section  of  the  Common  Law  Procedure  Aot, 
1852  (15  &  16  Vict.  c.  76)  enacts,  that  "  in  actions  of  libel 
and  slander  the  plaintiff  shall  be  at  liberty  to  aver  that  the 
words  or  matter  complained  of  were  used  in  a  defamatory 
sense,  specifying  such  defamatoty  sense,  without  any  pre- 
fatory averment  to  show  how  such  words  or  matter  were 
used  in  that  sense;  and  such  averment  shall  be  put  in 
issue  by  the  denial  of  the  alleged  libel  or  slander;  and 
where  the  words  or  matter  set  forth,  with  or  without  the 
alleged  meaning,  show  a  cause  of  action,  the  declaration 
shaU  be  sufficient/' 

(a)  38  &  34  Vict.  c..93<  6.  12.  (&)  Anu,  pp.  616,  6«2,  623. 
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In  ihel  tohedale  B.  Na.  38^  id  giveiii  the  following  form      pakt  iv. 
of  decltutktion  in  libel:  ''That  the  defendant  falsely   and   CRAnnxn. 
malicioadly  printed  and  published  of  the  plaintiff  in  a  news-  pormoTdeou- 

paper  caDed ' • /  the  words  following,  that  is  to  say,  ratton. 

'he  is  a  regular  approver  under  bankruptcieB ;'  the  defen- 
dant meaning  thereby  that  the  plaintiff  had  piroved  and  was 
in  the  habit  of  proving  fictitious  debts  against  tile  estates 
of  bankrupts,  with  the  kiiowledge  that  such  debts  were 
fietitious/' 

The  declaration  would,  it  seems,  be  good  without  the  AUcMtkm  of 
fiU^tioiti  of  malice.  ?JS£Li^ 

TtnA  was  decided  in  twof  very  early  cases.  The  report  of 
the  first  case(a)  does  not  eontain  the  grounds  of  the  judg- 
ment, but  in  the  8econd(2»)  "  it  was  adjudged  no  error  because 
the  words  themselves  were  slanderous  auid  malicious/^ 

Th€^  publication  should  be  alleged  to  be  false;  attbough  AUenuionof 
there  are  authorities  whieh  tend  to  show  that  even  that  is '      ^^^ 
not  necessary. 

In  an  ftnonylnons  chae  in  Styles  (|>.  892),  BoUe,  C.  J., 
is  reported  to  have  said  "that  in  an  indictment  a  thing 
must  be  expressed  to  be  done  falsa  et  inaMUose,  because 
that  is  the  usual  form ;  but  in  a  declaration  these  words 
are  not  necessary/^  By  some  writers  it  is  supposed  that 
all  he  meant  was,  that,  after  verdict^  the  omission  of  those  . 
words  would  be  helped  in  a  declaration,  (e)  In  an  action 
for  slander  of  title,  it  was  objected  that  the  declaration  did 
not  allege  the  publication  to  be  'false,  but  Lord  Ellen- 
borough  held  that  the  aDegation  that  the  paragraph  or 
advertisement  Was  "mahcious,  injurious,  and  unlawful,^' 
was  sufficient.  (cQ 

Although  the  omission  of  the  words  "  falsely  and  mali- 
ciously "  may  not  be  fatal  to  the  declaration,  yet  they  are  in 
&e  form  given  in  the  schedule  to  the  Common  Law  Pro- 
cedure Act,  1852;  and  it  has  always  been  usual,  and  is 
proper,  to  insert  them. 

The  declaration  must  show  a  publication,  but  no  tecknical  PabUeatioB. 
Words  are  necessary :  it  is  sufficient  if  such  matter  be  stated 
^  amounts  to  a  publication,  without  the  formal  word  "  pub- 
lished/' 

In  the  case  of  Baldwin  v.  ElpMnston{e)  it  was  held  that 
an  allegation  of  "printing  and  causing  to  be  printed''  was  a 

JArldngsal  y.  Dhmy  (Moore,  459). 
Mercer  v.  Sparks  (Ow.  61,  8.  C.  Koy.  86). 
See  Wms.  Saunden,  242,  a  (n.  2) ;  2  Saunders*  PL  &  £v.  by 
914.  (d)  Bowe  v.  Roach  (1  M.  &  S.  ^^^ 

(e)  2  W.  Bl.  1087. 
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pakt  iv.      sufficient  allegation  of  publication^  on  the  ground  that^  though 
ohaptu  XII.  printing  a  libel  may  be  an  innocent  act,  yet,  unless  qualified 
—         by  circumstances,  it  shall  prvmafade  be  understood  to  be  a 
publishing,  as  it  must  be  delivered  to  the  compositor  and 
the  other  subordinate  workmen.     Lord  Denman,  however, 
in  Watts  v.  fVa«er,(a)  upon  a  question  of  rejection  of  evi- 
dence, refused  to  act  upon  that  case,  saying  that  it  '*  did 
not  follow,  as  of  course,  from  a  work  being  printed,  that 
the  party  sending  it  forth  employed  a  compositor  or  other 
workman." 
**0f  and  con-         The  declaration  must  state  that  the  libel  was  published 
OB^K  •  the      tt^^  ^^^  concerning  the  plaintiflF;"  and  this  colloquium   is 
necessary,  although  it  be  stated  that  the  defendant  pub- 
lished the  libel  with  intent  to  impute  the  offence  charged  in 
it  to  the  plaintiff.  (&) 

The  Common  Law  Procedure  Act  seems  to  have  made  no 
difference  in  this  respect.  The  statement  in  the  marginal 
note  to  Hemrmngs  v.  Oa88on,{c)  that  the  declaration  need 
state  no  colloquium,  refers  to  the  colloquiumi  of  the  induce- 
ment and  not  of  the  plaintiff. 
Setting  oat  ubei  The  libel  itself  must  be  set  out  in  the  declaration :  it  is 
not  sufficient  to  state  the  purport  of  it;(cl)  or  that  it  is  ''in 
substance  as  follows."  (e) 

The  ordinary  mode  is  to  state  that  the  defendant  pub- 
lished of  and  concerning  the  plaintiff  the  Ubellous  matters, 
to  the  tenor  and  effect  following ;  or  that  he  "  published 
of  the  plaintiff  the  wordd  following." 

The  reason  of  this  rule  is,  that  tixe  defendant  is  entitled  to 
call  for  the  judgment  of  the  court  on  demurrer  to  the  words 
of  the  libel,  as  to  whether  they  amount  to  a  libel.  (/) 
wboieubei  The  whole  of  the  libel  need  not  be  set  forth,  but  any 

^(»d^iiotbeeet  pagg^ge  which  is  complete  in  itself  may  be  selected.  {^) 

Thus  it  was  held  sufficient  to  set  out  part  of  the  index  of 
the  Quarterly  Review,  which  professed  to  relate  to  a  work 

(a)  7  A.  &  E.  232.  In  this  case  it  was  held  that  the  printer  as  well 
as  the  editor  of  a  magazme  was  liable  for  a  lithograpMc  print,  of  a 
libeUous  character,  contained  in  the  magazine,  thouffh  it  was  not  printed 
by  the  printer ;  it  being  referred  to  in  a  part  of  the  letter-press  which 
was  also  libellous :  (S.  C.  7  C.  &  P.  369.) 

(h)  1  Wms.  Saunders,  242,  b  (n.  3),  and  Clement  v.  Fisher  (7 B.  &  C.i69). 

(c)  E.  B.  &  E.  846. 

Id)  Wood  V.  Brotm  (6  Taunt.  169) ;  GntsoU  v.  Mathers  (1 M.  &  W.  602). 

(e)  Wright  v.  Clementit  (3  B.  &  Aid.  603). 

(/)  See,  in  addition  to  the  cases  referred  to  in  the  two  preceding 
notes.  Cook  y.  Cox  (3  M.  &  S.  110)  ;  Solomon  v.  Lawson  (8  Q.  B.  823) ; 
Wood  ▼.  Adam  (6  Bing.  481). 

(a)  Rex  V.  Brtrtton  (8  Mod.  328)  ;  Rutherford  v.  EtanM  (6  Bing.  468, 
469). 
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published  by  the  plaintiff;  although  it  was  objected  that^  as     paxt  iv. 
the  index  was  only  a  reference  to  the  body  of  the  work,  it   chafbb.xil 
was  necessary  that  the  count  should  contain  a  reference  to         — 
the  whole,  as  otherwise  that  would  appear  to  be  unqualified 
which   was    in    fact    subject   to    a    material    qualification. 
Abbott,  C.J.,  ruled  that  there  was  no  ground  for  the  objec- 
tion, saying :  '^  K  one  part  of  a  book  cannot  be  understood 
without  reference  to  another,  then  you  must  set  out  both ; 
but  if  it  is  intelligible  without,  then  you  need  not.    Suppose 
tlie  matter  referred  to  in  the  index  had  not  been  found  in 
the  volume.     The  index  may  contain  a  separate  libel.^^(a) 

But  if  two  separate  and  divided  parts  of  the  publication 
are  set  out,  they  must  not  appear  to  be  an  entire  and 
continuous  part  of  the  writing  from  which  they  are  taken, 
but  should  be  introduced  after  this  manner :  "  in  a  certain 
part  of  which  said  libel  there  w^  and  is  contained,  &c.,  and 
in  a  certain  other  part  of  which  said  libel  there  was  and  is 
contained,  &o/\b) 

ft  must,  however,  be  borne  in  mind  that  the  libel  cannot  Partmfttariaito 
be  garbled,  by  omitting  that  which  is  material  to  the  sense  SJ^^SSd."^ 
of  the  part  inserted.     If  the  setting  out  the  whole  would 
enable  the  defendant  to  move  in  arrest  of  judgment,  the 
omission  of  any  part  would  be  a  fatal  variance,  (c) 

Where  the  plaintiff,  in  an  action  against   a  newspaper  . 

f)roprietor,  averred  that  the  defendant  printed  and  pub- 
ished  a  libel  on  him — ''as  and  purporting  to  be  a  letter 
written  from  A.  to  R.  O^C,  viz.,  '  I  have  sold  all  my  pro- 
perty to  B. ;  yet  it  may  still  go  on  in  my  name ;  and  the 
rents  are  to  be  transmitted  to  H.  Bell,  Esq.,  40,  Oharter- 
house-sqaare.  Mr,  Bell  Jias  been  for  some  time  past  confined 
in  EiKjlaiui  on  a  charge  of  high  treason  ;*  " — and  it  appeared 
at  the  trial  that  the  paragraph  in  the  newspaper  whicm  con- 
tained the  libel  stated  that  in  a  debate  in  the  Irish  House  of 
Commons,  several  years  before,  the  Attorney-General  had 
read  a  letter  from  A.  to  R.  0*0.  in  which  were  the  words, 
"  I  have  sold  all  my  property  to  B.,  yet  it  may  still  go  on 
in  my  name,  and  the  rents  are  to  be  transmitted  to  Hugh 
Bell,  Esq.,  40,  Charterhouse-square;^'  and  then  followed 
the  libelloas  words  italicised  above,  without  any  parenthesis 
or  brackets  to  distinguish  them  from  the  letter,  in  the 
middle  of  which  they  were  printed — ^it  was  held  by  the  court 
that  the  libellous  words  were  part  of  the  speech  of  the  Irish 
Attorney-General,  and  were  not  stated  in  the  newspaper  to 


(a)  Buckingham  v.  Murray  (2  C.  &  P.  47). 

(6)  Tabart  v.  Tipper  (1  Camp.  368). 

(c)  Rutherford  v.  Evans  (6  Bing.  469 ;  4  C.  fc  P.  74). 
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pam  rv.  be  part  of  the  letter,  and  that  the  publisher  had  not  made  a 
(jHAPTwTxii.  substantive  statement  of  his  own  respecting  the  libellous  feet 
—  stated  of  the  plaintiff,  but  only  asserted  that  the  Irish 
Attorney-General  had  made  such  a  declaration;  and  that 
the  true  description  of  the  libel  should  have  been,  that  the 
defendant  purported  to  publish  a  speech  of  the  Attorney- 
General  of  Ireland,  in  which  was  contained  the  libellous 
matter.  Bailey,  J.,  said :  ''The- question  is  not  whether  the 
declaration  might  not  have  been  so  framed  as  to  entitle  the 
plaintiff  to  recover  upon  the  facts  proved  at  the  trial,  but 
whether  he  has  made  out  in  proof  that  which  is  stated  in 
this  declaration.  It  is  a  very  different  thin^  to  assert  a 
thing  as  in  t^e  party^s  own  knowledge,  and  to  say  that 
another,  whom  he  names,  has  told  him  so.  The  persons  who 
hear  the  one  must  conclude  that  the  party  pledges  his  own 
knowledge  of  the  fact,  whioh  in  the  other  case  they  do  not. 
Now,  here  the  plaintiff  takes  upon  himself,  in  the  first  four 
counts,  to  prove  that  the  libel  purported  to  be  contained  in 
a  letter  from  A.  to  R.  O'C. ;  but  the  libel  proved  does  'not 
state  that  there  was  any  such  letter  containing  snch  a 
charge,  or  that  the  writer  pledged  his  own  knowledge  of 
there  being  such  a  letter,  but  only  that  the  Attorney- 
General  in  Ireland  had  asserted  the   fact  of  the  plaintiff 

'  having  been  confined,  &c There  is  no  assertion  by  the 

defendant  that  the  letter  so  read  was  a  genuine  letter,  or 
that  he  pledged  his  knowledge  of  there  being  such  a  letter 
containing  the  libellous  charge.  Still  less  is  the  general 
allegation  made  out,  that  the  defendant  had  asserted  that  the 
plaintiff  had  been  for  some  time  past  confined  in  England 
on  a  charge  of  high  treason ;  for,  looking  at  the  paper,  it 
only  appears  that  the  defendant  had  stated  that  the  Attorney- 
General  for  Ireland  had  said  so.  Now,  though  it  may  be 
libellous  to  state  that  another  person  said  snch  and  such 
things  of  the  plaintiff— and  in  some  cases  it  may  be  an 
aggravation  of  the  libel  to  state  it  in  that  way — ^yet  still  it  is 
a  different  libel,  and  the  charge  is  open  to  a  different 
defence."  (a) 

To  the  same  effect  is  the  case  of  Cartwright  v.  Wright, (h) 
There  the  declaration  omitted  two  references,  which  were 
contained  in  the  libellous  paragraph,  to  Oobbett's  writings, 
and  it  was  held  a  fatal  variance ;  as  that  which  appeared  in 
the  declaration  to  be  the  defendant's  observation  was,  in 
fact,  Mr.  Cobbett's  assertion  respecting  the  plaintiff,  (c)  . 

When  the  declaration  sets  out  a  publication  which  is  only 

(a)  Bell  V.  Byrne  (13  East.  664,  663).  (h)  5  B.  &  Aid.  616. 

(c)  See  dlio  Tdhart  v.  Tipper  (1  Camp.  N.  P.  368). 
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libellous  by  reference  to  the  Iflngnage  of  another  publication^      Pikt  ir. 
that  other  publication  must  be  set  out  verhatim,  and  not  oaminrxn. 
merely  in  substance,  (a)  — 

Where  several  libellous  paragraphs  are  contained  in  one  saTeni  ubeii  m 
pablication^  they  may  all  be  declared  upon  in  one  count ;  but  *^  P»^"o**toii. 
paragraphs  in  different  numbers  of  a  newspaper  must  form 
the  subject  of  separate  counts.  (6) 

If  the  libel  be  written  in  a  foreign  language,  it  must  be  Ltbeiinfomign 
set  forth  in  the  original ;  for  the  court  will  arrest  judgment  ^•'^"•«* 
if  only  a  translation  be  given,  (c) 

At  one  time  it  was  considered  that  a  translation  need  not 
be  l^ven^  and  that  it  was  better  not  to  attempt  one^  as  a 
mistranslation  might  jeopardize  the  action,  (d)  •  This  tiew  is 
supported  by  an  anonymous  case  in  Hobart  (p.  126),  where 
the  court  gave  judgment  for  the  plaintiff  in  an  action  for 
slander  in  Welsh,  although  the  declaration  did  not  aver 
what  the  word  meant;  but  the  court  took  information  by 
Welshmen  as  to  the  meaning  thereof.  The  learned  reporter 
quotes  two  earlier  cases  where  like  judgment  was  given. 
However,  Lord  Kenyon,  in  the  case  of  Zenohio  v.  Axtell,{e) 
said  the  plaintiff  should  have  Set  out  the  original  words, 
and  then  have  translated  them.  And  the  case  of  Rex 
V.  Ooldstein{f)  seems  decisive  upon  the  point.  Thdt  was  an 
indictment  for  the  forgery  of  a  Prussian  treasury  note,  and 
there  being  no  translation  of  the  note  in  the  indictment,  the 
court,  upon  that  ground,  arrested  the  judgment. 

Although  the  Common  Law  Proceaure  Act  of  1852  has  innnendoea. 
done  away  with  the  necessity  for  prefatory  statements  and 
inducements,  innuendoes  are  still  necessary  where  the  words 
do  not  prima  facie  and  necessarily  convey  an  imputation  on 
the  plaintiff. 

The  effect  of  the  change  brought  about  by  the  Act  of 
1852  is  explained  by  Mr.  Justice  Blackburn  in  the  case  of 
Cox  y,Gooper.{g)  His  Lordship  there  says:  "The  6l8t  section 
of  the  Common  Law  Procedure  Act  was  intended  to  alter 
the  form  of  pleading  in  an  action  of  libel,  but  it  was  never 
intended  to  alter  the  law  of  libel.  The  law  is  that,  where- 
ever  there  are  written  words  which  tend  to  bring  a  man 
into  contempt,  they  disclose  a  cause  of  action.  By  the  old 
niles  of  pleading,  the  words  used,  if  unexplained,  ought  to 
be  taken  in  their  ordinary  sense ;  and  if,  in  their  ordinary 

(a)  Solomm  v.  Lawson  (8  Q.  B.  823 ;  see  pp.  838,  839). 

(fc)  Hughes  v.  Eees  (4  M.  &  W.  204). 

(c)  Zenobio  v.  AxteU  (6  T.  R.  162). 

('/)  Wms.  Saunders,  242,  n.  (1)  ;  Ross  v.  Lawrence  (Styles,  263). 

(0  Ubi  supra,  (/•)  3  B.  &  P.  201 :  S.  C.,  7  Moore,  1. 

to)  li  W;  R.  76 ;  «  L.  T.  N.  S.  329. 
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sense^  they  did  not  disclose  a  cause  of  action,  the  pleader 
was  obliged  to  explain  them,  and  set  out  the  circumstances 
under  wnich  they  were  written,  and  make  averments  that 
they  were  written  of  and  concerning  certain  facts  and 
in  a  particular  sense— and  this  needed  great  care  and 
particularity.  I  remember  that  there  was  an  instance,  a 
great  many  years  ago,  where  there  were  numerous  actions 
in  which  the  libel  consisted  solely  of  these  words,  'A.  B.  is 
a  person  fit  to  be  a  member  of  a  certain  society/  These 
words  were  not  in  themselves  actionable ;  but  it  was  averred 
in  the  declaration  and  proved  at  the  trial,  that  the  person 
who  sent  round  the  circular  containing  these  words  was 
the  secretary  of  a  society  for  the  protection  of  tradesmen 
against  swindlers,  and  that  when  he  wrote  round  to  warn 
his  correspondents  agidnst  any  person,  he  said,  '  He  is  a  fit 
person  to  be  a  member  of  our  society.'  The  declaration  set 
out  all  these  facts,  and  was  so  expressed  as  to  be  held 
perfectly  good.  But  by  the  new  form  of  proceeding,  undw 
the  61st  section,  it  would  have  been  sufficient  to  say,  ^  He  is 
fit  to  be  a  member  of  our  society,'  meaning  thereby  ^  He  is 
a  S¥rindler,'  and  all  the  circumstances  would  have  been 
admitted  in  proof  at  the  trial,  which  formerly  would  have 
had  to  be  set  out  with  great  particularity.  But  it  would 
not  have  been  sufficient  to  set  these  words  out  and  say  that 
they  were  used  for  the  purpose  of  conveying  some  bad 
impression.  There  must  be  a  distinct  averment  that  the 
words,  if  they  are  not  actionable  in  themselves,  bear  a 
specific  meaning  which  is  in  itself  actionable.'' 

The  conclusion  to  be  drawn  from  this  judgment,  sup- 
ported by  the  words  of  the  Act  itself,  and  subsequent 
authorities  which  will  be  noticed  hereafter,  is  that  innuendos 
are  still  necessary  where  they  would  have  been  required 
under  the  old  law,  but  that  in  no  case  do  they  require  the 
support  of  an  inducement  or  prefatory  averment. 

This  latter  proposition  is  of  more  consequence  than,  per- 
haps, at  first  sight  is  apparent;  and  we  would,  therefore, 
not  only  refer  the  reader  to  what  has  been  already  said  in 
this  and  the  preceding  chapter  on  the  subject  of  prefatory 
averments,  but  also  direct  his  attention  to  cases,  to  be  pre- 
sently cited,  which  illustrate  the  change  which  the  Common 
Law  Procedure  Act  of  1852  has  introduced  in  pleading. 

The  casei^  in  which  innuendoes  are  required  may  be 
divided  into  two  classes,  viz.,  (1)  where  the  langraage, 
though  purporting  on  the  face  of  it  to  be  written  of  the 
,  plaintiff",  is  ambiguous,  and  capable  of  an  innocent  construc- 
tion;  or  where   apparently  it  can  only  bear  an  innocent 
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meanings  but,  taken  in  connection  with  extrinsic  circum-      Pxtr  iv. 
stances  may  be  proved  to   be  defamatory  :    (2)  where  the   chap^xil 
publication-  is  plainly  defamatory,  but  requires  the  aid  of        — 
explanatory  matter  to  make  it  appear  that  it  was  written  or 
published  of  and  concerning  the  plaintiff. 

We  shall  notice  first  the  cases  in  which  innuendoes  are  To  ezpUAo 
required  to  explain  a  patent  or  latent   ambiguity  in   theJJJ^JJJ^^ 
language. 

"The  court,''  says  Parke,  B.,  "will  inform  itself  of  the 
meaning  of  English  words,  though  unusual  and  peculiar  to 
a  particular  country ;  a  strong  instance  of  which  is  the  case 
in  which  the  term  '  Healer  of  Thieves '  was  expounded  to 
mean  a  furtherer  of  felons,  without  any  averment  as  to  the 
local  use  of  those  terms  :  (1  RoU.  Abr.  86,  L.  PI.  1.)  And 
such  is  the  rule  as  to  Welsh  words  :  (Hob.  126.)  But 
the  case  of  Angle  v.  Alexander, {a)  in  the  analogous  case  of 
slander,  decides  that  a  distinct  averment  that  particular 
English  words  had  acquired  some  sense  different  from  their 
natural  one,  was  necessary,  and  that  an  innuendo  without 
such  averment  was  insufficient;  and  on  the  authority  of  that 
case,  which  was  decided  in  the  Exchequer  Chamber ....  we 
think  that  the  averment  of  the  meaning  of  the  term  '  black- 
sheep'  is  properly  introduced  by  way  of  inducement."  (6) 

In  the  cases  just  cited  from  RoUe's  Abr.  and  Hobart, 
there  was  neither  introductory  averment,  nor  innuendo  as 
to  the  meaning  of  the  Welsh  or  provincial  terms  used. 
But  in  the  case  from  which  Parke,  B.'s  judgment  is  quoted 
there  was  an  introductory  averment  that  "  the  defendant  used 
the  word  '  black-sheep '  for  the  i)urposo  of  expressing  and 
meaning,  and  the  said  word  used  by  him  was  by  divers,  to 
wit,  all  the  persons  to  whom  the  libel  thereinafter  mentioned 
was  published,  understood  as  expressing  and  meaning  a 
person  notorious  by  reason  of  bad  character,  and  of  stained 
and  sullied  reputation ;  and  the  defendant  then  also  used 
the  word  'blacklegs'  for  the  purpose  of  expressing  and 
meaning,  and  the  said  last  mentioned  word  so  used  by  him 
was  by  divers  persons,  to  wit,  all  the  persons  to  whom  the 
hbel  thereinafter  mentioned  was  published,  understood  as 
expressing  and  meaning  a  person  guilty  of  cheating  and 
defrauding  others." (c) 

The    innuendo   after    the   words    "black-sheep"    was — 

meaning  thereby  that  the  plaintiff  was  a  '  black-sheep '  in 
^e  sense  and  meaning  in  which  that  wgrd  was  so  used  by 

(a)  7  Bing.  128 ;  1  C.  &  J.  143. 
,  (6)  Per  Parke,  B.,  McGregor  v.  Gregory  (11  M.  &  W.  295).    Sec 
•«o  Hoare  v.  SUverlock,  anu,  p.  418.  (c)  11  M.  &  W.  287. 
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PA|iT  lY.      the  defendant  as  aforesaid/^     That  after  -' blacklegs  '' 
.opApwB  ^L  T-''  meaning  thereby  that  the  plaintiff  was  a  black -leg  in 
-^         the  sense  and  meaning  in  which  that  word  was  go  used  by 
the  defendant  as  aforesaid."  (a) 

In  contrast  with  these  pleadings  is  the  case  of  Bai-neH  v. 
4-llen,{h)  which  wc^  litigated  after  the  passing  of  the 
Common  Law  Procedure  Act,  1852.  It  was  an  action  for 
slander;  but,  as  prefatory  averments  were  required  iu  ^daxider 
equally  with  libel>  it  shows  the  change  effected  by  that  Act. 
Tne  ^anderous  imputation  was  that  the  plaintiff  was  a 
'^  black-leg ;"  and  the  declaration  simply  stated  that  the 
defendant/  contriving  ito  injure  the  phuntiff,  falsely  and 
maliciously  spoke  of  the  plaintiff  the  words  following,  "  I 
am  surprised  Mr.  Reynolds  should  allow  a  black-leg  (mean- 
ing the  plaintiff)  in  this  room  "  (meaning  that  the  plaintiff 
obtained  his  living  by  dishonest  gambling;  and  was  a  pro- 
fessed gamester,  and  a  fraudulent  gfkmester^  &c.).  The 
court  was  equally  divided  as  to  whether  the  word  ^'  black- 
leg" was  capable  of  meaning  b,  fraudulent  gamester. 

In  the  case  of  Angh  v.  Alexandtrr,  (c)  the  last  count  of 
the  declai*ation  charged  the  defeqdant  with  speaking  and 
publishing  these  words  :  "  You  (meaning  the  said  plcdntiff) 
are  a  regular  prover  under  bankruptcy  (meaning  that  the 
said  plaintiff  was  accustomed  to  prove  fictitious  debts  under 
commissions  of  bankruptcy).''  The  court  held  that  the 
natural  meaning  of  the  words  did  not  bear  out  this  innuendo, 
and  that,  as  there  was  no  prefatory  averment  that  the  defen- 
dant had  been  accustomed  to  employ  the  words  in  that  sense, 
the  innuendo  could  not  enlarge  the  sense  of  the  words. 
These  words  still  require  an  innuendo;  and  it  is  given  in  the 
schedule  (B.)  to  the  Common  Law  Procedure  Act,  1852,  as 
follows :  ''The  defendant,  meaning  thereby  that  the  plaintiff 
had  proved,  and  was  in  the  habit  of  proving,  fictitious  debts 
against  the  estates  of  bankrupts,  with  the  knowledge  that 
such  debts  were  fictitious.^^ 

To  say  of  a  person  that  he  has  wilfully  set  his  own  premises 
on  fire,  is  not  defamatory  without  an  innuendo ;  as  he  may 
have  done  the  act  with  an  innocent  purpose.  Therefore,  if 
the  imputation  intended  be  that  he  had  done  it  to  de&aud 
an  insurance  company,  or* for  some  other  improper  purpose, 
such  meaning  must  be  pointed  out  by  an  innuendo,  (d) 

Where  the  libel  complained  of  was  that  the  plaintiff  was 


(a)  1 


11  M.  &  W.  288.  (6)  8  H.  &  N.  376 ;  27  L.  J.  412,  Ex. 


^..  7  Bing.  122;  1  C.  &  J 

•    (rf)  Sweetappk  v.  Jesse  (5  B.  &  Ad.  27).     Se«  Capel  y,  Jones  (4  C.  B. 
259) ;  and  Rawlings  v.  Norbury  (1  F.  k  F.  341). 
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^  '*  Maq  Friday"  to  another,  the  count  was  held  bad,  for      p^i  iv. 
want  of  an  averment  that,  by  the  term  "  Friday,"  subs^r-  qj^^^xiL 
viency  and  degradation  were  intended,  (a)     Lorn  Desman,         ""^ 
distinguishing  this  case  from  Hoare  v.  8ilverlock{b),  where 
the   term   '^Frozen    Snake"   was  held  not   to  require  an 
innuendo,   says :    "  The   '  Friday '   alluded   to   was   ^   vpry 
respectable  person.     Black  men  have  not  been  declared  to 
be  criminal  by  any  Act  of  Parliament." (c) 

Goldsieiyi  v.  Fo88{d)  is  a  good  example  of  the  change 
introduced  in  the  mode  of  pleading.  The  libel  there  com- 
plained of  was  a  letter  from  the  secretary  of  a  trqde  pro- 
tection society,  to  the  following  eflfect :  "  I  am  direct^ed  to 
inform  you  that  the  persons  undernamed,  or  using  th^  firm9 
of  Groldstein  (meaning  the  plaintiff).  Castles  and  Co.,  51, 
Mark-lane,  and  Benjamin  Porter  Baker,  Hackney-roc^d,  are 
reported  to  this  society  as  improper  to  be  proposed  to  be 
ballotted  for  as  members  thereof."  The  court  held  that  the 
letter,  without  an  innuendo,  was  not  libellous,  Abbott,  C.J., 
saying  :  "  There  may  be  so  many  reasons  why  a  person  may 
be  deemed  unfit  to  become  a  member  of  the  society,  without 
casting  any  injurious  reflection  upon  him,  that  I  think  we 
cannot  possibly  say  with  any  degree  of  certainty  that  such 
was  the  intention  with  which  this  alleged  libel  was  pub- 
lished." This^  no  doubt,  would  be  held  by  the  court  at  the 
present  day.  But  the  hardship  of  the  judgment  consisted 
m  this,  that  the  declaration  contained  an  innuendo,  (a)  and 
also  introductory  averments,  which  the  court  held  would 
have  constituted  a  good  cause  of  action,  but  for  the  fact 
that  the  innuendo  was  not  properly  connected  with  the 
introductory  averment.  Now,  as  we  have  seen,  iptroductory 
averments  are  not  necessary. 

Where  the  libel  is  ironical  there  must,  of  course,  be  an  where  ubeih 
innuendo  alleging  that  the  defendant  infant  the  opposite  of 
•  what  he  wrote  ;  and  it  might  be  as  well  to  charge  the  pub- 
lication in  this  form — **  that  defendant  published  a  certain 
ironical,  false,  &c.,  libel ;"(/)  but  this  cannot  be  considered 
necessary  since  the  Common  Law  Procedure  Act  of  1852. 

(a)  Forbe.^  v.  Kimj  (1  Dowl.  672). 

(6)  Vuie  nute,  p.  418  ;  and  see  Himer  v.  Taunton  (5  U.  &  N.  661 ; 
29  JL  J.  318,  Ex.). 


<c)  12  Q.  B.  632 ;  17  L.  J.  306,  Q.  B.  See  aLso  Cox  v.  Cooper  (9 
L.  T.  N.  S.  329 ;  12  W.  R.  76).  (<l)  6  B.  &  C.  154. 

(e)  The  innuendo  was  *'  thereby  then  and  there  meaning  that  the 
said  plaintiff  was  a  swindler  and  sharper,  and  an  improper  person' to  be 
a  member  of  the  said  society." 

(/)  Boydelt  v.  Jones  (4  M.  &  W.  446)  ;  Rex  v.  Dr.  Broun  (11  Mod. 
86;  Holt.  Rep.  425). 
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pabi  rv.  The  foregoing  cases  will  sufficiently  show  the  use  of  the 

ohaptbT  xa,  iniiuendo  to  explain  the  nature  of  ambiguous  imputations. 

imraendrto  ^®  ha,ye  next   to   inquire  when  innuendoes   should   be 

oonnMtubei      inserted  to  apply  the  libel  to  the  plaintiff. 

with  pUintuL  ipjj^^  leading  case  upon  this  point  is  Le  Fcmu  v.  Mdleolm- 
son^ia)  which  came  before  the  House  of  Lords  on  a  writ 
of  error  from  the  Irish  Court  of  Exchequer  Chamber.  The 
libel  complained  of  was  an  article^  in  the  Warder  newspaper^ 
upon  "  The  Factory  Question  in  Ireland/'  containing  a  letter 
from  a  correspondent,  who  complained  of  the  tyranny  igrhich 
was  carried  on  "in  some  of  the  Irish  factories/'  Many 
alleged  acts  of  cruelty  and  tyranny  were  mentioned^  but 
there  was  no  direct  allusion  to  the  plaintiffs.  The  decla- 
ration contained  introductory  averments  that  the  plaintiffs 
were  the  owners  of  an  extensive  factory  at  Portlaw,  in  the 
county  of  Waterford  \  and  that  the  defendants  did  publish 
of  and  concerning  the  said  plaintifis,  and  of  and  concerning 
the  said  factory,  and  of  and  concerning  the  manufactoring 
of  cottons,  linens,  and  other  fabrics,  carried  on  in  the  said 
factory,  and  of  and  concerning  the  said  trade  and  calling 
of  the  said  plaintiffs,  the  hbel  containing  the  false^  &c., 
matter  of  and  concerning  the  said  plaintiffs,  their  factory, 
and  the  manufactory  carried  on  therein,  and  of  and 
concerning  their  conduct  towards,  and  their  treatment 
of,  the  persons  employed  by  them  in  their  said  factory. 
Innuendoes  applied  the  words  ''some  factories,''  and  the 
other  ambiguous  termd  in  which  the  plaintiff's  factory  was 
spoken  of,  to  the  factory  of  the  plaintiffs,  and  the  House  of 
Lords  held  that  the  innuendoes  did  not  extend  the  sense 
of  the  libel,  but  merely  pointed  out  the  particular  indi- 
viduals to  whom,  in  fact,  the  libel  applied,  and  that  the 
declaration  was  good. 

Lord  CampbeU,  in  the  course  of  his  judgment  said  :(6) 
"  Mr.  Ellis  relies  on  Solomon  v.  Laivson  ;(c)  but  the  proposi- 

(a)  1  H.  L.  Cas.  637.  (h)  lb.  668. 

{c)  8  Q.  B.  828.  The  declaration  in  this  case  contained  two  counts. 
The  first  count,  after  reciting  that  the  plaintiff  was  employed  in  supply- 
ing fresh  water  to  ships  at  St.  Helena,  and  had  for  that  purpose  ntted 
up  a  schooner  with  wooden  tanks,  and  that  the  ship  M.  being  at  St. 
Helena,  the  plaintiff  conveyed  fresh  water  to  her  in  the  wooden  tanks  of 
his  schooner,  complained  that  the  defendant  published  (in  a  letter  to 
the  Times  newspaper,  set  out  in  the  count)  of  and  concerning  the  plain- 
tiff in  his  said  emnloyment,  and  concerning  the  watt^r  so  Bupnlied  to  the 
M.,'a  statement  tnat  persons  on  board  the  M.  had  become  ill  soon  after 
leaving  St.  Helena,  where  they  had  taken  in  fresh  water,  which  illness 
was  caused,  by  the  water ;  that  the  water  was  run  into  a  copper  tank, 
whence  the  casks  were  filled  alongside ;  that  the  poison  was  imbibed 
from  the  tank,  and  that  it  behoved  the  authorities  to  order  its  removal 
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tion  there  laid  down,  and  which  I  adopts  is  this,  that  where      Past  it. 

there  is  a  publication,  or  a  sentence  spoken  verbally,  which  CHAPrraT  xil 

clearly  conveys  an  imputation  of  crime  on  some  person,  that 

in  that  case  it  may,  by  innuendo,  be  applied  to  the  plaintiffs : 

if  that  proposition  is  well  supported  in  law,  the  objection  made 

here  fails,  because  in  this  there  clearly  is  a  gross  imputation 

on  some  individuals,  and  the  question  is  whether  it  may  not 

be  applied  to  the  plaintiffs.     What  is  there  to  show  that  that 

proposition  is  not    well   founded  according   to  authority? 

There  is  Solomon  v.  Lawson ;  but  there  it  was  an  historical 

fact  that  was  narrated :  all  that  was  there  stated  might  be 

true  without  imputing  blame  to  any  person.     There  was  no 

charge  brought  against  either  a  class  or  an  individual,  and 

by  mere  innuendo  you  cannot  give  a  new  sense  to  words 

which  they  do  not  naturally  bear.     It  comes  round  to  the 

old  rule  that  you  cannot  by  innuendo  extend  the  natural 

meaning  of  the  words  which  are  spoken  or  written,  but  by 

the  innuendo  you  may  point  out  the  particular  individual  to 

whom  these  words  apply ;  those  words  in  themselves  clearly 

imputing  a  crime  upon  the  part  of  some  individual.'^ 

The  same  observation  applies  to  this  case  as  well  as  to  the 
others  we  have  cited,  viz.,  that  the  introductory  averments 
would  now  be  unnecessary,  and  that  it  would  be  sufficient  to 
add, after  the  words  "some  factories,''  "meaning  the  factories 
of  the  plaintiffs ; "  and  after  the  words  "  the  cruelties  of  the 
slave  trade  or  the  Bastile  are  not  equal  to  those  practised  in 
some  of  the  Irish  factories,"  "  meaning  the  factories  of  the 
plaintiffs,  and  meaning  thereby  that  the  plaintiffs  had  treated 
the  persons  in  their  employment  in  said  factory  with  cruelty." 

To  a  like  effect  is  the  subsequent  case  of  Turner  v.  Merry- 
weather. {a)     There  the  libel  was  as  follows :  "  Extraordinary 

case  in  the  Ecclesiastical  Court  by  a  barrister-at-law 

Yet  in  defiance  of  all  the  watching  there  is  strong  reason 

and  replace  it  with  an  iron  one ;  thereby  meaning  that  the  plaintiff  had 
been  goilty  of  supplying  bad  and  unwholesome  water  to  the  M.  The 
Court  arrested  juagment  on  this  count,  because  there  was  nothing  in  the 
letter  which  warranted  the  innuendo  applying  the  imputation  of  mis- 
conduct to  the  plaintiff  (see  p.  838).  The  second  count  recited  that 
defendant  published  a  statement  *'  in  substance  as  follows"  (setting  out 
the  publication  charged  in  the  first  count),  and  charged  that  defendant 
afterwards  published  (in  a  further  letter  to  the  Times)  of  and  concerning 
the  plaintiff  &c.,  and  of  and  concerning  the  first  publication,  a  state- 
ment that  the  copper  tank  was  fitted  up  in  a  schooner  belonging  to  the 
plaintiff.  The  (Jourt  arrested  judgment  on  this  count  ateo,  on  the 
ground  that  where  a  publication  is  not  libellous,  unless  by  reference  to 
the  language  of  a  previous  publication,  such  previous  publication  must 
be  set  out  in  the  dedaration  verbatim^  and  ifot  merely  in  substanoe. 
(a)  7  C.  B.  261 ;  18  L.  J.  156,  C.  P. ;  and  in  error  19  L.  J.  10,  C.  P. 


Digitized  by  VjOOQ IC 


I 

J 


654 


LAW   Of   H9KL. 


Lmuendo  mfty 
pat  any  oon- 
stractioii  OQ 
words  of  libeL 


If  jury  negative 
meaning  i  at  by 
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for  believing  th^t  a  considerable  sum  of  money  was  trans- 
ferred from  Mr.  Turner^s  name  in  the  books  of  the  Bank 
of  England^  by  power  of  attorney  obtained  from  him  by 
undue  influence,  after  he  became  wholly  incompetent  to 
perform  any  act  requiring  reason  or  understanding/'  The 
declaration  contained  the  proper  introductory  averments, 
and  the  following  innuendo:  '' meaning  thereby  that  the 
said  plaintiff  and  the  said  J.  H.  Turner,  had  transferred  or 
caused  to  be  transferred  the  said  money  from  the  said 
W.  Turuer^s  name  in  the  said  books  of  the  said  Bank>  by 
means  of  a  power  of  attorney  obtained  by  them  from  the 
said  W.  Turner,  by  undue  influence  exercised  by  them  over 
the  said  W.  Turner,  at  a  time  when  the  said  W.  Turner  had 
become  and  was  mentally  incompetent  to  give  a  power  of 
attorney  and  to  perform  any  act  requiring  reason  and  under- 
standing/' This  innuendo  was  held  by  the  Court  of  Common 
Pleas  and  by  the  Exchequer  Chamber  to  be  well  laid.  Colt- 
man,  J., (a)  said  :  "The  old  decisions  which  support  the  argu- 
ment that  an  innuendo  cannot  be  allowed  to  make  persons 
certain  who  were  uncertain  before,  are  not  now  sustainable." 

The  Court  of  Queen's  Bench  decided,  in  the  case  of 
Semmings  v.  Oa88on,{b)  "that  sect.  61  of  the  Common 
Law  Procedure  Act,  and  the  two  forms  in  schedule  B  to 
that  Act,  enable  the  pleader  to  put  any  construction  he 
pleases  upon  the  words  complained  of,  by  innuendo;  and 
that  it  is  for  the  jury  to  say  whether  the  words  were  spoken  - 
with  such  meaning.'' 

But  the  question  arises :  suppose  the  declaration  puts  a 
meaning  on  the  words  of  the  libel  which  the  jury  nega- 
tive, can  the  plaintiff  fall  back  upon  their  natural  meaning, 
and  say  they  are  libellous  without  any  innuendo  ? 

In  answering  this  question,  it  may  be  well  to  state  ^what 
the  rule  was  under  the  old  system  of  pleading.  This  is 
luminously  stated  by  Parke,  B.,  in  delivering  the  uuanimious 
opinion  of  the  Judges  to  the  House  o(  Lords,  in  the  case  of 
Barrett  v.  Lowj,{r)  He  says,  that  if  the  innuendo  "is  more 
extensive  than  the  words  will  bear,  and  therefore  unwar- 
ranted by  them,  we  are  of  opinion  that  it  may  be  rejected 
as  repugnant  and  void;  and  the  words  are  libellous,  and 
therefore  actionable  without  its  aid.  That  an  innuendo 
which  is  bad,  and  on  the  face  of  it  repugnant  to  the  words, 
may  be  rejected,  was  decided  in  the  cases  of  Coi*bet  v.  Hill{d) 
and  Smith  v.  Goohtr  \{e)   and   if  the  words  are  sufficient 

(a)  18  L.  J.  168,  C.  B. 

(c)  3  H.  L.  CaA.  895.     S«e  p.  413. 

(6)  GrQ.  Car.  612. 


(6)  E.  ».  &  E.  346. 
Id)  Cro.  Eliz,  §09. 
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without  the  innuendo^  the  action  is  maintainable,  (a)     The      ^niv. 

same  rule  prevails  where  the  innuendo  unnecessarily  intro-    CBin^Xi^ 

duces  new  matter,  as  in  Harvey  v.  French.{h)     The  case 

would  be  different  if  the  words  are  capable  of  two  senses, 

and  the  innuendo  ascribes  one  meaning  to  them,  and  is 

good  on  the  face  of  it.     Williamis  v.  8toU{c)  is  an  authority 

Slat  in  such  a  case  it  could  not  be  rejected." 

The  law  is  altered,  in  this  respect,  by  sect.  61  of  the  common  Law 
Common  Law  Procedure  Act,  1852,  which  enacts  that  Si^'in.^**^ 
"  where  the  words  or  matter  set  forth,  with  or  without  the 
alleged  meaning,  show  a  cause  of  action,  the  declaration 
shaU  be  sufficient."  The  change  is  thus  described  by  Black- 
bum,  J. :  '^  Sometimes  it  was  not  easy  to  frame  a  declaration 
to  meet  this  [i.e.  the  former]  state  of  the  law,  which  was 
a  trap  for  nonsuits ;  and  therefore  the  Legislature  enacted 
the  provision  in  sect.  61.  The  effect  of  the  first  clause 
is,  that  an  innuendo  cannot  be  rejected,  as  formerly,  because 
not  supported  by  the  prefatory  averment.  And  the  last 
clause  enacts,  that  instead  of  a  declaration  with  many 
counts,  with  as  many  innuendos,  a  count  for  libel  or 
slander,  with  an  innuendo  that  the  words  were  used  in  a 
particular  sense,  may  be  read  as  two  counts,  one  with  the 
innuendo  and  the  other  without  it ;  and  proof  of  either  is 
sufficient."  ((Q 

Several  counts  should  be  inserted  where  the  precise  words 
of  the  libel  and  the  meaning  to  be  attached  to  them  are 
doubtful;  because,  although  the  plaintiff  may  obtain  a  verdict 
upon  the  libel,  read  without  the  innuendoes,  he  cannot  at  the 
trial  adopt  a  fresh  innuendo.  "The  plaintiff  must  always 
sustain  the  cause  of  action  of  which  he  has  complained,  and 
not  abandon  it  by  an  allegation  that  certain  words  would 
have  been  actionable,  if  the  declaration  had  been  framed*  in  a 
different  manner."  (e) 

Damages  need  not  be  particularly  stated  .  unless  the  oiAim  or 
plaintiff  claims  special  damage.  The  latitude  allowed  to  **"•*•* 
juries,  as  to  the  amount  of  general  damages  which  may  be 
given,  is  so  wide  that  in  pi*actice  special  damages  are  seldom 
if  ever  claimed  in  actions  of  libel ;  but,  if  it  is  desired  to 
claim  them,  they  must  be  particularised  in  the  declaration ; 
for  it  is   an   established   rule,  that   no   evidence  shall  be 

(a)  See  also  Rolnrts  v.  Canulen  (9  East,  98),  cited  by  Parke,  B.,  in 
Wakky  V.  Healy  (7  C.  B.  604,  605). 

(b)  1  Cr.  &  M.  11.  (c)  1  C.  &  M.  676,  687. 
(d)  Watkin  V.  Hall  (9  B.  &  S.  286 ;   S.  C,  L.  Rep.  3  Q.  B.  896 : 

18  L.  T.  N.  S.  661 ;  37  L.  J.  125,  tt.  B. ;  16  W.  R.  857). 

(t)  Per  WiUes,  J.,  Bremridge  y.  LaUmer  (12  W.  R.  879 :  8.  C,  10 
L.  J.  N.  8.  816). 
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Pa»t  IV.      received  of  any  loss  or  injury,  unless  it  be  specially  stated 
in  the  declaration,  (a) 

We  have,  in  the  next  place,  to  consider  the  defences 
which  it  is  open  to  the  defendant  to  make. 

His  defence  may  be  (1)  a  plea  containing  a  denial  of 
the  charge  in  the  declaration,  or  (2)  a  justification  of  the 
libel ;  (3)  an  apology,  coupled  with  the  payment  of  a  sum 
of  money  into  court ;  (4)  a  plea  that  the  plaintiflT  has,  either 
before  or  after  the  commencement  of  the  action,  agreed  to 
accept  certain  acts  of  the  defendant  in  full  satisfaction  and 
discharge  of  his  right  of  action,  and  the  damages  and  costs 
sustained  by  him  in  respect  thereof,  with  an  averment  that 
the  defendsmt  has  duly  performed  such  agreement ;  or  (5) 
the  defendant  may  demur  to  the  declaration  on  the  ground 
that  no  libel  appears  on  its  face.  Such  is  a  rough  summary 
of  the  modes  of  defence  which  can  be  adopted  in  the  English 
courts  at  the  present  day.  We  shall  now  proceed  to  examine 
them  in  detail. 
piMof  not  The  plea  of  not  guilty,  which  is  technically  called  the 

*^'^'  general    issue,   denies    the    publication    of   the  libel,    the 

publication  of  it  maliciously  and  in  the  defamatory  sense 
imputed,  and  that  the  matter  charged  is  libellous.  (6)  It 
throws  upon  the  plaintiff  the  onus  of  proving  all  the 
material  sdlegations  in  the  declaration. 

Under  this  plea  the  defendant  may  contend  that  the  pub- 
lication was  privileged,  because  the  fact  of  it-s  being  privi- 
leged rebuts  the  primd  fade  presumption  of  malice.  (<•) 

In  the  case  of  Tfie  Ea/rl  of  Lucan  v.  8mUh^{d)  (an  action 
for  a  libel  contained  in  a  newspaper  article  reflecting  on  the 
conduct  of  the  plaintiff  during  the  Crimean  War),  the  court 
refused  to  allow  a  special  plea,  setting  out  alleged  facts  to 
show  that  the  article  complained  of  was  a  fair  comment  on 
the  conduct  of  the  plaintiff  as  a  public  character,  together 
with  the  plea  of  not  guilty;  although  the  defendant  was 
allowed  to  plead,  in  addition  to  not  guilty,  in  general 
terms  that  the  alleged  libel  was  a  fair  comment.  But  it  does 
not  appear  why  such  a  plea  was  allowed,  as  the  whole 
current  of  authorities  shows  that  it  was  in  effect  the  general 
issue. (e)      In    Wa^cm  v.  WaUer,{f)    the   defence   that   the 

(a)  1  Will.  Saunders,  243,  r/  (6). 

(6)  O'Brien  v.  Clement  (15  M.  &  W.  435:  3  D.  &  L.  676 ;  15  L.  J. 
285,  Ex.)  -,  Rules  of  Pleading  of  Trin.  Term,  1858,  Rule  16. 

(c)  Hoare  v.  Silverlock  (9  C.  B.  20,  26).     See  also  LUlie  v.  Price  (5 


A.  &  K  645).  (rf)  1  H.  &  N.  488  ;  26  L.  J/ 94,  Ex. 

(0  See  Carry, Duckett  (5  H.  &  N.  788). 
(/)  8  B.  &  S.  671 ;  L.  Rep.  4  Q.  B.  78  ;  19  L.  T.  N.  a  409 ;  88  L.  J. 
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matter  charged  to  be   a  ]ibel^  in  the  first  count  of  the      pabtiv. 
declaration^  was  a  faithful  report  of  a  debate  in  the  House   OHAPrtt  xil 
of  Lords^  and  that  the  matter  complained  of  in  the  second         ~^ 
count  was  a  fair  comment  on  such  debate  as  a  matter  of 
public  interest^  was  allowed  under  the  plea  of  not  guilty/ 
which  was  the  only  plea  on  the  record,  (a) 

There  is  an  old  case  in  Starkie's  Reports  (6)  which  is  still 
sometimes  cited  as  an  authority  for  the  proposition  that  an 
accord  and  satisfaction,  or  a  release  may  be  given  in 
evidence  under  the  plea  of  not  guilty;  but  the. fact  has 
been  overlooked  that  that  case  was  decided  under  the  old 
system  of  pleading,  before  the  pleading  rules  of  Hilary 
term,  4  Will.  4,  when,  according  to  Serjeant  Stephens,  the 
defendant  was  permitted,  under  the  general  issue,  to  give 
in  evidence  any  matter  of  evidence  whatever  (subject  to 
some  few  exceptions)  which  tended  to  deny  his  Uability  to 
the  action,  (c)  But  now,  under  the  Pleading  Rules  of 
Trinity  Term,  1853,  all  matters  in  confession  and  avoid- 
ance mnst  be  pleaded  specially.  (cQ 

This  seems  the  proper  place  to  notice  the  defence  which  i>abUcation  or 
the   Legislature   has   provided  for  persons   who   are  suedSJJ^^^"^ 
for  the  publication  of  the  proceedings,  reports,  papers,  €tnd 
votes  of  either  House  of  Parliament,  or  extracts  or  abstracts 
therefrom. 

By  3  &  4  Vict.  c.  9,  s.  l,(e)  it  is  provided  that  proceed- s  4  4  vict  a  • 
ings  criminal  or  civil,  against  persons  for  the  publication  of 
papers,  &o.,  under  the  authority  of  either  House  of  Parlia- 
ment shall  be  stayed  upon  the  production  in  court  (after 
twenty-four  hours^  notice)  of  the  certificate  of  the  Lord 
Chancellor,  Speaker,  Clerk  of  the  Parliament,  Speaker  of 
the  House  of  Commons,  or  the  clerk  thereof,  stating  that 
the  paper  complained  of  was  published  by  order  or  authority 
of  the  House  of  Lords  or  House  of  Commons,  together 
with  an  affidavit  verifying  such  certificate. 

The  second  section  of  the  same  statute  enacts  that  pro- 
ceedings for  pubUshing  a  copy  of  any  parliamentary  paper, 
&c.,  shall  be  stayed  at  any  stage  thereof,  upon  the  defen- 
dants laying  before  the  court  or  judge  such  report  and  such 
copy,  with  an  affidavit  verifying  such  report  and  the 
correctness  of  such  copy. 

The   third  section  enacts  that  in  any   civil  or  criminal 

(a)  See  alBO  1  Wms.  Saunders,  130  (1)  ;  UUie  v.  Price  (5  Ad.  &  Els. 
645)  ;  Hunter  v.  Sharps  (4  F.  &  F.  983). 
(6)  Latie  v.  AppkgaU  (1  Starkie's  N.  P.  97). 

Stephens  on  PI.  155  (edition  of  1866). 

See  rules  16  &  17.  (e)  Vide  ante,  pp.  496,  497. 
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faat  it      proceedings  for  printing  any  extract  from^  or  abstract  of^ 

CHAFm  xiL  s^®^  report,  &c.,  it  shall  be  lawful,  under  the  general  issue, 

—        to  ffire  in    evidence  that   such   extract  or  abstract   was 

published  bond  fide,  and  without  malice,  and  if  such  shall  be 

the  opinion  of  the  jury,   a  verdict  of  not  guilty  shall  be 

entered  for  the  defendant. 

piM  of  jQrtiflo*.     If  the  defendant  desires  to  justify  the  libel  on  the  grronnd 

of*S^?~"°*   that  it  is  true,  he  must  put  a  special  plea  on  the  record  to 

that  effect,  (a) 

Caution  should  be  exercised  in  setting  up  such  a  defence, 
as,  unless  it  is  made  out  to  the  satisfaction  of  the  jnry,  they 
wdl  probably  consider  the  futile  attempt  as  an  aggravation 
of  the  original  wrong;  and  there  are  dicia  to  show  that  they 
would  be  justified  in  so  regarding  it.  (6) 
JurtiflcatioD  Where  the  hbel,  as  laid  in  the  declaration,  consists  of 

gwieniL***'^^  **  general  charges  of  criminal  t)r  improper  conduct,  the  plea 
should  justify  by  specifying  the  particular  acts  wtich 
support  the  imputations,  so  that  the  plaintiff  may  be  aware 
of  the  defence  which  is  to  be  set  up. 

Before  the  Common  Law  Procedure  Act  of  1852  a  plea 
containing  general  charges  of  fraud  or  felony  was  bad  on 
special  demurrer;  and  now  the  court  would  either  strike  it 
out  or  order  particulars  of  the  charges  intended  to  be 
justified,  to  be  delivered  to  the  plaintiff. 

In  the  case  of  F Anson  v.  Stua7't{c)  the  declaration  was 
for  printing  of  the  plaintiff  that  he  was  a  swindler ;  and  the 
defendant  pleaded  that  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 
and  had  also  been  guilty  of  deceiving  and  defrauding 
divers  persons  with  whom  he  had  dealings  and  transactions. 
Upon  special  demurrer,  the  Court  of  King's  Bench,  reversing 
the  judgment  of  the  Common  Pleas,  held  that  the  plea  was 
bad,  for  not  stating  the  particular  instances  of  fraud  upon 
which  the  defendant. relied  in  support  of  it. 

Buller,  J.,(d)  said :  "If  this  plea  were  to  be  suffered, it  would 
be  to  allow  any  person  to  libel  another  more  on  the  records 
of  the  court  than  he  could  do  in  a  public  newspaper.  If  the 
plaintiff  has  been  guilty  of  any  acts  of  swindling,  the  defen- 
dant must  be  taken  to  know  them.  He  could  not  prove  the 
justification,  as  he  has  pleaded  it,  by  general  evidence ;  but 
he  has   no  justification,  unless  he  can  prove   the   special 

(a)  Rules  Trin.  T.  1853 ;  see  rule  17. 

h)  See  Wilson  v.  Robiwon  (7  Q.  B.  68  ;  14  L.  J.  Q.  B.  196) ; 
Simpson  V.  Robinson  (12  Q.  B.  514).  (c)  1 1.  R.  748. 

(d)  1  T.  R.  753. 
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inRta&ces  j  and,  knowing  tbem,  lie  onght  to  put  them  on  thd      Pxitt  iv. 
record,  ttuat  the  plaintiff  might  be  prepared  to  answer  them.   OBAFntt  xn. 
It  has  been  said  that  this  case  is  different  from  the  case  of        "" 
Newma/n  v.  Baihi/,(n)  because  that  was  a  specific- charge. 
But  that  is  not  so ;  for  there  the  plaintiff  was  charged  with 
pocketing  all  the  fines,  Ac,  which  was  as  general  as  possible ; 
and  there  the  court  said  it  was  necessary  to  specify  the 
particular  acts.^' 

So  in  Holmes  v.  Oatesby,{b)  where  the  libel  charged  an 
attorney  with  gross  negligence,  falsehood,  and  prevarica- 
tion, and  excessive  bills  of  costs  in  the  business  he  had 
conducted  for  the  defendant,  a  plea  simply  repeating  the 
charges  in  the  libel,  without  specifying  particular  acts  of 
misconduct,  was  held  bad  on  demurrer. 

To  a  declaration  for  words  imputing  to  the  plaintiff,  a  pawn- 
broker, that  he  had  committed  the  unfair  and  dishonourabler 
practice  of  '^  duffing,'^  Le.,  of  replenishing  or  doing  up  goods, 
being  in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledging  them  with  other  pawnbrokers,  the  defendant 
pleaded  that  the  plaintiff  did  replenish  and  do  up  divers 
goods,  being  in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledged  them  with  other  pawnbrokers.  This  plea  was 
specially  demurred  to,  upon  the  ground  that  it  did  not  state 
what  goods  or  what  kind  of  goods  were  so  "  duffed,^'  nor 
with  what  pawnbroker  they  were  pledged.  And  the  court 
held  the  plea  bad.(c) 

Parke,  B.,  said  :  "  It  is  a  perfectly  well-established  rule  in 
cases  of  slander  that  where  the  charge  is  general  in  its  nature, 
the  defendant,  in  a  plea  of  justification  must  state  some 
specific  instances  of  the  misconduct  imputed  to  the  plaintiff. 
That  is  settled  by  the  cases  of  FATison  v.  Stuart,  Newman  v. 
Bailey y  and  Holmes  v.  Gateshy,  In  some  of  those  cases, 
perhaps,  the  statement  in  the  plea  was  not  so  specific  as  it  is 
here,  but  still  this  is  not  specific  enough :  the  plea  should 
have  stated  the  description  of  the  goods,  or  at  least  the 
names  of  the  pawnbrokers  with  whom  they  were  pledged ; 
as  it  is,  the  statement  is  so  general  that  the  plaintiff  cannot 
know  with  what  he  is  intended  to  be  charged.  The  defen- 
dant is  bound  to  give  him  information  of  some  specific  acts 
with  which  he  intends  to  charge  him.  This  plea  does  not 
do  that,  and  is  therefore  bad." 

And  Alderson,  B.,  in  the  same  case,  referring  to  the 
argument  used  by  the  counsel  for  the  defendants,  that  it 

(a)  2  Chitty  R.  665  ;  cited  arfptendo  by  Wood.    See  1  T.  R.  750. 

(b)  1  Tatmt.  548. 

(c)  Hickinbotham  v.  Leach  (10  M.  &  W.  861). 
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General  plea 
of  JnetMcation. 


Fast  IV.  must  be  peculiarly  within  the  plaintiff's  own  knowledge 
craptu  xn.  what  the  goods  were  which  he  had  replenished,  and  with 
—  what  pawnbrokers  he  pledged  them,  said :  "  What  the  plain- 
tiff has  actually  done  in  the  course  of  his  business  is  within 
his  knowledge,  but  not  what  the  defendant  mistakenly  or 
wickedly  means  to  charge  him  with  having  done  :  that  is 
peculiarly  within  the  defendants'  knowledge,  and  it  is 
because  it  is  so  that  he  is  to  plead  it.  (a) 

More  laxity  has  been  allowed  in  these  pleas  since  the 
abolition  of  special  demurrers ;  and  even  a  general  plea, 
that  the  matters  in  the  declaration  complained  of  are  true 
in  substance  and  fact,  has  been  allowed,  on  condition  that 
the  defendant  should  furuish  particulars  of  the  charges 
intended  to  be  justified. 

The  Court  of  Common  Pleas  allowed  such  a  plea  in  the 
■  case  of  Behrens  v.  Allen,{b)  where  the  libel  consisted  of 
charges  against  the  plaintiff's  honesty  in  having,  at  divers 
dates  (which  were  specified),  bought  goods  below  cost  price 
from  a  bankrupt  firm.  Willes,  J.,  in  the  course  of  the  argu- 
ment, said  :  "  FAnsmi  v.  Stuart  adverts  to  the  distinction 
between  the  case  where  the  plea  states  in  justification  an 
indictable  matter,  and  where  it  states  what  is  not  of  that 
character.  In  the  latter  case  I  have  always,  at  chambers, 
allowed  the  plea,  the  defendant  furnishing  particulars."  And 
Erie,  C.J.,  said  :  "It  is  much  the  same  question,  to  my  mind, 
whether  the  plea  or  the  particulars  set  out  all  the  facts/' 

In  giving  judgment  in  the  same  case,  Willes,  J.,  said  : 
'^  FAnaon  v.  Stuart  makes  it  clear  that  before  the  Common 
Law  Procedure  Act,  1852,  a  general  plea  of  justification  in 
these  circumstances  was  not  allowed,  with  the  exception, 
possibly,  of  a  case  of  a  specific  charge  in  the  declaration, 
and  a  plea  alleging  the  charge  to  be  true.  In  such  a  case  as 
this,  where  the  charges  are  mostly  specific,  the  real  question 
may  be  raised  by  allowing  a  general  plea  of  the  part  specified 
— ^a  general  plea  to  that  part,  and  a  specif  plea  to  the 
other  part.  Nevertheless,  I  do  not  mean  to  say  that  on 
any  future  case  I  shall  not  reserve  to  myself  to  allow  a  plea 
of  justification  in  libel,  on  such  terms  as  will  oblige  the 
parties  to  try  the  real  question  between  them,  in  the  clearest 
possible  form." 

In  an  earlier  case(c)  the  court  had  refused  to  allow  the 
defendant  to  plead  one  general  justification  to  a  declaration 

(a)  See  also  O'Brien  v.  Clement  (16  L.  J.  Ex.  76 ;  16  M.  &  W.  159)  ; 
Jones  V.  Stevens  (11  Price,  235).  (b)  8  Jurist,  N.  S.  118. 

(c)  Honess  and  another  v.  Stuhbs  (7  C.  B.  N.  S.  555 ;  29  L.  J.  220, 
C.  r. ;  6  Jur.  N.  S.  682). 
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containing  three  counts  for  three  separate  libels,  charging  i*A«T  iv 
the  plaintiff  with  swindling,  although  the  defendant  offered  OHi^m  xir. 
to  deliver  full  particulars  of*  the  intended  defence.  The 
grounds  of  the  refusal  were  stated  by  Williams,  J.,  as 
follows :  "  The  difficulty  is  this.  If  you  set  out  in  your 
pleas  the  facts  upon  which  you  rely,  the  court  has  an  oppor- 
tunity of  judging  whether  they  do  amount  to  a  justification 
or  not ;  whereas,  by  the  course  proposed,  you  prevent  the 
matter  from  getting  on  the  record  at  all.'' 

An  example  of  vagueness  in  pleading  a  justification  car- 
ried to  its  furthest  limits  is  furnished  by  the  case  of  Jones  v. 
Beioicke.{a)  There  the  first  count  of  the  declaration  stated 
that  the  defendant  spoke  and  published  of  the  plaintiff  as  an 
attorney  and  solicitor  the  words  "  he  is  a  bankrupt  swindler." 
The  second  count  charged  the  following  libel :  "  Old  Perjury 
Jones,  of  Goring-place,  Llanelly,  South  Wales."  "Mr. 
Bewicke  has  only  to  repeat  that  the  attorney  Jones  did 
perjure  himself.  An  action  for  libel  will  only  prove  the 
truth  of  the  above  facts,  and  clearly  demonstrate  to  the 
public  the  gross  perjury  of  the  above  parties."  To  this  the 
defendant  pleaded,  first,  "  not  guilty,"  and  secondly,  "  that 
the  defamatory  matter  in  the  declaration  mentioned  and 
complained  of  was  and  is  true  in  substance  and  fact." 
Qeasby,  B.,  dismissed  a  summons  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  give  particulars  of  the 
facts  and  matters  relied  on  to  justify  the  libels,  and  why, 
in  default,  the  plea  should  not  bo  struck  out.  But,  on 
appeal  to  the  Court  of  Common  Pleas,  the  rule  was  made 
absolute  in  the  terms  of  the  summons  ;  Keating,  J.,  doubt- 
ing "whether  such  a  plea  should  be  allowed  at  all,"  and 
Montague  Smith,  J.,  saying,  "  The  plea  is  clearly  an  embar- 
rassing one,  and  ought  not  to  be  allowed  without  particulars." 

Where  the  charsre  in  the  libel  is  specific,  the  plea  need  where  Gh«ii« 
only  allege  that  it  is  true.  ■peoine. 

This  was  the  case  even  under  the  old  system  of  pleading ; 
as,  where  the  words  were  "  he  stole  two  sheep  of  J.  S.,'  a 
plea  "  that  the  plaintiff  stole  the  said  sheep"  was  held  suffi- 
cient. (&)  But  a  plea  that  the  libel  "is  true  in  substance 
and  effect,"  means  that  it  is  true  in  every  material  parti- 
cular; so  that  where  the  libel  charged  the  plaintiff  with 
various  acts  of  cruelty  to  a  horse,  and,  amongst  others,  with 
knocking  out  an  eye,  and  the  defendant  pleaded  that  the 
matters  coiitained  in  the  supposed  libel  were  true  in  sub- 
stance and  effect,  it   was   held   that  the  justification  was 

(a)  L.  Rep.  5  C.  P.  32. 

(6)  Brooke's  Abr.  Action  stir  le  case,  PL  8  (27  H.  822). 
O  o 
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FabtIY.      not  sustained  by  a  verdict  that  the  libel  was  true  in  all 
OHAKrMTxn.   respects,  except  that  the  eye  was  not  knocked  oat.  (a) 

—  Where  the  publication  complained  of  does  not  make  a 

direct  charge  against  the  plaintiff,  but  reports  defamatory 
statements  made  by  others,  a  plea  that  the  several  matters 
and  things  contained  in  the  alleged  libel  are  true,  is  bad ; 
as  such  a  ^lea  might  mean  either  that  the  report  in  the 
newspaper  was  a  true  report  of  what  had  been  said  by 
others,  or  that  the  facts  mentioned  were  true.{i>) 

A  libel  imputing  specific  misdeeds  to  the  plaintiff  cannot 
be  justified  by  a  plea  alleging  that  he  was  guilty  of  other 
misdeeds  of  the  same  nature.  So  that  where,  to  an  action 
for  saying, "  She  is  a  thief  to  you  and  to  me,  and  hath  stolen 
twenty  pounds  from  me,  and  forty  pounds  from  yon/*  the 
defendant  pleaded  that  tbe  plaintiff  was  a  thief,  and  stole 
two  hens  from  her  on  such  a  day  feloniously,  the  plea  was 
heldbad.(c) 
FtoAof  joBtiflcA.  The  defendant  may  limit  his  plea  of  justification  to  part  of 
deoimSoa^'  the  declaration  j(d)  but  he  must  take  care  that  it  justifies  the 
whole  of  what  it  purports  to  answer,  or  else  it  will  be 
demurrable,  (e) 

Where  the  libel  stated  that  the  plaintiff's  ship  was  unsea- 
worthy,  and  had  been  bought  by  Jews  to  take  out  convicts, 
a  plea  to  the  whole  declaration,  that  the  allegation  of  unsea- 
worthiness  was  true,  was  hold  bad  for  not  justifying  the 
allegation  that  she  had  been  sold  to  Jews  to  take  out  con- 
victs. (/) 

And  where  the  declaration  was  for  a  libel  which  imputed 
to  the  plaintiff  that  he  had  been  guilty  of  murder  in  killing 
his  opponent  in  a  duel,  and  stated  in  reference  to  his  trial 
upon  the  charge,  "  It  was  understood  that  the  counsel  for 
the  prosecution  were  in  possession  of  a  danming  piece  of 
evidence,  viz.,  that  the  prisoner  (meaning  the  plaintiff)  had 
spent  the  whole  of  the  night  immediately  preceding  the 
duel  in  practising  pistol  firing,^'  a  plea  alleging  merely 
that  the  plaintiff  kiQed  his  antagonist,  and  was  tried  for 
murder,  wtis  held  bad.(gr) 
Jervis,  C.J.,  said, (A.)  "The   whole  Court  is  of  opinion 

(a)  Weaver  v.  Lloyd  (2  B.  &  C.  678). 
(hS  Duncan  v.  Thwaites  rS  B.  &  C.  666). 

(c)  Hilsden  v.  Mercer  (Cro.  Jac.  677).  See  alBO  Johns  v.  Gittings 
(Cro.  Eliz.  289). 

(d)  Clarke  v.  laylitr  (3  Scott,  95 ;  2  Biog.  N.  C.  654). 
(c)  1  Wms.  Saunders,  28,  a  (note  8),  and  244,  h  (note  q), 
(/)  Imp-am  v.  Lawson  (5  Bing.  N.  C.  66). 

(</)  Hehham  v.  BlackwQod  and  another  (11  C.  B.  111). 
(>0  Id,  p.  128. 
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that  the  plea,  which  professes  to  justify  the  entire  libel,  paw  iv. 
but  fails  to  justify  what  we  hold  to  be  a  material  part  ciuraiiXiL 
of  it,  is  a  bad  plea.  The  libel,  in  substance,  charges  that  — 
the  plaintiff  was  guilty  of  murder  under  circumstances  of 
grave  and  malignant  aggravation;  and  the  justification 
states  simply  that  the  plaintiff  committed  murder  by  killing 
his  antagonist  in  a  duel.  It  does  not  lie  in  the  mouth  of  the 
defendant  to  say  that  it  matters  not  whether  the  murder  was 
committed  under  one  state  of  circumstances  or  another, 
because  the  very  terms  in  which  the  libel  is  conceived — 
speaking  of  the  plaintiff's  conduct  anterior  tu  the  meeting, 
and  calling  it  'a  damning  piece  of  evidence' — show  that 
the  defendants  intended  to  impute  to  the  plaintiff  something 
which,  in  their  estimation,  was  very  much  more  culpable 
than  murder  under  the  circumstances  which  usually  attend  a  * 
hostile  meeting  of  the  kind  alluded  to.  I  think  we  should 
be  doing  a  serious  injury  to  public  morals  if  we  permitted 
ourselves  to  be  influenced  by  the  argument  of  Mr.  Peacock, 
that  it  makes  no  difference,  as  to  the  quality  of  the  libel, 
whether  the  alleged  duel  was  fought  fairly,  as  it  is  called,  or 
unfairly.  It  certainly  could  not  be  said,  upon  a  trial  for 
killing  in  a  duel,  in  a  criminal  court,  that  the  question  of 
murder  or  no  murder  was  to  depend  upon  whether  or  not 
the  affair  had  been  conducted  with  a  due  regard  to  the  laws 
of  honour.  But  to  say  that  the  court  is  not  at  liberty  to 
take  the  circumstances  into  consideration,  when  called  upon  to 
determine  the  question  of  libel  or  no  libel,  is  quite  a  different 
matter.  When  the  question  is  murder  or  no  murder,  in 
ascertaining  the  innocence  or  the  guilt  of  the  party  charged, 
the  Court  cannot  enter  into  an  investigation  of  extenuating 
circumstances;  but  in  a  case  like  this,  the  circumstances 
must  necessarily  form  a  very  large  portion  of  the  inquiry. 
If  it  were  otherwise,  the  most  opprobrious  and  defamatory 
language  might  be  uttered  of  a  man  who  had  had  the 
misfortune  which  is  said  to  have  befallen  this  gentleman, 
and  the  law  would  give  him  no  redress.'^  And  Maule,  J., 
in  the  same  case,  tersely  laid  down  the  rule  of  law  in  a 
passage  cited  ante,  pp.  392,  393.  (a) 

On  the  other  hand,  if  the  plea  justifies  the  gist  and  sub-  Siiffloient  to 
stance  of  the  libel)  it  is  sufficient,  although  it  may  not  cover  i>?^i!*^**°** 
every  epithet  or  term  of  general  abuse  which  may  be  found 
in  the  libellous  imputation. 

(a)  Se6  also  McGregor  v.  Gregory  (11  M.  &  W.  287) ;  Clarkson  v. 
Lawson  (6  Bing.  266) ;  Goodbume  v.  Bowman  (9  Bing.  632,  667) ;  O'Brien 
V.  Bryant  (16  M.  &  W.  168) ;  Smith  v.  Parker  (13  M.  &  W.  459) ;  ^fonnt- 
ney  v.  Wattoti  (2  B.  &  Ad.  678). 

'0  0  2 
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Part  IV.  Thus,  whfre  the  substantial  charge  in  the  libel  was  that 

CHAMwrxii.   the  plaintiffs  compounded  and  sold  poisonous  and  deleterious 

—         pills,  and  that  the  defendant  had  crushed  the  system  of 

poisoning  pursued  by  the  scamps  and  rascals,  a  plea  to  the 

whole  declaration  was  held  good,  although  it  contained  no 

justification  of  the  terms  scamps  and  rascals; (a) 

A  statement  that  the  plaintiflf  was  convicted  of  a  special 
offence,  and  received  a  certain  sentence,  is  not  justified  by  a 
plea  alleging  that  he  was  convicted  of  the  offence,  and 
received  a  less  sentence ;  because  the  Court  cannot,  as  a 
matter  of  law,  say  that  the  difference  cannot  be  libellous. 
But  in  the  case  of  Alexcmder  v.  the  North-Eastem  RaUwaif 
Company, {b)  the  defendants  were  allowed  to  amend  such  a 
plea  by  setting  out  the  same  sentence  as  the  Ubel  stated, 
although  such  statement  was  in  fact  false.  To  this  amended 
plea  the  plaintiff  replied  by  setting  out  the  conviction 
verbatim;  and  the  defendants  rejoined  that  the  conviction 
was  described  with  sufficient  accuracy  and  truth,  both  in 
the  libel  and  the  plea,  and  that  the  words,  so  far  as  they 
were  libellous,  appeared,  from  the  allegations  in  the  plea,  to 
be  and  were  true  in  substance.  On  demurrer  to  this  re- 
joinder, the  Court  held  the  rejoinder  good,  as  the  substitu- 
tion, in  the  alleged  libel,  of  three  weeks'  for  a  fortnight's 
imprisonment  (the  actual  sentence)  was  not  necessarily 
libellous,  (c) 

It  is  a  good  plea  to  an  action  for  libelling  the  plaintiff's 
character  that  a  certain  transaction  took  place,  and  that  the 
libel  was  published  of  the  plaintiff  solely  in  reference  to 
that  transaction  and  was  justified  by  it.{d) 
pieaordemnirer      Although  the  defendant  may  demur  or  plead  to  part  of  a 
^^    ^  libel,  he  can  only  do  so  when  it  contains  distinct  imputations; 

"  but  no  case  has  been,  nor  can  any  be,  produced,  in  which, 
where  many  statements  tend  to  one  conclusion  and  imputa- 
tion, a  single  sentence  or  portion  of  a  sentence  may  be 
selected  and  separately  dealt  with;  either  by  plea  or  de- 
murrer.'' (e) 
joBtiflc&tioo  Of  To  a  declaration  setting  out  the  libel  with  innuendos,  the 
without  meiuQ.    defendant  may  plead  the  general  issue   as  to  the  words 

lag  in  innaenda 

(a)  Morison  v.  Harmer  (;4  Scott.  624;  Bee  p.  584;  3  Bmg.  N.  C.  759). 
See  the  passage  from  the  judgment  of  the  court  cited  omUj  pp.  396, 397. 
See  also  Edwards  y.  Bell  (1  Bing.  403);  Biggs  v.  Great  Eastern  RaUn^ay 
Company  (18  L.  T.  N.  S.  482). 

(b)  34  L.  J.  152,  Q.  B. ;  11  Jur.  N.  S.  619  ;  13  W.  R.  651. 

(c)  lb, 

{cf}  Tighe  V.  Cooper  (7  E.  &  B.  641 ;  26  L.  J.  215,  a  B.);  See  Crom- 
tcelVs  case  (4  Rep^  13). 
(«)  Per  Lord  Abinger,  C.B.,  Eaton  v.  J<mt8  (1  Dowl.  N.  a  608;. 
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with  the  meaning  in  the  innuendo,  and  justify  as  to  them      Pabt  iv. 
without  the  meaning;  or  he  may  justity  as  to  them  with   ohaithTxil 
the  meaning  in  the  innuendo^  and  also  as  to  them  without         — 
the  meaning ;  (a)  but  care  must  be  taken  to  limit  the  plea 
to  that  construction  which  it  is  intended  to  answer. 

Where  a  libel  contains   several  distinct  imputations  on  where  aii  imnu- 
the  plaintiff^  and  the  declaration  sets  out  only  some  of  them^  mS  wS  »t  oat 
the  defendant  will  not  be  allowed  to  plead  that  the  other 
charges  were  contained  in  the  libel,  and  to  justify  the  whole 
article ;  nor  may  he  put  any  other  sense  on  the  words  than 
that  assigned  to  them  in  the  declaration.  (6) 

It  is  no  justification  to  an  action  for  hbel  that  the  libel-  previoiupab- 
lous  matter  has  previously  been  published  by  a  third  person  "SSuSS-no 
— ^notwithstanding   the   fourth   resolution  in   the    Earl    of  J'**'^'*<***°''- 
Northampton's  case,(c)  viz.:  "In  a  private  action  for  slander 
of  a  common  person,  if  J.  L.  publish  that  he  hath   heard 
J.  N.  say  that  J.  G.  was  a  traitor,  or  thief,  in  an  action  on  the 
case,  if  the  truth  be  such,  he  may  justify .''     Pollock,  C.  B., 
in  the  case  of  Tidman  v.  Ainslie,(d)  said  that  this  doctrine, 
*'  assuming  it  to  be  law,  has  never  been  applied  to  written 
slander,  in  which  the  repetition,   by  being  more  largely 
circulated,   produces   a  greater    injury   to   the    individual 
slandered/' 

Although,  as  has  already  been  seen^  it  is  not  necessary  PrivUege  bp«ci- 
or  usual  to  plead  specially  the  defence  of  privilege,  yet  it  *"^  p^^^"^ 
is  sometimes  done^  in  order  to  raise  the  question  on  the 
record  by  demurrer. 

A  plea  that  the  alleged  libel  is  a  report  of  a  trial,  must 
aver  that  it  is  a  true  and  accurate  account;  it  is  not 
sufficient  to  plead  that  it  is  in  substance  a  true  report  ;(e) 
although  it  will  suffice  to  prove  that  it  is  a  fair  and  impartial 
(though  not  verbatim)  report.  (/) 

If  the  publication  contain  comment  on  the  trial^  the  plea 
must  justify  that  as  well  as  the  report.  (^) 

In  strictness,  a  plea  of  privilege  ought  to  aver  that  the 
matter  was  published  bona  fide,  and  without  malice  ;(/t)  but, 
it  is  apprehended,  the  abolition  of  special  demurrers  has 

(a)  See  Watkin  v.  Hall  (L.  Rep.  3  Q.  B.  396;  18  L.  T.  N.  S.  561; 
37  L.  J.  125,  Q.  B. ;   16  W.  R.  857). 

(fe)  Brembridge  v.  Latimer  (12  W.  R.  878).  (c)  12  Rep.  133. 

d)  10  Ex.  66.      See  also  M'Phersoii  v.  Daniels  (10  B.  &  C.  270; 

^ni8.  Saunders,  244). 

(e)  Flint  v.  Pike  (4  B.  &  C.  473) ;  Lewis  v.  Walter  (4  B.  &  A. 
605). 

(f)  Lewis  V.  Levy  (E.  B.  &  E.  537  ;  see  p.  553). 
(//)  Cooper  V.  Lawson  (8  A.  &  E.  7^6). 

(h)  Smith  V.  Thomas  (2  Bing.  N.  C.  372). 
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pAxt  IV.      precluded    the    plaintiff   from  taking    advantage    of   the 
ohaptoT  xiL   omission  of  such  an  averment,  (a) 

—  So,  in  the  old  days  of  pleading,  a  plea  of  justification 

which  did  not  formally  confess  the  publication  of  the  libel 
was  bad ;  {h)  but  this  formality  is  no  longer  requisit-e,  (c) 
and  in  practice  is  never  observed, 
pi^  of  apoicjRT       The  next  defence  which  requires  our  notice  is  that  pro- 
into  ooS*°      vided  by  the  Legislature,  for  the  protection  of  the  liberty  of 
the  Press. 

The  6  &  7  Vict.  c.  96,  s.  2,  enacts  ''  that  in  an  action  for  a 
libel  contained  in  any  public  newspaper,  or  other  periodical 
publication,  it  shall  be  competent  to  the  defendant  to  plead 
that,  such  libel  was  inserted  in  such  newspaper  or  other 
periodical  publication  without  actual  malice,  and  without 
gross  negligence,  and  that  before  the  commencement  of 
the  action,  or  at  the  earliest  opporbunity  afterwards,  he 
inserted  in  such  newspaper  or  other  periodical  publication 
a  full  apology  for  the  said  libel,  or,  if  the  newspaper  or 
periodical  publication  in  which  the  said  libel  appeared 
should  be  ordinarily  published  at  intervals  exceeding  one 
week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication,  to  be  selected  by  the  plaintiff 
in  such  action ;  and  that  every  such  defendant  shall,  upon 
filing  such  plea,  be  at  liberty  to  pay  into  court  a  sum  of 
money  by  way  of  amends  for  the  injury  sustained  by  the 
publication  of  such  libel,  and  such  payment  infco  court  shall 
be  of  the  same  effect,  and  be  available  in  the  same  manner, 
and  to  the  same  extent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  pajrment  of  costs  and  the  form  of  pleading, 
except  so  far  as  regards  the  pleading  of  the  additional  facts 
hereinbefore  required  to  be  pleaded  by  such  defendant,  as  if 
actions  for  libel  had  not  been  excepted  from  the  personal 
actions  in  which  it  is  lawful  to  pay  money  into  court,  .... 
and  that  to  such  plea  to  such  action  it  shall  be  competent 
to  the  plaintiff  to  reply  generally,  (tZ)  denying  the  whole  of 
such  plea." 

Unless  the  defendant  pay  money  into  court  at  the  time 

(a)  See  Voting  v.  AuMen  (L.  Rep.  4  C.  P.  653  ;  21  L.  T.  N.  S.  327  ; 
38  L.  J.  233,  Q.  B. ;  18  W.  R.  63). 

(b)  Johns  V.  Gittintjs  rCro.  Eliz.  239  ;  sec  1  Wms.  Saunders,  244,  o). 

(c)  Stephens  on  Pleading,  185. 

(d)  This  means  that  the  plaintiff  shall  be  at  liberty  to  deny  the  whole 
or  any  part  of  such  a  plea  :  the  plaintiff  is  not  bound  to  deny  the  whole 
of  the  plea :  {Chadwick  v.  Herepath,  3  C.  B.  885.)  A  replication  which 
admitted  that  the  libel  was  inserted  in  a  newspaper,  and  the  payment  of 
money  into  Court,  and  traversed  the  insertion  of  the  libel  without  actual 
malice,  and  without  gross  negligence,  and  the  suthciency  of  the  money 
paid  into  Court  as  amends,  was  held  good :  (/^.) 
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of  pleading  the  above  plea,  tlie  plaintiff  is  empowered  by      Paw  iv. 
8  &  9  Vict.  0.  75,  s.  2,  to  treat  the  plea  as  a  nullity.  CHAFrBR  xil 

The  payment  into  court  is  conditional  on  the  plea  being         — 
proved,  and  is  not  to  be  taken  as  an  absolute  admission  of 
liability,  (a) 

It  is  doubtful  whether  the  defendant  will  be  allowed  to  whether  other 
plead  any  other  plea,  together  with  this  special  plea,  to*  the  piSSe^wilh 
same  nart  of  the  declaration.  S^^ySSit"" 

In  U'Brien  v.  Oleinent,{h)  the  defendant  obtained  a  judge's  ^^  oowrt 
order,  allowing  the  following  pleas,  viz. :  first,  not  guilty,  to 
the  whole  declaration ;  secondly,  a  justification  as  to  part  of 
the  libel;  and,  thirdly,  the  statutory  plea  of  an  apology 
and  payment  of  money  into  court.  The  Court  of  Exchequer 
amended  the  order  by  confining  the  general  issue  to  such 
part  of  the  declaration  as  the  plea  of  payment  into  court 
did  not  apply  to. 

Parke,  B.,  in  delivering  the  judgment  of  the  court,  said : 
'*  It  seems  to  me  that  we  ou^ht  not  to  allow  this  special  plea 
together  with  the  general  issue;  for  if  we  were,  and  the 
verdict  for  the  general  issue  should  be -for  the  defendant, 
there  would  be  a  difficulty  as  to  the  judgment.  What 
would  become  of  the  damages  paid  into  court  ?  because  the 
special  plea  would  shew,  on  the  record,  a  cause  of  action  in 

respect  of  which  the  plaintiff  ought  to  recover  them 

The  only  respect  in  which  payment  of  money  into  court  under 
this  statute  differs  from  a  payment  into  court  in  cases  under 
the  new  rules  is,  that  those  rules  give  a  general  plea,  appli- 
cable to  all  cases  except  such  as  are  therein  specified; 
whereas  this  statute  makes  that  general  form  insufficient,  in 
cases  to  which  the  statute  applies;  and  if  you  pay  money  into 
court  under  it,  you  must  bring  your  case  within  the  descrip- 
tion of  libel  to  which  it  refers.  The  intention  plainly  was 
to  extend  to  certain  actions  of  libel  the  benefit  of  the  plea 
of  payment  of  money  into  court,  as  it  existed  in  other  forms 
of  action.^' 

The  difficulty  of  disposing  of  the  money  paid  into  court 
arises,  however,  in  those  cases  which  we  have  just  noticed, 
where  the  jury  find  thafc  the  plea  ot*  apology  is  not  proviid, 
Mud  give  a  less  amount  than  the  defendant  has  paid  intij 
court.  In  the  case  of  Joiies  v.  Ma^kk,{c)  Channoll,  B.,  said 
that  the  defendant  by  his  plea  of  apology  and  payment  into 
court  ^'  in  effect  says,  ^  I  published  this  libel  without  malice 

(rt)  La/one  y.  Smith  (4  H.  &  N.  158;  28  L.  J.  33,  Ex.) ;  Jove,s  v. 
M(tckie  (L.  Rep.  8  Ex.  1 ;  17  L.  T.  N.  8.  151 ;  37  L.  J.  1,  Ex. ;  16 
W.  R.  109). 

(b)  15  M.  &  W.  435 ;  3  D.  &  L.  676.  (o)  Ubi  supra. 
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PamIV. 
Cbaptbb  XIL 


EvideDCP  of 
fipology  In 
mlUgation  of 
dftmagea. 


Plea  of  accord 
and  satisfaction 


Plea  or  Statute 
of  Limitations. 


or  negligence,  and  if  you  will  accept  my  apology,  I  will 
give  you  bL;'  but  he  does  not  bind  himself  to  give  anything 
il'  his  terms  are  not  accepted."  If  this  be  so,  the  reasons 
of  the  court  for  refusing  to  allow  other  pleas  would  seem 
not  to  apply. 

Nothing  contained  in  the  6  4  7  Vict.  c.  96,  takes  away  or 
prejudices  any  defence  under  the  plea  of  not  guilty,  which, 
before  the  passing  of  the  Act,  it  was  competent  to  the  defen- 
dant to  make  under  such  plea :  (see  sect.  6). 

The  iirst  section  of  the  Act  just  mentioned  contains  a 
provision,  which  is  not  limited  to  actions  for  libels  contained 
in  newspapers  or  other  periodicals,  but  applies  to  any  action 
for  defamation,  and  enacts  that  "  it  shaU  be  lawful  for  the 
defendant  (after  notice  in  writing  of'  his  intention  so  to  do, 
duly  given  to  the  plaintiff  at  the  time  of  filing  or  delivering 
the  plea  in  such  action)  to  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  before  the  commencement  of  the  action, 
or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so, 
in  case  the  action  shall  have  been  commenced  before  there 
was  an  opportunity  of  making  or  offering  such  apology." 
This  section  rather  tends  to  support  the  view  taken  by  some, 
that  the  Legislature  intended  to  allow  the  general  issue,  or 
other  pleas,  together  with  the  plea  of  apology  and  payment 
into  court,  as  it  expressly  allows  a  man  to  take  advantage  of 
an  apology  and  to  plead  to  the  declaration  at  the  same 
time. 

A  plea  in  accord  and  satisfaction  is  a  good  defence  to 
an  action  for  libel,  and  may  be  pleaded  to  its  further 
maintenance  when  the  matter  has  taken  place  after  action 
brought. 

Thus,  an  agreement  by  the  plaintiff  to  waive  his  action  in 
consideration  that  the  defendant  would  destroy  certain 
documents  in  his  possession,  imputing  the  same  crime  to  the 
plaintiff  as  the  slander,  is  a  bar  to  the  action. (a) 

So,  a  parol  agreement  after  action,  between  the  plaintiff 
and  defendant,  to  accept  the  pubUcation  of  mutual  apolo^es, 
in  satisfaction  and  discharge  of  the  causes  of  action, 
damages,  and  costs,  executed  by  the  defendant,  is  a  good 
accord  and  satisfaction,  (fc) 

In  addition  to  a  defence  on  the  merits  of  the  case, 
the    Statute    of    Limitations    may    sometimes    furnish 


an 


(a)  Lane  v.  Appkgate  (1  Starkie,  97).  In  the  marginal  note  it  is  said 
**  when  executed  by  the  burning  of  the  papers ; "  but  the  judgment  of  1  -ord 
EUenborough  does  not  contain  those  words. 

(6)  Boosey  y.  Wood  (8  H.  &  C.  484;  34  L.  J.  65,  Ex.). 
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answer  to  the  plaintiff^s  suit ;  (a)    but   it  must  be  pleaded     Pakt  iv. 
specially,.  (6)  ohap™  xil 

A  plea  of  the  Statute  of  Limitations,  to  an  action  for  a  libel 
published  in  a  newspaper  seventeen  years  before,  was  held 
to  be  negatived  by  proof  that  a  copy  had  been  purchased 
from  the  defendant,  by  an  agent  of  the  plaintiff,  within  the 
six  years,  (c) 

Before  the  Common  Law  Procedure  Act  of  1860,  it  was  pioa  in  acboaa 
a  good  plea  in  bar  to  an  action  by  husband  and  wife  for  'o'"*>«*o«*'^'« 
defamation  of  the  wife,  that  the  female  plaintiff  was  not 
the  wife  of  the  other  plaintiff,  "  inasmuch ''  according  to 
Pollock,  O.B.,  '^  as  it  shows  that  the  alleged  husband,  if  he 
be  not  such  in  fact,  has  no  right  to  sue  at  all.  It  is  not  a 
plea  in  abatement,  giving  the  wife  a  better  writ ;  but  matter 
in  bar,  showing  that  he  who  is  in  one  sense  the  substantial 
plamtiiBf,  if  he  be  not  in  fact  the  husband,  has  no  right  to  sue 
at  oa."(d) 

And  now,  if  the  supposed  husband  joined  a  count  for 
special  damage  to  himself,  no  doubt  such  a  plea  would  still 
be  good.  But  if  the  declaration  contained  only  a  count  for 
the  injury  to  the  wife,  it  is  submitted  that  under  the 
Common  Law  Procedure  Act  of  1860,  the  female  plaintiff 
would  be  entitled  to  judgment,  if  the  jury  found  a  verdict 
for  her,  notwithstanding  such  verdict  should  also  find  her 
not  to  be  the  wife  of  the  male  plaintiff;  for,  by  the  19th 
section  of  that  Act,(e)  it  is  enacted  that  "  the  joinder  of  too 
many  plaintiffs  shall  not  be  fatal,  but  every  action  may  be 
brought  in  the  name  of  all  the  persons  in  whom  the  legal 
right  may  be  supposed  to  exist;  and  judgment  may  be 
given  in  favour  of  the  plaintiffs  by  whom  the  action  is 
brought,  or  of  one  or  more  of  them,  or,  in  case  of  any 
question  of  misjoinder  being  raised,  then  in  favour  of  such 
one  or  more  of  them  as  shall  be  adjudged  by  the  court  to 
be  entitled  to  recover :  provided  always,  that  the  defendant, 
though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned 
by  joining  any  person  or  persons  in  whose  favour  judgment 
is  not  given,  unless  otherwise  ordered  by  the  court  or  a 
judge.'' 

A  plea  in  abatement,  on  the  ground  of  the  nonjoinder  of  a  piea  in 
party  who  ought  to  be  a  co-plaintiff,  is  rarely  available  in  »baiemenL 
actions  of  libel ;  for,  even  in  the  case  of  libels  upon  mercan- 
(a)   Vide  ante,  p.  639. 

(/>)  See  the  form  in  the  schedule  to  the  Common  Law  Procedure  Act, 
1852,  Schedule  B.    See  also  2  Wms.  Saunders,  63,  a. 
(c)  Duke  of  Brunswick  v.  Harmer  (U  (^  B.  186). 
(/)  CkatUler  and  Wife  v.  Lindney  (IG  M.  &  W.  82). 
(e)  23  &  24  Vict.  c.  126. 
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Past  iv.      tile  or  trading  firms^  the  defamation  of  the  firm  is  generallj 
ohaptu  xil  a  libel  upon  each  member  of  it,  and  entitles  him  to  a  remedj 
—         for  his  individual  injury.     And,  though  one  partner  in  such 
action  should  claim  damages  for  the  injury  to  the  firm,  a 
plea  in  abatement  would  be  bad,  as  being  a  plea  to  tiie 
damages  and  not  to  the  cause  of  action.(a) 
Demurrer.  The   defendant   may  demur  to   the   declaration,  on   the 

ground  that  it  states  no  libel;  for  "it  is  not  enough  to 
entitle  a  plaintiff  to  judgment  that,  he  should  charge  mali- 
cious motives  and  a  calumnious  tendency;  he  mast  also 
show  that  there  is  a  libel/^(6) 

There  are  not  many  instances  to  be  found  of  denmrrers 
to  libels,  because,  where  the  words  are  capable  of  a  calum- 
nious meaning,  the  jury  are  the  proper  judges  as  to  whether 
they  bear  it. 

But  the  defendant  may  rely  entirely  on  the  judgment  of 
the  court,  by  demurring  only.  This  was  done  in  the  case  of 
Reeves  v.  Templar,  {c)  in  which  case  the  court,  dubit/hnie 
Parke,  B.,  gave  judgment  for  the  defendant,  on  the  ^roond 
that  the  letter  set  out  in  the  declaration  was  not  libellons. 
Parke,  B.,  said  the  rule  to  be  applied  in  deciding  the 
demurrer  was,  whether  judgment  could  be  arrested  after 
verdict. 

The  efiect  of  a  demurrer  is  to  submit  the  whole  record  to 
the  judgment  of  the  court;  so  that  if  the  plaintiff  demur  to 
the  defendant's  plea,  ho  may  be  called  upon  to  support  his 
own  declaration,  and  in  this  way  may  sometimes  be  hoist  with 
his  own  petard.  For  example,  in  Glay  v.  Roberts  {d)  the 
declaration  alleged,  by  way  of  inducement,  that  the  plaintiff 
was  a  physician  and  a  legally  qualified  medical  practitioner, 
and  carried  on  the  profession  of  a  physician ;  and  that  there 
were  certain  medical  practitioners  iissuming  to  themselves 
the  names  and  designations  of  homoeopathists,  and  di fieri ug 
and  professing  to  differ  from  the  great  majority  of  medical 
practitioners  as  respects  the  theory  and  practice  of  medi- 
cine; and  that,  according  to  the  opinion  and  professional 
etiquette  prevailing  amongst  the  great  body  of  physicians, 
it  was  considered  to  be  improper  and  disgraceful  for  auy  of 
them  to  meet,  in  medical  consultation,  any  medical  practi- 
tioner professing  homoeopathy,  and  that  so  doing  would  be 
injurious   to  the    professional    character  of  auy   physician. 

(n)  RohiiLson  v.  Mnrrhant  (7  Q.  B.  918;  15  L.  J.  134,  Q.  B.)  See  al8o 
ForMer  v.  JAUcsim  (3  Bing  452). 

(h)  Per  Lord  Denman,  C.J.,  Iknrue  v.  Stowell  (12  A.  &  E.  731). 

(<r)  2  Jut.  137.    See  also  Cox  v.  Cw^itr  (12  VV.  11.  75;    9  L.  T. 
N.  S.  329). 

(d)  11  W.  R.  649 ;  8  L.  T.  N.  S.  397  ;  9  Jur.N.  S.  580). 
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The  declaration  then  alleged  that  the  defendant  published      pam  iv 
of  the   plaintiff  that  he  was  in  the  habit  of  meeting,  in   chaptoXIL 
medical   consultation,    medical   practitioners   professing   to  ~- 

practice  the  theory  and  practice  of  homoeopathy.  The 
defendant  pleaded  a  traverse  to  the  allegation  that  it 
was  considered  by  the  great 'body  of  medical  practitioners 
improper  and  disgraceful  to  meet,  in  medical  consultation, 
medical  practitioners  professing  to  practice  homa3opathy; 
and  the  plaintiff  demurred  to  this  plea.  On  the  argument, 
the  court  at  once  called  upon  the  plaintiff's  counsel  to  sup- 
port the  declaration,  and  gave  judgment  for  the  defendant, 
without  considering  the  merits  of  the  plea. 

The  plaintiff  usually  repUes  to  defendant's  pleas  by  join-  Replication. 
ing  issue;  but  occasion  may  render  it  advisable  to  demur,  to 
reply  specially,  or  to  new  assign. 

Alfjxandery.  North- Kantern  Railway  Gompany{a)  furnishes 
an  example  of  a  replication,  setting  out  the  conviction  relied 
upon  in  the  plea  as  a  justification,  a  rejoinder,  and  a  demurrer 
to  the  rejoinder. 

If  the  justification  in  the  plea  were  that  the  plaintiff  had 
committed  a  certain  crime,  a  replication  pleading  a  pardon 
would  be  good ;  {}))  but  when  the  libel  was,  that  the  plaintiff 
was  convicted  of  a  crime,  Blackburn,  J.,  in  the  case  of 
Alexander  v.  North-Eastern  Railway y  said  :  "  It  is  perfectly 
immaterial  whether  the  conviction  is  still  subsisting  or  not; 
for  if  the  plaintiff  was  convicted,  the  libel  is  true.'* 

Where  the  declaration  charges  a  publication  generally,  New  assign- 
and  the  defendant  pleads  that  he  has  published  it  lawfully,  '"''°'* 
as  to  the  members  of  a  committee  of  the  House  of  Commons, 
and  the  plaintiff  proceeds  for  a  pubUcation  to  other  persons, 
he  should  new  assign  such  illegal  publication,  (c) 

The  plea  of  not  guilty  to  the  new  assignment  raises  the 
same  issue  precisely  as  if  the  libel  new  assigned'  had  been 
set  out  in  the  declaration,  and  the  defendant  had  pleaded 
not  guilty  only.(d) 

After  joinder  of  issue  is  the  proper  time  for  the  plaintiff  Diacovery  of 
to  seek  the  aid  of  the  court  in  obtaining  information  from  JrintereTor'pub- 
the  defendant,  which  may  be  necessary  or  material  to  prove  p^toJI  ^'  "**'"" 
his  case. 

It  will  bo  seen,  however,  that  this  assistance  will  only  bo 
granted  under  very  special  circumstances. 

(a)  34  L.  J.  152,  Q.  B.  ;.ill  Jur.  N.  S.  G19  ;  13  W.  R.  651.  V'ule 
antc^  p.  564. 

(6)  Cmldington  v.  WVkim  (Hobart,  81). 

(c)  See  2  Lash's  Saundera,  945 ;  1  VV  ms.  Saunders,  133. 

\d)  Duke  of  Bruiuticick  v.  Pepper  (2  C.  &  K.  685). 
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ciiAPEn  xa   (^^  &  33  Vict.  c.  24)^  repealing  many  former  enactments^ 
—         has  left  certain  statutory  provisions  for  assisting  the  plaintif 
in  proving  the  publication  by  the  defendant  of  the  news- 
paper containing  the  libel. 

39  Greo.  3,  c.  79^  s.  29,{a)  renders  it  obligatory  (under  a 
penalty)  on  every  printer  to  keep,  for  six  months'  after  the 
printing  thereof,  a  copy  of  every  paper  printed  by  him^  witi 
the  name  of  his  employer  written  or  printed  thereon  ;  whiok 
he  is  to  show  to  any  justice  of  the  peace  who^  within  the  ax 
months,  may  require  to  see  it. 

6  4  7  WiU.  4,  c.  76,  s.  19,{fc)  provides  for  the  discover; 
of  the  proprietors,  printers,  or  publishers  of  newspapers,  by 
filing  a  bill  for  discovery  in  equity. 

The  former  of  these  enactments  (39  Greo.  3,  c.  79^  s.  29) 
is  rendered  nugatory,  so  far  as  private  plaintiff  are  om- 
cerned,  by  9  &  10  Vict.  c.  33,  s.  1,  which  prohibitB  any 
proceedings  for  the  penalty  under  that  Act,  except  in  tiie 
name  of  the  law  officers  of  the  Crown. 

The  power  of  compelling  discovery  of  the  publisher  by 
filing  a  bill,  is  a  costly  and  tedious  process,  and  appean 
never  to  have  been  exercised ; — at  least  we  are  nnable  to 
find  any  reported  cases, 
inierroxatorief.  The  ouly  Other  modc  by  which  the  plaintiff  can  obtain 
information  from  the  defendant,  as  to  the  publication  of  the 
libel,  is  by  administering  interrogatories  under  the  51st 
section  of  the  Common  Law  Procedure  Act  of  1854.  Bat, 
before  he  can  do  this,  he  must  obtain  an  order  of  the  court 
or  judge,  which  is  by  no  means  an  easy  task. 

In  Tujding  v.  Ward  (c)  the  Court  of  Exchequer  held  that 
it  was  unfair  to  submit  questions  which  a  party  is  clearly 
no't  bound  to  answer,  the  object  being  either  to  compel  him  to 
answer  when  not  bound,  or  to  refuse,  and  so  create  a  preju- 
dicij  against  him.  On  this  ground  the  court  refused  to  allow 
interrogatories  to  bo  put  to  the  defendant,  as  to  whether  he 
composed  the  article  complained  of?  whether  he  knew  who 
composed  it  ?  whether  the  name  on  the  title-page  was  real 
or  fictitious  ?  whether  ho  had  been,  or  expected  to  be, 
indemnified  ?  with  other  questions  of  a  like  kind. 

Two  years  later,  the  Court  of  Common  Pleas  rescinded  an 
order  made  by  Keating,  J.,  allowing  interrogatories  to  be 
put  to  the  defendant,  as.  to  whether  he  spoke  the  slander 

^  (a)  See  the  enactment  set  out,  afUe,  p.  257. 
(6)  See  the  section  set  out,  ante,  p.  259. 

(c)  6  H.  &  N.  749 ;  30  L.  J.  222,  Ex.  See  also  Baker  v.  Lane  (8 
R  &  C.  544  ;  34  L.  J.  57,  Ex.). 


Digitized  by  VjOOQ IC 


CITIL  BSMEDT  OF  THI   LIBELLED.  573 

charged  in  the  declaration^  Erie,  O.J.,  saying:  "I  do  not      Pa«t1V. 
mean  to  say  that  in  no  case  will  the  court  allow  interroga-    chawm  xil 
tones  in  an  action  of  slander ;  but,  before  I  will  consent  to         — 
allow  them,  1  must  be  satisfied  that  there  are  very  peculiar 
circumstances  of  grievance  and  oppression  to  justify  so  novel 
a  proceeding/' (a) 

These  cases  were  followed  in   the  case  of  Edmunds  v. 

Mreenwoody{b)    the   court    there  holding  that  very  specicd 

circumstances  ought  to  appear  before  interrogatories,  the 

express  object  of  which  was  to  make  the  defendant  criminate 

himself,  were  allowed^ 

There  is,  however,  one  instance  of  a  plaintiff's  obtain- 
ing a  judge's  order  for  such  interrogatories,  in  an  action 
of  libel,  and  keeping  it,  notwithstanding  an  appeal  to  the 
court. 

The  action  was  for  sending  to  the  Times  newspaper  a 
libellous  extract  from  a  letter.  The  defendant  pleaded  not 
guilty,  and  a  justification.  The  affidavit  in  support  of  the 
Summons  was  in  the  usual  form,  and  did  not  state  any 
special  circumstances.  Blackburn,  J.,  allowed  the  following 
interrogatory,  and  others  of  a  like  nature  :  "  Did  you,  on  or 
about  the  10th  March,  1870,  write,  and  send  to  the  Times 
for  publication,  a  letter  signed  ■  Z.,'  accompanied  by  what 
purported  to  be  an  extract  from  the  letter  from  a  Halifax 
merchant?"  On  the  argument  of  a  rule  to  set  aside  the  order 
allowing  these  interrogatories,  it  appeared  that  the  defendant 
'  had  obtained  a  commission  to  Nova  Scotia  to  examine  wit- 
nesses,, on  an  affidftvit  stating  that,  the  extract  was  from  a 
letter  which  he  had  received  from  a  person  in  Nova  Scotia, 
with  whom  he  had  since  communicated,  and  on  whose  infor- 
mation, believing  it  to  be  true,  he  had  pleaded  a  justification, 
in  support  of  which  it  was  necessary  to  examine  witnesses  in 
Nova  Scotia.  The  court  refused  to  interfere  with  the  dis- 
cretion of  the  judge,  holding  that  the  affidavit  of  the  defen- 
dant, togfether  with  his  plea  oi  justification,  were  sufficiently 
special  circumstances  to  take  the  case  out  of  the  ordinary 
rules,  (c) 

But  when    the    plaintiff   has   obtained   the   order,   and  when  answers 
administered  the  interrogatories,  he  has  a  still  more  formid-  JSS  dl?eidj!iit. 
able  difficulty  to  encounter,  viz.,  that  of  extorting  answers 
from  an  unwilling  defendant.    If  the  defendant  refuses  to 

(a)  Stem  v.  Sevastopulo  (14  C.  B.  N.  8.  737). 

(6)  LuRep.  4  C.  P.  70;  19  L.  T.  N.  S.  423;  88  L.  3,  116,  C.  P.; 

(c)  7«nia«  V.  Jenkins  (L.  Rep.  6  C.  P.  738;  22  L.  T.  N.  S.  669  ;  89 
L.  J.  268,  C.  P. ;  18  W.  B.  897. 
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answer^  on  the  ground  that  the  answers  would  tend  to  orirai- 
nate  him,  the  court  has  no  power  to  compel  him. 

Thus^  in  Bowden  v.  Al1en,{a)  the  defendant  declined,  o& 
this  ground,  to  say  whether  he  was  the  publisher  of  the 
newspaper  containing  the  libel;  and  Bramwell,  B.,  dismissed 
a  summons  for  further  and  better  answers.  On  appeal,  the 
Court  of  Common  Pleas  held  that  he  was  right  in  so  doing, 
as  sect.  19  of  the  6  &  7  Will.  4,  c.  76  (re-enacted  by  32  &  3S 
Vict.  c.  24)  was  confined  to  a  bill  of  discovery  in  Chanoeiy, 
and  did  not  apply  to  interrogatories  at  common  law,  and 
the  court  had  no  power  to  supply  the  omission. 

An  incorporated  company,  however,  would  probably  be 
compelled  to  answer,  as  it  could  not  be  made  crioiinaUj 
responsible  for  the  publication.  (6) 

If  the  defendant  justifies  the  libel,  and  has  in  his  posses- 
sion documents  which  tend  to  disprove  the  truth  of  such 
justification,  the  plaintiff  will  be  allowed  inspection  of 
them,  under  sect.  50  of  the  Common  Law  Procedure  Act, 
1854.(c)| 

The  defendant  sometimes  desires  the  assistance  of  the 
court  to. enable  him  to  procure  evidence  material  to  the 
issues,  which  lie  upon  him  to  prove. 

If  the  libel  relates  to  transactions  which  occurred  abroad, 
the  defendant  is  entitled  to  a  commission  for  the  examina- 
tion of  witnesses  on  the  spot ;  (d)  but  the  court  may  make  it 
a  condition  of  the  order,  that  the  defendant  state  what  he 
expects  them  to  prove,  (e) 

On  an  affidavit  denying  that  he  is  the  author,  the  court 
will  allow  him,  his  attorney,  and  witnesses  (without  naming 
them)  to  inspect  and  take  fac-simile  copies  of  the  documents 
referred  to  in  the  declaration.  (/) 

The  court  will  not,  however,  allow  him  to  inspect  books  and 
papers  in  the  custody  of  the  plaintiff  in  order  to  establish  the 
truth  of  the  libel.  Maeaulay  v.  SIui4^keU{g)  is  often  quoted 
as  an  authority  to  the  contrary ;  but  Pollock,  C.B.,  stated, 
in  the  case  of  the  Metropolitan  Saloon  0mnib%k8  Company  v. 
Hawkins,  {h)  that  that  case  merely  decided  that  the  defendant 
was  entitled  to  a  commission  to  examine  witnesses  at  the 


(a)  39  L.  J.  217,  C.  P. ;  22  L.  T.^.  S.  842  ;  18  W.  R.  695. 

(6)  King  of  the  Two  Sicilies  v.  Wilcox  (1  Simon,  N.  S.  335). 

(c)  Coilins  v.  Yates  and  another  (27  L.  J.  150,  Ex.). 

{i[)  Thorpe  v.  Maeaulay  (5  Madd.  230) ;  Maeaulay  v.  ShacktU 
(2  Sim.  &  Str.  79)  ;  S.  C.,  Dom.  Proc  1  Bl.  N.  S.  96  ;  MetrojHAitan 
Saloon  Omnibus  Comjmny  v.  Hawkins  (4  H.  &  N.  146). 

(e)  Barry  T.  Barclay  (15  C.  B.  N.  S.  849). 

(/)  Davey  v.  Pemberton  (11  C.  B.  N.  S,  628).         (g)  Uhi  supra. 

(A)  Ubi  supra 
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a 

place  wtere  the  events  happened.     He  added :  ^'  A  person      Pabt  iv. 
who  ventures  to  publish  a  libel,  or  utter  slander,  should  be  in   ohap«I  xii. 
a  condition  to  justify  his  conduct,  and  not  come  to  the  court         — 
to  ask  for  assistance  to  get  up  some  proof.''     Martin,  B., 
in  the  same  case  said  :  ^^  Looking  at  the  case  of  Macaulay  v. 
Shackell,  although  it  is  difficult  to  collect  from  it  any  distinct 
proposition  as  to  the  right  of  a  defendant  in  an  action  for 
libel,  I  am    not  prepared  to  say,  that,  in  no  case,  would 
he  be  entitled  to  an  inspection ;  but  he  would  be  bound  to 
give  the  tribunal  to  which  he  applied,  reason  to  believe  that 
there  was  some  particular  document,  which  he  could  specify 
and  put  his  hands  upon,  which  would  support  his  case  ;  and 
neither  a  court  of  law  or  equity  would  give  him  an  oppor- 
tunity of  searching  the  plaintiffs'  books,  in  order  to  get  up  a 
defence."  (a) 


CHAPTER  XIII. 

PROCEEDINGS  AT  AND  AFTER  TRIAL  OF  ACTION* 

The  plaintiff,  at  the  trial,  is  always  entitled  to  begin,  even  Right  to  begin, 
where  the  onus  of  proving  all  the  issues  lies  on  the  defendant. 

The  practice  upon  this  point  remained  for  a  long  time 
unsettled  j  (fo)  but  in  the  year  1833,  a  resolution  was  come 
to  by  the  judges,  that  "  In  actions  for  libel,  slander,  and 
injuries  to  the  person,  the  plaintiff  shall  begin,  although 
the  affirmative  issue  is  on  the  defendant."  (c)  In  Mercer  v. 
Wholly  Lord  Denman  said  that  this  was  not  at  all  intended 
to  introduce  a  new  practice,  but  was  limited  to  a  declaration 
of  that  rule,  which  they  never  would  have  promulgated  if 
they  had  not  beUeved  it  to  be  law.  (d) 

The  issue  under  the  plea  of  not  guilty  is  upon  the  plaintiff;  Proof  of  pubu- 
and  the  first  step  in  proving  it  is  to  give  pTiiiia  facie  evidence  ^**^ 
of  the  publication,  by  the  defendant,  of  the  libel.     As  to 
this,  there  is  little  to  add  to  what  has  been  said  in  chapter 
XI.  upon  the  evidence  sufficient  to  sustain  an  indictment,  (e) 

Sect.   27   of  the   Common  Law  Procedure   Act,   1854,  ooim)»riK>nof 
provides  that  '^comparison  of  a  disputed  writing  with  any  »»»od writing. 

(a)  4  H.  &  N.  160,  151. 

(6)  Cooper  v.  WaHey  (3  C.  &  P.  474 ;  1  M.  &  M.  248) ;  Cotton  v. 
James  (3  C.  &  P.  505,  and  1  M.  &  M.  278,  where  see  a  learned  note  by 
the  reporter). 

(c)  Carter  v.  Jones  (6  C.  &  P.  64 ;  1  M.  &  R.  281). 

(d)  5  Q.  B.  463.  (e)  Vide  ante,  pp.  506-507,  617-521. 
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Part  IV.      writing    proved   to   the   satisfaction   of  the    judge   to   be 
ohaitoTxiil  genuine,  shall  be  permitted  to  be  made  by  witnesses ;  and 
—         such  writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in  dispute." 
Admiwionof  Publication  may  be  proved  by  the  admission  of  the  defen- 

defendant.  iskut;  but  an  admission  of  writing  the  libel  is  no  evidence  of 
publishing;  and  an  admission  that  the  defendant  was  the 
editor  of  a  periodical  at  a  certain  date,  is  not  evidence  to 
connect  him  with  a  libel  published  in  that  periodical  subse- 
quently to  that  date,  (a) 
Where  ubei  ii  If  the  libel  is  lost,  secondary  evidence  may  be  given  to 
connect  the  defendant  with  its  publication. 

Thus,  in  the  case  of  Johnson  v.  Hudson  and  Morgany(h) 
where  the  libel  complained  of  was  a  song,  which  had  been 
published  by  singing  it  in  the  street.  The  eopy  which  was 
sung  had  been  destroyed,  but  it  appeared  that  it  had  been  sung 
from  a  printed  paper  taken  from  the  defendant  Hudson's  shop, 
from  a  parcel  containing  about  300  copies.  The  person  who 
sang  it  swore  that  it  corresponded  with  a  printed  song  which 
was^produced,  and  which  had  Morgan's  name  on  it  as  printer; 
and  one  of  Morgan's  journeymen  swore  that  the  printed 
song  produced,  corresponded  with  that  which  Morgan  had 
printed  and  delivered  to  Hudson.  This  was  held  sufficient 
secondary  evidence  to  connect  Morgan  with  the  libel. 

So,  in  the  case  of  Oathercole  v.  Miall,(d)  after  proof  that 
a  newspaper  had  been  left  at  a  literary  institution,  and  had 
been  removed  without  authority,  and  was  believed  to  have 
been  lost  or  destroyed,  secondary  evidence  was  admitted  to 
identify  it  with  the  paper  containing  the  Ubel.  But  in  this 
case  the  evidence  was  oflfered,  not  to  connect  the  defendant 
with  the  publication  of  that  particular  copy,  but  to  show  that 
the  libel  had  obtained  an  extensive  circulation. 

Evidence  that  the  libel  was  in  the  handwriting  of  the 
daughter  of  the  defendant,  who  usually  wrote  his  letters 
of  business,  was  held  to  be  no  evidence  of  publication 
by  the  defendant,  in  the  absence  of  evidence  to  show  that  it 
was  written  by  his  procurement ;  and  it  was  held  that  the 
daughter  could  not  be  called  to  say  by  whose  authority  she 
wrote  it,  as  it  might  criminate  her.(e)  This  latter  proposi- 
tion, however,  is  not  law  now.  The  daughter  would  be 
obliged  to  take  the  oath ;  but,  when  the  question  was  put  to 

a)  The  Seven  Bishops  case  (4  St.  Tr.  800) ;  Macleod  v.  WakUy  (3  C. 
^  311). 

h)  7  A.  &  E.  233,  in  notis.  (c)  16  M.  &  W.  819. 

16  M.  &  W.  819.         (e)  Harding  v.  Greening  (  1  Moore,  479). 
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her,  she  would  be  allowed  to  refirse  to  answer  if  the  answer     PA»t  iv. 
might  tend  to  criminate  her.  OirAPTMXuc 

Where  there  are   several   defendants  to  the  action^  to  p^^^  ^nwi- 
secure  a  verdict  against  all  it  will  not  be  sufficient  to  prove  cation  where  " 
that  they  have  all  published  the  libel,  but  it  must  be  shown  dSST^  ^*'*^°' 
that  they  have  been  guilty  of  a  joint  publication ;    and  if 
one  of  them  has  let  judgment  go  by  default,  it  will  still  be 
necessary  to  show  a  publication  by  him  with  the  others,  (a) 

It  is  not  often,  however,  that  a  difficulty  can  arise  as  to  this, 
in  tiie  cases  with  which  alone  this  work  is  concerned,  viz., 
literary  libels;  because  the  author  and  the  pubUsher  are 
responsible  for  every  publication  which  is  made  of  the  work 
issued  by  them.  The  point  would  arise  if  two  retail  book- 
sellers were  joined  as  defendants,  as  each  is  only  guilty  of 
publishing  the  copies  sold  by  him. 

Where  the  libel  is  contained  in  a  communication  to  a  Libei  addroMed 
State  officer  or  department,  the  judge  must  decide  first  wde^rSSSt 
whether  it  is  privileged  from  being  produced  on  grounds  of 
public  policy;  and  if  he  decides  that  it  is,  then  no  evidence 
can  be  given  of  its  contents. 

In  the  case  of  Anderson  v.  Hamilton  {b)  Lord  Ellen- 
borough  observed :  '^  It  is  said  that  the  fact  that  there  has 
been  a  complaint  made  against  the  defendant  by  the  plaintiff 
to  Lord  Liverpool,  is  the  only  fact  sought"  to  be  put  in  evi- 
dence on  this  occasion;  but  it  is  not  competent  for  the 
defendant  to  get  at  that  fact,  if  it  be  embodied  in  an  official 
letter.  Neither  can  an  extract  of  such  a  letter  be  admitted, 
for  the  plaintiflF  must  be  entitled  to  the  whole  or  none.'' 

After  sufficient  evidence  has  been  given  to  connect  the  Pottiag  in  the 
defendant  with  the  publication,  the  libel  must  be  put  in  and  ^^^ 
read  by  the  officer  of  the  court. 

Should  there  appear  to  be  any  variance  in  the  libel  read  Amendment  of 
from  the  matter  chai^d  in  the  declaration,  the  court  or  the  ^•^*°*** 
judge  has  ample  power  to  amend  the  record,  as  in  his  discre- 
tion he  may  thiuK  most  conducive  to  the  ends  of  justice,  (c) 

Where  the  declaration  merely  set  out  the  effect  of  a  libel- 
lous letter,  Wightman,  J.,  allowed  it  to  be  amended  by  setting 
out  the  letter  verbatim,  with  the  words  "  meaning  thereby  " 
immediately  before  the  libel  charged  in  the  declaration,  and 
offered  to  postpone  the  trial  to  enable  the  defendant  to 
justify  the  amended  declaration ;  but  the  defendant  declined 

(a)  Johnson  v.  Hudson  (7  Ad.  &  E.  233). 

(6)  2  B.  &  B.  157,  n. ;  dted  W  Lord  Chelmsford  in  Stace  y.  Griffith 
(L  Rep.  2  P.  C.  428 ;  S.  C,  6  Moore,  P.  C.  C.  N.  S.  18 ;  20  L.  T.  N.  S. 
197). 

(c)  9  Geo.  4,  c.  15  ;  3  &  4  Will.  4,  c.  42  ;  15  &  16  Viet.  c.  76,  s.  222 ; 
17  &  18  Vict.  c.  125,  8.  96 ;  23  &  24  Vict.  c.  126,  s.  36. 
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to  avail  himself  of  the  offer,  and  the  jary  found  a  verdict  for 
the  plaintiff.  On  a  motion  for  a  new  trials  the  Court  of 
Exchequer  held  that  the  amendment  was  properly  made,  (a) 

Where  the  declaration  stated  that  the  defendant  published 
a  libel  ^'contained  in^  and  being  an  article^  in  a  certain 
weekly  publication  or  paper  called  the  Paul  Pry,"  and  at 
the  trial  the  publication  proved  was  that  the  defendant  had 
given  a  printed  slip  of  paper^  appearing  to  have  been  cut 
from  the  Paul  Pry,  to  sevend  persons  to  read^  the  declaration 
was  amended  by  striking  out  the  words  quoted  above,  (b) 

As  introductory  a  verments  are  nolonger  necessary^  it  is 
apprehended  that,  if  inserted,  they  may  be  treated  as  sur- 
plusage, and  need  not  be  proved. 

To  prove  that  the  words  have  the  meaning  which  is 
attached  to  them  by  the  innuendoes,  and  that  they  refer 
to  the  plaintiff,  it  often  becomes  necessary  to  call  witnesses 
who  are  acquainted  with  the  circumstances  out  of  which  the 
libel  arose,  and  who  are  therefore  capable  of  saying  to  whom 
it  applies,  and  what  meaning  it  bears  when  read  by  the  light 
of  surrounding  circumstances,  (c)  For  the  purpose  of  iden- 
tifying the  plaintiff  with  the  subject  of  the  Ubel,  evidence  of 
his  having  been  laughed  at  at  a  public  meeting  ia  admis- 
sible, (d) 

But  where  a  meaning  is  sought  to  be  put  upon  words  which 
differs  from  their  ordinary  construction,  a  foundation  must 
be  laid  for  it  by  showing  that  something  occurred  which 
gave  them  a  special  meaning,  and  then  the  witnesses  may 
be  asked,  with  reference  to  those  occurrences,  what  was  the 
sense  in  which  they  understood  the  words,  (e) 

It  is  not  necessary  to  give  evidence  of  the  meaning  of  ! 
words  which  are  in  common  use,  although  they  may  not  have 
existed  long  enough  to  be  found  in  the  last  edition  of  the 
English  dictionary ;(/)  nor  is  it  necessary  to  explain  by 
eviaence  ordinary  historical,  figurative,  or  parabolical  terms 
and  allusions.  (^) 

It  is  the  duty  of  the  judge  to  say  whether  the  publication 
is  capable  of  the  meaning  ascribed  to  it  by  the  innuendo ; 


[a)  Saunders  v.  Bate  (1  H.  &  N.  402). 
>)  Faster  v.  Pointer  (9  C.  &  P.  718). 


L-_ -..-,. , 

(c)  See  2  Starkie  on  Evidence,  628. 

(d)  Cook  y.  Ward  (4  M.  &  P.  99  ;  6  Bing.  412)  ;  and  see  Dm  Botf  t. 
Beres/ord  (2  Camp.  512). 

(e)  See  DainesY.  Hartley  {^  Ex.  200) ;  Broom  v.  Oosden  (1  C.  B.  728); 
Bamett  v.  Allen  (8  H.  &  N.  876 :  27  L  J.  412,  Ex.)  ;  Brunnnck  (Duke 
of)  V.  Harmer  (8  C.  &  K.  10). 

(/)  Homer  v.  Taunton  (6  H.  &  N.  661). 
(g)  Hoare  v.  Silverlock  (12  Q.  B.  624). 
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bat  when  the  judge  is  satisfied  of  that^  it  must  be  left  to  the      pak  iv. 
jury  to  say  whether  the  pubUcation  has  the  meaning  so  oamiirxuL 
ascribed  to  it.  (a)  — 

When  the  inference  of  malice  is  rebutted  by  the  occasion  ETidonoe  of 
of  the  publication,  it  will  be  necessary  for  the  plaintiff,  in  JSjuJ^'*^' 
order  to  avoid  a  nonsuit,  either  to  show  that  the  libel  con- 
tains intrinsic  evidence  of  malice,  or  to  give  extrinsic  proof 
of  it.  It  is  a  matter  of  law  to  be  decided  by  the  judge 
whether  the  legal  presumption  of  maUce  is  rebutted;  but 
when  there  is  any  evidence  of  malice  the  matter  must  be 
left  to  the  jury  to  determine.  (&) 

The  language  of  the  Ubel  is  sometimes  evidence  of  express 
malice  j  e.g.,  if,  in  a  report  of  facts,  the  writer  goes  out  of 
his  way  to  impute  motives  which  are  not  a  necessary  infe- 
irence  from  the  facts  ;(e)  and  therefore  the  libel  itself  should 
be  submitted  to  the  jury,  so  that  they  may  judge  from  it, 
as  well  as  from  the  exhinsic  circumstances,  whether  it  is 
malicious.(i) 

Proof  that  the  libel  is  false  in  a  part  of  the  statement,  is 
evidence  for  the  jury  to  renew  the  presumption  of  malice 
which  has  been  rebutted  by  the  occasion  of  the  publication,  {e) 

Evidence  that  the  plaintiff  and  defendant  lived  on  bad 
terms  is  evidence  from  which  the  jury  may  infer  malice,  and 
this,  whether  the  provocation  was  given  by  the  defendant  or 
the  plaintiff.  (/) 

Acts  done  by  the  defendant  subsequently  to  the  publication 
of  the  Ubel  may  indicate  the  existence  of  motives  at  a  former 
period ;  and  therefore  where  the  plaintiff  expressed  in  court 
his  wilUngness  to  accept  an  apology  and  nominal  damages, 
if  the  defendant  would  withdraw  his  plea  of  justification, 
and  the  defendant  refused  to  do  so,  but  offered  no  evidence 
in  support  of  it,  it  was  held  that  the  judge  was  right  in  leaving 
this  to  the  jury  as  evidence  of  express  malice  ;(gf)  but  such 
evidence  would  not  be  admissible  upon  the  issue  as  to 
whether  the  communication  was  privileged.  (&) 

(a)  Blagg  r.  Start  (10  Q.  B.  899.    See  p.  908). 

(b)  Cooke  V.  Wildes  (5  £.  &  B.  828) ;  SomerdOe  v.  HawldHS  (10  C.  B. 
688) :  Taylor  v.  Hawkins  (16  Q.  B.  308) ;  Stace  r.  Griffith  (L,  Bep. 
2  P.  C.  429 ;  20  L.  T.  N.  S.  197 ;  6  Moore  P.  C.  C.  N.  S.  18). 

(c)  Cooke  V.  Wildes  (6  E.  &  B.  832)  ;  Gfilpin  v.  Fowler  (9  Ex.  615 ; 
28  L.  J.  152,  Ex.) ;  Tuson  y.  Evans  (12  A.  &  E.  783) ;  Wright  v.  Wood- 
gate  (2  C.  M.  &  R.  573). 

'd)  OUpin  V.  Fowler  (ybi  simra) :  Fryer  v.  Kinnersley  (15  C.  B.  N.  S. 
i ;  33  L.  J.  96,  C.  P. ;  9  L.  T.  N.  S.  415 ;  12  W.  R.  155> 

e)  Blagg  v.  Sturt  (10  Q.  B.  899). 

/)  Simpson  V.  Robinson  (12  Q.  B.  511).     See  also  15  C.  B.  N.  S. 


422 


(g)  Ih.  (h)   Wilson  v.  Robinson  (7  Q.  B.  68). 
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Part  IV.  But  where  the  action  is  brought  against  the  bookseller  o 

CHArraTxiiL  trade  publisher,  evidence  of  the  personal   malice  of  thi 

—         writer  of  the  libel  is  not  admissible,  (a) 

By  letters  from        Letters  of  the  defendant,  addressed  to  the  plaintiff  abou 

piaStm^  the  same  period  as  the  publication  of  the  libel,  may  be  givei 

in  evidence  to  show  qtio  animo  the  libel  was  published; (2 

and  anonymous  letters  have  been  admitted  for  this  purpose,  (c 

Bireridenoe of        At  oue  time  it  was  a  moot  question  whether  other  Ubel 

toryVnbUM&onB  or  actiouablo  slaudors  could  be  received  in  evidence  to  prov 

defenSSr**^'  cxpross  malice.      There  were  numerous   nisi  prius   case 

which  supported  the  affirmative  and  negative  of  the  propu 

sition.      These  will  be   found  reviewed  by  the   Court  c 

Common  Pleas   in  the  case   of  Pearson  v.  Le  Maitrey{(i 

where  that  court  decided  that,  even  in  cases  where  there  W8 

no  pretence  for  saying  that  the  publication  was  privilegec 

the  plaintiff  might  show  the  spirit  and  intention  of  the  part 

publishing  a  libel,  although  the  evidence  tending  to  prove  i 

disclosed  another  and  different  cause  of  action.     And  in  tb 

case  of  Barrett  v.  Long  (e)  it  was  held  by  the  House  of  Lord 

that  where  the  defendant  pleaded  the  general  issue^  an 

also  a  plea  under  the  statute  6  &  7  Vict.  c.  96,  denyini 

actual  malice,  and  stating  the  publication  of  an  apology  sc 

forth  in  the  plea,  the  plaintiff  might  give  in  evidence  othc 

publications  by  the  defendant — ^some  of  them  more  than  si 

years  before  the  publication  complained  of — of  and  concert 

ing  the  plaintiff,  in  order  to  prove  malice  on  the  part  of  th 

defendant. 

Parke,  B.,  in  delivering  the  opinion  of  the  judges  npo 
this  question,  in  the  case  last  referred  to,  said:  ''We  are  a 
of  opinion  that,  under  such  a  plea,  the  publication  of  pn 
vious  libels  on  the  plaintiff  by  the  defendant,  is  admissibl 
evidence  to  show  that  the  defendant  wrote  the  libel  i 
question  with  actual  malice  against  the  plaintiff.  A  loni 
practice  of  libelling  the  plaintiff  may  show  in  the  most  satifl 
factory  manner,  that  the  defendant  was  actuated  by  malic 
in  the  particular  publication,  and  that  it  did  not  take  plac 
•  through  carelessness  or  inadvertence ;  and  the  more  the  evi 
dence  approaches  to  the  proof  of  a  systematic  practice,  tl 
more  convincing  it  is.  The  circumstance  that  the  othf 
libels  are  more  or  less  frequent,  or  more  or  less  remote  froi 
the  time  of  the  publication  of  that  in  question,  merely  affed 
the  weight,  not  the  admissibility,  of  the  evidence/' (/) 

(a)  Robertson  v.  Wylde  (2  M.  &  Rob.  101). 

(6)  Tarpley  v.  Blaby  (2  Scott,  642). 

(c)  Hughes  v.  Lady  Dinorfnin  (32  L.  T.  271). 

((/)  6  M.  &  G.  700.   See  p.  719. 

(c)  3  H.  L.  C.  p.  395.    See  p.  413.  (/)  Id,  p.  414. 
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Where  evidence  is  given  of  statements  made  by  the  defen-      pabt  iv. 
lant  a  long  time  after  the  publication  of  the  libel  charged  in  OHAPrarxiiL 
ihe  declaration^  the  judge   should  point  out   to  the  jury         — 
listinctly  the  interval  between  the  libel  aiid  the  subsequent 
itatements^  and  suggest  to  them  to  take  into  their  conside- 
ration the  possibility  that  such  statements  might  refer  to 
something  which  happened  after  the  libel,  so  as  not  to  show 
xialice  at  the  time  of  the  publication,  (a) 

It  has  sometimes  been  sought  to  prove  express  maUce  by  By  rsference  to 
reference  to  the  defendant's  pleas.  pteS*^*' 

In  the  case  of  Wilson  v.  Bobinsonib)  the  Court  of  Queen's 
Bench  held  that  the  fact  that  the  defendant  had  pleaded  a 
justification  of  the  libel,  which  he  abandoned  at  the  trial, 
pvas  no  evidence  of  malice,  for  the  purpose  of  depriving  him 
rf  the  protection  which  he  derived  from  the  libel  being  a 
privileged  communication,  and  that,  at  the  utmost,  the  plea 
soold  only  have  been  urged  in  aggravation  of  damages,  if 
the  jury  had  found  that  the  libel  was  not  a  private  commu- 
oication  in  the  course  of  business. 

In  the  case  of  Simpson  v.  Iiohinson,{c)  the  plaintiff 
expressed  in  court  his  willingness  to  accept  an  apology 
Knd  nominal  damages,  the  defendant  not  persisting  in  a 
jastification  of  the  truth  which  he  had  pleaded.  The  defend- 
ant refused  this  offer ;  and,  though  he  gave  no  evidence  in 
support  of  the  justification,  he  did  not  withdraw  the  charge. 
IBrle,  J.,  told  the  jury  that  they  might  consider  the  whole  of 
fclie  defendant's  conduct,  with  reference  to  the  question  of 
Dialice,  and  that  acts,  although  subsequent,  might  indicate 
bhe  existence  of  motives  at  a  former  time ;  and,  with  refer- 
ence to  the  question  of  damages,  he  remarked  that  the  jury 
should  consider  the  nature  of  the  imputation,  how  it  had 
been  made,  and  how  it  had  been  persisted  in  down  to  the 
jkime  of  the  verdict,  and  they  should  calmly  consider  what 
damages  would  reinstate  the  plaintiff's  character ;  and  the 
Court  of  Queen's  Bench  upheld  this  direction.  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  court,  said : 
'^  The  defendant's  conduct  in  putting  a  justification  on  the 
record  which  he  does  not  attempt  to  prove,  and  will  not 
abandon,  may  be  taken  into  consideration  as  proving  malice 
and  aggravating  the  injury.  And,  if  the  defendant's  conduct 
in  that  respect  may  at  all  affect  the  verdict,  every  other  part 
of  his  conduct  shewing  the  same  disposition  may  equally  be 
laid  before  the  jury :  refusing  to  make  reparation  for 
unjustifiable  slander  may  have  that  effect ;  and  the  malice 

(a)  Henminga  v.  Gasson  (El.  Bl.  &  El.  346 ;  27  L.  J.  262,  Q.  B.). 
(ft)  7  Q.  B.  68.  (c)  12  Q.  B.  511. 
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Pi»  IT.      proyed  to  exist  at  the  time  of  the  trial,  bat  oonnertod  wiA 
oturmJjJL  ^^  Subject  matter  of  it,  may  well  be  beUevad  to  have  ezistod 
—         at  the  time  of  speaking  the  words/'(a) 

Notwithstanding  this  authority,  it  is  apprehended  tin! 
the  role  which  the  courts  would  adopt  at  the  present  day 
is  that  laid  down  by  Willes,  J.,  in  Oauyield  y.  WhitwoHJ^[b) 
(an  action  for  slcmder^)  where  his  llordship  said:  ''lis 
other  circnmstanoe  reUed  on  was  the  plea  of  jnatificafcion ; 
but  the  rule  is  clear  that  when  there  are  move  issues 
than  one,  the  pleadings  on  <me  of  them  cannot  be  used 
as  eyidence  to  establish  the  opponents'  case  on  anoUfts^. 
It  would  be  astonishing  if  the  plea  of  justification  of  itadf 
were  sufficient  to  establish  the  allegations  in  the  dedaralaon. 
•  •  .  .  The  decision  in  Simpson  r.Bobingon  does  not  oomBi 
up  to  the  statement  in  the  marginal  note,  for  it  bad  referenos 
to  the  damages  only.  I  am  fiee  to  say  that  I  consider  that 
the  decisions  on  this  subject  which  were  giyen  aboiat  the 
time  of  the  case  of  Simpson  y .  Robinson  are  not  creditable  to 
the  law,  and  I  hope  that  they  will  at  some  time  be  reyised.'' 
When  (pwttioii  The  question  of  express  malice  ought  not  to  be  left  to 
mftUoe^h^d  the  jury,  unless  the  eyidence  raises  a  probability  of  malice^ 
betofttojiuT.  ^^^  ^  more  consistent  with  its  existence  than  with  iU 
non-existence ;  for  the  onus  of  proying  malice  lies  on  tin 
plaintiff*  (c) 

Where,  howeyer,  the  question  of  priyilege  inyolyes  mattefl 
of  fact,  which  are  disputed,  it  wiU  be  for  the  jury  to  find  tfa 
fiaicts,  and  for  the  judge  to  decide  whether  the  facts  so  fouoi 
make  the  publication  privileged.  ((2) 
ETidanoe  of  The  next  part  of  the  plaiatiff's  case  which  requires  to  b^ 

**"***•  considered  is  the  evidence  to  be  offered  in  respect  to  tb 

damages  claimed  in  the  declaration. 

The  amount  of  general  damages  is  entirely  a  matter  fd 
the  juiy,  who  may  assess  the  damages,  on  proof  of  tiM 
publication  of  the  libel,  without  any  evidence  of  actoi 
damage.(6) 

The  plaintiff  may  rest  his  case  upon  the  character  of  tha 

(a)  12  Q.  B.  613,  614.  {h)  18  L.  T.  N.  S.  627 ;  16  W.  R.  83^ 

(c)  SomertnUe  y.  Hawkins  (10  G.  B.  690) ;  Taylor  y.  Hawkins  (U 
Q.  B.  308) ;  Caulfield  y.  Whttworth  (18  L.  T.  N.  S.  627)  ;  Lawless  tj 
Anglo'EgypHan  Cotton  Company  (L.  Bep.  4  Q.  B.  262 ;  88  L.  J.  12S 
Q.  B.);  ^l  y.  Maule  (L  Rep.  4  Ex.  232:  88  L.  J.  138,  £z. 
20  L.  T.  N.  8.  676 ;  17  W.  R.  806). 

(d)  Beatson  v.  Skene  (6  H.  &  N.  888 ;  29  L.  J.  430,  Ex.)  ;  Staa  t 
Gnffith  (L.  Rep.  2  P.  C.  420;  6  Moore,  P.  C.  C.  N.  S.  18:  20L.t 
N.8.  197). 

(e)  Tripp  y.  Thomas  (3  B.  &  C.  427) ;  Ingram  y.  Lasoson  (6  Bintf 
N.C.  212). 
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mpTLtations,  or  he  may  offer  evidence,  in  aggrayation,  of  the     Pabt  iv. 
Xkjxury  he  has  sustained.     For  the  latter  purpose  lie  may  OiuvnUiL 
prove  that  the  libel  has  been  extensively  circulated,  although        — 
inch  circulation  be  not  traced  to  the  defendant  j  (a)  or  t£it 
tkhe  libel  has  caused  him  to  be  the  subject  of  laughter; (6) 
BtfiA  lie  may  prove  the  manner  of  the  publication,  (c) 

^WTiere  there  are  actions  pending  against  other  parties  for 
piil>lishing  the  same  libel,  the  jury  are  not  to  take  them  into 
account,  as  the  plaintiff  has  a  right  to  recover  against  the 
defendant  all  the  damage  which  arose  from  his  wrongful 
act.(€2) 

THe  conduct  of  the  defendant  may  also  influence  the 
amount  of  the  verdict;  and,  therefore,  the  plaintiff  may 
givG  evidence  of  express  malice,  the  nature  of  which  has 
already  been  treated  of.(e)  But,  where  other  libels' are 
read  for  this  purpose,  the  jury  should  be  cautioned  not  to 
give  damages  m  respect  of  them,  but  only  to  consider  them 
BO  far  as  they  prove  the  malicious  nature  of  the  libel  which  is 
the  subject  of  the  action  they  have  to  try.(/)  The  omission 
of  the  judge  to  do  this  is  not,  however,  a  misdirection.  (^) 

Not  only  is  express  malice  a  proper  matter  for  the  jury  to 
consider,  in  determining  the  amount  of  damages,  but  gross 
negligence  in  inserting  a  libel  in  a  newspaper  is  also  a 
reason  for  giving  a  substantial  sum.(%) 

Where  the  libel  is  published  of  the  plaintiff  in  the  way  of  his  BTidenoe  of 
trade,  he  may  give  general  evidence  of  a  decrease  in  his  trade,  Sm^Tis. 
even  after  the  commencement  of  the  action,  and  although  ^^'"^ 
the  declaration  contain  no  allegation  of  special   damage. 
Thus,  where  the   declaration   averred   generally  that,   by 
reason  of  the  libel,  the  plaintiff  was  injured  in  his  reputation 
as  shipowner  and  master  mariner,  and  it  was  believed  that 
his  ship  was  unfit  for  freight  and  passengers  of  respecta- 
bility, and  that  he  had  conducted  himself  dishonestly  and 
improperly  in  relation  to  an  intended  voyage,  the  plaintiff 
was  allowed  to  prove  what  was  the  average  profit  to  a  captain 
of  a  ship  upon  an  East  India  voyage,  and  that,  upon  the 
first  voyage  which  he  took  after  the  publication  of  the  libel, 
and  after  the  commencement  of  the  action,  his  profits  were 
nearly  15002.  below  the  average.     On  a  motion  for  a  new 

(a)  Gathercole  r.  MiaU  (15  M.  &  W.  819). 

(b)  Cook  y.  Ward  (6  Bing.  409). 

(c)  Vines  V.  SerreU  (7  C.  &  P.  163). 

Id)  Frescoe  r.  May  (2  F.  &  F.  122) ;  Harrison  v.  Pearce  (1  F.  &  F. 
567).                                                 (e)  Vide  ante,  p.  579,  et  seq. 
(6M.& 


(/)  Pearson  r.  Le  Maitre  (6  M.  &  G.  700). 
'   Darby  v.  Ousehy  (1  H.  &  N.  1 ;  26  L.  J.  229,  Ex.). 
Smith  V.  Harrison  (1  F.  &  F.  566). 
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pabt  IV.  trial,  on  the  ground  of  misdirection,  the  court  lield  that  the 
CMAmTxiu,  evidence  was  properly  admitted.  Coltman,  J.,  said :  *'  With 
—  respect  to  the  damages,  the  jury  must  have  some  mode  of 
estimating  them ;  and  they  could  not  be  in  a  condition  to 
do  so,  unless  they  knew  something  of  the  nature  of  the 
plaintiffs  business,  and  of  the  general  return  from  his 
voyages.^'  And  Maule,  J.,  who  had  tried  the  case,  said  the 
evidence  was  admitted  ^'ouly  that  the  jury  mig^ht  know  what 
sort  of  business  the  plaintiff  carried  on ;  for  the  same  amount 
of  damages  ought  not  to  be  given  in  respect  of  a  libel  on  a 
plaintiff  in  the  way  of  his  business,  where  his  trade  is  small, 
as  where  his  trade  is  large/' (a) 

And  in  the  more  recent  case  of  Harrison  v.  Pearce,{h) 
which  was  an  action  for  libel  upon  a  newspaper  pro- 
prietor, the  Court  of  Exchequer  held  that  Martin,  B.,  had 
properly  admitted  evidence  to  prove  that  the  circulation  of 
the  plaintiff's  papers  had  greatly  declined  after  action 
brought,  as  '*  the  damage  proved  was  general  damage,  not 
special;  the  action  was  maintainable  without  it;  and  in 
many  ready-money  businesses  it  was  impossible  to  givo 
evidence  of  specific  customers  lost."  "  If,''  said  Pollock, 
C.B.,  in  this  ca8e,(c)  "a  period  has  elapsed  between  the 
commencement  of  the  action  and  the  trial  of  the  cause, 
which  has  disclosed  circumstances  calculated  to  throw  light 
upon  the  question  of  general  damage,  the  plaintiff,  in  my 
opinion,  has  a  right  to  give  it  in  evidence,  in  order  that  the 
jury  may  be  able  more  correctly  and  satisfactorily  to  judge." 
It  should  bo  noted  here  that,  although  written  slauder  is 
actionable  without  proof  of  special  damage,  or  of  its  having 
been  published  of  the  plaintiff  in  the  way  of  his  trade,  cases 
may  occur  where  there  is  no  imputation  upon  the  plaintiff's 
character,  and  nothing  in  the  libel  which  could  injure  him  in 
the  esteem  of  those  who  might  believe  the  statements  com- 
plained of,  but  in  which,  nevertheless,  the.  publication  may 
be  defamatory  of,  and  damaging  to,  the  plaintiff  in  the 
exercise  of  his  profession,  trade,  or  occupation.  In  cases 
such  as  these  the  averment  of  the  plaintiff's  avocation  is 
material,  and,  if  traversed,  must  be  proved,  (d)  unless  it  is 
admitted  on  the  face  of  the  libel,  (e)   It  is  sufficient  to  prove 

(a)  Ingram  v.  Lawson  (6  Bing.  N.  C.  212). 

(6)  1  F.  &  F.  667.  See  p.  670,  m  noiU,  and  82  L.  T.  Rep.  298,  See 
also  Ashley  v.  Harrison  (1  Esp.  48)  ;  Evans  v.  Harries  (1  H.  &  N.  261). 

(c)  32  L.  T.  298. 

{d)  Manning  v.  Clement  (7  Bing.  862)  ;  Wakley  v.  Healeyand  another 
(4  Ex.  63) ;  and  see  Pleading  Rules,  Ilikiy  Term,  1856  (l'  E.  &  B.  App. 
p.  81,  rule  16). 

(e)  Yrisarri  v.  Clement  (3  Bing.  441) ;  Jones  v.  Stevetis  (11  Price,  235). 
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that  the  defendant  acted  in  the  capacity  in  which  he  is      Pavtiv. 
libelled,  and  he  need  not  burden  himself  with  proof  that  OHApriurxiii. 
he  was  duly  appointed  or  is  legally  qualified,  unless  the         — 
libel  charges  the  contrary,  (a) 

The  phuntiff  will  not  be  allowed  to  give  any  evidence  of 
special  damage  which  is  not  stated  in  the  declaration ;  and 
the  special  damage  must  be  the  legal  and  natural  result  of 
the  pubUcation  of  the  libel.  (6) 

The  foregoing  is  an  outline  of  the  evidence  which  is  zvidenee  to 
necessary  to  prove  the  issues  which  lie  upon  the  plaintiff;  '•but  defence. 
and  it  is  usual  for  him  to  rest  his  case  there,  and  call  upon 
the  defendant,  if  there  are  pleas  of  justification  on  the  record, 
to  establish  his  defence,  reserving  tho  right  to  rebut  such 
defence  by  &esh  evidence ;  but  he  may  anticipate  the  justifi- 
cation if  he  thinks  fit,  and  give  aU  his  evidence  at  the  outset. 
He  will  not,  however,  be  allowed  to  give  part  of  such 
evidence  in  the  first  instance,  and  reserve  the  remainder  for 
the  reply,  (c) 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  Defence 
frequently  finds  it  advisable  to  abstain  from  calling  evidence, 
so  as  to  gain  the  advantage  of  making  the  last  speech  to 
the  jury.  The  defendant  should,  however,  be  prepared,  so 
far  as  the  facts  will  allow  him,  to  rebut  the  plaintiffs  proofs 
by  evidence. 

Where  the  case  made  out  against  the  defendant  is,  that  he  omiflsion  of  pan 
was  the  author  of  the  libellous  pubhcation,  he  may  prove  that  ®'  pobucatioa 
the  publisher  of  it  has  omitted  portions  of  his  manuscript 
which  materially  quahfy  and  render  less  offensive  the  part 
which  has  been  published.  But  the  omission  of  matter 
which  does  not  qualify  or  diminish  the  Hbellous  tendency  of 
the  remainder,  does  not  make  the  defendant  less  responsible 
than  he  would  have  been  if  the  whole  had  been  printed.  (c{) 

It  is  doubtful  how  far  evidence  that  the  pubhcation  was  Publication 
brought  about  by  the  plaintiffs  contrivance  will  bar  the  b5°p§SiSL^* 
action.     The  cases  would  seem  to  show  that,  to  estabUsh 
such  a  defence,  it  is  necessary  to  prove  that  the  plaintiff 
caused  both  the  creation  of  the  libel  and  the  particular  pub- 
lication of  it  for  which  he  sues. 

In  the  case  of  Bex  v.  Wari'ng,{0)  Lord  Alvanley  held 
that  where  the  libel  was  written  in  answer  to  a  letter  sent, 
not  with  a  view  to  obtaining  a  character,  but  with  the 
intention  of  obtaining  such   an  answer  as  should  be  the 

(a)  Rutherford  v.  Evam  (6  Bing.  451) ;  Jones  v.  Stevens  (ubi  sup,)  ; 
Berryman  v.  Wise  (4  T.  R.  366)  ;  Long  v.  Chubb  (6  C.  &  P.  66). 

(&)  See  1  Wnifl.  Saunders,  243,  d ;  and  Vicars  y.  Wilcocks  (8  East.  1 ; 
2  Smith's  L.  C.  p.  487).        (c)  Browne  v.  Murray  (1  Ky.  &  Moo.  264). 

00  Tarpley  v.  Blaby  (2  Scott,  665,  666).  (c)  6  Esp.  14. 
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pam  IV.  grotuid  of  an  action  for  libel^  tibe  action  conld  not  be  sus- 
OHAPTnTxin.  tained.  And  where  it  was  sought  to  prove  the  pnblioa- 
—  tion  of  a  libellous  caricature  by  a  witness  who^  having  heard 
that  the  defendant  had  a  copy  of  it^  had  gone  to  his  house 
and  requested  to  see  it^  Lord  EUenborough  ruled  that  this  waa 
not  sufficient  evidence  of  pubUcation  to  support  an  action,  (a) 
In  a  contrary  direction  are  the  cases  of  Oook  v.  Ward,{b) 
and  the  Buke  of  Brunswick  v.  Harmer,{c)  In  the  first  of 
these  it  was  held  that  the  fact  that  the  plaintiff  had  put  in 
circulation  a  ridiculous  story  of  himself^  did  not  justify  the 
defendant's  publishing  it  in  a  newspaper.  In  the  second 
case  the  only  evidence  of  publication  was  the  sale  of  a  copy 
of  the  newspaper  to  a  person  who  had  been  sent  by  tiie 
plaintiff  to  purchase  it^  and  who  had  handed  it  when  pur- 
chased to  the  plaintiff.  But  a  copy  of  the  same  paper^ 
purporting  to  have  been  published  more  than  six  years 
before  the  commencement  of  the  action^  was  also  produced 
from  the  British  Museum.  The  court  held  that  the  publi- 
cation was  proved,  and  Coleridge,  J.,  in  dehvering  the 
judgment  of  the  court, ((2)  said:  ''The  defendant,  who,  on 
the  application  of  a  stranger,  delivers  to  him  the  writing 
which  libels  a  third  person,  publishes  the  libellous  matter  to 
him,  though  he  may  have  been  sent  for  the  purpose  of  pro- 
curing the  work  by  that  third  person.  So  far  as  in  him 
lies,  he  lowers  the  reputation  of  the  principal  in  the  mind  of 
the  agent,  which,  although  that  of  an  agent,  is  as  capable  of 
being  affected  by  the  assertions  as  if  he  were  a  stranger. 
The  act  is  complete  by  the  delivery ;  and  its  legal  character 
is  not  altered,  either  by  the  plaintiff's  procurement  or  by  the 
subsequent  handing  over  of  the  writing  to  him.'' 

In  the  case  last  referred  to  there  could  be  no  doubt  that 
the  plaintiff  had  not  caused  the  original  publication  of  the 
libel,  but  had  only  adopted  a  ruse  to  procure  evidence  which 
might  disprove  the  plea  of  the  Statute  of  Limitations.  Had 
the  plaintiff  entrapped  the  defendant  into  composing  the 
libel,  it  is  submitted  that  the  maxim  Volenti  nonfib  injuria 
would  have  furnished  the  defendant  with  a  complete  answ» 
to  the  action. 
Proof  tb*t  The  defendant  may  prove  that  he  was  not  the  author  of 

noKi?^r7»?d  *^®  libel,  and  that  he  published  it  innocently,  as,  for  instance, 
S'bSmm^*  that  it  was  inserted  in  a  magazine  which  he  sold  without  know- 
ledge of  the  contents,(6)  or  that  he  delivered  it  as  a  porter.(/) 

(a)  SmiOi  v.  Wood  (3  Camp.  323).  (h)  6  Bing.  409. 

(c)  14  Q.  B.  186.  (d)  Id,  189. 

(«)  Chvbb  V.  Fhnnagan  (6  C.  &.P.  431). 
If)  Bay  V.  Bream  (2  M.  &  Rob.  54). 
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But  it  is  doubtful  whether  such  evidenoe  would  entitle  him      pam  it. 
to  the  verdict^  although  it  would  materially  a£fect  the  dama^ee.  onkRuxiiL 

When  the  defence  to  be  established  is  that  the  pubkca-  prt^naj^ 
tion  is  privileged,  the  defendant  should  be  prepared  with 
evidence  of  the  circumstances  under  which  it  was  published. 
Aa  a  mle,  however,  literary  publications,  when  privileged, 
are  their  own  witnesses  to  the  fact. 

It  is  not  necessary  to  repeat  here  what  has  been  said  in 
former  chapters  (a)  as  to  the  essential  requisites  of  a  privi- 
leged pubhcation. 

In  the  last  chapter  it  was  stated  that  the  plea  of  not  Denui  or  plain, 
guilty  throws  upon  the  plaintiff  the  onus  of  proving  all  the  *"''■  *'*^ 
material  allegations  in  the  declaration; (6)  but  there  is  an 
exception  to  this  rule,  for,  where  the  averment  of  the  plain- 
tiff's trade  or  business  is  material,  the  defendant  must 
traverse  it  specially  if  he  intends  to  question  it  at  the 
trial. (c)  When  such  a  plea  is  on  the  record,  the  defendant 
may  give  evidence  to  prove  that  the  plaintiff  does  not  carry 
on  the  business  or  follow  the  avocation  alleged  in  the 
declaration ;  and  it  is  no  objection  to  such  evidence  that  it 
also  shews  the  libel  to  be  true.(<Q 

The  plea  of  justification  must  be  proved  in  every  material  jnstidofttfoa 
part,  or  the  plaintiff  will  be  entitled  to  the  verdict  upon  the 
entire  issue; (a)   but  where  the  part  not  sustained  by  the 
evidence  relates  to  only  a  small  portion  of  the  Ubel,  the 

{'ndge  may  amend  the  plea,  by  limiting  it  to  so  much  of  the 
ibel  as  is  justified  by  the  evidence.  The  effect  of  such 
amendment  would  be  to  entitle  the  plaintiff  to  some  damages 
on  the  part  not  covered  by  the  plea,  and  the  defendant  to 
the  verdict  on  the  remainder.  (/) 

Where  the  hbel  imputes  the  commission  of  a  crime  to  the  when  ubei 
plaintiff,  the  evidence  to  support  the  plea  of  justification  ^S|£^^' 
must  be  such  as  would  warrant  a  verdict  of  guilty  on  an  in-  '^"•• 
dictment  for  the  crime.  (9)     And  it  would  appear  that  if  the 
jury  find  that  the  charges  in  the  libel  are  proved,  the  plain- 
tiff may  be  put  on  his  trial  for  the  offence,  without  the 
intervention  of  a  grand  jury.  (A) 

fVide  antey  chapB.  yii.,  yiii.,  and  ix.  (b)  Vide  ante^  p.  556. 

See  Rule  16,  Pleading  Rule,  Hil.  Term,  1856. 
Manning  y.  Clement  (7  Bing.  368).    See  alao  Eastwood  v.  Holmes 
&  F.  347). 
(e)  Weaver  v.  Lloyd  (2  B.  &  C.  678). 
(/)  Cory  y.  Bond  (2  F.  &  F.  241). 

(g)  Chalmers  v.  Shackell  and  others  (6  C.  &  P.  475) ;  Wibnett  ▼. 
Harmer  and  another  (8  C.  &  P.  695). 

(K)  See  note  (6)  to  Prosser  v.  Rovoe  (2  C.  &  P.  422),  and  Cook  ▼.  Field 
(3  Eap.  133). 
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pakt  it.  The  record  in  a  criminal  case  is  not  admissible  evidence 

chaktuTxiii  oither  to  prove  or  disprove  the  truth  of  the  libel^  because  it 
—  is  res  inter  alios  acta:  the  parties  are  not  the  same^  neither 
are  the  roles  of  decision  and  the  course  of  proceedings,  (a) 
In  an  action  for  saying  of  the  plaintiff  that  he  was  a 
thief  and  a  murderer^  Lord  Kenyon  said  that  if  there  had 
been  a  plea  of  justification  on  the  record^  he  would  have 
tried  the  truth  of  the  charges^  notwithstanding  the  ac- 
quittal. (&)  But  if  the  libel  charges  that  the  plaintiff  was 
convicted  of  the  offence,  the  fact  must  be  proved  by  pro- 
ducing a  copy  of  the  record,  omitting  the  formal  parts 
thereof,  certified  under  the  hand  of  the  officer  having  the 
custody  of  the  records  of  the  court,  or  his  deputy,  (c)  It  will 
then  be  a  question  for  the  jury  whether  the  libel  .substan- 
tially agrees  with  the  conviction,  (d) 
ETidence  most  Tho  gist  and  stiug  of  the  libel  must  be  justified  by  the 
jiMtify  Bdng  of  {^^  brought  forward  in  support  of  the  plea.  Proof  of  one 
act  done  by  the  plaintiff  is  not  sufficient  to  justify  the 
imputation  of  a  certain  character  to  him.  So  that  where 
the  defendants  pleaded  by  way  of  justification  to  the  words 
*'  libellous  journalist,'^  that  the  plaintiff,  intending  to  injure 
one  B.  B.  Cooper,  in  his  profession  as  a  surgeon,  published 
of  him  a  false,  scandalous,  malicious,  and  defamatory  libel 
(setting  out  the  libel),  the  court  held  that  the  plea  was 
not  proved  by  the  production  of  the  record  in  the  case 
stated  in  the  plea,  which  showed  that  lOOZ.  damages  had 
been  recovered  against  the  plaintiff.  Parke,  B.,  said  :  "  I 
am  perfectly  satisfied  that  the  words  '  libellous  journalist,' 
do  not  mean  that  the  plaintiff  had  been  guilty,  upon  one  occa- 
sion only,  of  having  merely  published  a  libel,  but  that  he 
has  been  guilty  of  gross  misconduct  as  a  joumaUst,  by  the 

habit  of  libelling  others I  take  it  to  be  clear  that 

the  publication  of  a  libel  which  may  make  a  man  civilly 
liable  only,  does  not  necessarily  lead  to  the  conclusion  that 
he  has  been  guilty  of  any  moral  misconduct.  The  words 
'  libellous  journalist,'  may  be  understood  in  that  sense ;  but 
it  appears  to  me  that  the  plea  does  not  convey  a  charge  of 
libelling,  but  an  imputation  that  the  plaintiff  published  firom 
the  malicious  motive  of  injuring  Mr.  Cooper.  With  regard, 
therefore,  to  the  last  point,  as  to  the  effect  of  the  production 
of  the  record  in  the  case  of  Cooper  v.  Wakley^  I  think  it 

(a)  Justice  v.  Gosling  (12  C.  B.  39) ;  2  Taylor  on  Evidence,  aect.  1606. 

(b)  England  v.  Bourke  (3  Esp.  80).     See  also  Cook  v.  Field  (3 
Esp.  133). 

(c)  14  &  16  Vict.  c.  99,  a.  13. 

(d)  Alexander  Y.  North-Eastern  Railway  Company  (34  L.  J.  162,  Q.  B. ; 
6B.&  8.240;  18  W.  R.  651). 
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would  OBly  go  to  show  that  an  action  had  been  brought,      paw  iv. 
and  that  the  plaintiff  in  that  case  had  obtained  a  verdict  for  OHAPTOXin. 
so  much ;  but  it  did  not  prove  the  plaintiff  to  be  a  libellous         — 
journalist  within   the  meaning  of  the  words  of  the  fifth 
plea."  (a) 

Where  the  moral  quality  of  the  act  is  ambiguous,  and 
tbe  libel  puts  a  bad  construction  upon  it,  the  evidence  must 
prove  circumstances  which  justify  the  complexion  given 
to  it. 

An  article  imputed  to  the  plaintiffs  that  they  had  bought 
goods  from  bankrupt  traders  under  the  market  price,  and 
while  they  were  insolvent,  and  that  the  plaintiffs  must  have 
known  they  were  insolvent,  and  were  disposing  of  the  goods 
in  fraud  of  their  creditors :  innuendo  that  they  had  been 
guilty  of  dishonest  dealings.  The  defendants  pleaded  that 
the  libels  were  true  in  substance  and  effect;  and  in 
support  of  the  plea  proved  that  a  bankrupt  had  sold  to 
the  plaintiffs  a  large  quantity  of  cloth,  which  was  not 
usually  sold  at  all,  worth  about  12,000Z.  at  prices  greatly 
under  the  market  value,  and  at  a  loss  of  about  1300Z.  ,*  and 
that  such  sales  were  on.  a  promise  by  the  plaintiffs  not  to 
resell  them  in  the  Manchester  market,  and  were  not  in  the 
usual  way  in  the  markets,  but  by  private  arrangements,  and 
that  the  last  purchase  was  a  few  days  before  the  bank- 
ruptcy. There  was  no  express  evidence  that  the  plaintiffs 
knew  the  circumstances  of  the  bankrupts  at  the  time,  or 
supposed  them  to  be  insolvent;  and,  on  the  contrary,  people 
generally  supposed  them  to  be  solvent.  Erie,  C.J.,  left  it 
to  the  jury  to  say  whether  it  was  proved  that  the  plaintiffs 
had  bought  the  goods  knowingly,  under  such  circumstances 
as  that  they  were  guilty  of  dishonest  dealings,  and  the  jury 
found  a  verdict  for  the  plaintiffs.  (6) 

In  Warynan  v.  Hine{c)  the  libel  accused  the  plaintiff  of 
being  ar  "great  defaulter"  in  his  accounts  as  poor  law 
guardian,  and  not  paying  the  balance  due  from  him  till  an 
execution  to  levy  it  was  issued.  In  support  of  a  plea  of  justi- 
fication, it  was  proved  that  the  plaintiff  had  used  the  parish 
money ;  that  when  he  went  out  of  office  he  made  himself 
debtor  to  the  parish  in  about  1301.;  that  he  was  applied  to  for 
payment  repeatedly  by  his  successors ;  and  that  he  finally 
borrowed  money,  or  a  subscription  was  made  for  him  by  his 
friends,  and  with  this  money  he  at  last  paid  the  parish;  but 
no  execution  was  issued.  Lord  Denman,  C.J.,  left  it  to 
the  jury  to  say  whether  the  facts  proved  came  up  to  the 

(a)  Wakley  v.  Cooke  and  amUher  (4  Ex.  511,  517). 

(h)  Behrens  v.  AUen  (3  F.  &  F.  135).  (c)  1  Jur.  820. 
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imputation  of  tlie  plaintiff's  being  a  ''great  de&alter/'  and 
they  found  a  verdict  for  the  plaintiff.  On  a  motion  bein^ 
made  for  a  new  trials  the  court  refused  to  grant  a  rule,  on  the 
ground  that  the  &ct  that  the  plaintiff  was  a  defaulter  did 
not  prove  him  to  be  a  ''great  defaulter."  Patteson^  J., 
said:  "Taking  the  plea  altogether^  it  means  that  the  plaintiff 
did  not  pay  over  the  money^  but  made  great  default  and 
paid  in  small  sums^  and  not  till  a  long  time.  The  question, 
therefore,  was,  whether  there  was  a  criminal  default.  The 
jury  have  found  for  the  plaintiff  on  this  issue,  being  of 
opinion,  I  presume,  that  the  defendant  was  not  a  criminal 
defaulter.  I  cannot  say  the  jury  were  wrong :  therefore  I 
can  see  no  ground  for  setting  aside  the  verdict,  and  I  do  not 
see  how  the  judge  could,  on  this  evidence,  have  told  the 
jury  that  they  must  find  for  the  defendant." 

In  order  to  prove  the  plea  of  apology  and  payment  into 
court  under  Lord  Campbell's  Act,  the  defendant  most 
prove  that  the  libel  was  inserted  in  the  newspaper 
without  actual  malice  or  gross  negligence,  and  that  the 
apology  is  sufficient,  (a) 

The  apology  must  be  printed  in  proper  type,  and  placed 
in  a  part  of  the  paper  where  ordinary  readers  would  be 
likely  to  see  it. 

In  the  case  of  Lafone  v.  8mUh{b)  the  apology  was  in 
small  type,  amongst  the  notices  to  correspondents ;  and  the 
jury  found  that,  though  it  was  sufficient  in  its  terms,  the  type 
should  have  been  larger,  and  the  apology  should  have  been 
inserted  in  a  more  prominent  part  of  the  newspaper ;  they 
also  found  that  the  forty  shillings  paid  into  court  was  suffi- 
cient to  cover  the  damages,  whereupon  Martin,  B.,  directed 
a  verdict  for  the  plaintiffs,  with  one  shilling  damages,  but 
reserved  to  the  defendants  leave  to  move  to  enter  the 
verdict  for  them  or  to  strike  out  the  damages;  but  the 
court  refused  to  grant  a  rule,  on  the  ground,  as  stated  by 
Pollock,  C.B.,  that  "an  apology  means  the  insertion  of 
something  which  may  operate  as  an  apology.  Inserting  an 
expression  of  regret  in  small  type,  suitable  only  to  a  notice 
to  correspondents,  amounts  to  this,  that  the  defendant  did 
not  insert  an  apology." 

The  evidence  to  support  the  plea  of  accord  and  satisfac- 
tion must  depend  entirely  upon  the  nature  of  the  plea. 

The  defendant  is  not  confined  to  evidence  in  proof  of 
his  pleas,  but  is  at  liberty  to  offer  certain  matters  in  mitiga- 

(a)  Risk  Allah  Bey  y.  Johnstone  (18  L.  T.  N.  S.  620) ;  Jones  y.  Machie 
(L.  Rep.  8  Ex.  1 ;  17  L.  T.  N.  S.  161 ;  87  L.  J.  1,  Ex. ;  16  W.  R.  109). 
(h)  8  H.  &  N.  786. 
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tion  of  damages^  and  to  negative  actual  malice.  To  this  pabt  iv. 
end  lie  is  entitled  to  have  read^  ad  part  of  the  plaintiff's  OHARnTxin. 
case,  other  passages  of  the  pabUcafion  from  which  the  — 
words  declared  on  are  taken; (a)  but  this  right  is  sabject  to 
certain  limits.  In  the  case  of  Darby  v.  Ouseleyy{b)  a  pas- 
sage  from  a  subsequent  number  of  the  defendant's  newspaper 
■  having  been  given  in  evidence  by  the  plaintiff^  for  the  pur- 
pose of  shewing  actual  maUce^  the  defendant's  counsel 
proposed  to  read  as  part  of  the  same  evidence  another  para- 
CTaph  in  the  same  paper^  relating  to  the  action^  but  Willes^ 
J.^  ruled  that  it  could  not  be  so  read^  as  it  did  not  in  any 
degree  mitigate^  modify^  or  explain  the  article  put  in  as 
evidence  of  actual  malice.  On  appeal  to  the  Court  of 
Exchequer  it  was  held  that  the  learned  judge  had  properly 
refused  to  allow  it  to  be  read.  In  the  course  of  the  argu- 
ment^ Pollock,  C.B.,  stated  the  rule  to  be  "  that  other  para- 
graphs or  passages  of  a  document  put  in  by  the  plaintiff, 
are  to  be  read  as  part  of  his  evidence,  if  they  are  connected 
with,  or  construe,  or  control,  modify,  qualify,  or  explain  the 
passages  which  have  been  read  by  the  plaintiff  j  but  that 
was  not  the  case  in  the  present  instance.  Not  only  was  the 
article  an  entirely  distinct  one,  but  it  did  not  at  all  interpret, 
modify,  or  explain  the  passages  put  in  by  the  plaintiff,  and  it 
was  entirely  irrelevant  to  it ;  except  that  it  related  to  the 

1>laintiff,  it  was  upon  a  different  subject.     It  did  not  in  the 
east  control  the  sense  of  the  libel  or  of  the  article  put  in 
as  evidence  of  the  malice  of  the  libel."  (c) 

Where  the  alleged  libel  consists  entirely  of  a  criticism  on 
the  plaintiff's  book,  the  book  ought  to  be  put  in  as  part  of 
his  case,  and  if  he  refuses  to  do  so  he  will  run  the  risk  of 
not  keeping  his  verdict,  (d) 

The  defendant  may  prove  in  mitigation  of  damages  that 
he  did  not  originate  the  libel,  but  copied  it  from  a  news- 
paper, (e) 

It  is  submitted,  after  a  careful  consideration  of  all  the  ETidenoe  of 
authorities,  that  evidence  of  the  plaintiff's  general  reputation,  ?^^ntoMi 
or  that  at  the  time  of  the  publication  of  the  libel  there  were  ^^  •■  "**•*• 
rumours  and  reports  afloat  to  the  same  effect  as  the  libel,  is 
not  admissible. 

It  is  true  that  such  evidence  has  sometimes  been  admitted : 

(a)  Coohe  y.  Hughes  (1  R.  &  M.  112).  See  also  Hedlev  r.  Barlow 
(4  F.  &  F.  227).  (h)  26  L.  J.  227,  Ex. ;  S.  C,  1  H.  &  N.  1. 

(c)  26  L.  J.  229,  Ex. 

li)  Per  Erie,  C.J.,  and  Cockbum,  C.J.,  Strauss  v.  Francis  (4  F.  &F. 
941,  1109). 

(e)  Pearsm  v.  Le  Maitre  (5  M.  &  G.  719);  Savnders  v.  MUlsX^ 
Bing.  218). 
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Pari  IV.      tlius  in  the  case  of  The  Ea/rl  of  Leicester  v.  WaUer{a)  a  wifcness 
ORAPTuxm.  '^as  allowed  to  prove  that,  before  and  at  the  time  of  the  pub- 
"^        lication  of  the  libel,  tlrere  was  a  general  suspicion  of  the  plain- 
tiff's character  and  habits ;  that  it  was  generally  romoared 
that  sach  a  charge  as  the  libel  imputed  had  been  brought 
against  him;  and  that  his  relations  and  former  acquaintances 
had  on  this  ground  ceased  to  visit  him.     The  counsel  for 
the  plaintiff  objected  that,  if  such  evidence  were  admitted, 
no  plaintiff  ought  to  come  into  court,  since  a  malicious  and 
artful  defendant  might  ruin  his  character  by  shaping*  the 
defence  a  little  short  of  a  justification.      The  learned  judge. 
Sir  Jas.   Mansfield,  C.J.,   admitted  that  he  never  could 
answer  to  his  own  satisfaction  this  objection,  but  said :  ^'  At 
the  same  time,  as  it  appears  to  have  been  decided  in  several 
cases  that,  if  you  do  not  justify,  you  may  give  in  evidence 
anything  to  mitigate  the  damages,  though  not  to  prove  the 
crime  which  is  charged  in  the  libel,  I  do  not  know  how  to 
reject  these  witnesses.  Besides,  the  plaintiff's  declaration  says 
that  he  had  always  preserved  a  good  character  in  society, 
from  which  he  had  been  driven  by  the  insinuations  in  the 
libel.   Now  the  question  for  the  jury  is,  whether  the  plaintiff 
actually  suffered  this  gravamen  or  not.     Evidence  to  prove 
that  his  character  was  in  as  bad  a  situation  before  as  after  the 
Ubel  must  therefore  be  admitted.''     This  case  was  followed 
by  the  King's  Bench,  in  an  action  for  words  imputing  to  the 
plaintiff  unnatural  practices.  (&)     The  declaration  contained 
an  averment,  as  in  the  preceding  case,  of  the  plaintiff's  good 
character,  and,  to  contradict  this,  Grose,  J.  allowed  a  witness, 
on  cross-examination,  to  be  asked  whether  he  had  not  heard 
reports  in  the  neighbourhood  that  the  plaintiff  had  been 
guilty  of  similar  practices.   Upon  this,  the  plaintiff's  counsel 
submitted  to  a  nonsuit,  and  afterwards  moved  the  court  to 
set  it  aside  on  the  ground  that  the  evidence  was  improperly 
received,  to  contradict  that  which  was  matter  of  inducement 
only  and  immaterial.     The  court  conceded  that  the  induce- 
ment was  immaterial,  but  said  that  the  evidence  was  not 
admitted  in  bar,  but  in  diminution  of  damages,  and  Lord 
Bllenborough,  C. J.,  added :  "And  certainly  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same  measure  of  damages 
with  one  whoso  character  is  unblemished ;  and  it  is  compe- 
tent to  show  that  by  evidence."     The  rule  was  refused,  (c) 

But  the  later  cases  are  against  admitting  such  evidence. 
In  Thompson  v.  Nye,{d)  the  declaration,  without  any  pre- 


(a)  2  Camp.  261.  (6)  v.  Mo<yr  (1  M.  &  S.  284). 

'-^  See  also  Richards  v.  Richards  (2  M.  &  Rob.  657). 
^^'^  B.  176. 


(c)  See  alB 

(d)  16  Q. 
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vioua  ayerment  of  the  plaintiff^s  good  character^  charged  part  iv. 
the  defendant  with  speaking  words  imputing  to  the  plaintiff  chaftbTxeii. 
the  practice  of  nnnatural  crimes.  At  the  trial  the  defend-  — 
ant^s  counsel  proposed  to  ask  a  witness^  in  cross-examination, 
^w^hether  he  had  not  heard  from  other  persons  that  the 
plaintiff  was  addicted  to  practices  of  this  kind.  Wilde,  C.  J., 
ruled  that  the  question  could  not  be  put.  On  a  motion 
for  a  new  trial,  on  the  ground  of  the  wrongful  rejection  of 
^this  evidence,  the  court,  without  expressly  deciding  the 
general  point,  held  that  the  question  was  rightly  rejected,  as 
it  was  not  confined  to  reports  existing  before  and  at  the 
time  of  the  uttering  of  the  slander,  and,  therefore,  the 
reports  might  have  been  set  on  foot  by  the  defendant  him- 
self. Although  the  court  based  its  judgment  upon  this 
narrower  ground,  it  is  clear  from  the  report  which  way  the 
opinion  of  tiie  judges  leaned.  Coleridge,  J.,  said :  ^'  I  am 
clearly  of  opinion  that  the  question  was  here  proposed  in 
too  general  a  form,  and  is  liable  to  the  objection  stated  by 
my  brother  Patteson,  whose  example  I  shall  follow  in 
abstaining  from  an  opinion  on  the  general  point.  I  will  go 
only  so  far  as  to  say,  that  I  do  not  wish  it  to  be  supposed 
that  I  am  in  favour  of  allowing  the  question  to  be  put  even 
in  its  most  Hmited  form ;  my  present  impression  is  against 
doing  so."  And  Erie,  J.,  said:  ''It  is  not  necessary  to 
give  any  opinion  as  to  the  admissibility  of  the  question  in  a 

analified  form ;  many  learned  judges  have  admitted  it ;  but 
ley  all  acted  on  a  decision  at  Nisi  Prius,  Ea/rl  of  Leicester 
v.  Walter,  which  it  was  not  worth  the  plaintiff's  while  to 
question,  (a)  But  in  Jones  v.  Stevens, {b)  the  point  was 
brought  before  the  full  Comrt  of  Exchequer;  and  there  the 
question  was  held  to  be  inadmissible  in  its  general  form." 

In  the  most  recent  reported  case  upon  the  subject,  ques- 
tions of  this  nature  were  rejected  at  Nisi  Prius  by  Byles,  J. 
The  action  was  for  slander  imputing  forgery ;  and,  at  the 
close  of  the  plaintiff's  case,  the  plaintiff  himself  was  put  into 
the  box  and  tendered  for  cross-examination.  The  counsel 
for  the  defendant  proposed  to  ask  him  questions  as  to  his 
past  conduct  and  life ;  but  Byles,  J.,  said  that  as  there  was 
no  plea  of  justification,  no  question  could  be  asked  which 
would  go  to  the  justification;  and,  after  consulting  with 
Willes,  J.,  his  Lordship  held  "  that  no  evidence  of  bad  cha- 
racter or  questions  relating  to  the  plaintiff's  previous  life  or 
habits,  or  tending  to  discredit  him  and  to  mitigate  damages, 

(a)  In  that  case  the  jury,  notwithstanding  the  evidence,  returned  a 
verdict  for  the  plaintiff  for  1000/.  (1  Campb.  255). 

(6)  11  Price,  235.     See  Snowdon  v.  Smith  (1  M,  &  S.  286,  note), 

Q  <i 
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Part  IV.      Were  admissible  either  on  croBS-examination  or  examination 
CHApi^xin.  in  cliief."{a) 

—  Apart  from  these  authorities^  there  appears  to  be  very 

good  reason  why  such  evidence  should  be  rejected^  as  the 
plaintiff  is   not   allowed  to    give    evidence    of   his    good 
character^  (6)  nor  (unless  the  defence  set  up  be  that  the 
charges  are  true^  or  that  the  publication  is  privileged)  to 
prove  that  the  libel  is  false,  (c) 
When  defendant      Where,  the  occasiou  of  publication  being  privUeffed,  the 
putefmJ  to  be    plaintiff,  to  show  actual  malice  on  the  part  of  the  defendant, 
true.  gives  evidence  of  the  falsity  of  the  imputations,  the  defen- 

dant is  bound  to  show  that  he  believed  them  to  be  true,(d) 
and,  as  the  most  conclusive  evidence  of  that,  may,  of  course, 
prove  that  in  fact  thev  were  so. 
Defendant  not        The  defendant  will  not  be  allowed,  for  the  purpose  of 
foqu^imo       mitigating  damages,  or  of  justifying  the  libel,  to  inquire 
SfeJi°*^totona.    ^^  *^®  plaintiff's  religious  opinions,  even  where  the  libel 
concerns  his  religious  creed,  (e)     Nor  will  he  be  allowed  to 
read,  in  his  address  to  the  jury,  specific  books  and  docu- 
ments, as  proofs  of  what  the  doctnnes  of  the  plaintiff's  co- 
religionists  are.     These  are  matters  of  fact  and  must  be 
proved  by  witnesses.  (/) 
Evidence  of  The  couduct  of  the  plaintiff  in  provoking  the  libel,  is  a 

di^t^tomiu^te  fit  subjoct  for  the  jury  to  take  into  account,  in  estimating 
damages.  ^jjg  amouut  of  Compensation  for  his  injured  feelings.  (^) 

And  evidence  may  be  given  of  libels  on  the  defendant^ 
published  by  the  plaintiff,  respecting  the  same  subject- 
matter.  In  the  words  of  Sir  James  Mansfield,  C. J., ''  If  a 
man  is  in  the  habit  of  libelling  others,  he  complains  with  a 
very  bad  grace  of  being  libelled  himself;  and  he  cannot  be 
supposed  to  suffer  much  injury  from  this  source/' (^)  But 
before  such  publications  are  read,  it  must  be  shown  that 
they  are  connected  with  the  libels  proceeding  from  the 
defendant:  for  it  is  not  a  proper  ground  for  mitigating 
damages  that,  on  other  occcusions,  the  plaintiff  has  written 
libels  on  the  defendant,  on  some  other  matter  unconnected 
with  that  which  is  the  subject  of  the  action  ;(i)    and   it 

(a)  Bracegirdle  v.  Bailey  (1  F.  &  F.  638).  See  also  Waithman  y.  Weever 
(11  f  rice,  257  n).  (h)  ComwaU  v.  Richardson  (1  Ry.  &  Moo.  305). 

(c)  Stmrt  y.Lovell  (2  Starkie,  93);  Thompson  v.  Nye  (16  Q.  B.  175). 

01)  Fountain  v.  Boodle  (3  Q.  B.  5) :  Brown  v.  Croome  (2  Starkie,  297). 

(e)  Darby  v.  Ouseley  (1  H.  &  N,  1);  sed  vide  TurnbuU  v.  Bird 
(2  F.  &  F.  508).  (/)  lb. 

(</)  Kelly  V.  Sherlock  (L.  Rep.  1  Q.  B.  686 ;  35  L.  J.  209,  Q.  B.). 

(h)  Finnerty  v.  lip])€r  (2  Camp.  72). 

(0  May  V.  Brown  (3  B.  &  C.  113) ;  Tarpley  v.  Blabey  (2  Ring.  N.  C. 
437) ;    Wakley  v.  Johnso7i  (1  Ry.  &  Moo.  422). 
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must  also  be  proved  that  they  came  to  the   defendant's      paetiv. 
knowledge  before  he  libelled  the  plaintiff,  (a)  OHApi^xiii, 

Lastly^  the  defendant  may  (after  notice  in  writing,  of  his  £^^1^"^^, 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  neology, 
delivering  the  pleas)  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff, 
before  the  commencement  of  the  action,  or  as  soon  after- 
wards as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  was  commenced  before  he  had  such  opportunity.  (&) 

The  judge  is  not  bound  to  state  to  the  jury  his  opinion  jad«e  not  bound 
whether  the  publication  be  libellous  or  not.  Fox's  Libel  JJfflSa.*^ 
Act  (32  Qeo.  3,  c.  60)  applies  only  to  criminal  cases;  but 
there  is  no  distinction  between  the  law  in  criminal  and 
that  in  civil  cases  in  this  respect;  and  that  Act  leaves  it 
to  the  discretion  of  the  judge  to  give  his  opinion,  or  not, 
as  he  thinks  proper,  (c) 

The  proper  question  for  the  lury  is,  not  whether  the  inten-  QaeBtion  for 
tion  of  the  publisher  was  to  injure  the  plaintiff,  but  whether  ^"^" 
the  tendency  of  the  publication  is  injurious  to  him.{d) 

When  it  is  desired  to  except  to  the  ruliQg  of  the  judge,  bqi  of  ezoep- 
the  bill  of  exceptions  must  be  tendered  before  verdict,  so  **^°* 
that  the  judge  may  have  the  opportunity  of  reforming  his 
ruling,  (e) 

At  the  present  day  bills  of  exceptions  are  rarely  resorted 
to,  in  actions  in  the  superior  courts,  their  object  being  in 
most  cases  obtained  by  a  motion  for  a  new  trial.  (/) 
But,  where  the  action  is  brought  in  a  local  court  of  record, 
a  bill  of  exceptions  is  often  the  only  means  a  suitor  has  of 
appealing  to  the  superior  courts.  It  is  well,  therefore,  to 
bear  in  mind  the  proper  time  for  tendering  the  exceptions ; 
also  the  fact  that  no  suitor  can  be  nonsuited  against  his  will, 
but  that,  if  he  submits  to  a  nonsuit,  a  bill  of  exceptions  will 
not  lie.(^) 

When  there  is  doubt  as  to  the  soundness  of  any  of  the  Aflaessing 
counts  of  the  declaration,  the  plamtiff  should  endeavour  *'*°'**®*- 
to  have  the  damages  assessed  separately  on  the  several 
counts ;  for,  if  the  verdict  is  entered  generally,  and  one  of 

(a)  Waits  V.  Fraser  and  another  (7  Ad,  &  E.  223). 

m  Vide  ante,  p.  668. 

(c)  BayUs  v.  Lawrence  (11  Ad  &  E.  920) ;  Parmifer  v.  Coupland 
(6  M.  &  W.  105).  (d)  Fisher  v.  Clement  (10  B.  &  C.  472). 

(c)  RtUter  v.  Chapman  (8  M.  &  W.  88)  ;  Armstrong  v.  Lewis  (2  Cr. 
&  M.  274).  (/)  See  2  Lush's  Practice,  664. 

ig)  Corsar  v.  Reed  (21  L.  J.  18,  Q.  B. ;  2  L.  M.  &  P.  646) ;  Strother 
▼.  Hutchinson  (4  Bing.  N.  C.  83  ;  6  Scott.  346).  A  bill  of  exceptions 
was  tendered  in  the  case  of  Wason  v.  Walter  (17  L.  T.  N.  S.  391),  but 
was  not  proceeded  with. 

QQ2 
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i»AKT  IV.      the  counts  is  lield  to  be  bad,  the  court  will  award  a  venire 
ohap^xiil  de  novo,{a) 

—  If  the  jury  find  the  plea  of  apology  under  Lord  Campbell's 

Act  not  proved,  they  must  assess  the  damages  irrespectively 
of  the  amount  paid  into  court.  (5) 

It  is  not  within  the  scope  of  this  work  to  go  minutely 
into  questions  of  practice,  not  peculiar  to  the  action  for 
libel.     It  will  be  sufficient  to  point  out  generally  what  pro- 
ceedings may  arise  after  verdict, 
coite.  If  the  jury  find  for  the  plaintiff"  a  sum  not  exceeding  lOZ., 

he  wiU  not  obtain  the  costs  of  the  action,  unless  the  jadg« 
certify  on  the  record  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  superior  courts;  or  unless  the 
court,  or  a  judge  at  chambers,  shall  by  rule  or  order  allow 
the  costs,  (c)  This  is  now  the  rule  in  all  actions  of  tort,  and 
it  has  been  decided,  both  by  the  Court  of  Queen's  Bench 
and  the  Court  of  Exchequer,  that  the  fact  that  the  action 
could  not  have  been  brought  in  the  county  court,  does  not 
take  it  out  of  the  operation  of  the  rule.((^) 

When  the  action  is  brought  in  any  of  the  local  courts  of 
record,  the  plaintiff*,  although  the  amount  of  the  verdict  bo 
under  10{.,  will  obtain  his  costs,  subject  to  the  rules  of  the 
particular  court ;  as  the  County  Courts  Act  of  1867  (30  &  31 
Vict.  c.  142),  s.  29,  only  affects  the  costs,  in  those  courts,  of 
actions  which  might  have  been  brought  in  the  county  coiurt ; 
and  an  action  for  Ubel  cannot  be  commenced  there,  (&) 
although  it  may  be  remitted  to  that  court  for  trial  by  an  order 
of  a  judge  of  the  superior  court  in  which  it  is  brought,  npon 
the  application  of  the  defendant,  supported  by  an  affidavit 
that  the  plaintiff  has  no  visible  means  of  paying  the  costs  of 
the  defendant,  should  a  verdict  not  be  found  for  the  plaintiff. 
The  order  to  be  thereupon  made  is,  that,  unless  the  plaintiff 
shall,  within  a  time  to  be  therein  mentioned,  give  fhll 
security  for  the  defendant's  costs,  to  the  satisfaction  of  one  of 
the  masters  of  the  said  court,  or  satisfy  the  judge  that  he  has 
a  cause  of  action  fit  to  be  prosecuted  in  the  superior  court, 
all  proceedings  in  the  action  shall  be  stayed,  or,  in  the  event 
of  the  plaintiff  being  unable  or  unwilling  to  give    such 

(a)  Day  y.  Robinson  (1  A.  &  £.  554)  ;  and  see  2  Lush's  Pracdce,  625. 

(b)  Jones  v.  Machie  (L.  Rq).  3  Ex.  1 ;  17  L.  T.  N.  S.  161 ;  37  L.  J. 
1,  Ex. ;  16  W.  R.  109) ;  Lafom  v.  Smth  (3  H.  &  N.  735 ;  28  L.  J.  Ex. 
83).  (c)  30  &  81  Vict.  c.  142,  s.  6. 

\d)  Sampson  v,  Mackay  (L.  Rep.  4  Q.  B.  648 ;  20  L.  T.  N.  S.  807 :  38 
L.  J.  245,  Q.  B ;  17  W.  R.  883) ;  Gray  v.  West  (L.  Rep.  4  a  B.  175 : 
9  B.  &  S.  196 ;  20  L,  T.  N.  S.  221 ;  38  L.  J.  78,  Q.  B. :  17  W.  R.  497)  ; 
Craven  v.  Smith  (L.  Rep.  4  Ex.  146 ;  20  L.  T.  N.  S.  400 ;  38  L.  J.  90, 
Ex. ;  17  W.  R.  710).  («)  9  &  10  Vict.  c.  108,  B,  23. 
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Beourity^  or  failing  to  satisfy  the  jadge  as  aforesaid^  that      paht  iv. 
the  cause  be  remitted  for  trial  before  a  county  court  to  be  ohaitoTxjii. 
therein  named,  (a)  — 

The  county  court  has  also  jurisdiction  to  try  the  action 
by  the  consent  of  both  parties,  given  in  writing,  signed  by 
them  or  their  respective  attorneys.  (6) 

To  return  to  the  proceedings  in  the  superior  courts : 
when  the  amount  of  the  verdict  is  under  forty  shillings  the 
plaintiff  is  not  entitled  to  any  costs,  unless  the  judge  or 
presiding  officer,  before  whom  such  verdict  is  obtained, 
immediately  aflerwards(c)  certifies  on  the  back  of  the 
record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the 
action  was  really  brought  to  try  a  right,  besides  the  right 
to  recover  damages,  or  that  the  Ubel  was  wilful  and  maU- 
cioufl.{6Z) 

The  jury  ought  not  to  be  told  what  amount  of  damages  jmy  ahoaid  not 
will  carry  costs ;  and  if  the  counsel  for  the  plaintiff  informs  dLSJjSSii 
them  that  the  plaintiff  will  probably  not  get  his  costs  unless  °*"y  oosta 
they  give  a  verdict  for  so  much,  the  court  will  grant  a 
new  trial  without  imposing  terms,  (e)  '^The  Legislature,*' 
observes  a  learned  judge,  ''in  express  terms,  says  that  it 
is  the  judge,  and  not  the  jury,  who  shall  have  the  power  of 
deciding  whether  or  not  the  plaintiff  shall  have  costs. 
....  It  is  most  important  that  the  province  of  the  judge 
and  that  of  the  jury  should  be  kept  distinct.  I  do  not 
agree  that  every  man  is  to  be  presumed  to  know  the 
law.  I  admit  that  Ignorantia  juris  non  excuaat.  It  would 
be  absurd,  indeed,  to  suppose  that  even  the  most  expe- 
rienced judge  knows  the  statute  law  upon  all  subjects, 
without  looking  into  the  books.  I  think  it  would  lead  to  a 
most  inconvenient  inequality  in  the  administration  of  the 
law,  if  the  question  of  costs  were  in  any  shape  left  to  the 
consideration  of  the  jury.''{/) 

By  the  Common  Law  Procedure  Act,  1852,  s.  81,  it  is  oojuij^ where 
enacted  that  the  costs  of  any  issue  of  law,  or  of  fact,  shall '"~"''  * 
follow  the  finding  or  judgment  upon  such  issue,  and  be 
adjudged  to  the   successful  pturty,  whatever  may  be  the 
result  of  Ihe  other  issue  or  issues. 

If  there  are  several  issues,  and  one  is  found  for  the 
plaintiff  and  the  other  for  the  defendant,  if  that  found  for 

(a)  80  &  81  Vict  c.  142,  s.  10.         (6)  19  &  20  Vict.  c.  108,  s.  28. 

(c)  See  Forsdike  v.  Stone  (37  L.  J.  801,  C.  P. ;  L.  Rep.  3  C.  P.  607 ; 
18  L.  T.  N.  S.  722 ;  16  W.  R.  976). 

(<0  8  &  4  Vict.  c.  24,  8.  2 ;  Foster  v.  Pointer  (8  M.  &  W.  395,  899.) 

(e)  Pooh  V.  Whitcomh  (12  C.  B.  N.  S.  770)  ;  and  sec  Kelly  v.  Sherlock 
(L.  Rep.  I  Q.  B.  691 ;  85  L.  J.  209,  Q.  B.). 

(/)  Per  WiUes,  J.,  12  C.  B.  N.  S.  77i. 
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RinriY.  the  plaintiff  entitle  him  to  recover  damages^  he  will  be 
CH.vFMirxnL  entitled  to  the  postea,  and  to  the  general  costs  of  the  cause. 
—  But  the  defendant  will  be  entitled  to  the  posiea,  if  the 
defence  raised  upon  the  issue  found  for  him  fumislies  a 
defence  to  the  whole  action.  Thus,  if  there  is  a  plea  of 
justification  and  a  plea  of  not  guilty,  and  a  yerdict  is  found 
for  the  defendant  on  the  latter  plea,  and  for  the  plaintiff 
on  the  plea  of  justification,  the  defendant  is  entitled  to  tibe 
general  costs  of  the  cause,  (a) 

The  party  who  is  entitled  to  the  general  costs  of  the 
cause,  is  entitled  to  the  costs  of  all  such  witnesses  as  are  not 
called  exclusively  on  the  issues  which  are  found  against 
him ;  so  that  where  all  the  witnesses  called  were  material  to 
both  the  issues  of  not  guilty  and  a  justification,  and  the 
verdict  was  found  for  the  plaintiff  on  the  second  issue,  and 
for  the  defendant  on  the  first,  it  was 'held  that  the  plaintiff 
was  not  entitled  to  the  costs  of  any  witness,  and  that  the 
defendant  was  entitled  to  the  costs  of  all  the  witnesses  called 
by  him.(6) 
New  trtai.  The  next  subject  to  be  considered  is,  under  what  circum- 

stances the  defeated  party  may  prevail  upon  the  court  in  banc 
to  set  aside  the  verdict  which  has  been  given  against  him. 

The  court  will  grant  a  new  trial  when  the  jury  have  found 
a  verdict  for  the  defendant  upon  the  general  issue,  in  a  case 
in  which  no  question  is  made  as  to  the  fact  of  publication  of 
the  Hbel,  or  as  to  its  application  to  the  plaintiff,  and  when 
there  can  be  no  doubt  that  the  matter  comphdned  of  is 
libellous. 

The  leading  case  upon  this  point  is  HaJeeweU  v. 
Ingram.{c)  The  libel  was  contained  in  a  newspaper  article^ 
on  the  subject  of  the  want  of  some  efficient  protection  to 
married  women.  The  writer  mentioned  two  cases  as  show- 
ing the  necessity  for  legislation ;  one  case  being  described 
as  that  of  a  husband  who  acted  towards  his  wife  lilc;e  '^'a 
Bot  and  a  brute."  The  article  then  proceeded :  "  The  other 
is  that  of  Mrs.  H."  (meaning  the  wife  of  the  plaintiff), 
"  who,  having  been  restored  to  her  husband's  protection  by 
a  decree  of  the  Ecclesiastical  Court,  found  her  misery  so 
aggravated  by  the  restitution  of  her  conjugal  rights  that 
she  was  compelled  to  resort  to  the  police-court  for  the  little 
help  the  law  gives  : ''  and  it  concluded  by  saying  that  die 
law  did  not  meet  such  cases ;  and  that  ^*  the  condition  of 
woman,  when  the  brute  intervenes^  is  more  oppressive  than 


(a)  See  1  Chit.  Arch.  Pract.  499. 

(6)  Harrison  v.  Biish  (5  E.  &  B.  344 ;  26  L.  J.  99,  Q.  B.). 

(c)  2  C.  L.  Rep.  1397. 
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tltat  of  the  negro/'     It  was  not  disputed  at  the  trial  that      Pabt  iv. 
the  passage  aj)plied  to  the  plaintiff^  and  Crowder^  J.,  told  ohaptbTxiil 
the  jury  that^  in  his  opinion^  the  passage  was  a  hbel^  but        — 
that  the  question  was  for  them.     The  jury  found  a  verdict 
for  the  defendant. 

On  showing  cause  against  a  rule  for  a  new  trials  on  the 
ground  that  the  verdict  was  against  the  evidence  and  was 
perverse,  it  was  contended  for  the  defendant  that  it  was 
for  the  jury  alone  to  say  whether  the  matter  was  libellous. 
The  Court,  however,  held  otherwise,  and  made  the  rule  abso- 
lute. Jervis,  C.  J.,  said :  ''  The  true  eflfect  of  the  statute(a) 
was  this :  before  the  statute  it  w&s  the  habit  of  the  judges 
to  state  their  opinion  whether  the  paper  was  a  libel,  as  a 
matter  of  law,  and  confine  the  jury  to  the  question  of  publi- 
cation. And  the  statute  said  that  the  case  of  libel  shall 
be  like  any  other  case  of  criminal  proceeding,  the  judge 
defining  the  law,  and  the  jury  having  a  right  to  determine, 
by  a  general  verdict,  upon  the  whole  question,  guilty  or  not 
guilty.  Although  the  Act  is  confined  in  its  terms  to 
cnminal  proceedings,  yet,  as  Lord  Chief  Justice  Best  stated 
in  the  case  cited,  'It  is  in  principle  a  practice  applicable  to 
civil  cases.'  In  Parmiter  v.  Ooupland,{b)  Parke,  B.,  points 
out  that;  and  though,  in  criminal  proceedings  for  libel, 
there  may  be  no  review,  in  civil  matters  there  are  cases  in 
which  verdicts  for  the  defendant  are  set  aside,  upon  the 
ground  that  the  matter  was  a  libel,  though  the  jury  found 
that  it  was  not.  A  case  was  referred  to  in  which  that 
course  was  taken;  and  there  is  no  technical  rule  to  pre- 
vent us  fi^om  applying  the  ordinary  practice  of  reviewing 
the  decision  of  the  jury,  when  they  have  come  to  a  wrong 
conclusion.^'  Maule,  J.,  although  he  dissented  from  the 
judgment  of  the  rest  of  the  court  upon  the  particular  case, 
concurred  as  to  the  power  of  the  court  to  grant  a  new  trial, 
when  it  could  "  say  with  certainty  that  the  jury  must  have 
miscarried  in  finding  a  verdict  of  not  guilty.'' 

In  an  earlier  case,  where  the  jury  had  inquired  whether 
a  shilling  would  carry  costs,  and,  being  answered  in  the 
affirmative,  had  found  a  verdict  for  the  defendant,  notwith- 
standing the  matter  was  clearly  libellous,  the  court  granted 
a  new  trial,  (c) 

A  new  trial  wiU  not,  however,  be  granted,  unless  it 
appears  to  the  court  that  the  jury  have  done  manifestly 
wrong  in  finding  the  publication  not  to  be  libellous,  (d) 


Fox's  libel  Act.  (b)  6  M.  &  W.  105. 

^^,  Levi  V.  Milne  (4  Bing.  195). 
(r/)  See /XT  Tinclal,  C.J.,  Broome  v.  Goadcn  (1  C.  B.  731). 


(a) 
(4 
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pakt  IV.  The  court  will  not  grant  a  new  trial  merely  because  Uie 

CHAPmTxnL  damages  are  low,  unless  there  has  been  some  misdirection 
*r     *_. ,    *     on  the  part  of  the  iudffe,  or  a  mistake  of  their  duty  on 

Now  trial  not         .  .^    t»  ,t        •         •*       ®       a  .  ,•  ,i  x      -  *-i 

granted  merely  the  part  of  the  jury,  or  unfair  practice  on  the  part  of  the 
dt^iij^  defendant.    There  is  no  reported  case  where  a  new  trial 

^ooio''-  has  been  ordered,  on  this   ground,  in  an  action  for  libd, 

although  in  one  case  the  Court  of  Queen's  Bench  went  so 
far  as  to  grant  a  rule  nisi  which  was  finally  .discharged, 
Shoe,  J.,  dissenting,  (a)      In  a  case  of  MoyeU  y.  Oambier 
(not  reported),  the  Court  of  Common  Pleas  held  that  the 
practice  was  so  inexorable  as  to  preclude  the  court  from 
entertaining  the  motion. '  On  the  other  hand,  it  is  a  yeiy 
rare  thing  for  the  court  to  interfere  on  behalf  of  the  defen- 
dant, when  the  damages  are  excessive. 
Or  because  jufT      A  ucw  trial  will  uot  bc  granted  on  the  ground  that  the 
optaioSScS?  j'^  have,  after  the  close  of  the  evidence,  and  during  the 
tei^cL^*^       summing  up,  expressed  an  opinion  inconsistent  with  their 

formal  verdict.  (6) 
LearetomoTe.  The  most  common  applications  to  the  court  in  banc  are 
with  reference  to  the  question  of  privilege ;  and  it  not  un- 
frequently  happens  that  the  judge,  at  Nisi  PriuSy  reserves 
leave  to  the  party  against  whom  he  decides,  to  move  to 
enter  a  nonsuit  or  a  verdict,  if  iiie  court  should  be  of 
opinion  that  the  direction  to  the  jury  was  wrong,  or  that 
the  verdict  was  contrary  to  the  evidence.  The  advantage  of 
this  leave  is  that,  if  the  rule  is  made  absolute,  no  second 
trial  is  required,  (c) 
ArreBtof  Whou  the  Statements  charged  in  the  declaration  appear 

judgment  ^jj  their  faco  not  to  be  Ubellous,  and  yet  the  jury  fi|id  a 
verdict  for  the  plaintiff,  the  defendant  should  move  the 
court  in  arrest  of  judgment.  The  same  objections  may  be 
taken  to  the  declaration,  upon  a  motion  in  arrest  of  judg- 
ment, that  could  have  been  taken  by  demurrer;  and  Lord 
Coke's  advice  to  the  pleader  was  not  to  demur  in  actions  of 
slander,  but  just  to  take  advantage  of  the  matters  of  &ct, 
and  leave  the  matters  in  law,  which  always  arise  upon  the 
matters  in  fact,  ad  uUimum.{d) 

(a)  KeUyv.  Sherlock  (L.  Rep,  1  Q.B.6S6;  85  L.  J.  209,  Q.  B.).  See 
Bendall  y.  Hayward  (5  Bing.  N.  C.  424) ;  Farsdihe  v.  Stone  (L.  Bep.  3 
C.  P.  607 ;  87  L.  J.  801,  C.  P. ;  18  L.  T.  N.  S.  722 ;  16  W.  R.  976). 

(h)  Napier  v.  Daniel  (8  Bing.  N.  C.  77). 

IcJ  Gardner  v.  Slade  (18  Q.  B.  796) ;  Leuis  v.  Levy  (E.  B.  &  £.  562 ; 
27  L.  J.  282,  Q.  B.);  Harrison  v.  Bu^  (5  E.  k  B.  844;  25  L  J.  28, 
Q.  B.). 

(d)  4  Reports,  14  a.  For  examples  of  cases  where  judgment  has  been 
arrested,  see  Hearne  y.  Stowell  (12  Aid.  &  E.  719);  Goldstein  v.  Foas 
(6  B.  &  C.  151). 


Digitized  by  VjOOQ IC 


PB0CXBDINGH9  AT  AND  AFTBB  TBIAL  OF  ACTION.  601 

The  motion  for  judgment  non  obstante  veredicto  is  open  to      Pun  iv. 
the  plaintiff^  when  the  plea  of  jnstification  is  defective  in  OBAPnTxiu. 
point  of  law,  and  the  plaintiff,  instead  of  demurring  to  it,  has  Motfoni^  jud*. 
joined  issue  upon  it,  and  that  issue  has  been  found  for  the  ment»o»o6- 
defendant.(a)  ^anuv^no^, 

(a)  Clement  v.  Levris  (10  Price,  184) ;  Morrison  v.  Harmer  (3  Bing. 
N.  C.  759) ;  2  Wm&  Saunders,  819  </. 
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Acta  of  PftTli*- 


SUPPLEMENTABT  CHAPTER  TO  PART  I. 

BxjrnMMwn  to  Thb  older  Acts  of  Parliament  (27  Geo.  8,  c.  38;  29  Geo.  3, 
c.  19 ;  34  Geo.  3,  c.  23 ;  and  2  &  3  Vict.  c.  13),  dealing  with 
the  coOTiight  in  designs,  have  been  repealed  by  the  Act  of 
5  &  6  Vict.  c.  100,(a)  which,  amended  by  subsequent  Acts 
(6&7Vict.c.65;  13  &  14  Vict.  o.  104;  21&22Vict.  c.70; 
and  24  &  25  Vict.  o.  73)  is  now  the  goyeming  statate  on 
this  branch  of  the  law  relating  to  copyright. 

Before  2  &  3  Vict.  c.  13,  copyright  in  designs  eziBted 
only  in  the  case  of  linens,  cottons,  calicoes,  and  muslins. 
That  Act  (sect.  3)  extended  the  copyright  to  fabrics  com- 
posed of  wool,  silk,  or  hair,  and  to -mixed  fabrics  composed 
of  any  two  or  more  of  the  following  materials — ^linen,  cotton, 
wool,  silk,  or  hair, 
(^opvright  Copyright  in  designs  is  of  a  twofold  character  :  (1)  copy- 

two  old.  right  in  the  application  of  designs  for  ornament ;  and  (2) 

copyright  in  the  application  of  designs  to  some  purpose  of 
utility.  The  latter  kind  of  copyright  owes  its  origin  to  the 
Stat.  6  4  7  Vict.  c.  65. 

I.  Nature  and  Duration  of  the  Right. 
Designs  for  As  to  the  subiects  in  which  copyright  in  the  application 

of  designs  for  ornament  may  be  enjoyed,  sect,  o  of  5  &  o 
Vict.  c.  100,  enacts,  with  regard  to  any  new  and  original 
design,  whether  such  design  be  applicable  to  the  orna- 
menting of  any  article  of  manufacture,  or  of  any  substance, 
artificial  or  natural,  or  partly  artificial  and  partly  natural, 
and  whether  such  design  be  so  applicable  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  purposes,  and  by 
whateyer  means  such  design  may  be  so  applicable,  whether 
by  printing,  or  by  painting,  or  by  embroidery,  or  by 
weaying,  or  by  sewing,  or  by  modelling,  or  by  casting,  or 

(a)  Sect.  2  of  5  &  6  Vict.  c.  100,  coutainfl  a  pioviBO  saving  all  righte 
unaer  prcyiously  existing  copyright*. 
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by  emboBSing,  or  by  engravings  or  by  staining^  or  by  any  sopixEMwr  to 
other  means  whatsoever,  maniml,  mechanical^  or  chemidJ^  ^tfl^ 
separate  or  combined,  that  the  proprietor  of  any  snch 
design,  not  previously  published  either  within  the  united 
Kingdom  of  Great  Sritain  and  Ireland,  or  elsewhere,  shall 
have  the  sole  right  to  apply  the  same  to  any  articles  of 
manufacture,  or  to  any  substances  as  aforesaid,  provided 
the  same  be  done  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  [see  next  paragraph],  for  the  respective 
terms  mentioned  in  the  Act,  to  be  computed  firom  the  time 
of  such  design  being  registered  according  to  the  Act. 

The  necessity  of  me  application  of  the  design  being  made 
'*  within  the  United  Kingdom  of  Great  Britain  and  Ireland '' 
has  since  been  done  away  with,  (a) 

Copyright  is  conditional  on  the  observance  of  certain 
requisites,  which  are  referred  to,  pdst^  p.  610. 

The  protection  given  to  de»gns  of  an  ornamental  cha-  DMigna  for 
racter  was  extended,  by  6  A  7  "^nct.  c.  65,  to  designs  not  of  JSK'^*^ 
an  ornamental  character,  b\^t  applicable  to  purposes  of 
utility,  so  far  as  any  such  design  is,  for  "  the  shape  or  con- 
figuration "  of  any  article  of  manufacture  having  reference 
to  some  purpose  of  utility,  and  that  '^  whether  it  be  for  the 
whole  of  such  shape  or  configuration,  or  only  for  a  part 
thereof.'' 

This  Act  does  not  extend  to  designs  which  are  within 
5  &  6  Vict.  c.  100,  38  Geo.  3,  c.  71,  or  54  Geo.  3,  c.  56. 

The  proprietor  of  every  such  new  or  original  design  as  oopyrfgbt 
above-mentioned,  not  previously  published  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  elsewhere,  is  to 
have  the  sole  right  to  apply  such  design  to  any  article,  or 
to  make  or  sell  any  article  according  to  such  design,  for  a 
specified  time,  to  be  computed  from  tiie  time  of  such  design 
being  registered  according  to  the  Act.  (6) 

If  the  utility  of  a  design  is  not  produced  by  the  "shape  uun^  must 
or  configuration ''  of  any  of  the  parts,  but  only  by  the  or  Muflg^tio^ 
mode  of  puttmg  them  together,  the  design  does  not  come 
within  6  &  7  "Vict.  c.  65 ;  the  Act  not  applying  to  designs 
which  have  reference  to  a  purpose  of  utility  through  the 
combination  of  parts,  independently  of  their  shape  and 
configuration,  (c) 

Thus,  where  the  design  was  for  a  ventilator,  consisting  of 
a  thin  metallic  firame  occupying  the  place  of  one  of  the  panes 
of  the  upper  sash  of  a  window,  containing  a  whole  pane  and 
a  half' of  glass,  the  one  within  the  other,  so  as  to  appear, 

(a)  By  24  &  26  Vict.  c.  73,  b.  1.  (&)  5  &  6  Vict.  c.  100,  8.  3. 

(o)  Reg.  V.  Bessell  (16  Q.  B.  810 ;  20  L.  J.  177,  M.  C. ;  15  Jur.  773). 
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sorpLBiuofT  TO  when  the  ventilator  was  closed^  to  be  one  single  pane  ;  the 
^jjll^  frame  being  hinged  at  the  top,  so  as  to  open  by  means  of 
a  straight  screw,  the  head  of  which  formed  a  pulley,  over 
which  were  passed  cords  for  the  purpose  of  turning  it^  and 
so  of  either  opening  or  shutting  the  yentilating  pane  ;  the 
half  pane  of  glass  being  fixed  in  the  lower  portion  of  the 
frame,  in  which  the  ventilating  firame  moved,  in  order  to 
prevent  a  downward  draught  of  cold  air ;  and  the  registration 
of  the  design  stated  that  the  part  or  parts  of  the  design 
which  were  not  new  or  original  were  ''  all  the  parts  taken 
pet  86,  and  apart  from  the  purposes  thereof,^'  and  that  what 
was  claimed  as  new  was  ''the  general  configuration  and 
combination  of  the  parts/'  it  was  held  bv  the  Court  of 
Queen's  Bench  that  the  design  was  not  for  ''the  shape 
or  configuration''  of  an  article  of  manufacture  within  the 
Act,  and  was,  therefore,  not  the  subject  of  re^stration.(a) 
"It  appears  to  me,"  said  Erie,  J., (6)  "that  this  invention 
is  not  within  the  meaning  of  the  statute.  It  is  a  skilful 
combination  of  means  for  producing  an  end.  But  the 
statute  applies  only  to  shapd  or  configuration;  and,  in 
producing  the  end  which  is  nere  attained,  shape  and  con- 
figuration are  immaterial.  The  figure  of  the  pane  in  the 
cmEiwing  is  an  oblong  rectangle  ;  a  square  or  a  circular  pane 
would  produce  the  same  result.  The  screw  is  straight; 
a  crooked  screw  would  produce  the  result  equally  well, 
perhaps  better."  "  Combination,"  said  Patteson,  J.,(c)  "  is 
not '  shape/  What  the  general  meaning  of  '  configuration ' 
is,  I  cannot  exactly  define ;  but  the  word  must,  I  tlunk,  have 
been  used  by  the  Legislature  to  denote  some  relation  to 
shape  visible  to  the  eye.  Here  there  is  nothing  peculiar  in 
the  shape ;  all  depends  upon  the  way  in  which  the  parts  are 
put  together;  that  is,  as  has  been  rightly  said,  upon  the 
general  combination.  The  case  is  not,  ^erefore,  within  stat. 
6  &  7  Vict.  c.  65." 

The  design  of  a  newly  invented  brick,  having  on  two  of 
its  opposite  sides  a  semicircular  cavity,  corresponding  with 
a  similar  cavity  in  the  brick  which  was  to  be  placed  next 
to  it,  so  that  when  two  were  laid  together  a  cylindrical 
aperture  was  formed ;  and  when  the  bricks  were  built  into 
a  wall,  and  the  apertures  fitted  to  each  other,  the  air  was 
admitted  to  circulate,  and  a  saving  in  the  number  of  bricks 
required  was  effected,  was  held  to  be  a  desi^  which  may 
be  registered  under  6  &  7  Vict.  c.  65. (cQ     "The  novelty," 

(a)  Reg.  v.  Bessell  (16  Q.  B.  SiO ;  20  L.  J.  177,  M.  C. ;  15  Ju3r.  773). 

(b)  16  Q.  B.  818.  (c)  Id.  817. 
(d)  Rogers  v.  Driver  (16  Q.  B.  102  ;  20  L.  J.  31,  Q.  B.). 
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said  Wightman,  J., (a)  "is  in  the  new  shape  and  configu-  supplbmxrtto 
ration  of  that  ancient  article  of  mannfacttire  called  a  brick ;  ^i!l^ 
and  I  agree  with  my  brother  Erie,  that  it  is  precisely  snch 
a  specimen  of  a  new  design  for  an  article  of  manufacture, 
having  reference  to  a  purpose  of  utility,  as  might  have 
been  referred  to  by  the  Legislature  as  explanatory  of  their 
meaning/' 

The  applicability  of  the  Act  to  the  design  of  a  '^  protector 
label,'*  which  consisted  in  making,  in  the  label,  an  eyelet- 
hole  and  lining  it  with  a  ring  of  metallic  substance,  through 
which  a  string,  attaching  the  label  to  packages,  passed,  was 
considered  so  doubtful  by  Knight  Bruce,  V.O.,  that  he 
refused  an  injunction,  before  the  hearing,  against  an 
infringement  of  such  design.  (6) 

The  inventor  of  a  design  for  a  ''do^-cart  phsaton" 
claimed  four  things  as  new  and  as  conducive  to  the  utility 
of  the  design,  the  specified  purpose  of  utility  being  that 
''higher  front  wheels  could  be  used,  or  closer  coupling 
effected,  and  a  saving  in  horse  power/'  Three  of  the  things 
claimed  as  new  (the  seat,  the  opera  board,  and  the  boot) 
were  not  new  and  did  not  contribute  to  the  utility.  The 
fourth  (the  curved  arch  under  which  the  wheels  turned)  did 
contribut'O  to  the  utility,  but  it  was  not  new.  It  was  hold 
that  the  design  did  not  come  within  the  protection  of  6  &  7 
Vict.  c.  65.  It  was  held  also  that  it  was  not  protected 
under  5  &  6  Vict.  c.  100,  as  an  omamiental  design,  not 
having  been  registered  under  that  Act.(c) 

A  design  consisting  of  a  particular  collocation  of  shaded 
and  bordered  stars,  on  an  ornamental  chain  stirface,  forming 
together  the  ornamentation  of  a  woven  fabric,  was  held  to 
be  a  design  protected  by  5  &  6  Vict.  c.  100.  (cZ) 

A  new  combination  of  old  patterns  may  be  ''  a  new  and  New  combina- 
original  design"  within  5  &  6  Vict.  o.  100,  and  entitled  to paSo™?^"* 
the  protection  of  that  Act.(6) 

Thus,  where  a  person  designed  a  pattern  for  woollen  cloths, 
in  which  large  and  small  honeycomb  cells  were  so  arranged 

(a)  16  Q.  B.  108.  ' 

(6)  MargeUon  v.  Wright  (2  De  G.  &  S.  420).  And  see  MilUnaen  v. 
Picken  (1  C.  B.  799),  where  it  was  doubted  whether  a  mechaniciJ.  con- 
triyance  within  Uie  stem  of  a  parasol,  for  raising  or  lowering  it  with  one 
hand,  was  a  design  for  the  shape  or  configuration  of  an  article  of  manu- 
facture within  the  Act. 

(c)  Windover  v.  Smith  (32  Beav.  200 ;  7  L.  T.  N.  S.  776 ;  32  L.  J. 
661,  Ch.) 

(rf)  Holdsworth  T.  M'Crae  (L.  Rep.  2  Eng.  &  Ir.  App.  380;  36  L.  J. 
297,  Q.  B. ;  S.  C,  in  courts  below,  5  B.  &  S.  495 ;  38  L.  J.  329,  Q.  B. ; 
L.  Rep.  1  Q.  B.  264 ;  35  L.  J.  123,  Q.  B. ;  18  L.  T.  N.  S.  801). 

(e)  Harrison  v.  Taijfor  (4  H.  &  N.  815 ;  29  L.  J.  3,  Ex.) 
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Part  I. 


New  combina- 
tion mnat  oon- 
Btitate  one 
design 


that  a  border  of  the  larger  cells  surroiinded  an  incloeed 
portion  of  the  smaller  cells^  though  neither  the  large  nor 
the  small  honeycomb  was  new^  it  was  held  by  the  Gonrt  of 
Exchequer  Chamber^  reversing  the  decision  of  the  Court  of 
Exchequer^  that  this  combination  of  the  two  was  a  new  and 
original  design  within  the  meaning  of  the  Act.  (a) 

''  I  cannot  help  thinking/'  said  Wightman,  J.,  '^  ihat  the 
Court  of  Exchequer^  in  their  decision^  proceeded  npon  a 
supposed  analogy  between  the  case  of  an  invention  for 
which  a  patent  is  obtained,  and  a  design  which  comes 
under  the  protection  of  the  Act  for  amending  the  laws 
relating  to  the  copyright  of  designs  for  ornamenting  articles 
of  manufacture.  The  Act  uses  the  words  '  any  new  and 
original  design/  That  is  not  a  project  or  idea  in  the  nature 
of  an  invention^  but  the  representation  of  something*  which 
a  draughtsman  has  for  the  first  time  produced.  If  that  be 
the  true  meaning  of  the  word  *  design,'  there  is  no  doubt 
in  this  case  that  there  was  a  design ;  for  there  was  a  draw- 
ing, and  it  was  an  original  drawing.  It  is  true  that  all  its 
component  parts  had  already  been  produced;  but  no  one 
had  produced  such  a  pattern.  It  was  said  in  the  court 
below,  that  this  was  '  a  mere  combination  in  a  manner  well- 
known.'  So  it  is  with  a  picture  :  aU  its  parts  may  be  old, 
but  the  combination  forms  a  new  design."  (6) 

So  it  has  been  held  that  a  new  and  original  combination, 
to  be  protected  as  a  design,  may  be  the  result  of  simulta- 
neously applying  two  old  and  known  designs  to  the  orna- 
menting of  a  button,  (c) 

But  where  four  old  designs  were  respectively  applied 
to  three  ribbons  and  a  button,  the  three  ribbons  being 
then  united  so  as  to  form  a  badge.  Lord  Hatherley  (when 
Vice-Chancellor  Wood)  considered  it  so  very  doubtful 
whether  this  union  amounted  to  a  new  design  within 
5  &  6  Vict.  c.  100,  that  he  refused  to  grant  an  injunction 
to  restrain  the  manufacture  and  sale  of  a  similar  com- 
bination. (cQ 

The  new  combination  must,  however,  in  order  to   be 

Srotected,  constitute  one  design,  and  not  a  multiplicity  of 
esigns.(e) 

(a)  Harrison  v.  Taylor  (4  H.  &  N.  815 ;  29  L.  J.  8,  Ex.)- 

(5)  4  H.  &  N.  820. 

(c)  Reg,  V.  Firman,  referred  to  by  Lord  Campbell,  C. J.,  in  Norton  r, 
NichoUs  (1  El.  &  El.  765  ;  27  L.  J.  225,  Q.  B.  j  7  W.  R.  421 ;  S3  L.  T. 
181) ;  and  arguendo  in  Harrison  v.  Taylor  (3  H.  &  N.  301,  804> 

(d)  Mulloney  v.  Stevens  (10  L.  T.  N.  S.  190). 

(6)  Norton  v.  Nicholb  (1  El.  &  El.  761 ;  27  L.  J.  225,  Q.  B. ;  7  W. 
R.420;   33L.  T.131). 
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Thus,  where  a  person  claimed  the  protection  of  5  &  6  sdptoemhit  to 
Vict.  c.  100,  for  a  shawl  which  he  contended  was  new  in        t^ 
respect  of  the  five  following  points :    (1)  a  reversible  cloth, 
with  the  two  sides  of  different  texture  and  colours;    (2)  a 
scollop  pattern  on  parts  of  the  shawl;     (3)  a  particular 
border  round  the  shawl;    (4)  a  particular  configuration  of 
the  comers  of  the  shawl ;    (5)  a  newly-invented  fringe  to 
surround  the  shawl ;   all  which  points  had  been  in  public 
use  before,  but  the  combination  of  them  in  the  case  of  his 
shawl  was  new,  the  Court  of  Queen's  Bench  was  strongly 
inclined   to    think    that    such  a  combination  was  not   a 
*' design ''  within  the  meaning  of  the  Act.  (a)     '*The  five 
points  reUed  upon,''  said  Lord  Campbell,  C. J.,  ''  being  aU 
old,  no  distinction  is  to  be  made  between  them  and  any 
other,  in  the  texture,  configuration,  or  ornaments  of  the 
shawl.     Therefore  the  combination  supposed  to  constitute 
the  design  which  the  plaintiff  now  seeks  to  protect,. compre- 
hends aU  that  is  to  be  discovered  on  both  sides  of  the  shawl, 
colour  as  well  as  shape.     We  do  not  doubt  that  a  combina- 
tion may  be  a  '  design '  within  the  meaning  of  the  statute : 
and  we  adhere  to  the  decision  of  this  court  in  Reg.  v.  Firman^ 
cited  in  Hanrrison  v.  Tcuylor,{h)  that  a  new  and  original  com- 
bination, to  be  protected  as  a  '  design,'  may  be  the  result  of 
simultaneously  applying  two  old  and  known  designs  to  the 
ornamenting  of   a  button.      But,   having    regard   to  the 
language  of  the  Act  of  Parliament,  and  to  the  object  of  the 
Legislature,  we  think  that  the  result  of  the  combination,  to 
be  protected  as  a  '  design,'  must  be  one  design  and  not  a 
multipUcity  of  designs.     The  statute  does  not  mention  any 
article  of  manufacture  being  a  design,  but  considers  the 
design  to  be  protected  as  '  applicable  to  the  ornamenting  of 
any  article  of  manufacture.'     The  '  design '  is  always  con- 
sidered different  firom  the  'article  of  manufacture  or  the 
substance  to  which  it  is  to  be  applied.'     This  is  particularly 
to  be  observed  in  sect.  8,  in  which  the  articles  of  manu- 
facture are  enumerated,  'to  which'  the  design  'is  to  be 
applied.'     An  ornament  for  a  lady's  gown  may  well  be  a 
'design'  to  be  protected,  although  the  ornament  be  the 
result  of  a  new  combination  of  lace  and  ribands :  but  the 
whole  gown  itself  could  hardly  be  such  a  '  design,'  although 
it  be  granted  that  the  compound  parts  and  ornaments, 
before  well-known  separately,  are  arranged  according  to  a 
fashion  entirely  new.     Such  an  extension  of  the  statute  is 
quite   unnecessary    for  the   object  which  the   Legislature 

.  (a)  Norton  v.  Nicholls  (1  EL  &  EL  761 ;  27  L.  J.  225,  Q.  B. ;  7  W.  R. 
420 ;  S3  L.  T.  131).  (6)  3  H.  &  N.  301,  304. 
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seems  to  have  had  in  view ;  and  we  need  not  point  out  the 
great  public  inconvenience  which  would  arise  if  we  were  to 
put  such  a  construction  upon  it." 

The  duration  of  the  copyright  in  designs  for  ornamental 
purposes  varies  according  to  the  class  of  articles  to  which 
th^  are  applicable. 

The  various  terms  are  to  be  computed  f5rom  the  time  of 
the  designs  being  registered  according  to  the  Act  (5  &  6 
Vict.  c.  100,  s.  3),  and  are  as  follow : 

Claea  1.  Articlea  of  manufacture  composed  wholly  op>  «-      •eaia. 
chiefly  of  any  metal  or  mixed  metals  ...)  yeM». 

„    2.  Articles  of  manufacture  composed  wholly  or' 
chiefly  of  wood  

„  8.  Articles  of  manufacture  composed  wholly  or 
chiefly  of  glass  

„    4.  Articles  of  manufacture  composed  wholly  or 

chiefly  of  earthenware.  Also  ivory,  bone,  .'ruj^g , 
papier  machi,  and  other  solid  substances  not  [  ^^  - 
already  comprised  within  classes  1,  2,  or  d(a) 

„    5.  Paper  Hangings  ...        ... 

„  6.  Carpets,  and  all  articles  of  manufacture  com- 
monly known  by  the  name  of  floor-doths  or 
oil«cloth^6)       

„    7.  Shawls,  ii  the  design  be  applied  solely  byl 

printing,  or  by  any  other  process  by  which  (Nine  calendar 
colours  are  or  may  hereafter  be  produced  {     montha 
upon  tissue  or  textile  fabrics J 

„    8.  Shawls  not  comprised  in  class  7  Three  years. 

„  9.  Yam,  thread,  or  warp,  if  the  design  be  applied^  ^^^  calendar 
by  pnntmg  or  by  any  other  process  by  which  >  monthfiT^^ 
colours  are  or  may  hereafter  be  produced    ...)  ^^ 

„  10.  Woven  fabrics,  composed  of  linen, "V  Three  years;  but  the 
cotton,  wool,  silk,  or  hair,  or  of  any 
two  or  more  of  such  materials,  if  the 
design  be  applied  by  printing,  or  by 
any  other  process  by  which  colours 
are  or  may  hereafter  be  produced 
upon  tissue  or  textile  fabrics,  except- 
ing the  artidee  included  in  class  11. 


term  must  expire  on 
the  81st  of  December 
in  the  second  year 
after  the  year  in  whidi 
the  design  is  regis- 
tered, ^oiatever  the 
dayofregiBtration.(c) 


(a)  Designs  for  ornamenting  ivory,  bone,  papier  macki,  and  other 
solid  substances  not  comprised  within  classes  1,  2,  or  8,  have  been  added 
to  class  4  by  13  &  14  Vict.  c.  104,  s.  8. 

(b)  Floor-cloths  and  oil-doths  have  been  added  to  class  6  by  6  &  7 
Vict.  c.  66,  s.  5. 

(c)  The  duration  of  the  copyright  in  designs  applicable  to  artides  of 
the  10th  dass  was  only  nine  calendar  months  bv  5  &  6  Vict.  c.  100, 
s.  10.    It  has  been  extended  as  above  by  21  &  22  Vict.  c.  71,  s.  3. 

Designs  for  sewed  muslin  collars,  transferred  to  the  muslin  by  print- 
ing or  stamping  with  lithographic  ink  or  other  colour,  and  which,  so 
prmted  or  stamped  with  the  pattern,  are  worked  by  a  needle  on  the 
muslin,  and  present,  when  nnished,  the  appearance  of  ornamental 
sewing  only,  have  been  held  to  come  within  class  10  (Laumdes  v.  Brotm, 
12  It.  L.  Rep.  293.) 
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ClaflB  11.  Woven   fabrics,  oompoeed  of  linen,  cotton,  *|  SDni.nii«T  to 

wool,  silk,  or  hair,  or  of  any  two  or  more  i'AUT  i. 

of  such  materials,  if  the  design  be  applied  bv 

printing,  or  by  any  other  process  oy  which 

colours  are  or  may  hereafter  be  produced 

upon  tissue  or  textile  fabrics,  sucn  woven 

fabrics  being  or  coming  within  the  description 

technically  called  furniture,  and  the  repeat  of 

the  design  whereof  shall  be  more  than  twelve 

inches  by  eight  inches J 

„  12.  Woven  fabrics,  not  comprised  in  any  preceding  1 

dasB      I  Twelve  oalen- 

„  18.  Lace,  and  any  article  of  manufacture  or  sub-  [      dar  month& 

stance  not  comprised  in  any  preceding  class...  J 

The  duration  of  the  copyright  in  designs  for  purposes  of  indedgngfor 
utility  is  three  years  from  the  time  of  registration. (a)  5SK^°' 

The  Board  of  Trade  may  from  time  to  time  order  liiat  the  Extension  or 
oopyright  of  any  class  of  designs,  or  any  particular  design  S^TiSdA***"* 
registered  under  5  &  6  Vict.  c.  100,  may  be  extended  for 
such  term,  not  exceeding  the  additional  term  of  three  years, 
as  it  thinks  fit;    and  may  also  revoke  or  alter  any  such 
order  as  may  from  time  to  time  appear  necessary,  (b) 

Whenever  any  order  for  the  extension  of  the  period  of 
copyright  is  made  by  the  Board  of  Trade,  it  must  be 
registered  in  the  office  for  the  registration  of  designs ;  and, 
during  the  extended  term,  the  protection  and  benefits  con- 
ferred by  the  Designs  Acts  are  to  continue  as  fully  as  if  the 
original  term  had  not  expired,  (c) 

The  consequence  of  registering  a  design  under  a  wrong  oonsaqoenoe  or 
class  has  not  been  judicially  determined.  S^!^{i!^Dg 

In  one  case,(£2)  a  rule  nisi  for  a  certu/i^ari  to  quash  a  con-  ®^*" 
viction  by  justices  under  5  &  6  Vict.  c.  100,  was  granted 
on  the  ground  that  the  prosecutor  had  registered,  under 
class  2,  a  design  for  the  application  to  straw  hats  of 
an  ornamental  border,  composed  of  the  Brazilian  pine, 
the  proper  registration  of  which  would  have  been  under 
class  13. 

This  cannot,  however,  be  regarded  as  a  sufficient  autho- 
rity for  the  proposition  that  a  design  may  be  pirated  because 
the  proprietor  has  registered  it  under  a  wrong  class.  ''  It 
would  be  a  strange  construction,''  said  an  Irish  judge,  (e) 
'^  to  put  on  the  statute,  to  say  that  if  the  designer  registered 
wrong,  the  pirate  would  have  a  right  to  use  his  design.'' 

The  term  ^'proprietor*'  is  explained  by  sect.  5  of  5  &  6  who  is 
Vict.  c.  100.     That  section  enacts,  ''that  the  author  of  any  "p~p*^*»*^^'' 

a)  6  &  7  Viot.  0.  66,  a.  S.  (ft)  la  &  U  Viot  e.  104,  s.  9. 

76.  (^  itey.  V.  WeA  (17  L.  T.  88). 

Moore»  J.,  Lownd$»  v.  Brmn  (12  tx.  L.  Bep.  308). 
BB 
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suppLSMBrr  TO  such  HOW  and  original  design  shall  be  oonsideired  Hie  pn>- 
^—^  prietor  thereof^  nmess  lie  have  executed  the  work  on  b^iaif 
of  another  person  for  a  good  or  a  valuable  consideTation,  in 
which  case  such  person  shall  be  considered  the  proprietor^ 
and  shall  be  entitled  to  be  registered  in  the  place  of  the 
author ;  (a)  and  every  person  acquiring  for  a  good  or  a  tbIu- 
able  consideration  a  new  and  original  desigp^  or  the  right 
to  apply  the  same  to  ornamenting  any  one  or  more  artidfis 
of  manufacture,  or  any  one  or  more  such  substances  as 
aforesaid,  either  exclusively  of  any  other  person  or  other- 
wise, and  also  every  person  upon  whom  the  property  in 
such  design  or  such  ri^ht  to  the  application  tbereof  shall 
devolve,  shall  be  considered  the  proprietor  of  the  design  in 
the  respect  in  which  the  same  ma^  have  been  so  acquired, 
and  to  that  extent,  but  not  otherwise/' 

The  word  ''  proprietor^'  has  the  same  meaning^,  in  the 
Act  (6  &  7  Vict.  o.  65),  relating  to  designs  for  purposes 
of  utiUty,(fc)  and  also  in  the  Act  (13  &  14  Vict.  c.  104) 
relating  to  the  '^  provisional  registration''  of  designs. (c) 

The  Copyright  of  Dea;Lgn8  Acts  are  to  apply  to  caseB 
where  the  inventor  or  proprietor  of  the  design  is  not,  as 
well  as  where  he  is,  a  subject  of  Her  Majesty ;  and  are  not 
to  be  construed  as  applying  to  the  subjects  of  Her  M&gestf 
only.(d) 

II.   BSGISTRATION. 

Two  requisites  must  be  observed  in  order  to  entitle  ihe 
proprietor  of  a  design,  whether  of  an  ornamental  or  a  useful 
character,  to  a  copyright  in  it:  First,  the  design  must 
be  registered  in  the  manner  provided  by  statute ;  secondly, 
every  article  to  which  it  is  applied,  after  publication  of  the 
design,  must  have  on  it  a  mark  denoting  that  it  has  been 
registered,  with  the  date  of  registration. 

Sect.  4  of  5  4  6  Vict.  c.  100,  provides  as  to  designs  for 
ornament,  "  that  no  person  shall  be  entitled  to  the  benefit 
of  this  Act,  with  regai-d  to  any  design  in  respect  of  tiie 
application  thereof  to  ornamenting  any  article  of  manufac- 
ture, or  any  such  substance,  unless  such  design  have  before 
publication  («)  thereof  been  registered  according  to  this  Act, 
and  unless,  at  the  time  of  such  registration,  such  design 
have  been  registered  in  respect  of  the  application  thereof 
to  some  or  one  of  the  articles  of  manufacture  or  substances 

(a)  See  M^Crae  v.  Holdsworth  (2  De  G.  &  S.  496). 
(6)  6  &  7  Vict.  c.  66,  b.  6. 

(c)  See  13  &  14  Vict.  c.  104,  s.  16. ;  poit^  p.  619. 

(d)  24  &  25  Vict.  c.  78,  88.  1,  2. 

(e)  See  Dalglisk  y.  Jarvie  (2  Mac.  &  Gor.  281). 


Two  reqaislteB 
to  copyright 
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comprised  in  the  aboye-mentioned  classes,  by  specifying  the  sumaaaxn  to 
number  of  the  class  in  respect  of  which  such  registration  is       ^^^ 
made,  and  unless  the  name  of  such  person  shall  be  registered 
according  to  this  Act  as  a  proprietor  of  such  design,  and  Mark  of  regi»- 
iinless  after  publication  of  such  design  eyery  such  article  of  ^"*  dedgp. 
manufacture,  or  such  substance  to  which  the  same  shall  be 
so*  applied,  published  by  him,  hath  thereon,  if  the  article  of 
manufacture  be  a  woyen  fabric  for  printing,  at  one  end 
thereof,  or  if  of  any  other  kind  or  such  substance  as  afore- 
said, at  the  end  or  edge  thereof,  or  other  conyenient  place 
thereon,  the  letters  "  R*,*'  together  with  such  number  or 
letter,  or  number  and  letter,  and  in  such  form  as  shall  cor- 
respond with  the  date  of  the  registration  of  such  design 
according  to  the  registry  of  designs  in  that  behalf;  and 
such  manes  may  be  put  on  any  such  article  of  manufacture 
or  such  substance,  either  by  making  the  same  in  or  on  the 
material  itself  of  which  such  article  or  such  substance  shall 
consist,  or  by  attaching  thereto  a  label  containing   such 
marks/' 

As  to  designs  for  purposes  of  utility,  sect.  3  of  6  &  7  Vict. 
c.  65,  enacts  that  no  person  shall  be  entitled  to  the  benefit 
of  that  Act  unless  the  design  has,  before  publication  thereof, 
been  registered  according  to  the  Act,  and  unless  the  name 
of  such  person  shall  be  registered  according  to  the  Act  as  a 
proprietor  of  such  design,  and  unless,  after  publication  of 
such  design,  eyery  article  of  manufacture  made  by  him 
according  to  such  design,  or  on  which  such  design  is  used, 
has  thereon  the  word  "  Registered,''  with  the  date  of  regis- 
tration. 

If  the  proprietor,  whether  English  or  foreign,  sells  the  ^"^^'"^ 
registered  article  abroad,  without  the  letters  *'RV'  (nnder  ngtatrati?!!.    ^ 

5  &  6  Vict.  o.  100,  s.  4)  or  the  word  ''  Registered"  (under 

6  &   7  Vict.  c.  65,  s.  3)  he  loses   the  copyright  in  the 
registered  design. (a) 

Where  the  plaintiffs,  who  had  registered  a  design  for  lace 
under  5  &  6  Vict.,  c.  100,  were  shown  to  haye  sold  a 
quantity  of  lace,  of  the  same  pattern,  in  France,  without 
attaching  thereto  the  letters  ''R*,"  and  the  distinctiye 
number,  as  required  by  the  4th  section  of  the  Act,  Lord 
Romilly,  M.R.,  held  that  they  had  lost  the  copyright.  After 
referring  to  the  3rd  section  of  the  Act,  and  the  subsequent 
stat.  24  &  25  Vict,  c*  73  (enacting  that  former  Acts  shall 
be  construed  as  if  the  words  '^  proyided  the  same  be  done 
within  the  United  Eongdom  of  Ureat  Britain  and  Ireland," 

(a)  Sarazin  y.  Hamel  (82  Beay.  145, 151 ;  7  L.  T.  N.  S.  660 ;  82  L.  J. 
880,  Ch.). 
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were  not  contained  in  them),  his  Lordship  obserred  :  "  The 

Slaintiflfs  say  we  are  foreigners,  and  this  part  of  the-  Act 
oes  not  apply  to  articles  published  abroad.  Why  not? 
What  is  there  to  say  that  it  means  published  within  Eng^land 
or  Ireland  ?  What  power  has  the  court  to  introduce  into 
the  Act  these  words,  which  relate  to  all  foreigners  as  i^ell  as 
to  aU  Englishmen  ?  I  am  of  opinion  that  the  condition,  the 
performance  of  which  is  necessary,  is  just  as  general  as  the 
benefit  given  by  the  Act,  and  that  if  a  foreigner  choose  to 
take  the  benefit  of  this  statute,  he  must  comply  with  its 
conditions,  and  put  on  the  registered  article  the  letters 
"  R*,''  and  if  he  do  not,  he  loses  the  benefit  of  the  Act. 
It  is  not  of  the  slightest  importance  whether  the  sale  is  at 
Calais  or  at  Dover :  the  spirit,  the  meaning,  and  the  words 
of  the  Act  are  clear,  and  they  apply  to  every  person  and  to 
every  place.'^ 

A  bUl  to  restrain  the  infiingement  of  the  copyright  in  a 
registered  design  is  not,  however,  demurrable  for  want  of 
an  allegation  that  the  letters  "  R*,'*  had  been  attached  to 
every  article,  (a) 

Where  the  inventor  of  new  designs  published  and  sold 
them  in  a  book,  registered  under  the  5  &  6  Vict.  c.  100,  and 
containing  a  notice  that  persons  wishing  to  manufacture 
them  for  purposes  of  sale,  must  have  the  inventor's  per- 
mission, it  was  held  that  the  book  did  not  require  to  be 
stamped  with  the  letters  ''  R*,'*  under  sect.  4  of  the  Act.(fe) 

It  was  held  by  the  majority  of  the  Court  of  Queen's 
Bench  (Lord  Campbell,  C. J.,  and  Wightman,  J. ;  dissen- 
tienie  Coleridge,  J.),  in  the  case  of  Eeywood  v.  Potter, (e)  that 
the  sale  of  patterns  only  of  certain  small  pieces  of  paper- 
hangings  containing  the  whole  design,  registered  under 
5  &  6  Vict.  c.  100,  but  not  bearing  the  letters  ''  R*,"  dis- 
entitled the  proprietor  to  protection  against  parties  copying 
the  design  n*om  such  pattern  pieces,  and'pubUshing  articles 
with  such  design  applied  to  them.  The  majority  of  the 
court  considered  that  these  pattern  pieces  were  "  articles  of 
manufacture*'  within  sect.  4  of  the  Act,  and  that  every 
article,  containing  the  design  secured,  should,  if  put  fortli 
by  the  manufacturer  in  the  ordinary  course  of  trade,  contain 
the  mark  intended  to  be  a  caution  to  the  public  that  the 
design  of  the  article  had  been  secured  to  the  proprietor  by 
registration.     Lord  Campbell  said  he  could  not  see  that 

(a)  Sarazm  v.  Hamel  (82  Beav.  146, 161 ;  7  L.  T.  N.  S.  660 ;  82  L.  J. 
870,  Ch.). 

(b)  De  la  Branchardihre  v.  Elvery  (4  Exch.  880 :  18  L.  J.  881,  Ex.). 

(c)  1  £.  &  Bl.  489  ;  22  L.  J.  188,  Q.  B. 
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any  limit  was  fixed  to  the  size  of  the  article  so  put  forth*  sufplbmbit  to 
Coleridge,  J.,  on  the  other  hand,  considered  that  these  ^^^' 
pieces,  sold  merely  as  patterns,  could  not  properly  be  con- 
sidered as  paper  hangings.  ''  There  is,'*  he  said,  "  a  broad 
distinction,  as  it  seems  to  me,  between  the  pattern  of  an 
article  and  the  article  itself;  between  what  is  the  ordinary 
sabject  of  trade  and  what  is  put  forth,  as  it  were,  to  induce' 
sach  trade/* 

Sect.  4  of  21  &  22  Vict.  o.  70,  now  provides  that  nothing 
in  the  4th  section  of  the  Copyright  of  Designs  Act,  1842, 
shall  extend  or  be  construed  to  extend  to  deprive  the 
proprietor  of  any  new  and  original  design,  applied  to  orna- 
menting any  article  of  manufacture  contained  in  the  10th 
class,  of  the  benefits  of  the  Copyright  of  Designs  Acts, 
or  of  this  Act,  provided  there  shaJl  have  been  printed 
on  such  articles,  at  each  end  of  the  original  piece  thereof, 
the  name  and  address  of  such  proprietor,  and  the  word 
"Registered,"  together  with  the  years  for  which  such 
design  was  registered. 

We    have   already  seen  (a)  that    any    sculpture,  model,  Soaiptara, 
copy,  and  cast,  withm  the  protection  of  the  Sculpture  Copy-  SJJSJ*^  "** 
right  Acts,  may  be  registered  under  the  Design  Acts.     In 
the  case  of  such  designs  it  is  not  necessaiy  to  put  on  any 
mark  after  registration,  but  merely  the  word  *'  Registered,*' 
and  the  date  of  registration.  (6) 

For  the  purpose  of  carrying  into  effect  the  provisions  of  AppoinuneDtof 
the  Copyright  of  Designs  Acts,  the  Lords  of  the  Committee  S?SSlgi^ 
of  the  Rrivy  Council  for  the  consideration  of  all  matters  of 
trade  and  plantations  are  empowered  to  appoint  a  person  to 
be  a  registrar  of  designs  for  articles  of  manufacture,  and, 
if  they  see  fit,  an  assistant  registrar,  and  other  necessary 
officers  and  servants ;  and  such  regislarar,  assistant  registrar, 
officers,  and  servants,  are  to  hola  their  offices  during  the 
pleasure  of  the  Lords  of  the  said  Committee;  and  such 
registrar  is  to  have  a  seal  of  office.  The  Commissioners 
of  the  Treasury  may  from  time  to  time  fix  the  salary  or 
other  remuneration  of  such  registrar,  assistant  registrar, 
and  other  officers  and  servants,  (c) 

The   Lords  of  the  said  Committee  may,  subject  to  the 
provisions  of  the  Acts,  make  rules  for  regulating  the  execu- 
tion of  the  duties  of  the  office  of  the  registrar.  (c2) 
(a)  Ante,p,  125. 

(h)  See  13  &  14  Vict.  c.  104,  8.  6,  and  the  directions  issned  by  the 

Board  of  Trade  for  registration  of  designs,  set  out  in  the  Appendix,  post. 

(c)  6  &  7  Vict.  c.  65,  s.  7,  repealing  in  part  5  &  6  Vict.  c.  100,  s.  14. 

((A  5  &  6  Vict.  c.  100,  s.  14.    The  directions  issued  b^  the  Board  of 

Traoe  for  registering  designs  will  be  found  in  the  appendix  to  this  work. 
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The  Board  of  Trade  may  also  from  time  to  time  makoj 
alter^  and  revoke  rales  and  regulations  with  respect  to  the- 
mode  of  registration^  and  the  documents  and  other  matters 
and  particulars  to  be  famished  by  persons  effecting  regis- 
tration and  provisional  registration  under  these  Acts,  or 
under  13  &  14  Vict.  c.  104.  (a) 

All  such  rules  and  regulations  are  to  be  published  in  the 
London  Oaaette,  and  forthwith  upon  the  issuing  thereof  to 
be  laid  before  Parliament,  if  Parliament  be  sitting,  and  if 
Parliament  be  not  sitting,  then  within  fourteen  days  after 
the  commencement  of  the  then  next  session.j[&) 

Such  rules  and  regulations,  or  any  of  them,  are  also  to  be 
published  or  notified  by  the  registrar  of  designs  in  such 
other  manner  as  the  Board  of  Trade  shall  think  fit  to  direct,  (c) 

The  registrar  is  not  to  register  any  design  in  respect 
of  any  application  of  it  to  purposes  of  ornament,  unless  he 
is  funiished,(ci)  in  respect  of  each  such  application,  with  two 
copies,  drawings,  or  prints  of  the  design,  accompanied  with 
the  name  of  every  person  who  claims  to  be  proprietor,  or  of 
the  style  or  title  of  the  firm  under  which  such  proprietor 
may  be  trading,  with  his  place  of  abode  or  place  of  carrying 
on  his  business,  or  other  place  of  address,  and  the  number 
of  the  class  in  respect  of  whjch  such  registration  is  made. 
The  registrar  is  tio  register  all  such  copies,  drawings,  or 
prints,  from  time  to  time  successively,  as  they  are  received  by 
him  for  that  purpose ;  and  on  every  such  copy,  drawing,  or 
print  to  B&x  a  number  corresponding  to  such  succession. 
He  is  also  to  retain  one  copy,  drawing,  or  print,  and  to  file 
it  in  his  office,  and  return  the  other  to  the  person  by  whom 
it  has  been  forwarded  to  him ;  and,  in  order  to  give  ready 
access  to  the  copies  of  designs  so  registered,  he  is  to  class 
such  copies  of  designs,  and  keep  a  proper  index  of  each 
class.  («) 

The  registrar  is  not  to  register  any  design  for  the  shape 
or  configuration  of  any  article  of  manufacture,  unless  he  be 
furnished  with  two  exactly  similar  drawings  or  prints  of 
such  design,  with  such  description  in  writing  as  may  be 
necessary  to  render  the  same  intelligible  according  to  his 
judgment,  together  with  the  title  of  the  design,  and  the 
name  of  every  person  who  claims  to  be  proprietor,  or  of 
the  style  or  title  of  the  firm  under  which  such  proprietor 
may  be  trading,  with  his  place  of  abode,  or  place  of  carrying 
on  business,  or  other  place  of  address.  (/) 


/&. 


(c)  lb. 


(a)  13  &  14  Vict.  c.  104,  s.  10.  (b) 

((I)  The  Designs  Office  is  at  No.  1,  Whitehall. 
(4  6  &  6  Vict.  c.  100,  s.  16.  (/)  6  &  7  Vict.  c.  66,  b.  8- 
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Syery  sach  drawing  or  print,  together  with  the  title  and  Sdpplkxknt  to 
description  of  the  design,  and  the  name  and  address  of  the  ^^^  . 
proprietor,  are  to  be  on  one  sheet  of  paper  or  parchment, 
and  on  the  same  side  thereof:  the  size  of  the  sheet  is 
not  to  exceed  twenty-four  inches  by  fifteen  inches,  and 
there  is  to  be  left  on  one  of  the  said  sheets  a  blank  space 
on  the  same  side  on  which  are  the  said  drawings,  title, 
description,  Jiame,  and  address,  of  the  size  of  six  inches 
by  four  inches,  for  the  certificate  herein  mentioned.  The 
drawings  or  prints  are  to  be  made  on  a  proper  geometric 
scale ;  and  the  description  most  set  forth  such  part  or  parts 
of  the  design  (if  any)  as  shall  not  be  new  or  original,  (a) 

The  registrar  is  to  register  all  sach  drawings  or  prints 
from  time  to  time  as  l£ey  are  received  by  him  for  that 
purpose;  and  on  every  snch  drawing  or  print  to  affix  a 
number  corresponding  to  the  order  of  succession  in  the 
register,  and  retain  one  drawing  or  print,  which  he  is  to  file 
at  his  office,  and  return  the  other  to  the  person  by  whom  it 
has  been  forwarded  to  him ;  and,  in  order  to  give  a  ready 
access  to  the  designs  so  registered,  he  is  to  keep  a  proper 
index  of  the  titles  thereof.  (S) 

Upon  every  copy,  drawing,  or  print  of  an  original  design  oertuioate  of 
so  returned  to  the  person  r^^tenng  as  aforesaid,  or  SJS^**°°  °' 
attached  thereto,  and  upon  every  copy,  drawing,  or  print 
thereof  received  for  the  purpose  of  such  registration,  or  of 
the  transfer  of  such  design  being  certified  thereon  or 
attached  thereto,  the  registrar  is  to  certify  under  his  hand 
that  the  design  has  been  so  registered,  the  date  of  such 
registration,  and  the  name  of  the  registered  proprietor,  or 
the  style  or  title  of  the  firm  under  which  such  proprietor 
may  be  trading,  with  his  place  of  abode  or  place  of  carrying 
on  his  business,  or  other  place  of  address,  and  also  the 
number  of  such  design,  together  with  such  number  or 
letter,  or  number  and  letter,  and  in  such  form  as  shall  be 
employed  by  him  to  denote  or  correspond  with  the  date  of 
suon  registration,  (c) 

Such  certificate  made  on  every  such  original  design,  or  what  certiflc*te 
on  such  copy  thereof,  and  purporting  to  be  signed  by  the  p"*^** 
registrar  or  deputy  registrar,  and  purporting  to  have  the 
seal  of  office  of  such  registrar  affixed  thereto,  is,  in  the 
absence  of  evidence  to  the  contrary,  to  be  sufficient  proof — 
Of  the  design,  and  of  the  name  of  the  proprietor  therein 

mentioned,  having  been  duly  registered ;  and 
Of  the  commencement  of  the  period  of  registry;  ,fv|;i4.  ^  . 

(a)  6  &  7  Vict.  c.  66,  a.  8.  (&)  76. 

(c)  5  &  6  Vict.  c.  100,  8.  16;  6  &  7  Vict.  c.  66,  s.  6. 
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TO       Of  ihe  person  named  therein  as  proprietor  being  the 

**^^'  proprietor;  and 

Of  the  originality  of  the  design ;  and 
Of  the  provisions  of  this  Act^  and  of  any  mle  nnder 
which  the  certifioate  appears  to  be  made^  having  be^i 
complied  with : 
And  any  sach  writing  purporting  to  be  such  certificate  is, 
in  the  absence  of  evidence  to  the  contrary^  to  be  received 
as  evidence^  without  proof  of  the  handwriting  of  the  signa- 
ture thereto^  or  of  the  seal  of  office  affixed  thereto,  or  of 
the  person  signing^  the  same  being  the  registrar  or  depaiy 
registrar,  (a) 

^miSr^ith**"         ^^  ^  *"^y  ^^^^  ^  which  the  registration  of  a  design 

S^wiDffB,A&,     is    required    to  be   made    under   either   of   the    Designs 

inoert^oMeB  ^^ts,  it  appears  to  the  registrar  that  copies^  drawings^  or 

prints^  as  required  bv  those  Acts^  cannot  be  furnished^  or 

that  it  is  unreasonable  or  unnecessary  to  require  them,  he 

may  dispense  with   such  copies,  drawings,  or  prints^  and 

may  allow  in  Ueu  thereof  such  specification  or  description,  in 

writing  or  in  print,  as  may  be  sufficient  to  identify  and 

render  intelligible  the  design  in  respect  of  which  registration 

is  desired.     Whenever  registration  shall  be  so  made  in  the 

absence  of  such  copies,  drawings,  or  prints,  the  registration 

is  to  be  as  valid  and  effectual  to  all  intents  and  purposes  as 

if  such  copies,  drawings,  or  prints  had  been  furnished.  (6) 

DiMrettonary         If  any  design  is  brought  to  the  registrar  to  be  registered 

re^ta^v^ted   under  5  &  6  Vict.  c.  100,  and  it  appears  to  him  that  it 

iDtheregtstrar.  Q^ght  to  be  registered  under  6  &  7  Vict  c.  66,  he  may 

refuse  to  register  it  otherwise  than  under  the  latter  Act, 

and  in  the  manner  thereby  provided,  (c) 

If  it  appear  to  him  that  the  design  brought  to  be  regis- 
tered under  either  Act  is  not  intended  to  be  applied  to  any 
article  of  manufacture,  but  only  to  some  label,  wrapper,  or 
other  covering  in  which  such  article  might  be  exposed  for 
sale,  or  that  the  design  is  contrary  to  public  morality  or 
order,  he  may  also,  in  his  discretion,  wholly  refuse  to  regis- 
ter the  design.  ((2) 
Appe^to  Privy  The  Iiords  of  the  Committee  of  Privy  Council  may,  how- 
ever, on  representation  made  to  them  by  the  proprietor  of 
any  desi^  so  wholly  refused  to  be  registered,  if  they  shall 
see  fit,  du-ect.  the  re^strar  to  register  such  design ;  where- 
upon he  is  required  by  the  Act  to  register  the  same 
accordingly,  (e) 

(o)  5  &  6  Vict.  c.  100,  s.  16 ;  6  &  7  Vict  c  66,  b.  6. 

(ft)  18  &  H  Vict.  c.  104,  B.  11. 

is)  6  &  7  Vict.  o.  66,  s.  9.  (d)  lb,  (e)  lb. 
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The  registration.of  any  pattern  or  portion  of  an  article  of  SuppLnm  10 
inann£5M)tare  to  whicli  a  design  is  applied^  instead  or  in  lieu       ^^l 
of  a  copy,  drawing,  print,  specification,  or  description  in^^™™*^*® 
writing,  has,  by  21  &  22  Vict.  c.  70,  s.  5,  been  made  as 
valid  and  effeotnal  to  all  intents  and  purposes  as  if  such 
copy,  drawing,  print,  specification,  or  description  in  writing 
had  been  famished  to  the  Registrar  under  the  Copyright 
of  Designs  Acts. 

Previously  to  this  enactment,  it  was  held,  in  the  case  of 
Norton  Y.Nicholl8,{a)  an  insufficient  registration  of  a  design, 
to  deposit  a  copy  of  the  article  to  which  it  was  intended 
to  be  applied,  witti  the  design  upon  it,  unless  it  was  clearly 
apparent,  from  the  inspection  of  the  article,  what  the 
design  intended  to  be  claimed  was,  as  in  the  case  of  a 
paper-hanging, (6)  ''A  section  of  the  paper,^'  said  Lord 
Campbell,  C.J.,  ''having  the  design  impressed  upon  it, 
would  clearly  disclose  the  claim  of  the  inventor,  and  would 
fully  put  the  registrar  in  possession  of  all  the  information 
he  ought  to  have,  to  enable  him  to  perform  the  duties  imposed 
upon  him.  But  the  plaintiff,  by  leaving  one  of  his  shawls 
with  the  registrar,  gives  no  information  of  the  nature  of  his 
claim,  and  cannot,  we  think,  be  said  to  have  registered  his 
'  design.* "  Lord  Hatherley  (when  Vice-Chancellor  Wood) 
had  taken  a  different  view  of  this  case,  and  was  of  opinion 
that  the  provisions  of  the  Act  (5  &  6  Vict.  c.  100,  s.  15)  had 
been  sufficiently  complied  with  by  furnishing  the  registrar 
with  a  specimen  of  the  shawl  itself,  to  which  the  design  was 
appHed ;  but  the  plaintiff  was  required  to  establish  his  title 
at  law.(c) 

Every  person  is  to  be  at  liberty  to  inspect  any  design  of  loBpecUon  of 
which  the  copyright  has  expired,  on  payment  of  such  fee  as  iJSi^S'n? 
is  appointed  by  virtue  of  the  Act.(d)  ^^^  DeniguB  for 

With  regard  to  designs  of  which  the  copyright  has  not 
expired,  no  such  design  is  to  be  open  to  inspection,  except 
by  a  proprietor  of  such  design,  or  by  any  person  authorised 
by  him  in  writing,  or  by  any  person  specially  authorised  by 
the  registrar,  and  then  only  in  the  presence  of  the  registrar, 
or  in  the  presence  of  some  person  holding  an  appointment 
under  the  Act,  and  not  so  as  to  take  a  copy  of  any  such 
design,  or  of  any  part  thereof,  nor  without  paying  for  every 
such  inspection  such  fee  as  aforesaid,  (e) 

The  registrar  may  give  to  any  person  applying  to  him, 

(a)  1  El.  &  El.  766  ;  27  L.  J.  226,  Q.  B. ;  33  L.  T.  181 ;  7  W.  R.  421. 
(6)  Claas  6,  ante,  p.  608.        (c)  Norton  v.  Nichols  (4  K.  &  J.  476). 
(d)  6  h  e  Vict.  c.  100,  8.  17.    See  the  Table  of  Fees,  in  the  Ap- 
pendiz, /x»<.  (e)  lb. 
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and  producing  a  particular  design^  together  with  the  regis- 
tration mark  thereof^  or  producing  such  registration  mark 
only,  a  certificate  stating  whether  there  is  any  copyright 
existing  of  such  design,  and,  if  there  be,  in  respect  to  what 
particmar  article  of  manufacture  or  substance  such  copy- 
right exists,  and  the  term  of  such  copyright,  and  the  date  of 
registration,  and  also  the  name  and  address  of  the  reg^istered 
proprietor  thereof,  (a) 

It  is  also  provided  that  every  person  shall  be  at  liberty  to 
inspect  the  index  of  the  titles  of  the  designs,  not  being 
ornamental  designs,  registered  under  6  &  7  Vict.  c.  65^  and 
to  take  copies  from  the  same,  on  payment  of  such  fees  as  are 
appointed  by  virtue  of  that  Act,  and  that  every  person  shall 
be  at  liberty  to  inspect  any  sudi  design,  and  to  take  copies 
thereof,  paying  such  fee  as  aforesaid.  But  no  design 
whereof  tne  copyright  shall  not  have  expii'ed  is  to  be  open  to 
inspection,  except  m  the  presence  of  the  registrar,  or  in  the 
presence  of  some  person  holding  an  appointment  under  that 
Act,  and  not  so  as  to  take  a  copy  of  such  design^  nor 
without  paying  such  fee  as  aforesaid.  (6) 

A  penalty  is  inflicted  on  persons  wrongfully  using  marks 
denoting  a  registered  design. 

Sect.  7  of  21  &  22  Vict.  c.  70,  enacts  that  "  any  person 
who  shall  wilfully  apply  any  mark  of  registration  to  any  article 
of  manufacture,  in  respect  whereof  the  apphcation  of  the 
design  thereto  shall  not  have  been  registered,  or  after  the  term 
of  copyright  shall  have  expired,  or  who  shall,  during  the  term 
of  copyright,  without  the  authority  of  the  proprietor  of  any 
registered  design,  wilfully  apply  the  mark  printed  on  the 
piece  of  any  article  of  manufacture,  or  who  shall  knowingly 
sell  or  issue  any  article  of  manufacture  to  which  such  mark 
has  been  wilfully  and  without  due  authority  applied,  shall 
be  subject  to  a  penalty  of  ten'  pounds,  to  be  recovered  by 
the  proprietor  of  such  design,  with  full  costs  of  suit,  in  any 
court  of  competent  jurisdiction." 

The  registration  of  any  design,*  whether  for  purposes  of 
ornament  or  utility,  may  be  amended  or  cancelled  by  decree 
or  order  of  a  judge  in  equity,  where  it  is  made  to  appear  to 
him  that  the  design  has  been  registered  in  the  name  of  a 
wrong  person. 

Sect.  10  of  5  &  6  Vict.  c.  100,(c)  enacts  "that  in  any  suit 
in  equity  which  may  be  instituted  by  the  proprietor  of  any 
design  or  the  person  lawfully  entitled  thereto,  relative  to 
such  design,  if  it  shall  appear  to  the  satisfaction  of  the  judge 


(a)  6  &  6  Vict  c.  100,  s.  17. 
(6)  6  &  7  Vict.  c.  66,  a.  10. 


(c)  And  see  6  &  7  Vict  c  66,  &  6. 
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liaving  cognizance  of  sucli  snit^  that  the  desi^  has  been  Bumauanto 

registered  in  the  name  of  a  person  not  being  the  proprietor      ^^^^ 

or  lawfully  entitled  thereto,  it  shall  be  competent  for  such 

judge,  in  his  discretion,  by  a  decree  or  order  in  such  suit,  to 

direct  either  that  such  registration  be  cancelled  (in  which 

case  the  same  shall  thenceforth  be  wholly  void)>  or  that  the 

name  of  the  proprietor  of  such  design,  or  other  person 

l&wfnlly  entitled  thereto,  be  substituted  in  the  register  for 

tile  name  of  such  wrongful  proprietor  or  claimant,  in  like 

manner  as  is  hereinbefore  directed  in  case  of  the  transfer  of 

a  design,  and  to  make  such  order  respecting  the  costs  of 

such  cancellation  or  substitution,  and  of  all  proceedings  to 

procure  and  effect  the  same,  as  he  shall  think  fit;  and  the 

registrar  is  hereby  authorised  and  required,  upon  being 

served  with  an  official  copy  of  such  decree  or  order,  and 

upon  payment  of  the  proper  fee,  to  comply  with  the  tenour 

of  such  decree  or  order,  and  either  cancel  such  registration 

or  substitute  such  new  name,  as  the  case  may  he" 

The  same  provisions  are  applicable  in  the  case  of  designs 
provisionally  registered,  (a) 

The  Designs  Act,  1850,(2>)  enables  the  proprietors  of  Proyiaioiiai 
designs,  whether  of  an  ornamental  or  useful  character,  to  "«*«*^**on- 
have  them  provisionally  registered  for  the  period  of  a  year, 
which  the  board  of  Trade  may  further  extend  by  a  period 
not  exceeding  six  months,  during  which  time  the  same 
protection  is  to  be  given  as  in  the  case  of  designs  registered 
under  the  former  Designs  Acts. 

Sect.  1  provides,  ''that  the  Registrar  of  Designs,  upon  Mode  or 
application  by  or  on  behalf  of  the  proprietor  of  any  design  ^''••*°*°* 
not  previously  published  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  elsewhere,  and  which  may  be 
registered  under  the  Designs  Act,  1842,  or  under  the 
Designs  Act,  1843,  for  the  provisional  registration  of  such 
design,  under  this  Act,  and  upon  being  furnished  with  such 
copy,  drawing,  print,  or  description  in  writing  or  in  print 
as  in  the  judgment  of  the  said  registrar  shall  be  sufficient 
to  identify  the  particular  design  in  respect  of  which  such 
registration  is  desired,  and  the  name  of  the  person  claim- 
ing to  be  proprietor,  together  with  his  place  of  abode  or 
business,  or  other  place  of  address,  or  the  style  or  title  of 
the  firm  under  which  he  may  be  trading,  shall  register  such 
design  in  such  manner  and  form  as  shall  from  time  to  time 
be  prescribed  or  approved  by  the  Board  of  Trade ;  and  any 
design  so  registered  shall  be  deemed  '  provisionally  regis- 
terea/  and  the  registration  thereof  shall  continue  in  force 
(a)  See  13  &  14  Vict.  c.  104,  s.  15.  (6)  13  &  14  Vict.  c.  104. 
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for  the  term*  of  one  year  from  the  time  of  the  some  being 
registered  as  aforesaid/' 

The  registrar  is  to  certify,  under  his  hand  and  seal  of 
office,  in  such  form  as  the  JBoard  of  Trade  shall  direct  or 
approve,  that  the  design  has  been  provisionally  registered, 
the  date  of  such  registration,  and  the  name  of  the  registered 
proprietor,  together  with  his  place  of  abode  or  business^  or 
other  place  of  address,  (a) 

Sect.  5  provides,  ''that  the  Board  of  Trade  may,  by 
order  in  writing,  with  respect  to  any  particular  class  of 
designs,  or  any  particular  design,  extend  the  period  for 
which  any  design  may  be  provisionally  registered  under 
this  Act,  for  such  term,  not  exceeding  the  additional  term  of 
six  months,  as  to  the  said  Board  may  seem  fit ;  and  when- 
ever any  such  order  shall  be  made,  the  same  shall  be 
registered  in  the  office  for  the  registration  of  designs^  and^ 
during  the  extended  term,  the  protection  and  benefits  con- 
ferred by  this  Act  in  case  of  provisional  registration  shall 
continue  as  fully  as  if  the  original  term  of  one  year  had  not 
expired.'^ 

The  proprietor  of  any  design  which  shall  have  been  pro- 
visionally registered  is,  dunng  the  continuance  of  Bach 
registration,  to  have  the  sole  right  and  property  in  sach 
design;  and  the  penalties  and  provisions  of  the  Designs 
Act,  1842,  for  preventing  the  piracy  of  designs,  are  to 
extend  to — 

1.  The  application  of  any  provisionally  registered  design^ 

or  any  fraudulent  imitation  thereof,  to  any  article  of 
manufacture  or  to  any  substance : 

2.  The  publication,  sale,  or  exposure  for  sale  of   any 

article  of    manufacture    or  any  substance  to  which 
any  provisionally  registered  design  shall  have  been 
applied.  (6) 
During  the  continuance  of  such  provisional  reg^tration 
neither  such  registration,  nor  the  exhibition  or  exposure  of 
any  design   provisionally  registered,  or  of  any  article    to 
which  any  such  design  may  have  been  or  be  intended  to  be 
applied,  m  any  place,  whether  public  or  private,  in  which 
articles  are  not  sold  or  exposed  or  exhibited  for  sale,  and  to 
which  the  pubUc  are  not  admitted  gratuitously,  or  in  any 
place  which   shall  have  been  previously  certified  by  the 
Board  of  Trade  to  be  a  place  of  public  exhibition  within 
the  meaning  of  the  Act,  nor  the  publication  of  any  account 
or  description  of  any  provisionally  registered  design  ex- 
hibited or  exposed,  or  intended  to  be  exhibited  or  exposed^ 
(a)  13  &  14  Vict.  c.  104,  8.  1.  (b)  Sect.  2. 
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in   any  snch  place  of  exhibition  or  exposure  in  any  cata-  sdpplkmmit  to 
logue,   paper^   newspaper^   periodical^  or  otherwise,   is  to       ^^^ 
prevent  the  proprietor  thereof  from  registering  any  such 
desi^  under  the  Designs  Acts  of  1842  and  1843  at  any 
time  during  the  continuance  of  the  provisional  registration, 
in   the  same  manner  and  as  fully  and  effectually  as  if  no 
sacli  registration,  exhibition,  exposure,  or  publication  had 
been  made ;  provided  that  every  article  to  which  any  such  v 
design  shall  be  applied,  and  which  shall  be  exhibited  or 
exposed  by  or  with  the  licence  or  consent  of  the  proprietor 
of  such  design,  has  thereon  or  attached  thereto  the  words 
''provisionally  registered,''  with  the  date  of  registration. (a) 

If,  however,  during  the  continuance  of  such  provisional  saie  of  articles 
registration,  the  proprietor  of  any  design  provisionally  regis-  ^i^^M^iSiia. 
tered  shall  sell,  expose,  or  offer  for  sale  any  article,  sub-  52J®2»v?*i^ 
stance,  or  thing  to  which  any  such  design  has  been  applied,  applied,  to  defeat 
it  is  provided,  by  sect.  4,  that  the  provisional  registration  Se^a  iteew^* 
shall  be  deemed  to  have  been  null  and  void  immediately  ™^  ^  **^ 
before  any  such  sale,  offer,  or  exposure  shall  have  been  first     . 
made. 

But  this  is  not  to  hinder  or  prevent  the  proprietor  from 
selling  or  transferring  the  right  and  property  in  any  such 
design.  (2>) 

All  the  provisions  of  the  former  Designs  Acts,  as  to  the 
transfer  of  copyright,  piracy,  remedies  for  piracy,  penalties 
for  wrongfully  using  marks,  &c.,  are  made  applicable  to  the 
case  of  designs  provisionally  registered,  (c) 

In  order  to  prevent  the  frequent  and  unnecessary  removal  jndge'e  order 
of  the  public  books  and  documents  in  the  Office  for  the  rem  "2If*** 
Eegistration  of  Designs,  it  is  provided  by  13  &  14  Vict.  gJ^jJoSS&a 
c.  104,  8.  12,  that  no  book  or  document  in  the  said  office  office  for 
shall  be  removed  for  the  purpose  of  being  produced  in  any  ®    ®°^ 
court  or  before  any  justice  of  the  peace,  without  a  special 
order  of  a  judge  of  the  Court  of  Chancery,  or  of  one  of  Her 
Majesty's  superior  courts  of  law,  first  had  and  obtained  by 
the  party  who  shall  desire  the  production  of  the  same. 

If  application  be   made    to    a  judge    of   any  of    Her  Jnd^es  may 
Majesty's  courts  of  law  at  Westminster,   by  any  person  dOTm^te"to' 
desiring  to  obtain  a  copy  of  any  registration,  entry,  drawing,  JJiS^Sj^®** '°"' 
print,  or  document  of  which  such  person  is  not  entitled  as 
of  right  to  have  a  copy,  for  the  purpose  of  being  used  in 
evidence  in  any  cause,  or  otherwise  howsoever,  and  if  such 
judge  be  satisfied  that  such  copy  is  bond  fide  intended  for 
that  purpose,  he  is  to  order  the  Be^strar  of  Designs  to 
deliver  such  copy  to  the  party  applying,  and  thp  Registrar 
(o)  18  &  14  Vict.  c.  104,  8.  8.  (6)  Sect.  4.  (c)  Sect.  16. 
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TO  of  Designs  is^  upon  payment  for  the  same  of  the  fee  or  fees 

^^^       fixed  according  to  the  provisions  of  the  Designs  Act,  to 

deliver  such  copy  accordingly,  (a) 

GopiM  of  doou-       Every  copy  of  any  registration,  entry,  drawing,  print,  or 

^£n«u£«r  document  delivered  by  the  Registrar  of  Designs  to  any 

toboe?«toioe?*P®^^^  requiring  it,  is  to  be  signed  by  the  registrar,  and 

sealed  with  his  seal  of  office.  (&) 

Every  document  so  sealed,  purporting  to  be  a  copy 
of  any  registration,  entry,  drawing,  print,  or  document^ 
is  to  be  deemed  to  1i>e  a  true  copy  of  such  registration, 
entry,  drawing,  print,  or  document,  and  without  ftirther 
proof,  to  be  received  in  evidence  before  all  courts  in  like 
manner,  and  to  the  same  extent  and  effect  as  the  ori^nal 
book,  registration,  entry,  drawing,  print,  or  docament 
would  or  might  be  received  if  tendered  in  evidence,  as  weD 
for  the  purpose  of  proving  the  contents,  purport,  and  effect 
of  such  book,  registration,  entry,  drawing,  print,  or  docu- 
ment, as  also  proving  the  same  to  be  a  book,  registration, 
entry,  drawing,  print,  or  document  of  or  belonging'  to  the 
said  office,  and  in  the  custody  of  the  Registrar  of  Designs,  (c) 

m.  Transfer. 

Copyright  mA7       The  Copyright  in  designs,  whether  for  purposes  of  orna- 
by  writing*        mout  or  Utility,  may  be  transferred  by  any  writing  pur- 
porting to  be  a  transfer  of  the  copyright,  and  signed  by  the 
proprietor  thereof,  (d) 

Every  person  purchasing  or  otherwise  acquiring  the  right 
to  the  entire  or  partial  use  of  any  design  may  enter  his  title 
in  the  register.  The  registrar  is,  on  request,  and  the  pro- 
duction of  the  written  transfer,  or,  in  case  of  tiie  right  being 
acquired  by  any  other  mode  than  that  of  purchase,  on  the 
production  of  any  evidence  to  his  satisfaction,  te  insert  the 
name  of  the  new  proprietor  in  the  register,  (e) 

The  following  forms  are  given  in  the  statute  as  those  which 
may  be  pursued.  They  are  applicable  in  the  case  of  designs 
for  purposes  of  utility  or  of  ornament.  (/) 

Form  of  Transfer,  and  Authority  to  Register, 

I  A,  B,y  author  [or  proprietor]  of  design,  No.  having  tnuusfeared 

my  light  thereto  lor,  if  such  transfer  be  partial],  so  far  as  r^ards 
the  ornamenting  of  [descr&e  the  articles  of  manufacture  or 

substances,  or  the  hccUitv,  vnth  respect  to  which  the  right  is  transferred], 
to  B.  C.  of  do  hereby  aathorise  you  to  insert  his  name  on  the 

register  ci  designs  accordingly. 


1? 


18  &  14  Vict.  c.  104,  s.  18.  (b)  Sect.  14.  (c)  lb. 

6  &  6  Vict.  c.  104,  8.  6 ;  6  &  7  Vict.  c.  65,  s.  6.  (e)  lb. 

6  &  7  Vict.  c.  65,  0.  6. 
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Forms  of  Reque^  to  register,  Sufpueiomt  to 

I  B.  C,  the  penon  mentioned  in  the  above  transfer,  do  reqaest  you  to  ^^bt^l 
x^gister  my  name  and  property  in  the  said  design  as  entitled  [if  to 
the  entire  ttM^  to  the  entire  use  of  such  design  [or,  if  to  the  partiatuse'], 
-to  the  partial  use  of  such  design,  so  far  as  regards  the  application 
-thesreot  [describe  the  articles  of  manufacture,  or  the  locality,  in  relation  to 
-uMck  the  right  is  transferred]. 

If  the  request  to  register  be  made  by  any  person  to 
^whom  any  design  devolves  otherwise  than  by  transfer,  the 
reqaest  may  be  in  the  following  form : 

I  C  D.,  in  whom  is  vested  by  [state  bankruptcy  or  othervnse]  the 
design,  No.  [or,  if  such  devolution  be  of  a  partial  riaht,  so  far  as 

regards  the  application  thereof]  to  [describe  the  articles  of  manufacture 
or  substance,  or  the  locality,  in  relation  to  which  the  right  has  devolved]. 

The  law  is  the  same  as  to  the  transfer  of  designs 
*'  provisionally  *'  registered,  (a) 

IV.  Piracy. 

The  copyright  in  a  registered  design,  whether  for  pnr- Modes  in  whioh 
poses  of  ornament  or  utility,  may  be  infringed  (1)  by  the  SJSmiS?^ 
unauthorised  application  of  the  design,  or  any  fi^udulent 
imitation  of  it>  for  the  purpoeie  of  sale,  to  any  artiqle ;  or  (2) 
by  selling  any  article  to  which  the  design  has  been  so 
applied,  after  knowledge  of  such  application  being  unautho- 
rised, or  notice  to  the  same  effect  from  the  proprietor  or  his 
agent.  (&) 

It  is  provided,  by  sect.  7  of  5  &  6  Vict.  c.  100,  that 
daring  the  existence  of  the  right  to  the  entire  or  partial  use 
of  any  design  for  purposes  of  ornament,  ''no  person  shall 
either  do  or  cause  to  be  done  any  of  the  following  acts  with 
regard  to  any  articles  of  manufacture,  or  substances,  in 
respect  of  which  the  copyright  of  such  design  shaU  be  in 
force,  without  the  licence  or  consent  in  writing  of  the  regis- 
tered proprietor  thereof;  (that  is.  to  say). 

No  person  shall  apply  any  such  design,  or  any  fraudulent 
imitation  thereoi,  for  the  purpose  of  sale,  to  the  orna- 
menting of  any  article  of  manufacture,  or  any  sub- 
stance, artificial  or  natural,  or  partly  artificial  and  partly 
natural: 
No  person  shall  publish,  sell,  or  expose  for  sale  anv 
article  of  manufacture,  or  an^  substance  to  which  sucu 
design,  or  any  fraudulent  inutation  thereof,  shall  have 
been  so  applied,  after  having  received,  either  verbally 
or  in  writing,  or  otherwise,  from  any  source  other  than 

(a)  See  13J-  U  Vict  c.  104,  s.  15. 

(6)  6  &  6  Vict.  c.  100,  B.  7;  6  &  7  Vict.  c.  66,  s.  6. 
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snmAcxHTTo  the  proprietor  of  such   design,  knowledge  that  his 

^^*"  consent  has  not  been  given  to  such  application,  or  a^r 

having  been  served  with  or  had  left  at  his  premises  a 

written  notice  signed  by  snch  proprietor  or  his  agent 

to  the  same  effect/^ 

These  provisions  are  extended  to  designs  for  purposes  of 
utility  by  6  &  7  Vict.  c.  -35,  s.  6. 

The   manufacture,  within  the  period   of   protection,   of 
articles   to  which   a  registered  design   is  applied  without 
authority,  although  without  the  intention  of  selling  them 
within  that  period,  is  piracy,  (a) 
NoUce.  The  following  was  held  not  to  be  a  suflBcient  statement, 

within  the  above  enactment,  that  the  proprietor  of  the  copy- 
right had  not  given  his  consent  to  the  application  of  his 
design  to  a  particular  manufactured  article :  '^  I  hereby 
farther  give  you  notice  that  in  case  you  apply  such  design, 
or  any  fraudulent  imitation  thereof,  for  any  purpose  whatso- 
ever, or  publish,  sell,  or  expose  for  sale  any  article  of  manu- 
facture, or  any  substance  to  which  such  design,  or  any 
fraudulent  imitation  thereof,  shall  have  been  so  applied, 
contrary  to  the  true  intent  and  meaning  of  the  said  Act  of 
Parliament,  the  said  Joseph  frorton(&)  will  institute  such 
proceedings  as  he  may  be  advised  for  the  recovery  of  the 
penalties  which  you  may  thereby  incur,  and  also  for  the 
recovery  of  the  damages  which  he  may  thereby  sustain,  and 
likewise  to  restrain  you  from  any  further  violation  of  the  said 
Act  of  Parliament.'^  (c) 

'^  The  notice,''  said  Lord  Campbell,  0.  J.,  delivering  the 
judgment  of  the  Court  of  Queen's  Bench,  '^  does  say  that  if 
the  defendants  either  apply  the  design  to  an  article  of 
manufacture,  or  sell  or  expose  to  sale  an  article  of  manu- 
facture with  the  design  applied  to  it,  he  will  sue  them ;  but 
we  cannot  think  that  this  is  tantamount  to  a  notice  that  he 
had  not  given  his  consent  to  the  application  of  his  design  to 
the  manufactured  article.  Such  notice  is  perfectly  consis- 
tent with  the  fact  of  his  having  actually  g^ven  his  consent, 
and  cannot,  we  think,  be  considered  the  performance  of  a 
condition  introduced  to  save  retail  dealers  from  very  serious 
liability.  It  is  likewise  worthy  of  observation  that  the 
notice  gives  no  indication  of  the  plaintiff's  real  claim,  and 
that  this  remained  a  mystery  till  the  trial  began."  (cJ) 

(a)  M'Crae  v.  Holdmorih  (2  De  G.  &  S.  499 ;  12  Jur.  820}. 

(b)  The  notice  was  given  **  for  and  on  behalf  of  Mr.  Joseph  Norton,** 
by  lu8  Bolicitor  and  agent,  and  stated  at  its  commeiioeineQt  that  the 
dedgn  had  been  registered. 

(c)  NcrUm  v.  NicholU  (1  EL  &  EL  761 :  5  Jnr.  N.  &  1306 :  7  W.  K. 
420).  (fylb. 
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V.  Remedies  poe  Piracy.  suwluient  to 

f  AUT  1. 


The  remedies  at  law  for  infringements  of  the  copyright  in  BemediM'at 
designs^  whether   for  ornamental  or  useful   purposes^  are  **''• 
(1)    by  action  for  damages;  (2)  by  action  to  recover  the 
statutory  penalties;    (3)    by   summary  proceeding   before 
justices  for  the  recovery  of  penalties. 

It  is  provided,  by  sect.  9  of  5  &  6  Vict.  o.  100  (and  see  By  action  for 
6  &  7  Vict.  c.  65,  s.  6),  that,  notwithstanding  the  remedies  *^°'*«®"- 
given  ))y  the  Act  for  the  recovery  of  penalties,  it  shall  be 
lawful  for  the  proprietor  in  respect  of  whose  right  such 
penalty  shall  have  been  incurred  (if  he  shall  elect  to  do  so) 
to  bring  such  action  as  he  may  be  entitled  to,  for  the 
recovery  of  any  damages  which  he  shall  have  sustained, 
either  by  the  application  of  any  such  design  or  of  a  frau- 
dulent imitation  thereof,  for  the  purpose  of  sale,  to  any 
articles  of  manufacture  or  substances,  or  by  the  publication, 
sale  or  exposure  to  sale,  as  aforesaid,  by  any  person,  of  any 
article  or  substance  to  which  such  design  or  any  fraudulent 
imitation  thereof  shall  have  been  so  applied,  such  person 
knowing  that  the  proprietor  of  such  design  had  not  given 
his  consent  to  such  application. 

The  amount  of  the  penalties  to  be  recovered  and  the  Recovery  or 
mode  of  recovering  them  are  set  out  in  sect.  8  of  5  &  6  Jf^y  .*'  ^'"' 
Vict.  c.  100  (and  see  6  &  7  Vict.  c.  65,  s.  6).  It  enacts  that 
if  any  person  commits  any  of  the  Acts  mentioned  in  sect.  7 
of  the  same  Act,  cited  ante,  pp.  623,  624,  he  shall  for  every 
p£Eence  forfeit  a  sum  not  less  than  five  pounds  and  not 
exceeding  thirty  pounds,  to  the  proprietor  of  the  design  in 
respect  of  whose  right  such  offence  has  been  committed ; 
and  such  proprietor  may  recover  such  penalty  as  follows :  * 

In  England,  either  by  an  action  of  debt  or  on  the  case  in  England, 
against  the  party  offending,   or  by  summary  proceeding 
before   two  justices  having  jurisdiction   where  the   party 
offending  resides. 

If  the  proprietor  proceed  by  summary  proceeding,  any 
justice  of  the  peace  acting  for  the  county,  riding,  division, 
city,  or  borough  where  the  party  offending  resides,  and  not 
being  concerned  either  in  the  sale  or  manufacture  of  the 
article  of  manufacture,  or  in  the  design,  to  which  such 
summary  proceeding  relates,  may  issue  a  summons  requiring 
such  party  to  appear  on  a  day  and  at  a  time  and  place  to 
be  named  in  such  summons,  such  time  not  being  less  than 
eight  days  from  the  date  thereof ;  and  every  such  summons 
shall  be  served  on  the  party  offending,  either  in  person  or 
at  his  usual  place  of  abode  ;  and  either  upon  the  appearance 
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Aggregate 
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suppLSMxiiT  TO  or  upon  the  default  to  appear  of  the  party  offending,  any 
^^^-  two  or  more  of  such  justices  may  proceed  to  the  hearing  of 
the  complaint,  and  upon  proof  of  the  offence,  either  by  the 
confession  of  the  party  offending,  or  upon  the  oath  or 
affirmation  of  one  or  more  credible  witnesses,  whicb  sncli. 
justices  are  by  the  Act  authorised  to  administer^  majr 
convict  the  offender  in  a  penalty  of  not  less  than  five 
pounds  or  more  than  thirty  poun<Js,  as  aforesaid,  for  each 
offence,  as  to  such  justices  doth  seem  fit;  but  the  aggregate 
amount  of  penalties  for  offences  in  respect  of  any  one^  design 
committed  by  any  one  person,  up  to  the  time  at  which  any 
of  the  proceedings  herein  mentioned  shall  be  institutedy 
shall  not  exceed  the  sum  of  one  hundred  pounds ;  and  if  the 
amount  of  such  penalty  or  of  such  penalties,  and  the  coste 
attending  the  conviction  so  assessed  by  such  justices,  be 
not  forthwith  paid,  the  amount  of  the  penalty  or  of  the 
penalties  and  of  the  costs,  together  with  the  costs  of  the 
distress  and  sale,  shall  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  wherever  the  same 
happen  to  be  in  England ;  and  the  justices  before  whom 
the  party  has  been  convicted,  or,  on  proof  of  the  conviction^ 
any  two  justices  acting  for  any  county,  riding,  division, 
city,  or  borough  in  England,  where  goods  and  chattels  of 
the  person  offending  happen  to  be,  may  grant  a  warrant 
for  such  distress  and  sale ;  and  the  overplus,  if  any^  shall 
be  returned  to  the  owner  of  the  goods  and  chattels  on 
demand. 

Every  information  and  conviction  which  shall  be  re- 
spectivelv  laid  or  made  in  such  summary  proceeding  before 
two  justices  under  this  Act,  n^iay  be  drawn  or  made  ont  in 
certain  forms  given  in. the  Act, (a)  or  to  the  effect  thereof, 
mutatis  nvutandis,  as  the  case  may  require.  (6) 

The  proprietor  may  recover  tiie  penalty  in  Scotland,  by 
action  before  the  Court  of  Session  in  ordinary  form,  or  by 
summary  action  before  the  sheriff  of  the  county  where  the 
offence  may  be  committed  or  the  offender  resides,  who,  upon 
proof  of  the  offence  or  offences,  either  by  confession  of  the 
party  offending  or  by  the  oath  or  affirmation  of  one  or  more 
credible  witnesses,  shall  convict  tho  offender  and  find  him 
liable  in  the  penalty  or  penalties  aforesaid,  as  ako  in 
expenses;  and  it  shall  be  lawful  for  the  sheriff,  in  pro- 
nouncing such  judgment  for  the  penalty  or  penalties  and 
costs,  to  insert  in  such  judgment  a  warrant,  in  the  event  of 
such  penalty  or  penalties  and  costs  not  being  paid,  to  levy 
und  recover  the  amount  of  the  same  by  poinding :  Provided 
(a)  See  tbe  fonnfl  in  the  appendix,  post.  (b)  Seot.  8. 
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always^  tliat  it  shall  be  lawful  to  the  sheriff,,  in  the  event  of  supplrii snt  to 
his  dismissing  the  action^  and  assoilzieing  the  defender^  to  ^t^^' 
find  the  complainer  liable  in  expenses;  and  any  judgment 
so  to  be  pronounced  by  the  sheriff  in  such  summary  appli- 
cation shall  be  final  and  conclusive^  and  not  subject  to 
review  by  advocation,  suspension,  reduction,  or  other- 
wise, (a) 

In  Ireland  the  penalty  may  be  recovered,  either  by  action  in  ireiami. 
in  a  superior  court  of  law  at  Dublin,  or  by  civil  bill  in  the 
civil  bill  court  of  the  county  or  place  where  the  offence  was 
committed.  (&) 

No  action  or  other  proceeding  for  any  offence  or  injury  Limitation  of 
under  the  Acts  is  to  be  brought  after  the  expiration  q{*^^^^^^- 
twelve    calendar    months    from    the    commission    of   the 
offence.(c) 

In  every  such  action  or  other  proceeding  the  party  who  cobui. 
prevails  is  to  recover  his  full  costs  of  suit  or  of  such  other 
proceeding,  (i) 

In  case  of  any  summary  proceeding  before  justices   in  costs  in  ca«i6s 
England,  the  justices  may  award  payment  of  costs  to  the  pI^e?d?n*K^ 
party  prevailing,  and  grant  a  warrant  for  enforcing  payment 
thereof  against  the  summoning  party,  if  unsuccessful,  in  like 
maimer  as  before  provided  for  recovering  any  penalty  with 
costs  against  any  offender  under  the  Acts.(e) 

The   above  provisions   as   to   actions   for   damages,   the  Designs 
limitation  of  actions,  the  mode  of  recovering  penalties,  and  ?^>itere<L"^ 
the  awarding  and  recovery  of  costs,  are  applicable  in  the 
case  of  designs  provisionally  registered.  (/) 

The  proprietor  may   also   institute   proceedings  in   the  Proceedings  in 
county  court  of  the   district   within  which  the   piracy  is  ^"""^  ^**'^'- 
alleged    to   have  been    committed,    for    the    recovery    of 
damages  which  he  may  have  sustained  by  reason  of  such 
piracy.(gf) 

In  any  such  proceedings  in  the  county  court  the  plaintiff 
must  deliver,  with  his  plaint,  a  statement  of  particulars  as  to 
the  date  and  title,  or  other  description  of  the  registration 
whereof  the  copyright  is  alleged  to  be  pirated,  and  as  to  the 
alleged  piracy.  (A) 

The  defendajit,  if  he  intends  at  the  trial  to  rely  as  a 
defence  on  any  objection  to  the  copyright,  or  to  the  title  of 
the  proprietor  therein,  must   give  notice,  in  the  manner 

[a)  Sect,  a  (h)  lb, 

c)  5  &  6  Vict.  c.  100,  8.  12 ;  6  &  7  Vict.  c.  66,  s.  6.  (J)  lb. 

[e)  See  5  &  6  Vict.  c.  100,  8.  13  ;  and  6  &  7  Vict.  o.  65,  s.  6. 


g 


/)  See  13  &  14  Vict.  c.  104,  s.  16. 

'  ')  21  &  22  Vict.  c.  70,  8.  8.  (h)  lb. 
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sum.R>i«iT  TO  provided  by  the  76th  section  of  9  &  10  Vict.  c.  95,(a)  of 

t!L         his  intention  to  rely  on  such  special  defence,  and  also  state 

in  such  notice  the  date  of  publication  and  other  particalars 

of  any  design  whereof  prior  publication  is  alleged^  or  of 

any  objection  to  such  copyright.  (6) 

The  judge  of  the  county  court,  at  the  instance  of  the 
defendant  or  plaintiff  respectively,  may  require  any  state- 
ment or  notice  delivered  by  either  party  to  be  amended  in 
such  manner  as  he  may  think  fit.  (c) 

The  provisions  of  9  &  10  Vict.  c.  95  (the  County  Courts 
Act,  1846),  and  of  12  &  13  Vict.  c.  101,  as  to  proceedings 
in  a  plaint,  to  appeal,  and  to  writs  of  prohibition,  are  to  be 
applicable  to  proceedings  for  piracy  of  designs,  (d) 

B«iMdy  in  The  equitable  remedy  by  injunction,  is  also  open  to  the 

person  whose  copyright  is  infringed. 

(a)  TioB  notice  is  to  be  given  to  the  registrar  of  the  oounty  court  at 
least  five  dear  days  before  the  return,  and  he  is  to  communicate  it  to  the 
plaintiff.  The  dd^endant  need  not  prove  at  the  trial  that  the  notice  was 
so  communicated  to  the  plaintiff. 

(ft)  21  &  22  Vict.  c.  70,  s.  8.  (c)  lb,  (d)  Id,  sect.  9. 
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8  Geo.  2,  cap.  13. 


An  Ad  for  the  Encouraoement  of  the  Arte  of  designing,  engraving,  cund  8  G»o.  2,  o.  is 
etMng  historical  and  other  Prints,  by  vesting  the  Properties  thereof  — 

in  the  Inventors  and  Engravers  dvHng  the  Time  therein  mentioned. 

Whsbbas  divers  persons  have,  by  their  own  genius,  industry,  pains, 
and  expense,  invented  and  engraved,  or  worked  in  mezzotinto,  or 
chiaro  oscuro,  sets  of  historical  and  other  prints,  in  hopes  to  have 
reaped  the  sole  benefit  of  their  labours :  and  whereas  printsellers  and 
other  persons  have  of  late,  without  the  consent  of  the  inventors, 
designers,  and    proprietors  of    such  prints,  frequently  taken    the 
liberty  of  copying,  engraving,  and  publishing,  or  causing  to  be 
copied,  engraved,  and  published,  base  copies  of  such  works,  designs, 
and  prints,  to  the  very  great  prejudice  and  detriment  of  the  in- 
ventors, designers,  and  proprietors  thereof:  for  remedy  thereof,  and 
for  preventing  such  practices  for  the  future,  may  it  please  your 
Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  tne 
liOrds  spritual  ana  temporal,  and  Commons,  in  this  present  Farlia- 
inent  assembled,  and  by  the  authority  of  the  same,  that  from  and 
after  the  twenty-fourth  oay  of  June,  wnich  shall  be  in  the  year  of  our  After  24th  Jod^ 
Lord  one  thousand  seven  hundred  and  thirty-five,  every  person  who  ^^w,  the 
shall  invent  and  design,  engrave,  etch,  or  work,  in  mezzotinto  or  chiaro  Eto£ri^^and 
oscuro,  or  from  his  own  works  and  invention  shall  cause  to  be  designed  other  prints 
and  engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro  oscuro,  any  SJiito^fS-* 
historic  or  other  print  or  prints,  shall  have  the  sole  right  and  liberty  roarteen  years, 
of  printing  and  reprinting  the  same  for  the  term  of  fourteen  years, 
to  commence  from  the  day  of  the  first  publishing  thereof,  which  shall  Proprietor's 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and  J^J^^^jJ**   v 
printed,  on  every  such  print  or  prints ;  and  that  if  any  printseller  or  print 
other  person  whatsoever,  from  and  after  the  said  twenty-fourth  day  of  Penaitj  on 
June,  one  thousand  seven  hundred  and  thirty-five,  within  the  time  printsellers  or 
limited  by  this  Act,  shiJl  engrave,  etch,  or  work  as  aforesaid,  or  in  SS^iLSS!***^ 
any  other  maimer  copy  and  sell,  or  cause  to  be  engraved,  etched,  or 
copied  and  sold,  in  tne  whole  or  in  part,  by  varying,  adding  to,  or 
dimiTiinliiTig  from  the  main  design,  or  shall  print,  reprint,  or  import 
for  sale,  or  cause  to  be  printed,  reprinted,  or  impoiWl  for  sale,  any 
such  print  or  prints,  or  any  parts  thereof,  without  the  consent  of  the 
proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing 
signed  by  him  or  them  respectively  in  the  presence  of  two  or  more 
credible  witnesses,  or,  knowmg  the  same  to  be  so  printed  or  reprinted 
without  the  consent  of  the  proprietor  or  proprietors,  shall  publish, 
sell,  or  expose  to  sale,  or  otnerwise  or  in  any  other  manner  dispose 
of,  or  cause  to  be  published,  sold,  or  exposed  to  sale,  or  otherwise  or 
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8  Geo.  3,  a  IS.  in  any  other  manner  disposed  of,  any  such  print  or  prints,  without 

*—  such  consent  first  had  and  obtained  as  aforesaid,  then  such  offender 

or  offenders  shall  forfeit  the  plate  or  plates  on  which  such  print  or 

prints  are  or  shall  be  copied,  and  all  ana  every  sheet  or  sheets  (being 

part  of  or  whereon  such  print  or  prints  are  or  shall  be  so  cofned  or 

printed),  to  the  proprietor  or  proprietors  of  such  original  print  or 

prints,  who  shall  fortliwith  destroy  and  damask  the  same,  and  furthier, 

that  every  such  offender  or  offenders  shall  forfeit  five  shillings  for 

every  print  which  shall  be  found  in  his,  her,  or  their  custody,  eitlier 

printed  or  published,  and  exposed  to  sale  or  otherwise  disposed  of, 

contrary  to  the  true  intent  and  meaning  of  this  Act,  the  one  moiety 

thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and  suooessGrg* 

and  the  other  moiety  thereof  to  any  person  or  persons  that  aball  sue 

for  the  same,  to  be  recovered  in  any  of  his  Majesty's  courts  of  reoord 

at  Westminster,  by  action  of  debt,  bill,  plaint,  or  intormation,  in  whi<ii 

no  wager  of  law,  essoign,  nrivilege,  or  protection,  or  more  than  one 

imparlance,  shall  be  allowea. 

Not  to  extend  to      2.  Provided  nevertheless,  that  it  shall  and  may  be  lawful  for  any 

P""^^"®"  m     P^™^^  or  persons  who  shall  hereafter  purchase  any  plate  or  plates  for 

original^"'    *   printing  from  the  original  proprietors  therec^  to  print  and  reprint 

proprieton.        trom  the  said  plates  without  inoorring  any  of  the  penalties  in  tliis 

Act  mentioned. 
Limitation  ot         3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
thinK^Sone  in  ^'  •^^^'^  ^'  ^^^  s^*^^  ^  commenced  or  brought  against  any  person  or 
pureaance  of      persons  whatsoever  for  doing  or  causing  to  be  done  anything  in  pur- 
Act,  suance  of  this  Act,  the  same  shsJl  be  brought  within  the  spaoe  of 
General  iRsae.     three  months  after  so  doing ;  and  the  defendant  and  defendants  in 
such  action  or  suit  shall  or  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  and  if  upon  such  action  or  suit  a  verdict 
Bnall  be  given  for  the  defendant  or  defendants,  or  if  the  plaintiff  or 
plaintiffs  become  nonsuited,  or  discontinue  his,  her,  or  their  action  or 
actions,  then  the  defendant  or  defendants  shall  have  and  recover  full 
costs,  for  the  recovery  whereof  he  shall  have  the  same  remedy  as  any 
other  defendant  or  defendants  in  any  other  case  hath  or  have  oy  law. 
Limitation  of         4.  Provided  always,  and  be  it  further  enacted  by  the  auuiority 
offenoe/againBt  ^^^^aid,  that  i£  any  action  or  suit  shall  be  commenced  or  brought 
thia  Act.  against  any  person  or  persons  for  any  offence  committed  against  this 
Act,  the  same  shall  be  brought  within  the  spaoe  of  three  months  after 
the  discovery  of  every  such  offence,  and  not  afterwards,  anything  in 
this  Act  contained  to  the  contrary  notwithstanding. 
5.  Clause  relating  to  J.  Pyne. 
Pubiio  Act.  6.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  this 
Act  shall  be  deemed,  adjudged,  and  taken  to  be  a  public  Act,  and  be 
judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  other 
persons  whatsoever,  without  specially  pleading  the  same. 


15  Geo.  3,  cap.  53. 
16  Geo.  8,  c  5S  An  Ad  for  enahlmg  the  two  TJnwermiies  in  Englcmd,  ihefowr  Unwern- 
ties  m  ScoUcmd,  <md  the  several  coUeges  of  Eton,  Westminster,  and 
Winchester,  to  hold  mperpetuii^  thevr  Copyright  vn  Boohs,  given  or 
heqtieathed  to  the  said  Universities  omd  CoUeges  for  the  advancemeni 
of  useful  learning  und  other  purposes  of  educaUon ;  amdfor  amending 
so  much  of  an  Act  of  the  eighth  yea/r  of  the  reign  of  Queefih  Anne,  as 
relates  to  the  deUoery  of  hooks  to  the  warehouse  keeper  of  the  Statiopers" 
Compamf,  for  the  use  of  the  several  libraries  therein  mentioned.  ' 
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VThbbeas  authors  have  heretofore  bequeathed  or  given,  and  may  u  qmo.  3,  c  5s. 
hereafter  bequeath  or  give,  the  copies  of  books  composed  by  them,  to  _.      — 
or  in  trust  for  one  of  the  two  universities  in  that  part  of  Great  Britain     ***"  *" 
called  England,  or  to  or  in  trust  for  some  of  the  colleges  or  houses  of 
learning  within  the  same,  or  to  or  in  trust  for  the  four  universities  in 
Scotland,  or  to  or  in  trust  for  the  several  colleges  of  Eton,  West- 
xninster,  and  Winchester,  and  in  and  by  their  several  wills  or  other 
instruments  of  donation,  have  directed  or  mav  direct,  that  the  profits 
arising  from  the  printing  and  reprinting  such  books  shall  be  appHed 
or  appropriated  as  a  fund  for  the  advancement  of  learning,  and  other 
benenciai  purposes  of  education  within  the  said  universities  and 
colleges  aforesaid :  and  whereas  such  useful  purposes  will  frequently 
be  frustrated,  unless  the  sole  printing  and  reprinting  of  such  books, 
the  copies  of  which  have  been  or  shaU  be  so  bequeathed  or  given  as 
aforesaid,  be  preserved  and  secured  to  the  said  universities,  colleges, 
and  houses  of  learning  respectively  in  perpetuity ;  may  it  therefore 
please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
king's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  tnat  the 
said  universities  and  colleges  respectively  shall,  at  their  respective  univerfritieB, 
presses,  have,  for  ever,  the  sole  Hberty  of  printing  and  reprinting  all  *%*SJ5°*'*^^ 
such  books  as  shall  at  any  time  heretofore  have  been,  or  (having  not  h°ye,  for  erer, 
been  heretofore  published  or  assigned)  shall  at  any  time  hereafter  be  the  Boie  right  of 
bequeathed,  or  otherwise  given  by  the  author  or  authors  of  the  same  5uch'*bTOk8*M 
respectively,  or  the  representatives  of  such  author  or  authors,  to  or  have  been,  or 
in  trust  for  the. said  universities,  or  to  or  in  trust  for  any  college  or  Jj^*"  *^th  d  lo 
house  of  learning  within  the  same,  or  to  or  in  trust  for  the  said  themt^ 
four  universities  in  Scotland,  or  to  or  in  trust  for  the  said  colleges 
of  Eton,  Westminster,  and  Winchester,  or  any  of  them,  for  the 
purposes  aforesaid,  unless  the  same  shall  have  .been  4)equeathed  or  onieBB  the  same 
given,  or  shall  hereafter  be  bequeathed  or  given,  for  any  term  of  J*^  be*""veii 
years,  or  other  limited  term ;  any  law  or  usage  to  the  contrary  hereof  "or  a  limiSdT" 
m  anywise  notwithstanding.  tt™o» 

2.  And  it  is  hereby  further  enacted,  that  if  any  bookseller,  printer,  After  Jane  2i, 
or  other  person  whatsoever,  from  and  after  the  twenty-fourth  day  of  prfniiSt"^"** 
June,  one  thousand  seven  hundred  and  seventy-five,   shall   print,  selling  aucfa 
reprint,  or  import,  or  cause  to  be  printed,  reprinted,  or  imported,  any  ^^"[J q*^"  1°^ 
'  such  book  or  books ;  or,  knowing  the  same  to  be  so  printed  or  jSid  ai8o^™%r 
reprinted,  shall  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold,  every  sheet; 
published,  or  exposed  to  sale,  any  such  book  or  books ;  then  such 
offender  or  offenders  shall  forfeit  such  book  or  books,  and  all  and 
every  sheet  or  sheets,  being  part  of  such  book  or  books,  to  the 
university,  coUege,  or  house  of  learning  respectively,  to  whom  the 
copy  of  such  book  or  books  shall  have  been  bequeathed  or  given  as 
aforesaid,  who  shall  forthwith  damask  and  make  waste  paper  of  them ; 
and  further,  that  every  such  offender  or  offenders  shall  forfeit  one 
penny  for  every  sheet  which  shall  be  found  in  his,  her,  or  their 
custody,  either  printed  or  printing,  published  or  exposed  to  sale, 
contrary  to  the  true  intent  and  meaning  of  this  Act ;  the  one  moiety  One  moiety  to 
thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and  successors,  JJJi^i^'ljQp 
and  the  other  moiety  thereof  to  any  person  or  persons  who  shall  sue  to  the 
for  the  same ;  to  oe  recovered  in  any  of  his  Majesty's  courts  of  prosecutor, 
record  at  Westminster,  or  in  the  Court  of  Session  in  Scotland,  by 
action  of  debt,  bill,  plaint,  or  information,  in  which  no  wager  of  law, 
essoin,  privilege,  or  protection,  or  more  than  one  imparlance,  shall  be 
allowed. 
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■ui- 

printed  at  the 
prrsses  of  the 
ualvenlUeib 


UnlTenittee 
may  nell  copy 
riKhti  io  like 
Diaaner  aa  auy 
author. 


before  Jana  24, 
1776. 


i«  Ota  8,  c.  ML      3.  ProYided,  nevertheless,  that  nothing  in  this  Act  shall  extend  to 
— --  grant  any  exclasiye  right  otherwise  than  so  long  as  the  boc^  or 

Act  toextend  to  oopies  belonging  to  the  said  uniYersities  or  colleges  are  printed  onlj 
gram  any  at  their  own  pnnting-pressee  within  the  said  oniversities  or  colkges 

VmieMban****  respectively,  and  for  their  sole  benefit  and  advantage ;  and  that  if  any 
•h  booka  are  university  or  college  shall  delegate,  grant,  lease,  or  sell  their  copyrights, 
or  exclusive  rights  of  printing  the  books  hereby  granted,  or  any  pan 
thereof,  or  shall  allow,  permit,  or  authorise  any  person  or  persons,  or 
bodies  corporate,  to  print  or  reprint  the  same,  that  then  the  privileges 
hereby  granted  are  to  become  .void  and  of  no  efiEect,  in  the  same 
manner  as  if  this  Act  had  not  been  made ;  but  the  said  tuuTersities 
and  colleges,  as  aforesaid,  shall  nevertheless  have  a  right  to  sell  such 
copies  so  bequeathed  or  given  as  aforesaid,  in  like  manner  as  any 
author  or  authors  now  may  do  under  the  provisions  of  the  statute  at 
the  eighth  yesr  of  her  Majesty  Queen  Anne. 
No  person  4.  And  whereas  many  persons  may  through  ignorance  offend  against 

tle^for  DrfflSi'  *^  '^^*'  unless  some  provision  be  made  whereby  the  property  of 
Ac  booka  '  every  such  book  as  is  intended  by  this  Act  to  be  secured  to  the  said 
»ir**^7be-  Universities,  colleges,  and  houses  of  learning  within  the  same,  and  '* 
^ey ^beenter?  ^^^  ^^  universities  in  Scotland,  and  to  the  respective  colleges  of 
~  Eton,  Westminster,  and  Winchester,  may  be  ascertained  and  known, 
be  it  therefore  enacted  by  the  authority  aforesaid,  that  nothing  in  this 
Act  contained  shall  be  construed  to  extend  to  subject  any  bookseller, 

Erinter,  or  other  person  whatsoever,  to  the  forfeitures  or  penalties 
erein  mentioned,  for  or  by  reason  of  the  printing  or  reprinting, 
importing,  or  exposing  to  sale,  any  book  or  books,  umess  tiie  title  to 
the  copy  of  sucn  book  or  books,  which  has  or  have  been  already 
beaueathed  or  given  to  any  of  the  said  universities  or  coll^^es  afore- 
saia,  be  entered  in  the  register-book  of  the  Company  of  Stationers 
kept  for  that  purpose,  in  such  manner  as  hath  been  usual,  on  or  before 
the  twenty-fomrth  day  of  June,  one  thousand  seven  hundred  and 
seventy-five ;  and  of  ail  and  every  such  book  or  books  as  may  or  shall 
be  be  thed  hereafter  be  bequeathed  or  given  as  aforesaid,  be  entered  in  such 
munt  be^eotered  register  within  the  space  of  two  months  after  any  such  bequest  or 
within  two  gift  shall  have  come  to  the  knowledge  of  the  vice-chanccUors  of  the 
aueh'bequeB?  ^'^  universities,  or  heads  of  houses  and  colleges  of  learning,  or  of  the 
Hhaii  be  known,  principal  of  any  of  the  said  four  universities  respectively ;  for  eveiy  of 
6ci.  tobe  paid  for  which  entries  so  to  be  made  as  aforesaid,  the  sum  of  sixpence  shall  be 
^h^^lito^  paid,  and  no  more;  which  said  register-book  shall  and  may,  at  all 
bookt^  ^  seasonable  and  convenient  times,  be  referred  to  and  inspected  by  any 
which  may  be  bookseller,  printer,  or  other  person,  without  any  fee  or  revrard ;  and 
the  clerk  of  the  said  Company  of  Stationers  shidl,  when  and  as  often 
as  thereunto  required,  give  a  certificate  under  his  hand  of  such  entry 
or  entries,  and  for  every  such  certificate  may  take  a  fee  not  exceeding 
sixpence. 

o.  And  be  it  further  enacted,  that  if  the  clerk  of  the  said  Company 
of  Stationers  for  the  time  being  shall  refuse  or  neglect  to  register  or 
make  such  entry  or  entries,  or  to  ^ve  such  certificate,  being  there- 
unto required  by  the  agent  of  either  of  the  said  universities  or 
colleges  aforesaid,  lawfully  authorised  for  that  purpose,  then  either  of 
the  said  universities  or  colleges  aforesaid,  being  the  proprietor  of 
such  copyright  or  copyrights  as  aforesaid  (notice  being  nrst  given  of 
such  refusal  by  an  a!avertisement  in  the  Oazette),  shall  have  the  like 
benefit  as  if  such  entry  or  entries,  certificate  or  certificates  had  been 
duly  made  and  given ;  and  the  clerk  so  refusing  shall,  for  every  sucb 
offence,  forfeit  twenty  pounds  to  the  proprietor  or  proprietors  of  every 
such  copyright;  to  be  recovered  in  any  of  nis  Majesty's  courts  of  record 


All  booka  that 
may  hereafter 


ifipectc 
withoat  feeL 
Clerk  to  give 
a  certificate 
being  paid  6J. 

If  clerk  refaae 
or  neglect  to 
make  entry,  fta 


Proprietor  of 
inch  copyright 
to  have  like 
benefit  as  if 
Buch  eotry  bad 
boon  made, 

and  the  clerk 
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at  Westminster,  or  in  the  Court  of  Session  in  Scotland,  by  action  of  i«  Gxa  9,  da, 
debt,  bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoin,  —^ 

privilege,  protection,  or  more  than  one  imparlance,  shall  be  allowecl. 

6.  And  whereas  in  and  by  an  Act  of  Parliament,  made  in  the  eighth  cunae  in  Act 
year  of  the  reign  of  her  late  Majesty  Qneen  Anne,  intituled,  "  An  Act  ^  ^^*  redted. 
for  the  encouragement  of  learnmg,  by  vesting  the  copies  of  printed 
books  in  the  authors  or  purchasers  of  such  copies  during  the  times 
therein  mentioned,"  it  is  enacted,  that  nine  copies  of  each  book  or  books, 
upon  the  best  paper,  that,  from  and  after  the  tenth  day  of  April,  one 
thousand  seven  hundred  and  ten,  should  be  printed  and  published,  as 
therein  mentioned,  or  reprinted  and  published  with  additions,  shall, 
by  the  printer  and  printers  thereof,  be  delivered  to  the  warehouse- 
keeper  of  the  said  Company  of  Stationers  for  the  time  being,  at  the 
hall  of  the  said  company,  ifefore  such  publication  made,  for  the  use  of 
the  Royal  Library,  the  libraries  of  the  Universities  of  Oxford  and 
Cambridge,  the  hbraries  of  the  four  Universities  in  Scotland,  the 
Library  of  Sion  College  in  London,  and  the  library  commonly  called 
The  Library  belonging  to  the  Faculty  of  Advocates  in  Edinburgh, 
1     pectively;   which  such  warehouse-keeper  was   thereby  required, 
\9ithin  ten  days  after  demand  by  the  Keepers   of  the  respective 
libraries,   or  any  person  or  persons  by  them,    or    any    of   them, 
authorised  to  demand  the  said  copy,  to  deliver  the  same  for  the  use  of 
the  aforesaid  libraries ;  and  if  any  proprietor,  bookseller,  or  printer, 
or  the  said  warehouse-keeper  of  the  said  Company  of  Stationers, 
should   not   observe   the  oirection    of  the  said  Act  therein,  that 
then  he  and  they  so  making  default,  in  not  delivering  the  said 
printed  copies  as  aforesaid,  should  forfeit  as  therein  mentioned :  And 
whereas  the  said  provision  has  not  proved  effectual,  but  the  same 
hath  been  eluded  by  the  entry  only  of  the  title  to  a  single  volume,  or  of 
some  part  of  such  book  or  books  so  printed  and  published,  or  re- 
printed and  republished,  as  aforesaid ;  he  it  enacted  by  the  authority 
aforesaid,  that  no  person  or  persons  whatsoever  shall  be  subject  to  the  No  porson  sub- 
penalties  in  the  said  Act  mentioned,  for  or  by  reason  of  the  printing  j®*?J°  P^*l**!" 
or  reprmting,  importmg  or  exposmg  to  sale,  any  book  or  books,  for  printing,  4c. 
without  the  consent  mentioned  in  the  said  Act,  unless  the  title  to  the  »ny  book, 
copy  of  the  whole  of  such  book,  and  every  volume  thereof,  be  entered,  25*the  copyof* 
in   manner  directed  by  the  said  Act,  in  the  register  book  of  the  the.whole  be 
Company  of  Stationers,  and  unless  nine  such  copies  of  the  whole  of  «»*®re<*»  *c. 
such  book  or  books,  and  every  volume  thereof  printed  and  published, 
or  reprinted  or  republished,  as  therein  mentioned,  shall  be  actually 
delivtTc.l  to  the  warehouse  keeper  of  the  said  company,  as  therein 
directed,  for  the  several  uses  of  the  several  libraries  in  the  said  Act 
mentioned. 

7.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  umitatioo  of 
action  or  suit  shall  be  commenced  or  brought  against  any  person  or  actional 
persons  whatsoever,  for  doing,  or  causing  to  be  done,  anything  in 
pursuance  of  this  Act,  the  defendants  in  such  action  may  plead  the  QenenJ  iMoe. 
general  issue,  and  give  the  special  matter  in  evidence ;  and  if  upon 

such  action  a  verdict,  or  if  the  same  shall  be  brought  in  the  Court  of 
Session  ia  Scotland,  a  judgment  be  given  for  the  defendant,  or  the 
plaintiff  become  nonsuited,  and  discontinue  his  action,  then  the  de- 
fendant  shall  have  and  recover  his  full  costs,  for  which  he  shall  have 
the  same  remedy  as  a  defendant  in  any  case  by  law  hath. 

8.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  this  Act  Public  Act 
shall  be  adjudged,  deemed,  and  taken  to  be  a  public  Act ;  and  shall 

be  judicially  taken  notice  of  as  such,  by  all  judges,  justices,  and  other 
persons  whatsoever,  without  specially  pleading  the  same. 
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Beoltal  of  Acts 
Qeo.  2,  and 

O60.& 


17  Geo.  3,  cap.  57. 

17  cko  a.  a  67.  An  "Act  far  more  effectually  seeurmg  the  Property  of  Prvnis  to  Inventors 
amd  Engravers  f  by  enahUng  them  to  sue  far  and  recover  Penalties  in 
certain  Oases. 

Whereas  an  Act  of  Parliament  passed  in  the  eighth  rear  of  the  reign 
of  his  late  Majesty  Kine  George  the  Second,  intituled  **  An  Act  for 
the  Encouragement  of  the  Arts  of  designing  engraving,  and  etching 
Historical  and  other  Prints,  by  vesting  the  Properties  thereof  in  the 
Inventors  and  Engravers,  during  the  Time  therein  mentioned :" 
And  whereas  hj  an  Act  of  Parliament  passed  in  the  seventh  year  of 
the  reign  of  his  present  Majesty,  for  amending  and  rendering  more 
effectual  the  aforesaid  Act,  and  for  other  purposes  therein  mentioned, 
it  was  (among  other  things)  enacted,  that  from  and  after  the  first 
day  of  January  one  thousand  seven  hundred  and  sixty-seven,  all 
and  every  person  or  persons  who  should  engrave,  etch,  or  work  in 
niezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  etched,  or 
worked,  any  print  taken  from  any  picture,  drawing,  model,  or  scnlp- 
ture,  either  ancient  or  modem,  should  have,  and  were  thereby  declared 
to  have  the  benefit  and  protection  of  the  said  former  Act  and  that 
Act,  for  the  term  thereinafter  mentioned,  in  like  manner  as  if  such 
print  had  been  graved  or  drawn  from  the  origiiial  design  of  such 
graver,  etcher,  or  draughtsman :  And  whereas  the  said  Acts  have  not 
effectually  answered  the  purposes  for  which  they  were  intended,  and 
it  is  necessary,  for  the  encouragement  of  artists,  and  for  securing  to 
them  the  property  of  and  in  their  works,  and  for  the  advancement 
and  improvement  of  the  aforesaid  arts,  that  such  ftirther  provisions 
should  oe  made  as  are  hereinafter  mentioned  and  contained :  May  it 
therefore  please  your  Majesty  that  it  may  be  enacted;  and  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  from  and  after  the  twenty-fourth  day  of  June  one  thousand  seven 
hundred  and  seventy-seven,  if  any  en^:raver,  etcher,  printseller,  or 
other  person,  shall,  within  the  time  limited  by  the  aforesaid  Acts,  or 
either  of  them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be 
engiaved,  etched,  or  worked,  in  mezzotinto  or  chiaro  oscuro,  or 
otherwise,  or  in  any  other  manner  copy  in  the  whole  or  in  part,  by 
varying,  adding  to,  or  diminishing  from  the  main  design,  or  shall 
print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be  printed, 
reprinteo,  or  imported  for  sale,  or  shall  publish,  sell,  or  otnerwise 
dispose  of,  or  cause  or  procure  to  be  published,  sold,  or  otherwise 
disposed  erf,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or  architec- 
ture, map,  chart,  or  plan,  or  any  other  print  or  prints  whatsoever, 
which  hath  or  have  been,  or  sliall  be  engraved,  etched,  drawn,  or 
designed,  in  any  part  of  Great  Britain,  without  the  express  consent  of 
the  proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing, 
signed  by  him,  ner,  or  them  respectively,  with  his,  her,  or  their 
own  hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  or  proprietors  shall  and 
may,  by  and  in  a  special  action  upon  the  case,  to  be  brought  against 
the  person  or  persons  so  offending,  recover  such  damages  as  a  jury 
on  me  trial  of  such  action,  or  on  the  execution  of  a  writ  of  inquiry 
thereon,  shall  give  or  assess,  together  with  double  costs  of  suit. 


Aftar  June  24, 
1777,  If  any 
engntver,  ftc. 
Bh«II,  irltbln  the 
time  limited  by 
the  aforesaid 
Acts,  engrave  or 
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32  Geo.  3,  cap.  60. 
[Fox*8  Libel  Act.] 
An  Act  to  remove  Doubts  respecting  the  Functions  of  Juries  in  Cases  of  32  geo.  8,  c.  60 

Whbssab  doubts  have  arisen  wbether  on  the  trial  of  an  indictment  or  Preamble, 
information  for  the  making  or  publishing  any  libel,  where  an  issue  or 
issues  are  joined  between  the  king  and  the  defendant  or  defendants, 
on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the  jury 
impanelled  to  try  the  same  to  give  their  verdict  upon  the  whole 
matter  in  issue :  Be  it  therefore  declared  and  enacted  by  the  King's  on  trial  of 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  >^  iodiotmeot 
Xiords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia-  £»* ^^e^a  **'^ 
ment  assembled,  and  by  the  authority  of  the  same,  that,  on  every  general  yeniict 
such  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general  verc^ct  S}JJte?*u7in^* 
of  ^ilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such  issne,  and  shall 
indictment  or  imormation ;  and  shall  not  be  required  or  directed,  by  jjo'  ^  required 
the  court  or  judge  before  whom  such  indictment  or  information  shall  todthe*"*^  ^ 
be  tried,  to  find  the  defendant  or  defendants  guilty,  merelv  on  the  defendant  guilty 
proof  of  the  pubHcation  bv  such  defendant  or  defendants  of  the  paper  S^nbiicatton* 
charged  to  be  a  Hbel,  ana  of  the  sense  ascribed  to  the  same  in  such  and  of  the  ^°' 
indictment  or  information.  eense  ascribed 

2.  Provided  alwajrs,  that,  on  every  such  trial,  the  court  or  judge  tofomaSon. 
before  whom  such  indictment  or  information  shall  be  tried,  shiSl,  But  court 
according  to  their  or  his  discretion,  give  their  or  his  opinion  and  "b^ii  sive  thoir 
directions  to  the  jury  on  the  matter  in  issue  between  the  king  and  direotions^on 
the  defendant  or  defendants,  in  like  manner  as  in  other  criminal  matter  in 

cases.  issue,  as  in  other 

3.  Provided  also,  that  nothing  herein  contained  shall  extend  or  J^, ™ m* yflTd^a 
be  construed  to  extend,  to  prevent  the  jury  from  finding  a  special  special  verdict, 
verdict,  in  their  discretion,  as  in  other  criminal  cases. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the  defendant  or  Defendants  may 
-defendants  guilty,  it  shall  and  may  be  lawful  for  the  said  defendant  >°oy®  ^^  a.TrcBt 
or  defendants  to  move  in  arrest  of  judgment,  on  such  ground  and  in  Jj  tSfoire  p°  ss- 
such  manner  as  by  law  he  or  they  might  have  done  before  the  passing  ing  this  Act 

of  this  Act;    anything  herein  contained  to  the  contrary  not¥rith- 
standing. 

64.  Geo.  3,  cap.  56. 

An  Act  to  amend  amd  render  more  effectual  am  Act  of  His  present  m  Geo.  8,  c.  wi. 
Majesty,  for  encouraging  the  Art  of  making  new  Models  amd  Uasts  of         — 
Busts,  and  other  things  therein  m>entioned ;   amd  for  giving  fiMrther 
Encouragement  to  such  Arts, — \\%th  May,  1814.] 

"Whereas  by  an  Act,  passed  in  the  thirty-eighth  year  of  the  reign  of  as  Geo  3,  c  71. 
his  present  Majestv,  mtituled  "  An  Act  for  encouraging  the  Art  of 
makmg  new  !M!odels  and  Casts  of  Busts,  and  other  things  therein 
mentioned ; "  the  sole  right  and  property  there<^  were  vested  in  the 
original  proprietors,  for  a  time  therein  specified :  And  whereas  the 
provisions  of  the  said  Act  having  been  found  ineffectual  for  the 
purposes  thereby  intended,  it  is  expedient  to  amend  the  same,  and  to 
make  other  provisions  and  reflations  for  the  encouragement  of 
artists,  and  to  secure  to  them  tiae  profits  of  and  in  their  works,  and 
for  the  advancement  of  the  said  arts :  May  it  therefore  please  your 
Majesty  that  it  may  be  enacted;  and  be  it  enacted  by  the  Kmg's 
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M  Gao.  8,  c  66.  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
7~ri  ht     -^ords  spiritual  ana  temporal,  and  Commons,  in  this  present  Parlia- 
andpropenyof  n^ent  assembled,  and  by  the  authority  of  the  same,  That  from  and 
all  new  and        after  the  passing  of  this  Act,  every  person  or  persons  who  shall  make 
tmCmodS?'     ^^  cause  to  be  made  any  new  and  original  sculpture,  or  model,  or 
copies,  and  caste,  cc^y,  or  cast  of  the  human  figure  or  human  figures,  or  of  any  bust  or 
^^^  to*^f       l^Qsts,  or  of  any  part  or  parts  of  the  human  figure,  clothed  in  drapery 
Foortetti  yean    o^*  otherwise,  or  of  any  animal  or  animals,  or  of  any  part  or  parts 
of  any  animal  combined  with  the  human   figure   or  otherwise,  or 
of  any  subject  being  matter  of  invention  in  sculpture,  or  of  any  alto 
or  basso  relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  any  cast  from  nature  of  the  human  figure,  or  of 
any  part  or  parts  of  the  human  figure,  or  of  any  cast  from  nature  of 
any  animal,  or  of  any  part  or  parts  of  any  animal,  or  of  any  such 
subject  containing  or  representmg  any  of   the  matters  and  things 
hereinbefore  mentioned,  whether  separate  or  combined,  shall  have 
the  sole  right  and  property  of  all  and  in  everv  such  new  and  original 
sculpture,  model,  copy  and  cast  of  the  human  figure  or  human  figures, 
and  of  all  and  in  every  such  bust  or  busts,  and  of  all  and  in  every 
Huch  part  or  parts  of  tne  human  figure,  clothed  in  drapery  or  other- 
wise, and  of  all  and  in  every  such  new  and  original  sculpture,  model, 
cK)py  and  cast,  representing  any  animal  or  animals,  and  of  all  and  in 
every  such  work  representing  any  part  or  parts  of  any  animal  com- 
bined with  the  human  figure  or  otherwise,  and  of  all  and  in  every 
such  new  and  original  sculpture,  model,  copy  and  cast  of  any  subject, 
being  matter  of  invention  m  sculpture,  and  of  all  and  in  every  such 
new  and  original  sculpture,  model,  copy  and  cast  in  alto  or  basso 
rehevo,  representing  any  of    the   matters  or  things    hereinbefore 
mentioned,  and  of  every  such  cast  from  nature,  for  the  term   ci 
fourteen  years  from  first  putting  forth  or  publishing  the  same ;  pro- 
vided, in  all  and  in  every  case,  the  proprietor  or  proprietors  do  canse 
his,  her,  or  their  name  or  names,  with  the  date,  to  be  put  on  all  and 
every  such  new  and  original  sculpture,  model,  copv  or  cast,  and  on 
every  such  cast  from  nature,  before  the  same  shall  be  put  forth  or 
published. 
Works  pub-  2.  And  be  it  ftirther  enacted,  that  the  sole  right  and  property  of 

lished  under  the  ^U  works,  which  have  been  put  forth  or  published  under  the  pro- 
^wd  in  rtie  tection  of  the  said  recited  Act,  shall  be  extended,  continued  to  and 
proprietors  for  vested  in  the  respective  proprietors  thereof,  for  the  term  of  fourteen 
fourteen  years,    y^aro^  ^q  commence  from  the  date  when  such  last-mentioned  works 

respectively  were  put  forth  or  published. 
Persons  putting       o.  And  be  it  further  enacted,  that  if  any  person  or  persons  shall, 
forth  pirated       within  such  term  of  fourteen  years,  make  or  import,  or  cause  to  be 
SraSed^oaats,      DMuie  Or  imported,  or  exposed  to  sale,  or  otherwise  disposed  of,  any 
may  be  pirated  copy  or  pirated  cast  of  any  such  new  and  original  sculpture, 

prosecnted.  q^  model  or  copy,  or  cast  of  the  human  figure  or  human  figures,  or 
of  any  such  bust  or  busts,  or  of  any  such  part  or  parts  of  the  human 
figure  clothed  in  drapenr  or  otherwise,  or  of  any  such  work  of  any 
animal  or  animals,  or  of  any  such  part  or  parts  of  any  animal  or 
animals  combined  with  the  human  figure  or  otherwise,  or  of  any  such 
subject  being  matter  of  invention  in  sculpture,  or  of  any  such  alto 
or  oasso  relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  of  any  such  cast  from  nature  as  aforesaid, 
whether  such  pirated  copy  or  pirated  cast  be  produced  by  moulding 
or  copying  from,  or  imitating  in  any  way,  any  of  the  matters  or 
things  put  forth  or  published  under  the  protection  of  this  Act,  or  of 
any  works  which  have  been  put  forth  or  published  under  the  pro- 
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tection  of  the  said  recited  Act,  the  right  and  property  whereof  is  and  m  Gko.  8t  <x  se. 
BJTG  secured,  extended  and  protected  by  this  Act,  in  any  of  the  cases  — 

cts  arfbresaid,  to  the  detriment,  damage,  or  loss  of  the  original  or 
respective  proprietor  or  proprietors  of  any  such  works  so  pirated; 
tlien.  and  in  all  such  cases  the  said  proprietor  or  proprietors,  or  their  Damaffes  and 
assignee  or  assignees,  shall  and  may,  by  and  in  a  special  action  upon  double  coatB. 
the  case  to  be  brought  against  the  person  or  persons  so  offending, 
r€K5eive  such  damages  as  a  jury  on  a  trial  of  such  action  shall  give  or 
a.ssess,  together  with  double  costs  of  suit. 

4-  Provided  nevertheless,  that  no  person  or  persons  who  shall  or  ParohaeerB  oT 
may  hereafter  purchase  the  right  or  property  of  any  new  and  original  J^fJ^^JJi  ^^ 
sciilpture  or  model,  or  copy  or  cast,  or  of  any  cast  from  nature,  or  of  name. 
any  of  the  matters  and  thijigs  published  under  or  protected  by  virtue 
of  this  Act,  of  the  proprietor  or  proprietors,  expressed  in  a  deed  in 
'writing  signed  by  nim,  her,  or  them  respectively,  with  his,  her,  or 
their  own  band  or  hands,  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  shall  be  subject  to  anj  action  for  copying  or 
casting,  or  vending  the  same,  anything  contained  in  this  Act  to  the 
contrary  notwithstanding. 

5.  Provided  always,  and  be  it  further  enacted,  that  all  actions  to  limitation  of 
be  .brought  as  aforesaid,  against  anv  person  or  persons  for  any  offence  •ctions. 
oonunitted  against  this  Act  shall  be  commenced  within  six  calendar 
months  next  after  the  discovery  of  every  such  offence,  and  not  after- 

'wards. 

6.  Provided  always,  and  be  it  further  enacted,   that  from  and  An  additional 
immediately  after  the  expiration  of  the  said  term  of  fourteen  years,  J^arel^in  caao^° 
the  sole  right  of  making  and  disposing  of  such  new  and  original  the  maker  of  the 
sculpture,  or  model,  or  copy,  or  cast  of  any  of  the  matters  or  thin^  origin^ "h^'libe 
hereinbefore  mentioned,  snail  return  to  tne  person  or  persons  who  uVtog,    "  * 
originally  made  or  caused  to  be  made  the  same,  if  he  or  they  shall  be 

then  living,  for  the  further  term  of  fourteen  years,  excepting  in  the 
case  or  cases  where  such  person  or  persons  shall  by  sale  or  otherwise 
have  divested  himself,  herself  or  themselves,  of  such  ri^ht  of  making 
or  disposing  of  any  new  and  original  sculpture,  or  mo(&l,  or  copy,  or 
cast  of  any  of  the  matters  or  things  hereinbefore  mentioned,  previous 
to  the  pasRing  of  this  Act. 


60  Geo.  3,  cap.  8. 

An  Act  jnr  the  more  effedhbal  Prevention  and  PuJiMment  of  Blasplie'   eoOia  »,  c.  a 
moiie  and  Seditious  Libels, — [SOth  Decetnber,  1819.]  — 

Whereas  it  is  expedient  to  make  more  effectual  provision  for  the 
punishment  of  blasphemous  and  seditious  libels;  be  it  enacted  by 
the  King's  mos{  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  ana  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that 
from  and  after  the  passing  of  this  Act,  in  every  case  in  which  any  Conrt  to  make 
verdict  or  jud^ent  by  default  shall  be  had  a^inst  any  person  for  2Jiiure°of *co  lea 
composinffy  prmtinp,  or  publishing  any  blasphemous  ubel,  or  any  "  the^iibeUn  ** 
seditious  Ubel,  tendmg  to  bring  into  hatred  or  contempt  the  person  of  pomewion  of  the 
his  Majesty,  his  heirs  or  successors,  or  the  Regent,  or  the  Government  whom  veSicS' 
and  Constitution  of  the  United  Kingdom  as  by  law  established,  or  shall  have  been 
either  House  of  Parliament,  or  to  excite  his  Majesty's  subjects  to  *****'  *'^ 
attempt  the  alteration  of  any  matter  in  Church  or -State  as  by  law 
astablished,  otherwise  than  by  lawful  means,  it  shall  be  lawful  for  the 
judge,  or  the  court  before  whom  or  in  which  such  verdict  shall 
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Copies  of  Ubela 
80  seized  to  be 
restored,  if 
judgment  for 
defendant; 
otherwise  to  be 
disposed  of  BS 
the  conrt  shall 
direct 


Conrtof 
Jnstloiary  in 
Scotland  to 
make  order  for 
seising  copies 
of  Ubel^  in. 


have  been  given,  or  the  court  in  which  each  judgment  by  defimlt  shall 
be  had,  to  make  an  order  for  the  eeizure  and  carrying  away  and  de- 
taining in  safe  custody,  in  such  manner  as  shall  be  directed  in  snch 
order,  all  copies  of  the  libel  which  shall  be  in  the  possession  of  the 
person  against  whom  sudi  verdict  or  judgment  shall  have  been  had, 
or  in  the  possession  of  any  other  person  named  in  the  order  for  his 
use ;  evidence  upon  oath  having  been  previously  given  to  the  satis- 
&ction  of  such  court  or  judge,  that  a  copy  or  copies  of  the  said  libel 
is  Or  are  in  the  possession  of  such  other  person  for  the  use  of  the 
person  against  whom  such  verdict  or  judgment  shall  have  been  had  as 
aforesaid ;  and  in  every  such  case  it  shall  be  lawful  for  any  justice  of 
the  peace,  or  for  any  constable  or  other  peace  officer  acting  under  any 
such  order,  or  for  any  person  or  persons  acting  with  or  in  aid  of  any 
such  justice  of  the  peace,  conststble,  or  other  peace  officer,  to  search 
for  any  copies  of  such  libel  in  any  house,  building,  or  other  place 
whatsoever  belonging  to  the  person  against  whom  any  such  verdict 
or  judgment  shall  have  been  had,  or  to  any  other  person  so  named,  in 
whose  possession  any  copies  of  any  such  hbel,  belonging  to  the  person 
against  whom  any  such  verdict  or  judgment  shall  have  been  had, 
shall  be;  and  in  case  admission  shall  be  refused  or  not  obtained 
within  a  reasonable  time  after  it  shall  have  been  first  demanded,  to 
enter  by  force  by  day  into  any  such  house,  building,  or  plaoe  whatso- 
ever, and  to  carry  away  all  copies  of  the  libel  there  found,  and  to 
detain  the  same  in  safe  custody  until  the  same  shall  be  restored  under 
the  provisions  of  this  Act,  or  disposed  of  according  to  any  further 
order  made  in  relation  thereto. 

2.  And  be  it  further  enacted,  that  if  in  any  such  case  as  aforesaid 
judgment  shall  be  arrested,  or  if,  after  judgment  shall  have  been 
entered,  the  same  shall  be  reversed  upon  any  writ  of  error,  all  copies 
so  seized  shall  be  forthwith  returned  to  the  person  or  persona  from 
whom  the  same  shall  have  been  so  taken  as  aforesaia,  free  of  all 
charge  and  expense,  and  without  the  payment  of  any  fees  whatever ; 
and  m  everv  case  in  which  final  judgment  shall  be  entered  upon  the 
verdict  so  found  against  the  person  or  persons  charged  with  having 
composed,  printed,  or  published  such  libel,  then  all  copies  so  seized 
shall  be  disposed  of  as  the  court  in  which  such  judgment  shall  be 
given  shall  order  and  direct. 

8.  Provided  always,  and  be  it  enacted,  That  in  Scotland,  in  every 
case  in  which  any  3)erson  or  persons  shall  be  found  ^ilty  before  the 
court  of  justiciary,  of  composing,  printing,  or  publishing  any  blas- 
phemous or  seditious  libel,  or  where  sentence  of  fu^tation  shall  have 
oeen  pronounced  against  any  person  or  persons,  m  consecjuence  of 
their  failing  to  appear  to  answer  to  any  indictment  chaiigmg  them 
with  having  composed,  printed,  or  published  any  such  libel,  then  and 
in  either  of  such  cases,  it  shall  and  may  be  lawful  for  the  said  court 
to  make  an  order  for  the  seizure,  carrying  away,  and  detaining  in 
safe  custody,  all  copies  of  the  libel  in  the  possession  of  any  such 
person  or  persons,  or  in  the  possession  of  ejij  other  person  or  persons 
named  in  such  order,  for  his  or  their  use,  evidence  upon  oath  having 
been  previously  given  to  the  satisfaction  of  such  court  or  judge,  that 
a  copy  or  copies  of  the  said  Hbel  is  or  are  in  the  possession  of  such 
other  3)erson  for  the  use  of  the  person  against  whom  such  verdict  or 
judgment  shall  have  been  had  as  aforesaid ;  and  every  such  order  so 
made  shall  and  may  be  carried  into  effect,  in  such  and  the  same 
manner  as  any  order  made  by  the  Court  of  Justiciary,  or  any  circuit 
Court  of  Justiciary,  may  be  carried  into  effect  according  to  the  law 
and  practice  of  Scotland :  Provided  always,  that  in  the  event  of  any    * 
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person  or  persons  being  reponed  against  any  such  sentence  of  fagita-  eo  gbo.  s,  a  8. 

tion,  and  being  thereafter  acquitted,  all  copies  so  seized  shall  be  forth-  — 

Tnth  retomea  to  the  person  or  persons  from  whom  the  same  shall 

bave  been  so  taken  as  aforesaid ;  and  in  all  other  oases,  the  copies  so 

seized  shall  be  disposed  of  in  such  manner  as  the  said  court  may 

direct. 

4.  And  be  it  further  enacted,  that  if  any  person  shall,  after  the  Punishment  of 
passing  of  this  Act,  be  legally  conyicted  of  haying  after  the  passing  ?teJ^*Jf*^iond 
of  this  Act  composed,  printed,  or  published  any  blasphemous  libel  or  offence. 

any  such  seditious  libel  as  aforesaid,  and  shall,  after  being  so  con- 
yicted, offend  a  second  time,  and  be  thereof  legally  conyicted  before 
any  commission  of  oyer  and  terminer  or  gaol  deliyery,  or  in  his 
Majesty's  Court  of  Kmg's  Bench,  such  person  may,  on  such  second 
conyiction,  be  adjudged,  at  the  discretion  of  the  court,  either  to  suffer 
such  punishment  as  may  now  by  law  be  inflicted  in  cases  of  high 
Tnisdemeanors,  or  to  be  banished  from  the  United  Kingdom,  and  all 
other  parts  of  his  Majesty's  dominions,  for  such  term  of  years  as  the 
court  in  which  such  conyiction  shall  take  place  shall  order. 

5.  And  be  it  further  enacted,  that  in  case  any  person  so  sentenced  Penone  not 
and  ordered  to  be  banished  as  aforesaid,  shaU  not  depart  from  this  ?hSy  da^'^^wer 
United  Kingdom  within  thirty  days  after  the  pronouncing  of  such  Bentonoe7f  ^ 
sentence  and  order  as  aforesaid,  for  the  purpose  of  going  mto  such  baniahment, 
banishment  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  his  ^y^oiSt^of  hia 
Majesty  to  conyey  such  person  to  such  parts  out  of  the  dominions  Majesty's  domi- 
of  his  said  Majesty,  as  his  Majesty  by  and  with  the  adyice  of  his  °^^°"* 
priyy  council  shall  direct. 

6.  And  be  it  further  enacted,  that  if  any  offender  who  shall  be  so  Persons 
ordered  by  any  such  court  as  aforesaid  to  be  banished  in  manner  ^"^^i„ 
aforesaid,  shall  after  the  end  of  forty  days  from  the  time  such  within  his^^^ 
sentence  and  order  had  been  pronounced,  be  at  large  witlun  any  Majesty's 

5 art  of  the  United  Kingdom,  or  any  other  part  of  his  Majesty's  2SSJ?SSs^r- 
ominions,  without  some  lawful  cause,  before  the  expiration  of  the  tation. 
term  for  which  such  offender  shall  haye  been  so  ordered  to  be 
banished  as  aforesaid,  eyeiy  such  offender  being  so  at  large  as  afore- 
said, being  thereof  lawfully  conyicted,  shall  be  transported  to  such 
place  as  shall  be  appointed  by  his  Majesty  for  any  term  not  exceeding 
fourteen  years ;  and  such  offender  may  be  tried,  either  before  any 
justices  of  assize,  oyer  and  terminer,  great  sessions,  or  gaol  deliyery, 
for  the  county,  city,  hberty,  borough,  or  place  where  such  offender 
shall  be  apprehended  and  taken,  or  where  he  or  she  was  sentenced  to 
banishment ;  and  the  derk  of  assize,  clerk  of  the  peace,  or  other 
clerk  or  officer  of  the  court  haying  the  custody  of  the  records  where 
such  order  of  banishment  shall  haye  been  made,  shall,  when  thereunto 
required  on  his  Majesty's  behalf,  make  out  and  giye  a  certificate  in 
writing,  signed  by  him,  containing  the  effect  and  substance  only 
(omitting  the  formal  part)  of  eyery  indictment  and  conyiction  of  such 
offender,  and  of  the  order  for  his  or  her  banishment,  to  the  justices 
of  assize,  oyer  and  terminer,  great  sessions,  or  gaol  deliyery,  where 
such  offender  shall  be  indictecU  for  which  certificate  six  shillings  and 
eight  pence,  and  no  more,  shall  be  paid,  and  which  certificate  shall  be 
sufficient  proof  of  the  conyiction  and  order  for  banishment  of  any  such 
offender. 

7.  And  be  it  further  enacted,  that  the  dork  of  assize,  clerk  of  the  OerUfioate  to  be 
peace,  or  other  clerk  or  officer  of  the  court  haying  the  custody  of  the  g^J*  oMo?Ser®' 
records  where  any  offender  shall  haye  been  conyicted  of  haying  com-  nbeL 
posed,  printed,  or  pubUshed  any  blasphemous  or  seditious  libel,  shall, 

upon  request  of  the  prosecutor  on  His  Majesty's  behalf,  make  out  and 
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may  be  pleaded. 


Doable  ooats. 


Limitation  of 
ftctione,  Sdo.  in 
Scotland. 


Double  costs. 


Not  to  alter  Uie 
law  of  Scotland 
in  respect  to 
punishment  for 
Itbela. 


Act  may  be 
repealed  or 
altered  this 
session. 


give  a  certificate  in  writing,  signed  by  him,  containing  tlie  effect  ami 
substance  only  (omitting  the  formal  part)  of  every  indictment  and 
conviction  of  such  offender,  to  the  justices  of  assize,  oyer  and  terminer, 
great  sessions,  or  gaol  delivery,  where  such  offender  or  offenders 
shall'  be  indicted  for  any  second  offence  of  composing,  printing,  or 
publishing  any  blasphemous  or  seditious  libel,  for  which  certificate 
six  shillings  and  eightpence  and  no  more  shall  be  paid,  and  whidi 
certificate  shall  be  sufficient  proof  of  the  conviction  of  such  offender. 

8.  And  be  it  further  enacted,  that  any  action  and  salt  which 
shall  be  brought  or  commenced  against  any  justice  or  justices  of  ihe 
peace,  constable,  p^K;e  officer,  or  other  person  or  persons,  within  tha( 
part  of  Great  Britain  called  England,  or  in  Ireland,  for  anything  done 
or  acted  in  pursuance  of  this  Act,  shall  be  commenced  within  six 
calendar  months  next  after  the  fact  committed,  and  not  afterwwrds ; 
and  the  venue  in  every  such  action  or  suit  shall  be  laid  in  the  proper 
county  where  the  fact  was  committed,  and  not  elsewhere ;  and  the 
defendant  or  defendants  in  every  such  action  or  suit  may  plead  the 
general  issue,  and  give  this  Act  and  the  special  matter  in  evidence  at 
any  trial  to  be  had  thereupon ;  and  if  such  action  or  suit  shall  be 
brought  or  commenced  after  the  time  limited  for  bringing  the  same, 
or  the  venue  shall  be  laid  in  any  other  place  than  as  aforesaid,  th&k 
the  jury  shall  find  a  verdict  for  the  defendant  or  defendants ;  and  in 
such  case,  or  if  the  jury  shall  find  a  verdict  for  the  defendant  or 
defendants  upon  the  merits,  or  if  the  plaintiff  or  plaintiffs  shaU 
become  nonsuit,  or  discontinue  his,  her,  or  their  actions  after 
appearance,  or  if,  upon  demurrer,  judgment  shall  be  g^ven  against 
tne  plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall  have 
doable  costs,  which  he  or  they  shall  and  may  recover  in  such  and  the 
same  manner  as  any  defendant  can  by  law  in  other  cases. 

9.  And  be  it  further  enacted,  that  every  action  and  suit  which 
shall  be  brought  or  commenced  against  any  person  or  persons  in 
Scotland,  for  anything  done  or  acted  in  pursuance  of  this  Act,  shall  in 
like  manner  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  afterwards,  and  shall  be  brought  in  the  Court  of 
Session  in  Scotland ;  and  the  defender  or  defenders  may  plead  &at 
the  matter  complained  of  was  done  in  pursuance  of  this  Act,  and 
may  give  this  Act  and  the  special  matter  in  evidence ;  and  if  such 
action  or  suit  shall  be  brought  or  commenced  after  the  time  limited 
for  bringing  the  same,  then  the  same  shall  be  dismissed ;  and  in  such 
case,  or  if  tne  defender  or  defenders  shall  be  assoilzied,  or  the  pursuer 
or  pursuers  shall  suffer  the  action  or  suit  to  &11  asleep,  or  a 
decision  shaU  be  pronounced  against  the  pursuer  or  pursuers  upon 
the  relevancy,  the  defender  or  defenders  shall  have  double  costs, 
which  he  or  they  shall  and  may  receive  in  such  and  the  same  manner 
as  any  defender  can  by  law  recover  costs  or  expenses  in  other  cases. 

10.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this 
Act  contained  shall  be  held  or  considered  as  in  any  respect  altering 
the  law  or  practice  of  Scotland  regarding  the  punishment  of  persons 
convicted  of  composing,  printing,  publishing,  or  circulating  any 
blasphemous  or  seditious  lioeL 

11.  And  be  it  further  enacted  that  this  Act  may  be  repealed  in  the 
whole  or  in  any  part  thereof,  or  in  any  manner  altered  or  amended, 
during  the  present  session  of  Parliament. 
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3  Will.  4,  cap.  15. 

An  Act  to  amend  the  Laws  rekUtng  to  Dramatic  Literary  Properf/y.  8  Wilu  4,  a  i«. 

[10th  June,  1833.]  

Whereas  by  an  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  his  w  Geo.  s,  o.  15€. 
late  Majesty  King  George  the  Third  intitnled  "  An  Act  to  amend  the 
several  Acts  for  the  Encouragement  of  Learning,  by  securing  the 
Copies  and  Copyright  of  printed  Books  tfi  the  Authors  of  such  Books, 
or  their  Assigns,"  it  was  amongst  other  things  provided  and  enacted, 
that  &om  and  after  the  passing  of  the  said  Act  the  author  of  any 
book  or  books  composed,  and  not  printed  or  published,  or  which 
shonld  thereafter  be  composed  and  printed  and  published,  and  his 
assignee  or  assigns,  should  have  the  sole  liberty  of  printing  and  re- 
.  printing  such  book  or  books  for  the  full  term  or  twenty-eight  years, 
to  commence  from  the  day  of  first  publishing  the  same,  and  also,  if 
the  author  should  be  living  at  the  end  of  that  period,  for  the  residue 
of  his  natural  life :  and  whereas  it  is  expedient  to  extend  the  pro- 
visions of  the  said  Act :  be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 

gassing  of  this  Act  the  author  of  any  tragedy,  comedy,  play,  opera.  The  author  of 
rce,  or  any  other  dramatic  piece  or  entertainment,  composed,  and  SSm  SSfhave 
not  printed  and  published  by  the  author  thereof  or  his  assi^ee,  or  aa  his  property 
which  hereafter  shall  be  composed,  and  not  printed  or  published  by  *^®j^*®  ^^ 
the  author  thereof  or  his  assignee,  or  the  assignee  of  such  author,  fi  o?oaQii{ng  u^ 
shall  have  as  his  own  property  the  sole  liberty  of  representing,  or  to  be  repre- 
causing  to  be  represented,  at  any  place  orplaces  of  dramatic  enter-  JJSoeo**  *°^ 
tainroent  whatsoever,  in  any  part  of  the  United  Kingdom  of  Great  dramado 
Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  entertainment 
any  part  of  the  British  dominions,  any  such  production  as  aforesaid, 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  and 
shall  be  deemed  and  taken  to  be  the  proprietor  thereof;  and  that  the 
author  of  any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  Act  by  the  author  thereof  or  his 
assignee,  or  which  shall  hereafter  be  so  printed  and  published,  or  the 
assignee  of  such  author,  shall,  from  the  time  of  passing  this  Act,  or 
from  the  time  of   such  publication  respectively,  until  the  end  of 
twentv-ei^ht  vears  from  tne  dav  of  such  nrst  publication  of  the  same, 
and  also,  if  the  author  or  autnors,  or  the  survivor  of  the  authors, 
shall  be  living  at  the  end  of  that  period,  during  the  residue  of  his 
natural  life,  have  as  his  own  property  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  the  same  at  any  such  place  of  dramatic 
entertainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the 
proprietor  thereof:  provided  nevertheless,  that  nothing  in  this  Act  Proviso  aa  to 
contained  shall  prejudice,  alter,  or  affect  the  right  or  authority  of  any  JJJ^'ous  tTthe 
person  to  represent  or  cause  to  be  represented,  at  any  place  or  places  passing  of  this 
of  dramatic  entertainment  whatsoever,  any  such  production  as  afore-  ^  ^^'be^S^JT'en 
said,  in  all  cases  in  which  the  author  thereof  or  his  assignee  shall,    "    ®°  pvon. 
previously  to  the  passing  of  this  Act,  have  given  his  consent  to  or 
authorised  such  representation,  but  that  such  sole  liberty  of  the  author 
or  his  assignee  shall  be  subject  to  such  right  or  authontv. 

2.  And  be  it  further  enacted,  That  if  anv  person  shall,  during  the  Penalty  on  per- 
continuance  of  such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  ^^cawutm^ 
this  Act,  or  richt  of  the  author  or  his  assignee,  represent,  or  cause  to  to  this  Act 
be  represented,  without  the  consent  in  writing  of  the  author  or  other 
proprietor  first  had  and  obtained,  at  any  pliace  of  dramatic  entertain- 

TT 


Digitized  by  VjOOQ IC 


642 


APPENDIX. 


8  Wan  4,  c.  18.  ment  within  the  limits  aforesaid,  any  BT;ch  production  as  aforesaid,  or 
—  any  part  thereof,  eyery  such  offender  shall  be  liable  for  each  and 

every  such  representation  to  the  payment  of  an  amount  not  less  than 
forty^  shillings,  or  to  the  full  amount  of  the  benefit  or  advantMe 
arismg  from  such  representation,  or  the  injury  or  loss  sustained. by 
the  plaintiff  therefrom,  whichever  shall  be  the  greater  damages,  to 
the  author  or  other  proprietor  of  such  production  so  represented 
contrary  to  the  true  intent  and  meaning  of  this  Act,  to  be  recovered, 
together  with  double  costs  of  suit,  by  such  author  or  other  pro- 
prietors, in  any  court  having  jurisdiction  in  such  cases  in  that  part  of 
the  said  United  Kingdom  or  of  the  British  Dominions  in  which  the 
offence  shall  be  committed ;  and  in  every  such  proceeding  where  the 
sole  liberty  of  such  author  or  his  assi^ee  as  aforesaid  shau  bo  subject 
to  such  right  or  authority  as  aforesaid,  it  shall  be  sufficient  for  the 
plaintiff  to  state  that  he  has  such  sole  liberty,  without  stating  the 
same  to  be  subject  to  such  right  or  authority,  or  otherwise  mention- 
ing the  same. 

3.  Provided  nevertheless,  and  be  it  f\irther  enacted.  That  all  actionB 
or  proceedings  for  any  offence  or  injury  that  shall  be  oommitt-cd 
(kgamst  this  Act  shaU  be  brought,  sued,  and  commenced  within 
twelve  calendar  months  next  after  such  offence  committed,  or  else 
the  same  shaU  be  void  and  of  no  effect. 
ExpianaUonor  4.  And  be  it  further  enacted,  That  whenever  authors,  persons, 
wordB.  offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular  number 

or  in  the  masculine  gender,  the  same  shall  extend  to  any  number  of 
persons  and  to  either  sex. 


Limitation  of 
acdoDS. 


5  A  6  Wrxx.  i, 
0.66. 


Anthora  of 
lectures,  or  their 
BssignB,  to  baye 
the  sole  right  of 
pabliahlng  them. 


Peoalty  on  other 
persona  imbliBh- 
ing,  fto.  fecturet 
without  leaye.; 


5  4  6  Will.  4,  cap.  65. 

An  Ad  fifr  preventing  iJie  Pvhlication  of  Ledwrea  toiihoiU  ConsefU, 
I9th  Septeinher,  1835.] 

Whbeeas  printers,  publishes,  and  other  persons  have  frequently 
taken  the  liberty  of  printing  and  publishing  lectures  deliver^  upon 
divers  subjects,  without  the  consent  of  the  authors  of  such  lectures, 
or  the  persons  delivering  the  same  in  public,  to  the  great  detriment 
of  such  authors  and  lediurers:  Be  it  enacted  by  the  King*8  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
first  day  of  September,  one  thousand  eight  hundred  and  thirty-five 
the  author  of  any  lecture  or  lectures,  or  the  person  to  whom  he  hath 
sold  or  otherwise  conveyed  the  copy  thereof,  in  order  to  deliver  the 
same  in  any  school,  seminary,  institution,  or  other  place,  or  for  any 
other  purpose,  shall  have  the  sole  right  and  liberty  of  printing  ana 
publishing  such  lecture  or  lectures ;  and  that  if  any  person  shall,  by 
taking  down  the  same  in  shorthand  or  otherwise  in '  writing,  or  in 
any  other  way,  obtain  or  make  a  copy  of  such  lecture  or  lectures,  and 
shall  print  or  lithograph  or  otherwise  copy  and  publish  the  same,  or 
cause  the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 
published,  without  leave  of  the  author  thereof,  or  of  the  person  to 
whom  the  author  thereof  hath  sold  or  otherwise  conveyed  the  same, 
and  every  person  who,  knowing  the  same  to  have  been  printed  or 
copied  and  published  without  such  consent,  shaU  sell,  publish,  or 
expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  otherwise  copied 
lecture  or  lectures,  or  parts  thereof,  together  T^th  9];ie  piQxmj  fo^ 
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every  sheet  thereof  which  shall  be  foxmd  in  his  custody,  either  ffA«wiLL.4, 
printed,  lithoffraphed,  or  copied,  or  printing,  lithographing,  or  copy-  c.  6«. 
ing,  published  or  exposed  to  sale,  oontrarv  to  the  true  intent  and 
meaning  of  thi?  Act,  the  one  meiety  therecn  to  his  Majesty,  his  heirs 
or  suocessors,  and  the  other  moietrjr  thereof  to  any  person  who  shall 
sue  for  the  same,  to  be  recovered  m  any  of  his  Majesty's  Conrts  of 
Record  in  Westminster,  by  action  of  debt,  bill,  plaint,  or  information, 
in  which  no  wager  of  law,  essoign,  privilege,  or  protection,  or  more 
than  one  imparlance,  shall  be  allowea. 

2.  And  be  it  frirthor  enacted,  that  any  printer  or  publisher  of  any  ^tuAty  on 
newspaper  who  shall,  without  such  leave  as  afiM^esaid,  print  and  publish  53i6nIo°new8^ 
in  such  newspaper  any  lecture  or  lectures,  shall  be  deemed  ana  taken  papers  pabitoh!^ 
to  be  a  person  printing  and  publishing  without  leave  within  the  pro-  ^^^^^'^ 
visions  of  this  Act,  and  liable  to  the  aforesaid  forfeitures  and  penalties  ^^^^  '^^®- 
in  ren)ect  of  such  printing  and  publishing. 

8.  And  be  it  further  enacted.  That  no  person  allowed  for  certain  fee  Ftonona  h%v\M 
and  reward,  or  otherwise,  to  attend  and  be  present  at  any  lecture  iJ5tapean*?on 
delivered  in  any  place,  shall  be  deemed  apd  taken  to  be  licensed  or  to  that  aoooimt^° 
have  leave  to  print,  copy,  and  publish  such  lectures  only  because  of  ^^^^t"^  fp 
havinff  leave  to  attend  such  lecture  or  lectures.  P""*"''  ^*"'- 

4.  Irovided  alwaysj  That  nothing  in  this  Act  shall  extend  to  pro-  Act  not  to 
bibit  any  person  from  printlag,  copying,  and  publishing  any  lecture  SJ^JSLlk  of 
or  lectures  which  have  or  shall  have  oeen  printed  and  pubHsned  with  botaret  tfter 
leave  of  the  auth(»r8  thereof  or  their  assignees,  and  whereof  the  time  ^^^^^' 
hath  or  shall  have  expired  within  which  the  sole  right  to  print  and  «»py"«'»*« 
publish  the  same  is  given  by  an  Act  passed  in  the  eighth  year  of  the 

-  reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Encouragement  of  8  Ann.  a  i9. 
Lieaming,  by  vesting  the  Copies  of  printed  Books  in  the  Authors  or 
Purchasers  of  such  copies  during  the  times  therein  mentioned,"  and 
by  another  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  King 
CFeorge  the  Third,  intituled  "  An  Act  to  amend  the  several  Acts  for  M  Oea  a,  a  16& 
the  Encouragement  of  Learning,  by  seciuring  the  Copies  and  Copy- 
right of  printed  Books  to  the  Authors  of  such  Books,  or  their 
Assigns,"  or  to  any  lectures  which  have  been  printed  or  published 
before  the  passing  of  this  Act. 

5.  Provided  fcuther,  That  nothing  in  this  Act  shall  extend  to  any  Act  not  to  extend 
lecture  or  lectures,   or   the  printing,  copying,  or   pubHshing  any  £i5!i^^jn 
lecture  or  lectures,  or  parts  thereof,  of  the  delivering  of  which  notice  nniioenaed 

in  writing  shall  not  have  been  given  to  two  justices  nvinc  within  five  Pi«*».  •o- 
miles  from  the  place  where  such  lecture  or  lectures  shall  oe  delivered 
two  days  at  the  least  before  delivering  the  same,  or  to  any  lecture  or 
lectures  delivered  in  any  university  or  pubUo  school  or  college,  or  on 
any  public  foundation,  or  by  any  individual  in  virtue  of  or  according 
to  any  gift,  endowment,  or  foundation;  and  that  the  law  relating 
thereto  SiaJl  remain  the  same  as  if  this  Act  had  not  been  passed.     * 


6  &  7  Will.  4,  cap.  69. 

An  Act  to  extend  the  Protection  of  Copyright  in  Prvnta  <md  Engravvngs   «  *  t  Will.  4. 

to  Irel(md.-ZlSth  lugmU  1836.]  If!' 

Whebxas  an  Act  was  passed  in  the  seventeenth  year  of  the  reign  of 
bis  late  Majesty  King  Qeorge  the  Third,  intituled  "An  Act  for  more  17  Oea  8,  a  67. 
effectually    securing    the    Property   oi  Prints    to   Inventors    and 
IBngravers,  by  enabhng  them  to  sue  fbr  and  recover  Penalties  in 
Mar^ain  oaass :''  and  whsreas  it  is  desirable  to  extend  the  proviaians 
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6  ft  7  Will.  4^ 
o.  fi9. 


ProTlslonB  of 
recited  Act 
extended  to 
Ireland. 


Penalty  on 
engraving  or 
publiBbing  any 
print  withoat 
consent  of 
proprietor. 


of  tlie  sfdd  Act  to  Ireland ;  be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  oonsent  of  th» 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  anthority  of  the  same.  That  (rom  and 
after  the  passing  of  this  Act  all  the  provisions  contained  in  the  said 
recited  Act  of  the  seventeenth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  and  of  all  the  other  Acts  therein  recited, 
shall  be  and  the  same  are  hereby  extended  to  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

2.  And  be  it  farther  enacted.  That  from  and  after  the  passing  of 
this  Act,  if  any  engraver,  etcher,  printseller,  or  other  person  shall, 
within  the  time  limited  by  the  aforesaid  recited  Acts,  engrave,  etch, 
or  publish,  or  cause  to  be  engraved,  etched,  or  published,  any  engrav- 
ing or  print  of  any  description  whatever,  either  in  whole  or  in  part, 
which  may  have  been  or  which  shall  hereafter  be  published  in  wiy 
part  of  Great  Britain  or  Ireland,  without  the  express  oonsent  of  the 
proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing, 
signed  by  him,  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  shall  and  may,  by  and 
in  a  separate  action  upon  the  case,  to  be  brought  against  the  person 
so  offending  in  any  coijrt  of  law  in  Great  Britain  or  Ireland,  recover 
such  damages  as  a  jury  on  the  trial  of  such  action  or  on  the  ezecntuni 
of  a  writ  of  inquiry  thereon  shall  give  or  assess,  together  with  donbk 
costs  of  suit. 


6  ft  7  Will  4, 
c.7«. 


Bednoed  dnttea 
granted  on 
newspapers  in 
lieu  of  dntiet 


Dntlea  to  oom- 
xnenoe  on  the 
16th  day  of  Bep- 
temher,  1888. 


Powers  and 
proTisiona  of 
existing  Stamp 
Acts  to  extend 
to  the  duties 
granted  by 

SiBA4St 


6  A  7  Will.  4,  cap.  76. 

An  Act  to  reduce  the  BvMes  on  Newvpojpere,  and  to  amend  the  LcBtc€ 
relatmg  to  the  Duties  on  Newspapers  a^  AdfoerHsemetUs, — \\^k 
August,  1836. 
Whereas  it  is  expedient  to  reduce  the  stamp  duties  now  payable  on 
newspapers  in  Great  Britain  and  Ireland  respectively,  and  to  consoli- 
date and  amend  the  laws  relating  thereto  and  also  to  the  duties  on 
advertisements :  Be  it  therefore  enacted  by  the  King's  most  exoeUent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritoal 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  in  lieu  of  the  stamp  duties  on 
newspapers  by  this  Act  repealed  as  hereinafter  mentioned  there  shall 
be  granted,  raised,  levied,  and  paid  unto  and  for  the  use  of  his 
Majesty,  his  heirs  and  successors,  in  and  throughout  l^e  United 
Kingdom  of  Great  Britain  and  Ireland,  the  several  duties  or  sums  of 
money  set  down  in  figures,  or  otherwise  specified  and  set  forth  in  the 
^hedule  marked  (A.)  to  this  Act  annexed ;  which  said  schedule,  and 
every  clause,  regulation,  matter,  and  thing  therein  contained,  shall  be 
deemed  and  taken  to  be  part  of  this  Act ;  and  the  said  duties  hereby 
granted  shall  commence  and  take  efifect  on  the  fifteenth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  thirty-six,  and  shall  be 
denominated  and  deemed  to  be  stamp  duties,  ana  shall  be  under  the 
care  and  management  of  the  Commissioners  of  Stamps  and  Taxes, 
who  are  hereby  empowered  and  required  to  provide  and  use  proper 
and  sufficient  dies  for  expressing  and  denoting  the  said  duties ;  and 
all  the  powers,  provisions,  clauses,  regulations,  and  directions,  fines, 
forfeitures,  pains,  and  penalties,  contaiued  in  and  imposed  by  the 
several  Acts  of  Parliament  in  force  relating  to  the  stamp  duties,  and 
^ot  repealed  by  this  Act,  shall  be  of  full  force  and  effect  with  re^wci 
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to  the  duties  hereby  granted,  as  far  as  the  same  are  or  shall  be  appli-  6*7  Wux.  4, 
cable,  in  all  cases  not  nereby  expressly  provided  for,  and  shall  be  ob-  o-  re- 
served, applied,  enforced,  and  put  in  execution  for  the  raising,  levying, 
eollecting,  and  securing  of  the  said  duties  hereby  granted  and  other- 
wise relating  thereto,  so  far  as  the  same  shall  not  oe  superseded  by 
ivad  shall  be  consistent  with  the  express  provisions  of  this  Act,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  the  same  had 
been  herein  repeated  and  specially  enacted  with  reference  to  the  said 
clatdes  hereby  granted. 

2.  And  be  it  enacted,  that  a  discount  after  the  rate  of  twenty-five  Diaooont  or  3M. 
pounds  per  centum  on  the  prompt  payment  of  any  sum  amounting  to  p«'  ^^ 
ten  pounds  or  upwards,  for  the  duties  on  newspapers  granted  by  this  newspaper 
Act,  shall  be  allowed  to  all  proprietors  of  newspapers  in  Ireland  on  etampeln 
the  purchase  of  stamps  for  the  printing  of  newspapers  in  Ireland,  ^''**™'' 
ivhicn  discount  shall  be  denoted  on  the  face  of  eveir  stamp  in  respect 

of  which  the  same  shall  be  allowed :  Provided  always,  that  if  anv 
newspaper  shall  be  printed  in  Great  Britain  upon  paper  stamped  with 
a  stamp  denoting  the  idlowance  of  any  sucn  discount,  such  stamp 
shall  be  of  no  avail,  and  such  newspaper  shall  be  deemed  to  be  not 
duly  stamped  as  required  by  this  Act. 

3.  And  he  it  enacted,  that  from  and  after  the  thirty-first  day  of  a  separate 
December  next  after  the  passing  of  this  Act  in  the  stamp  to  be  J^JJ^ ^for^lch 
impressed  on  each  and  every  newspaper  under  the  provisions  of  this  newspaper. 
Act  the  title  of  such  newspaper,  or  some  part  thereof,  shall  be 
expressed  in  sudi  convenient  manner  and  form  as  to  the  said  com- 
missioners of  stamps  and  taxes  shall  seem  expedient ;  and  the  said 
commissioners  shall  cause  a  proper  die  for  stamping  each  such  news- 
paper to  be  prepu^  under  their  directions,  and  a  new  or  other  die 

to  he  from  time  to  time  prepared,  in  like  manner  as  they  shall  think 
necessary ;  and  the  reasonable  costs  and  expenses  of  preparing  such 
stamps  or  dies  shall  be  from  time  to  time  defrayed  by  the  proprietor 
of  each  such  newspaper,  and  paid  when  and  as  required  by  the  said 
commissioners  to  such  person  as  the  said  commissioners  shall  appoint 
to  receive  the  same,  before  any  paper  shall  be  stamped  under  the 
directions  of  such  commissioners  tor  each  such  newspaper ;  and  that  After  sist 
from  and  after  the  thirty-first  day  (rf  December  next  after  the  passing  J^MwspaTOr^ 
of  this  Act  no  newspaper  liable  to  duty  under  this  Act  snail  be  beprint£ion 
printed  upon  paper  not  stamped  with  such  die,  containing  the  title  p***!^Lim^ 
of  such  newspaper,  or  some  part  thereof  as  aforesaid ;  and  if  any  JJSh  sothk- 
newspaper  shall  oe  printed  on  paper  stamped  otherwise  than  as  afore-  priated  die. 
said  the  stamp  thereon  shall  be  of  no  avau,  and  such  newspaper  shall 
be  deemed  to  be  not  duly  stamped  as  required  by  this  Act. 

4.  And  be  it  enacted,  that  every  paper  declared  by  the  schedule  Newspapers 
(A)  to  this  Act  annexed  to  be  chargeable  with  the  duties  by  this  Act  ;i^^J{,S,?of 
granted  on  newspapers  shall  be  deemed  and  taken  to  be  a  newspaper  ^^aci 
within  the  meaning  of  this  Act  and  of  everv  Act  relating  to  the 
printing  or  pubhshmg  of  newspapers,  and  shall  be  subject  and  liable 

to  all  the  regulations  by  this  Act  imposed ;  and  wheresoever  in  this 
Act  or  in  any  other  Act  or  Acts  relating  to  the  printing  or  publishing 
of  newspapers  the  word  "  newspaper "  is  or  may  be  used,  it  shall  be 
deemed  and  taken  to  mean  and  include  any  and  every  such  paper  as 
aforesaid ;  and  in  aU  proceedings  at  htw  or  otherwise,  and  upon  all 
occasions  whatsoever,  it  shall  1^  sufficient  to  describe  by  the  word 
"  newspaper "  any  paper  by  this  Act  declared  to  be  a  newspaper, 
without  further  or  otherwise  designating  or  describing  the  same. 

IP.  And  be  it  enacted.  That  if  any  person  shall  file  any  bill  in  any  iMscoTerj  of 
court  for  the  discovery  of  the  name  of   any  person  concerned  as  proprietors, 
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6  ft  7  Will.  4, 
o.76l 

Brintere,  or  pab- 
ehera  of  Dews- 
papers,  may  be 
enforoed  by  bill, 


Stamps 

rendered  nselass 
by  this  Act  may 
be  cancelled 
and  allowed. 


Gonstraotion  of 
the  terms  used 
in  this  Act 


printer,  publisher,  or  proprietor  of  any  newspaper,  or  of  any  mattere 
relative  m  the  printing  or  publishing  of  any  newspaper,  in  order  the 
more  effectually  to  bring  or  carry  on  any  suit  or  action  for  damagtee 
alleged  to  have  been  sustained  by  reason  of  any  slanderous  or  libeiloos 
matter  contained  in  any  such  newspaper  respecting  such  person,  it 
shall  not  be  lawful  for  the  defendant  to  plead  or  demur  to  such  bffl, 
but  such  defendant  shall  be  compellatue  to  make  the  discovery 
required :  Provided  always,  that  such  disooTBry  shall  not  be  made 
use  of  as  evidence  or  otherwise  in  any  proceeding  against  the 
defendant  save  only  in  that  proceeding  ror  which  the  discovery  is 
made. 

34.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  person  having 
in  his  possession  any  paper  stamped  with  any  of  the  duties  hereby 
repealed,  and  not  made  use  of,  or  who  may  at  any  time  hereafter  have 
in  his  possession  any  paper  stam3)ed  for  denoting  the  duties  by  this 
Act  granted,  and  which  may  be  rendered  useless  by  reason  of  any 
change  of  dies,  or  by  the  operation  of  any  of  the  provisions  of  this 
Act,  to  bring  the  same  to  the  head  office  for  stamps  in  London^ 
Edinburgh,  or  Dublin  respectively  at  any  time  withm  six  calendar 
months  next  after  the  said  fifteenth  day  d  Sept^nber  One  thousand 
eight  hundred  and  thirty-six,  or  withm  six  calendar  months  next 
after  the  same  shall  be  so  rendered  useless,  in  order  that  the  stamps 
thereon  may  be  cancelled  and  allowed ;  and  it  shall  be  lawful  for  the 
commissioners  of  stamps  and  taxes  or  their  proper  officers  to  cancel 
and  allow  such  stamps  accordingly,  and  to  stamp  such  paper  or  any 
portion  thereof,  and  any  other  paper  which  shall  oe  brought  lor  that 
purpose,  with  stamps  aenoting  tne  duty  by  this  Act  granted  to  the 
amount  or  value  of  the  stamps  so  to  be  cancelled  and  allowed  as 
aforesaid,  after  deducting  ^e  amount  of  any  discount  allowed 
thereon. 

35.  And  in  order  to  avoid  the  frequent  use  of  divers  terms  and 
expressions  in  this  Act,  and  to  prevent  any  misconstruction  of  the 
terms  and  expressions  used  therein ;  be  it  enacted,  that  wherever  in 
this  Act,  with  reference  to  any  person,  matter,  or  thing,  any  word  or 
words  is  or  are  used  importing  tne  singular  number  or  the  masculine 
gender  only,  yet  su<^  word  or  words  shall  be  understood  and  con- 
strued to  include  several  persons  as  well  as  one  person,  females  as 
well  as  males,  bodies  politic  or  corporate  as  well  as  individuals,  and 
several  matters  or  things  as  well  as  one  matter  or  thing,  unless  it  be 
otherwise  specially  provided,  or  there  be  something  in  the  subject  or 
context  repugnant  te  such  construction. 


•    SCHEDtlLE  REPERMD  TO  IN  THIS  ACT. 

SOHBDULB  (A.) 

ContainiDg  the  duties  fmposed  by  this  Act  on  Newspapers;  (that  is      £  s.  di 
to  say,) 
For  every  sheet  or  other  piece  of  paper  whereoD  any  newspaper  shall 

be  printed 0    0    1 

And  where  such  sheet  or  piece  of  paper  shall  oont«in  on  one  side 
thereof  a  saperOnies,  exclusiTe  oi  the  mnrgin  of  the  letter-press, 
exceeding  one  thousand  five  hundred  and  thirty  inches,  and 
not  exceeding  two  thousand  two  hundred  and  ninety-five 

inches,  the  additional  duty  of         0    0    0| 

And  where  thn  ssme  shall  contain  ou  one  side  thereof  a  super- 
ficies^ exclusive  of  the  inargin  of  the  letter-press,  exceeding  two 
thousand  two  hundred  and  ninety-five  iuoheSf  the  additional 
duty  of ...        ...        .M        «i4       0    0    1 
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Provided  nlways,  thAt  any  sheet  or  piece  of  paper  containing  on  6^7  ^^cll.  4, 

one  side  thereof  a  superfioieB,  exdnsive  of  tne  maivin  of  the  c.  7B 

letter-press,  not  exceeding  seren  hundred  and  sizty-nVe  inchesii  

which  shall  be  published  with  and  as  a  snpjplement  to  any 

newspaper  chargeable  with  any  of  the  duties  uoresaid,  shall  be 

chargeable  only  with  the  duty  of 0    0    0} 

ik.nd  the  following  shall  be  deemed  and  taken  to  be  newspapers 
chargeable  with  the  said  duties ;  viz. 

Any  paper  containing  publio  newp,  intelligenoe,  or  ocourrsnoes 

printed  in  any  part  of  the  United  Kingdom  to  be  dispersed  and 

made  public : 
Also  any  paper  printed  in  any  part  of  the  United  Kingdom 

weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six 

days,  containing  only  or  principally  advertisements : 
And  also  any  paper  containing  any  public  news,  intelligence,  or 

occuixences,  or  anjr  remarks  or  observations  thereon,  printed  in 

any  part  of  the  United  Kingdom  for  sale,  and  published  perio- 

diouly  or  in  parts  or  numbers  at  intervals  not  exceeding 

twenf^-six  days  between  the  publication  of  any  two  such 

papers,  parts,  or  numbers,  where  any  of  the  said  papers,  parts, 

or  numben  respectively  shall  not  exceed  two  sheets  of  the 

dimemdons  hereinafter  specified,  (exclusive  of  any  cover  or 

blank  leaf,  or  anv  other  leaf  upon  which  anv  advertisement  or 

other  notice  shall  be  printed,)  or  shall  be  pu  Dlished  for  sale  for 

a  less  sum  than  sixpence,  exclusive  of  tne  duty  by  this  Act 

imposed  thereon :  Provided  always,  that  no  quantitv  of  paper 

less  than  a  quantity  equal  to  twenty-one  inches  in  length  and 

seventeen  Inches  in  breadth,  in  whatever  way  or  form  the  same 

may  be  made,  or  may  be  divided  into  leaves,  or  in  whatever 

way  the  same  may  be  printed,  shall,  with  reference  to  any  such 

paper,  part,  or  number  as  aforesaid,  be  deemed  or  taken  to  be  a 

sheet  of  paper : 
And  provided  alsa  that  any  of  the  several  papen  hereinbefore 

described  shall  ne  liable  to  the  duties  by  this  Act  imposed 

thereon,  in  whatever  way  or  form  the  same  mav  be  printed  or 

folded,  or  divided  into  leaves  or  stitched,  and  whether  the  same 

shall  be  folded,  divided,  or  stitohed,  or  not 

EXXMFTIOIIS. 

Any  papM*  oalted  "  Police  Gaseette,  or  Hue  and  Cry,*"  published  in 

Great  Britain  by  authority  of  the  Secretary  of  State,  or  in  Ireland 

bv  the  authority  of  the  Lord  Lieutenant. 
Daily  accounts  or  bills  of  goods  imported  and  exported,  or  warrants 

or  certificates  for  the  delivery  of  goods,  and  tne  weekly  bills  of 

mortality,  and  lUso  papers  containing  any  liste  of  prices  current,  or 

of  the  state  of  the  marketa,  or  any  account  of  the  arrival,  sailing, 

or  other  circumstances  relating  to  merchant  ships  or  veinels,  or 

any  other  matter  wholly  of  a  commercial  nature,  provided  such 

billis  lists,  or  aocounte  do  not  contain  any  other  matter  than  what 

hath  been  usually  comprised  therein. 


3  Vict.  cap.  9. 


An  Ad  to  give  summary  Protection  to  Persons  employed  in  tlie  Publica-     3  vicx.  c.  9. 
tion  of  Parliamenta/ry  Papers, — [14^/i  April,  1840.]  — 

Wii£fLEAS  it  is  essential  to  the  due  and  effectual  exercise  and  discharge 
of  the  functions  and  duties  of  Parliament,  and  to  the  promotion  of 
wise  legislation,  that  no  obstructions  or  impediments  should  exist  to 
the  publication  of  such  of  the  reports,  papers,  votes,  or  proceedings 
«ff  qrtfaji  Haaae  of  Parliament  as  such  House  of  Parliament  may 
deem  fit  or  necMBny  to  be  published :  And  wheresis  obstructions  or 
impediments  to  such  pnbuoMfeion  have  arisen,  and  hereafter  may 
arise,  by  means  of  civil  or  criminal  fu*oceediugs  being  taken  against 
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8  Vict,  a  9.     perBona  employed  by  or  acting  under  tlie  authority  of  the  Honses  erf 
—  Parliament,  or  one  of  them,  in  the  publication  of  such  reports,  papers, 

votes,  or  proceedings ;  by  reason  and  for  remedy  whereof  it  is  expe- 
dient that  more  speedy  protection  should  be  afforded  to  all  perscxis 
acting  under  the  authority  aforesaid,  and  that   all  such   civil  or 
criminal  proceedings  should  be  summarily  put  an  end  to  and  detemiizied 
in  manner  hereinafter  mentioned:    Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  taid  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Proceediogs,       Parliament  assembled,  and  by  the  authority  of  the  same,  that  it  shall 
MSMTperTOn?  *^^  ™*y  ^  lawful  for  any  person  or  oersons  who  now  is  or  are,  or 
for  pubiicAtfon    hereafter  shall  be,  a  defendant  or  defenoants  in  any  civil  or  criminal 
of  papers  printed  proceeding  commenced  or  prosecuted  in  any  manner  soever,  for  or 
iiamonVto  be*'  OH  account  er  in  respect  of  the  publication  of  any  such  report,  paper, 
stayed,  upon       votes,  or  proceedings  by  such  person  or  persons,  or  by  nis,  her,  or 
oBrtSSte  and     ^'^^"^  servant  or  servants,  by  or  under  the  authority  of  either  H^oose 
affidavit  to  tbe    of  Parliament,  to  bring  beiore  the  court  in  which  such  proceeding 
^^bWcSon'STby  ®^^^  ^^®  ^^^^'^  ^^  shall  be  SO  commenced  or  prosecuted,  or  before  any 
oMero^f  either    jnd^e  of  the  same  (if  one  of  the  superior  courts  at  Westminster),  first 
House  of  giving  twenty-four  hours*  notice  oi  his  intention  so  to  do  to  the  pro- 

Parliament        secutor  or  plaintiff  in  such  proceeding,  a  certificate  under  the  h&nd 
of  the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  of 
the  Great  Seal,  or  of  the  Speaker  of  the  House  of  Lords,  for  the  time 
being,  or  of  the  Clerk  of  the  Parliaments,  or  of  the  Speaker  of  the 
House  of  Commons,  or  of  the  Clerk  of  the  same  House,  staking  that 
.     the  report,  paper,  votes,  or  proceedings,  as  the  case  may  be,  in  respect 
whereof  such  civil  or  criminal  proceeding  shall  have  been  commenced 
or  prosecuted,  was  published  by  such  person  or  persons,  or  by  his, 
her,  or  their  servant  or  servants,  by  order  or  imder  the  authority  of 
the  House  of  Lords  or  of  the  House  of  Commons,  as  the  case  may  be, 
together  with  an  affidavit  veri^ng  such  certificate ;  and  such  court 
or  judge  shall  thereupon  immediately  stay  such  civil  or  criminal  pro- 
ceeding, and  the  same,  and  every  writ  or  process  issued  therein,  uisdl 
be  and  shall  be  deemed  and  taken  to  be  finally  put  an  end  to,  deter- 
mined, and  superseded  by  virtue  of  this  Act. 
Proceedings  to        2.  And  be  it  enacted,  tnat  in  case  of  any  civil  or  criminal  proceed- 
be  stayed  when  jjjg  hereafter  to  bo  commenced  or  prosecuted  for  or  on  account  or  in 
respect  of  a  copy  respect  of  the  publication  of  any  copy  of  such  report,  paper,  votes,  or 
of  an  anthen-     proceedings,  it  shall  be  lawful  for  the  defendant  or  defendants  at  any 
ticated  report,     g^age  of  the  proceedings  to  lay  before  the  court  or  judge  such  report, 
paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit  verify- 
mg  such  report,  paper,  votes,  or  proceedings,  .and  the  correctness  of 
such  copy,  and  the  court  or  judge  shall  immediately  stay  such  civil  or 
criminal  proceeding,  and  the  same,  and  every  writ  or  process  issued 
therein,  snail  be  and  shall  be  deemed  and  taken  to  be  finally  put  an 
end  to,  determined,  and  superseded  by  virtue  of  this  Act. 
In  proceedings        3.  And  be  enacted,  that  it  shall  be  lawful  in  any  civil  or  criminal 
'°  hSS***°*^  *°y  proceeding  to  be  commenced  or  prosecuted  for  prmting  any  extract 
abfltract*of  a      f^om  or  abstract  of  such  report,  paper,  votes,  or  proceeSngs,  to  give 
paper,  it  may  be  in  evidence  under  the  general  issue  such  report,  paper,  votes,  or  pro- 
extract*  m*"^  ceedings,  and  to  show  that  such  extract  or  abstract  was  published  bcmd 
bondjidemtAe.   fide  and  without  malice;  and  if  such  shall  be  the  opinion  of  the  jury, 
a  verdict  of  not  guilty  shall  be  enteied  for  the  defendant  or  defendants. 
Act  not  to  affect      4.  Provided  always,  and  it  is  hereby  expressly  declared  and  enacted, 
thejpriviiegesof  that  nothing  herein  contained  shall  be  deemed,  or  taken,' or  held  or 
ParlUment        construed,  directly  or  indirectly,  by  implication  or  otherwise,  to  affect 
the  privilegeB  of  Parliament  in  any  manner  whatsoever. 
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6  A  6  YicT.  CAP.  4f5. 

An  Act  to  atnetid  the  Law  of  Copyright, — [Ist  Jidy,  1842.]  «  *  «  Vicr.  a  4*. 

Whereas  it  is  expedient  to  amend  the  Law  relating  to  copyright,  and 

to  afford  greater  encouragement  to  the  production  of  literary  works 

of  lasting  benefit  to  the  world:  Be  it  enacted  by  the  .Queen's  most 

eizcellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 

spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  anthorit;^  of  the  same,  that  from  the  passing  of  Bepeal  of  former 

this  Act  an  Act  passed  in  the  eighth  year  of  the  reign  of  Her  Majesty  ^°^  < 

Queen  Anne,  intituled  "  An  Act  for  the  Encouragement  of  Learning,  8  Anne,  c.  19. 

by  vestii^  the  Copies  of  Printed  Books  in  the  Authors  or  Purchasers 

of  such  Copies  during  the  Times  therein  mentioned;"  and  also  an 

Act  passed  in  the  forty-first  year  of  the  reign  of  His  Majesty  King 

George  the  Third,  intituled  "  An  Act  for  the  further  Encouragement  «  Q«o.  3»  c  iw. 

of  Learning  in  the  United  Eangdom  of  Great  Britain  and  Ireland,  by 

securing  the  Copies  and  Copyright  of  printed  Books  to  the  Authors 

of  such  Books,  or  their  Assigns,  for  tne  Time  therein  mentioned ;" 

and  also  an  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  His 

Majesty  King  George  the  Third,  intituled  "  An  Act  to  amend  the  M  Gea  s,  c.  15& 

several  Acts  for  the  Encoura^ment  of  Learning,  by  securing  the 

Copies  and  Copyright  of  printed  Books  to  the  Authors  of  such 

Books,  or  their  Assigns,"  be  and  the  same  are  hereby  repealed,  except 

so  far  as  the  continuance  of  either  of  them  may  be  necessary  for 

carrying  on  or  giving  effect  to  any  proceedings  at  law  or  in  equity 

pending  at  the  time  of  passing  this  Act,  or  for  enforcing  any  cause  of 

action  or  suit,  or  any  right  or  contract,  then  subsisting. 

2.  And  be  it  enacted,  that  in  the  construction  of  this  Act  the  word  Interpretation  of 
"  book  "  shall  be  construed  to  mean  and  include  every  volume,  part  ^^ 

or  division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published ;  that  the  words  "  dramatic 
piece"  shall  be  construed  to  mean  and  include  every  tragedy, 
comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic 
entertainment ;  that  the  word  *'  copyright "  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multi- 
plying copies  of  any  subject  to  which  the  said  word  is  herein  applied ; 
tliat  the  words  "  personal  representative  "  shall  be  construed  to  mean 
and  include  every  executor,  administrator,  and  next  of  kin  entitled  to 
administration ;  that  the  word  "  assigns  "  shall  be  construed  to  mean 
and  include  every  person  in  whom  the  interest  of  an  author  in  copy- 
right shall  be  vested,  whether  derived  &om  such  author  before  or 
after  the  publication  of  any  book,  and  whether  acquired  bv  sale,  gift, 
bequest,  or  by  operation  of  law,  or  otherwise ;  that  the  woros  "  British 
Dominions  "shall  be  construed  to  mean  and  include  all  parts  of  the 
United  E[ingdom  of  Great  Britain  and  L^land,  the  Islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and  West  Indies,  and  all  the 
colonies,  settlements,  and  possessions  of  the  Crown  which  now  are  or 
hereafter  may  be  acquired;  and  that  whenever  in  this  Act,  in 
describing  any  person,  matter,  or  thing,  the  word  importing  the 
singular  number  or  the  masculine  gender  only  is  used,  the  same  shall 
be  understood  to  include  and  to  be  applied  to  several  persons  as  well 
as  one  person,  and  females  as  well  as  males,  and  several  matters  or 
■  things  as  well  as  one  matter  or  thing,  respectively,  unless  there 
shall  be  something  in  bhe  subject  or  context  repugnant  to  such 
construction. 

3.  And  be  it  enacted,  that  the  oopprright  in  eveiT  book  which  shall  Endoranoe  of 
after  the  passing  of  this  Act  be  published  in  the  lifetime  of  its  aathor  *•"*  of  oopy- 
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6  ft  «  VioT.  0. 46.  shall  endure  for  the  nafcural  life  of  sQch  aothor,  and  for  the  farther 
j^.  . —  ^^^^  time  of  seven  years,  commencing  at  the  time  of  his  death,  and  shall 
^reaftorto  be  be  the  property  of  such  author  and  his  assigns :  Provided  always,  thai 
pubiiBhed  iu  the  if  the  said  term  of  seven  years  shall  expire  oefore  the  end  of  forty -two 
aa^Q?f  °'  y®*™  *J^om  the  first  publication  of  such  book,  the  copyright  shall  in 

that  case  endure  for  such  period  of  forty-two  years ;  and  that  the 
if  pabiisbed  after  copyright  in  every  book  which  shall  be  published  after  the  death  of 
deaSr***^'^^        its  author  shall  endure  for  the  term  of  forty-two  vears  from  the  first 
publication  thereof,  and  tihall  be  the  property  of  the  proprietor  of  the 
author's  manuscript  from  which  such  book  shall  be  first  published, 
and  his  assigns. 
In  cases  of  4.  And  wnereas  it  is  just  to  extend  the  benefits  of  this  Act  to 

Shtf ^f  term "  authors  of  books  published  before  the  passing  thereof,  and  in  which 
to  be  extended,    copyright  still  subsists ;  Be  it  enacted,  that  the  copyright  which  at 
*ha!Fbe[o*K  to     ^^®  ^™®  ^  passing  this  Act  shall  subsist  in  any  book  theretofore 
an  assignee  for    published  (except  as  hereinafter  mentioned)  shall  be  extended  and 
other  considera-  endure  for  the  full  term  provided  by  this  Act  in  cases  of  books  there- 
toire  and  ^£-    c^fi^^  published,  and  shall  be  the  property  of  the  person  who  at  the 
lion;  In  which    time  of  passing  of  this  Act  shall  be  the  proprietor  of  such  copyright : 
Sase  ante        Provided  always,  that  in  all  cases  in  which  such  copyright  shal] 
expiration  of  the  belong  in  whole  or  in  part  to  a  publisher  or  other  person  who  shall 
pro««»*J^rm,      have  acquired  it  for  otner  consideration  than  that  of  natural  love  and 
SSnbe a«rTOd°to  affection,  such  copyright  shall  not  be  extended  by  this  Act,  but  shall 
between  the       endure  for  the  term  which  shall  subsist  therein  at  the  time  of  passing 
Se  anttlor.*"*     of  this  Act,  and  no  longer,  unless  the  author  of  such  book,  if  he  sfa^ 
be  living,  or  the  personal  representative  of  such  author,  if  he  shall  be 
dead,  and  the  proprietor  of  such  copyright,  shall,  before  the  expiration 
of  such  term,  consent  and  agree  to  accept  the  benefits  of  this  Act  in 
respect  of  such  book,  and  shall  cause  a  minute  of  such  consent  in  the 
form  in  that  behalf  given  in  the  schedule  to  this  Act  annexed  to  be 
entered  in  the  book  of  registry  hereinafter  directed  to  be  kept,  in 
which  case  such  copyright  shall  endure  for  the  full  term  by  this  Act 
provided  in  cases  of  books  to  be  published  after  the  passing  of  this 
Act,  and  shall  be  the  property  of  such  person  or  persons  as  in  snch 
minute  shall  be  expressed. 
Judicial  Ck)m-         5.  And  whereas  it  is  expedient  to  provide  against  the  suppression 
Sivy*OoimSi      ^  books  of  importance  to  the  public;  be  it  enacted,  that  it  shall  be 
may  lie  nse  the  lawful  for  the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  on 
books^which  the  complaint  made  to  them  that  the  proprietor  of  the  copyright  in  any 
proprietor*^         book  after  the  death  of  its  author  has  reftised  to  republish  or  to  allow 
ra^w«8  to  P6-      the  republication  of  the  same,  and  that  by  reason  of  such  refusal  such 
SoaA  of*the'       book  may  be  withheld  firom  the  public,  to  grant  a  licence  to  sach. 
author.  complainant  to  publish  such  book,  in  such  manner  and  subject  to 

such  conditions  as  they  may  think  fit,  and  that  it  shall  be  lawfol  fbr 
such  complainant  to  publish  such  book  according  to  such  licence. 
Copies  of  books  6.  And  be  it  enacted,  that  a  printed  copy  (3  the  whole  of  every 
fhi'SS^g  Sf'  ^^^^  ^^^^^  shall  be  published  after  the  passing  of  this  Act,  together 
this  Act.  and  of  with  all  maps,  prints,  or  other  engravings  belonging  thereto,  finished 
ediSoEwto*be  *"^  coloured  in  the  same  manner  as  the  best  copies  of  the  sartte  shall 
deUyered  within  be  published,  and  also  of  any  second  or  subsequent  edition  which 
<?jrta*Q  f  h  ^*  **  shau  be  so  published  with  any  additions  or  alterations,  whether  the 
Museumr  Same  shall  be  in  letter-press,  or  in  the  maps,  prints,  or  other  engrav- 

ings belonging  thereto,  and  whether  the  first  edition  of  maok  mamk 
shall  have  been  published  before  or  after  the  prnmam  oF  ttn  Adt,  and 
also  of  any  second  or  Buhse^aont  edition  of  every  book  of  which  the 
first  or  some  precrtling  edition  shall  not  have  been  delivered  for  the 
use  of  the  Bnti^  Museum,  bounds  sewed,  or  stitched  together,  and 


Digitized  byLjOOQlC 


STATtJtJJS.  651 

upon  the  bedt  paper  on  which  the  same  shall  be  printed,  shall,  within  6  as  yict.  a  a. 
one  calendar  month  after  the  day  on  which  any  such  book  shall  first  — 

be  sold,  published,  or  offered  for  sale  within  the  bills  of  mortality,  or 
within  three  calendar  months  if  the  same  shall  first  be  sold,  published, 
or  ofiered  for  sale  in  any  other  part  of  the  United  Kingdom,  or  within 
twelve  calendar  months  after  the  same  shall  first  be  sold,  published, 
or  offered  for  sale  in  any  other  part  of  the  British  dommions,  be 
delivered,  on  behalf  of  the  publisher  thereof,  at  the  British  Museum. 

7.  And  be  it  enacted,  that  every  copv  of  any  book  which  under  the  Mode  or  deliyer- 
provisions  of  this  Act  ought  to  be  delivered  as  aforesaid  shall  be  ^«  »*  *»>«  Britteh 
delivered  at  the  British  Museum  between  the  hours  of  ten  in  the    '*"®"""- 
forenoon  and  four  in  the  afternoon  on  any  day  except  Sunday,  Ash 
Wednesday,  Good  Friday,  and  Christmas  Dajr,  to  one  of  the  officers 

of  the  said  museum,  or  to  some  person  authorised  by  the  trustees  of 
the  said  museum  to  receive  the  same,  and  such  officer  or  other  person 
receiving  such  copy  is  hereby  required  to  give  a  receipt  in  writing  for 
the  same,  and  such  delivery  shall  to  all  intents  and  purposes  be 
deemed  to  be  good  and  sufficient  delivery  under  the  provisions  of 
this  Act. 

8.  And  be  it  enacted,  that  a  copy  of  the  whole  of  every  book,  and  a  copy  of  every 
of  any  second  or  subsequent  edition  of  every  book  containing  additions  **°^^*L^,J®^" 
and  alterations,  together  with  all  maps  and  prints  belonging  thereto,  month  after  ^ 
which  after  the  passing  of  this  Act  shall  be  published,  shall,  on  demand  to  the 
demand  thereof  in  writing,  left  at  the  place  of  abode  of  the  publisher  sSSawfrJ** 
thereof,  at  any  time  withm  twelve  months  next  after  the  publication  Oompany,  for 
thereof,  under  the  hand  of  the  officer  of  ihe  Company  of  Stationers  ^  'rfiST^Sf 
who  shall  from  time  to  time  be  appointed  by  the  said  company  for  BoSfeianat  * 
the  purposes  of  this  Act,  or  under  the  hand  of  any  other  person  Oxford,  the 
thereto  authorised  by  the  persons  or  bodies  politic  and  corporate,  S*o2nibrid2^ 
proprietors  and  managers  of  the  libraries  following,  (i;ic2eZ/c*6/,)  the  the  Faculty  of 
Bodleian  Library  at  Oxford,  the  Public  Library  at  Cambridge,  the  BdiSSJ*^*^^^! 
Library  of  the  Faculty  of  Advocates  at  Edinburgh,  the  Library  of  that  o??ilirfty 
the  College  of  the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth  OoU«ge,  Dubito. 
near  Dublin,  be  delivered,  upon  the  paper  of  which  the  largest 

number  of  copies  of  such  book  or  edition  snail  be  printed  for*sale,  in 
the  like  condition  as  the  copies  prepared  for  sale  by  the  publisher 
thereof  respectively,  within  one  month  after  demand  made  tnereof  in 
writing  as  aforesaid,  to  the  said  officer  of  the  said  Company  of 
Stationers  for  the  time  being,  which  copies  the  said  officer  shall  and 
he  is  hereby  required  to  receive  at  the  hall  of  the  said  company,  for 
the  use  of  the  library  for  which  such  demand  shall  be  made  within 
such  twelve  months  as  aforesaid;  and  the  said  officer  is  hereby 
required  to  g^ve  a  receipt  in  writing  for  the  same,  and  within  one 
month  after  any  such  Book  shall  be  so  delivered  to  him  as  aforesaid 
to  deliver  the  same  for  the  use  of  such  library. 

9.  Provided  also,  and  be  it  enacted,  that  u  any  publisher  shall  be  PabUshera  may 
desirous  of  delivering  the  copy  of  such  book  as  shall  be  demanded  on  ^^•'j^^J^ 
behalf  of  any  of  the  said  libraries  at  such  library,  it  shall  be  lawftd  ubn?iea,  instead 
for  him  to  deliver  the  same  at  such  library,  free  of  expense,  to  such  of  at  the 
librarian  or  other  person  authorised  to  receive  the  same  (who  is  compan™ 
hereby  required  in  such  case  to  receive  and  f^ve  a  receipt  in  writing 

for  the  same),  and  such  delivery  shall  to  all  intents  ana  purposes  of 
this  Act  be  held  as  equivalent  to  a  delivery  to  the  said  omcer  of  the 
Stationers  Company. 

10.  And  be  it  enacted,  that  if  any  publisher  of  any  such  book,  or  PeDalty  for 

of  any  second  or  subsequent  edition  of  any  such  book,  shall  neglect  5ertni*<S>tea  for 
to  deliver  the  same,  pursuant  to  this  Act,  he  »liail  for  every  such  the  jabSrSe 
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s  *  6  Yicr.  a  4ft.  defanlt  forfeit  besides  the  value  of  snoh  copy  of  such  book  or  edition 
—         which  he  ought  to  have  delivered,  a  sum  not  exoeedins;  five  pounds, 
to  be  recovered  by  the  librarian  or  other  officer  (propeny  authorised) 
of  the  library  for  the  use  whereof  such  copy  should  have  been 
delivered,  in  a  summary  way,  on  conviction  before  two  justices  of  the 
peace  for  the  county  or  place  where  the  publisher  making  default 
shall  reside,  or  by  action  of  debt  or  other  proceeding  of  the  like 
nature,  at  the  suit  of  such  librarian  or  other  officer,  in  any  court  of 
record  in  the  United  Kingdom,  in  which  action,  if  the  plaintiff  shall 
obtain  a  verdict,  he  shall  recover  his  costs  reasonably  incnired,  to  be 
taxed  as  between  attorney  and  client. 
Book  of  registry      ^^'  ^^^  ^  i^  enactea,  that  a  book  of  registry,  wherein  may  be 
to  be  kept  at       registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copyright 
statioiien  haiL    q£  ^Qoks,  and  assignments  thereof,  and  in  dramatic  and  musical 
pieces,  whether  in  manuscript  or  otherwise,  and  licenses  affecting 
such  copyright,  shall  be  kept  at  the  hall  of  the  Stationers  Company, 
by  the  officer  appointed  by  the  said  company  for  the  purposes  of  this 
Act,  and  shall  at  all  convenient  times  be  open  to  the  inspection  of  any 
person,  on  payment  of  One  shilling  for  every  entry  which  shall  lie 
searched  for  or  inspected  in  the  said  book ;  and  that  such  officer  shall, 
whenever  thereunto  reasonably  required,  give  a  copy  of  any  entry  in 
such  book,  certified  under  his  nana,  and  impressed  with  the  stamp  of 
the  said  company,  to  be  provided  by  them  for  that  purpose,  and 
which  they  are  hereby  required  to  provide,  to  anv  person  requiring 
the  same,  on  payment  to  him  of  the  sum  of  five  shillings ;  and  such 
copies  so  certified  and  impressed  shall  be  received  in  evidence  in  all 
courts,  and  in  all  summary  proceedings,  and  shall  be  prinid  facie 
proof  of  the  proprietorship  or  assignment  of  copyright  or  license  ae 
therein  express^,  but  suoject  to  be  rebutted  by  other  evidence,  and 
in  the  case  of  dramatic  or  musical  pieces  shall  \>eprifnd  facie  proof  of 
the  right  of  representation  or  performance,  subject  to  be  rebutted  as 
aforesaid. 
HaUng  a  false        ^^-  And  be  it  enacted,  that  if  any  person  shall  wilftilly  make  or 
entry  in  the  book  cause  to  be  made  any  false  entry  in  the  registry  book  of  the  Sta- 
jJiSSSnor.     tioners  Company,  or  shall  wilfully  produce  or  cause  to  be  tendered  in 
evidence  any  paper  falsely  purporting  to  be  a  copy  of  any  entry  in 
the  said  book,  he  shall  be  guilty  of  an  indictable  misdemeanour,  and 
shall  be  puni^ed  accordingly. 
Bntries  of  copy-      13.  And  be  it  enacted,  that  after  the  passing  of  this  Act  it  shall  be 
^wA  faTi'^book  ^^^"^^  ^^  ^^®  proprietor  of  copyright  in  any  book  heretofore  pub- 
oi  r^istry?         Hshed,  or  in  any  book  hereafter  to  be  published,  to  make  entry  in  the 
registry  book  of  the  Stationers  Company  of  the  title  of  sacn  book, 
the  time  of  the  first  publication  thereof,  the  name  and  place  of  abode 
of  the  publisher  thereof,  and  the  name  and  place  of  abode  of  the  pro- 
prietor of  the  copyright  of  the  said  book,  or  of  any  portion  of  such 
copyright,  in  the  form  in  that  behalf  given  in  the  schedule  to  thi.s 
Act  annexed,  upon  payment  of  the  sum  of  five  shillings  to  the  officer 
of  the  said  company;  and  that  it  shall  be  lawful  ror  every  such 
registered  proprietor  to  assign  his  interest,  or  any  portion  of  his 
interest  therein,  by  making  entry  in  the  said  book  of  registry  of 
such   assienmsnt,  and    of   the   name  and  place  of    abode  of  the 
assignee  thereof,  in   the   form   given   in  that  behalf  in  the  said 
schedule,  on  payment  of  the  like  sum;    and  such  assignment  so 
entered  shall  oe  effectual  in  law  to  all  intents  and  purposes  what- 
soever, without  being  subject  to  any  stamp  or  duty,  and  shall  be 
of  the  same  foree  and  effect  as  if  such  assignment  had  been  made 
by  deed. 
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14.  And  be  it  enacted,  that  if  any  person  shall  deem  himself  5  a  6  Vier.  a  4& 
aggrieved  by  anjr  entry  made  under  colour  of  this  Act  in  the  said  p^ — 
book  of  registry,  it  shall  be  lawfol  for  snch  person  to  apply  by  motion  ^^torod  by 
to  the  Court  of  Qneen's  Bench,  Court  of  Common  Pleas,  or  Court  of  any  entry  in  the 
Exchequer,  in  term  time,  or  to  apply  by  summons  to  any  judge  of  ^y  appij^*!? 
either  of  such  courts  in  vacation,  for  an  order  that  such  entry  may  be  court  of  Uw  in 
expunged  or  varied;  and  that  upon  any  such  application  by  motion  S'SeS^"     h 
or  summons  to  either  of  the  said  courts,  or  to  a  jud^  as  aforesaid,  ^^.y  ordOTraoh^ 
sach  court  or  judge  shall  make  such  order  for  expungmg,  vaiying,  or  entry  to  be 
confirming  such  entry,  either  with  or  without  costs,  as  to  such  court  J^jJoged. 

or  judge  maII  seem  just ;  and  the  officer  appointed  by  the  Stationers 
Company  for  the  purposes  of  this  Act  shall,  on  the  production  to  him 
of  any  such  order  for  expunging  or  varying  any  such  entry,  expunge 
or  vary  the  same  accordmg  to  the  requisitions  of  such  order. 

15.  And  be  it  enacted,  uiat  if  any  person  shall,  in  any  part  of  the  Remedy  for  the 
British  dominions,  after  the  passing  of  thi.^  Act,  print  or  cause  to  be  P*'*^^.**'  ^^'^ 
printed,  either  for  sale  or  exnortation,  any  book  in  which  there  shall  ©ief  ^^  * 
be  subsisting  copyright,  witnout  the  consent  in  writing  of  the  pro- 

Erietor  thereof,  or  shall  import  for  sale  or  hire  any  such  book  so 
Aving  been  uxilawf ully  printed  fh)m  parts  beyond  the  sea,  or,  know- 
ing such  book  to  have  been  so  unlawfully  printed  or  imported,  shall 
seU,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published, 
or  exposed  to  sale  or  hire,  or  shall  have  in  his  possession,  for  sale  or 
hire,  any  such  book  so  unlawfully  printed  or  imported,  without  such 
consent  as  aforesidd,  such  offender  shall  be  liable  to  a  special  action 
on  the  case  at  the  suit  of  the  proprietor  of  such  copyright,  to  be 
brought  in  any  court  of  record  in  that  part  of  the  British  dominions 
in  which  the  offence  shall  be  committed :  Provided  idways,  that  in 
Scotland  such  offender  shall  be  liable  to  an  action  in  the  Court  of 
Session  in  Scotland,  which  shall  and  may  be  brought  and  prosecuted 
in  the  same  manner  in  which  any  other  action  of  damages  to  the  like 
amount  may  be  brought  and  prosecuted  there. 

16.  And  oe  it  enacted,  that  after  the  passing  of  this  Act,  in  any  in  aotiaiiB  f or 
action  brought  within  the  British  dominions  a^inst  any  person  for  pinoyttedefeit- 
printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  importing,  noSoe^f  ?e 
selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  objections  to  the 
imported^  sold,  polished,  or  exposed  to  sale  or  hire,  any  such  book,  JwohhemMlM 
the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff  a  notice  to  raiy. 

in  writing  of  anv  objections  on  which  he  means  to  rely  on  the  trial  of 
such  action ;  ana  if  the  nature  of  his  defence  be,  that  the  plaintiff  in 
such  action  was  not  the  author  or  first  publisher  of  the  booK  in  which 
he  shall  by  such  action  daim  copyright,  or  is  not  the  proprietor  of  the 
copyright  therein,  or  that  some  other  person  than  the  plaintiff  was 
the  autibor  or  first  publisher  of  such  book,  or  is  the  proprietor  of  the 
copyright  therein,  then  the  defendant  shall  specify  in  such  notice  the 
name  of  the  person  who  he  alleges  to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprietor  of  the  copyright  therein, 
together  with  the  title  of  such  book,  and  the  time  when  and  the  place 
where  such  book  was  first  published,  otherwise  the  defendant  in  such 
action  shall  not  at  the  truJ  or  hearing  of  such  action  be  allowed  to 
give  any  evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copyright  as 
aforesaid,  or  that  he  was  not  the  proprietor  of  the  copyright  therein ; 
and  at  such  trial  or  hearing  no  otner  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  £fendant  than  the  objection  stated  in  such 
notice,  or  that  any  other  person  was  the  author  or  first  publisher  of 
such  booky  or  the  proprietor  of  the  copyright  thereiui  than  the  person 
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0  Ik  6  Vicr.  G  45.  specified  in  snch  notice,  or  give  in  evidenoe  in  support  of  his  defence 
—  any  other  book  than  one  substantially  con  esponding  in  title,  time, 

and  place  of  publication  with  the  title,  time,  and  place  specified  in  audi 

notice. 
Vo  person  ex-  17.  And  be  it  enacted,  that  after  the  passing  of  this  Act  it  shall 
tof^&a^ESf*^  ^^*  ^®  lawful  for  any  person,  not  being  the  proprietor  of  the  eopy- 
ixnport  into  the  right,  or  some  person  authorised  by  him,  to  import  into  any  part  of 
Britteh  Domi-  the  United  Eangdom,  or  into  any  other  part  of  tne  British  dominions, 
hireanjTbook^'  ^or  sale  or  hire,  any  printed  boot  first  composed  or  written  or  printed 


flnit  compoeed,  and  published  in  any  part  of  the  said  United  Kingdom,  wherein  there 
S^tedKta'g *  ^^^  ^  copyright,  and  reprinted  in  any  country  or  place  whataoeTer 
dom,  and  re-  out  of  the  British  dominions ;  and  if  any  person,  not  being  snch  pro- 
printed  eiK"-  prietor  or  person  authorised  as  aforesaid,  shall  import  or  bring,  or 
peiudty^*?  for-  cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such  printed 
festure  thereof,  book,  into  any  part  of  the  British  dominions,  contrary  to  the  trae 
ud  doabto  Iho  ^^^^  ^id  meaning  of  this  Act,  or  shall  knowingly  sell,  puhlish,  or 
Tftioe.  expose  to  sale  or  let  to  hire,  or  have  in  his  possession  for  sale  or  hire, 

any  such  book,  then  every  such  book  shall  be  forfeited,  and  shall  be 
seized  by  any  officer  of  customs  or  excise,  and  the  same  shall  be 
destroyed  by  such  officer ;  and  every  person  so  offending,  being  duly 
convicted  thereof  before  two  justices  of  the  peace  for  the  county  or 
place  in  which  such  book  shall  be  found,  shall  also  for  every  such 
Books  may  be     offence  forfeit  the  sum  of  ten  pounds,  and  double  the  value  of  every 
of 'cultoniB^r^"  copy  of  such  book  which  he  shall  so  import  or  cause  to  be  imported 
ezdae.  into  any  part  of  the  British  dominions,  or  shall  knowingly  sell,  publish, 

or  expose  to  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published,  ex- 
exposed  to  sale  or  let  to  hire,  or  shall  have  in  his  possession  for  sale  or 
hire,  contrary  to  the  true  intent  and  meaning  of  this  Act,  five  pounds 
to  the  use  of  such  officer  of  customs  or  excise,  and  the  remainder  of 
the  penalty  to  the  use  of  the  proprietor  of  the  copyright  in  such  boc^. 
Ai  to  the  copy.       18.  And  be  it  enacted,  that  when  any  publisher  or  other  person 
iolBdUL  *°Sck!i*"  8^^1»  before  or  at  the  time  of  the  passing  of  this  Act,  have  prqjectecU 
oSB!«nlworkB   conducted,  and  carried  on,  or  shall  hereafter  project,  conduct,  and 
pnbiiahed  in  a     carry  On,  or  be  the  proprietor  of  any  encydopaaoia,  review,  magasdne, 
w'mSliiSiel"'    periodical  work,  or  work  published  in  a  series  of  books  or  parts,  or  any 
[)ook  whatsoever,   and  shall  have  employed  or   shall  employ   any 
persons  to  compose  the  same,  or  any  volumes,  parts,  essays,  articles, 
or  portions  thereof,  for  publication  in  or  as  part  of  the  same,  and 
sucn  work,  volumes,  parts,  essays,  articles,  or  portions  shall  have 
been  or  shall  hereafter  be  composed  under  such  employment,  on 
the  terms  that  the  copyright  tnerein  shall  belong  to  such   pro- 
prietor, projector,  publisher,  or  conductor,  and  paid  for  by  sndi 
proprietor,  projector,  publisher,  or  conductor,  the  copyriffht  in  every 
such  encyclopsddia,  review,  magazine,  periodical  work,  ana  work  pnb- 
hshed  in  a  series  <^  books  or  parts,  and  in  every  volume,  part,  essay, 
article,  and  portion  so  composed  and  paid  for,  sliaU  be  the  property  of 
such  proprietor,  projector,  publisher,  or  other  conductor,  who  shall 
enjoy  the  same  rights  as  if  he  were  the  actual  author  thereof,  and 
shall  have  such  term  of  copyright  therein  as  is  given  to  the  authors  of 
books  by  this  Act ;  except  only  that  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews,  magazines, 
or  other  periodical  works  of  a  like  nature,  after  the  term  of  twenty- 
eight  years  from  the  first  publication  thereof  respectively  the  right  of 
pubUsning  the  same  in  a  separate  form  shall  revert  to  the  author  for 
the  remainder  of  the  term  given  by  this  Act :  Provided  always,  that 
during?  the  term  of  twenty-eight  years  the  said  proprietor,  projector, 
publiiiher,  or  conduotov  BbAll  not  publish  any  .soQh  essay,  article,  or 
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portion  separately  or  singly  without  the  consent  previously  qbtained  s  «  e  Vicr.  c.  4ft. 
of  tlie   author  thereof,  or  nis  assigns :  Provided  also,  that  nothing  — 

herein  contained  shall  alter  or  affect  the  right  of  any  person  who  shaU  ^JSoS  who 
lukve  been  or  who  shall  be  so  employed  as  aforesaid  to  publish  any  hvn  roaerved 
BTLcli  his  composition  in  a  separate  form,  who  by  any  contract,  express  pnbiJfuIiS^ttieir 
or   iin])lied,  may  have  reserved  or  may  hereafter  reserve  to  himself  SrticieBto  a  ^ 
Buch  right ;  but  every  author  reserving,  retaining,  or  having  such  "pw^te  form. 
ri^ht  shall  be  entitled  to  the  copyright  in  such  composition  when 
pi^lished  in  a  separate  form,  according  to  this  Act,  without  prejudice 
to  the  riffht  of  such  proprietor,  projector,  publisher,  or  conductor  as 
aforesaif 

19.     And  be  it  enacted,  that  the  proprietor  of  the  copyright  in  any  Propriators  of 
encyclopssdia,  review,  magazine,  periodical  work,  or  otner  work  pub-  encyciopaadiM, 
lisbed  in  a  series  of  books  or  parts,  shall  be  entitled  to  all  the  benefits  wOTk^piwiSSfd 
of  the  registration  at  Stationers  Hall  under  this  Act,  on  entering  in  in  a  series,  may 
the    said  book  of  registry  the  title  of  such  encyclopaBdia,  review,  stationen?*HaU, 
periodical  work,  or  other  work  published  in  a  series  of  books  or  parts,  the  and  thereon 
time  of  the  first  publication  of  the  first  volume,  number,  or  part  thereof,  ^»*®  thebeneflt 
or  ol  the  first  number  or  volume  first  published  after  the  passing  of  Son  of  l^*"*" 
this  Act  in  any  such  work  which  shall  nave  been  published  heretofore,  whole. 
and  the  name  and  place  of  abode  of  the  proprietor  thereof,  and  of 
the  publisher  thereof,  when  such  publisher  shall  not  also  be  the 
proprietor  thereof. 

20.  And  whereas  an  Act  was  passed  in  the  third  year  of  the  reign  of  nte  proviaionfl 
hia  late  M^'esty,  to  amend  the  law  relating  to  dnunatic  literary  pro-  **'ia**J^2ii*' 
perty,  and  it  is  expedient  to  extend  the  term  of  the  sole  liberty  of  J^ mnsicaioom- 
representing  dramatic  pieces  ^ven  by  that  Act  to  the  foil  time  bv  portions,  and 
this  Act  provided  for  the  contmuance  of  copyright :  And  whereas  it  SpyrSht  as 
is  expedient  to  extend  to  musical  compositions  the  benefits  of  that  provided  by  fhis 
Act,  and  also  of  this  Act ;  be  it  therefore  enacted,  that  the  provi-  ^^ffij^/® 
sions  of  the  said  Act  of  his  late  Maiesty,  and  of  this  Act,  shall  apply  repraeen^ 
to  musical  compositions,  and  that  tne  sole  liberty  of  representing  or  dramatic  ptooea 
performing,  or  causing  or  permitting  to  be  represented  or  performed,  JJliSoaWoM. 
any  dramatic  piece  or  musical  composition,  shall  endure  and  be  the 
property  of  the  author  thereof,  ana  his  assigns,  for  the  term  in  this 
Act  provided  for  the  duration  of  copyright  in  books;  and  the  provi- 
sions hereinbefore  enacted  in  respect  of  the  property  of  such  copy- 
right, and  of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
senting or  performing  any  dramatic  piece  .or  musical  composition,  as 
if  the  same  were  herem  expressly  re-enacted  and  applied  thereto,  save 
and  except  ihsA  the  first  public  representation  or  performance  d^  any 
dramatio  piece  or  musical  composition  shall  be  deemed  eauivalent,  in 
the  construction  of  this  Act,  to  the  first  publication  of  any  book : 
Provided  always,  that  in  case  of  any  dramatic  piece,  or  musical  com- 
position in  manuscript,  it  shall  be  sufficient  for  the  person  having  the 
sole  liberty  of  representing  or  performing,  or  causing  to  be  repre- 
sented or  performed  the  same,  to  register  only  the  title  thereof^  the 
name  and  place  of  abode  of  the  author  or  composer  thereof,  the  name 
and  place  of  abode  of  the  proprietor  thereof,  and  the  tune  and  place  d 
its  m'st  representation  or  performance. 

21.  And  be  it  enacted,  tnat  the  person  who  shall  at  any  time  have  Proprietors  of 
the  sole  liberty  of  representing  such  dramatio  piece  or  musical  com-  jSitto^ropreaai 


position  shall  have  and  enjoytne  repo^edies  given  and  provided  in  the  tations  £S^ 
said  Act  of  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  ^^^  ^ 
King  William  the  Fourth*  passed  to  amend  the  laws  relating  to  ^  ^  4  wuTi, 
dramaiic  literary  property,  during  the  whole  of  his  interest  therein,  o.  u 
as  fully  as  if  the  same  wor^  reieQ^icte^  in  ti^  Act^ 
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5ft  6  Vict  a  4& 

ABBlgnment  of 
oopyrigbt  of  a 
drainafclc  piece 
not  to  convey 
the  right  of 
representation. 

Books  pirated 
shall  become 
the  property  of 
the  proprietor  of 
the  copyright, 
and  may  be 
recorered  by 
action. 


No  pronristor  of 
oopyrlgnt  corn* 
mencing  after 
this  Act  shall 
sne  or  proceed     p] 
for  any  infringe-  f. 
ment  before         "' 
making  entry  tn 
the  book  of 
registry. 


Provfsofor 
dramatic  pieces. 


Copyright  shall 
be  personal 
property. 


General 


Umitation  of 


not  to  extend  to 
actions,  Ac.  in 
respect  of  the 
delivery  of 
books. 


22.  And  be  it  enacted,  that  no  asBignment  of  the  copyright  of  an^ 
book  consisting  of  or  containing  a  dramatic  piece  or  miisic^  com  posi- 
tion shall  be  holden  to  convey  to  the  assignee  the  right  of  representing 
or  performing  such  dramatic  piece  or  musical  composition,  unless  an 
entry  in  the  said  registry  book  shall  be  made  of  such  assignment, 
wherein  shall  be  expressed  the  intention  of  the  parties  that  such  right 
should  pass  by  such  assignment. 

23.  And  be  it  enacted,  that  all  copies  of  any  book  wherein  there  shall 
be  copyright,  and  of  which  entry  shall  have  been  made  in  the  said 
registry  book,  and  which  shall  have  been  unlawfully  i)rinted  or  im- 
ported without  the  consent  of  the  registered  proprietor  of  such 
copyright,  in  writing  under  his  hand  first  obtained,  shall  be  deemed 
to  be  the  property  of  the  proprietor  of  such  copyright,  and  who  shall 
be  registered  as  such,  and  such  registered  proprietor  shall,  after 
demand  thereof  in  writing,  be  entitled  to  sue  for  and  recover  the 
same,  or  damages  for  the  detention  thereof,  in  an  action  of  detinue, 
from  any  party  who  shall  detain  the  same,  or  to  sue  for  and  recover 
damages  for  the  conversion  thereof  in  an  action  of  trover. 

24.  And  be  it  enacted,  that  no  proprietor  of  copyright  in  any  book 
which  shall  be  first  pubhshed  after  the  passing  of  this  Act  shall 
maintain  any  action  or  suit,  at  law  or  in'  equity,  or  any  summary 

roceeding,  in  respect  of  any  infringement  of  sudi  copyright,  unless 
e  shall,  before  commencing  such  action,  suit,  or  proceeding,  have 
caused  an  entry  to  be  made,  in  the  book  of  registiy  of  the  Stationers 
Company,  of  such  book,  pursuant  to  this  Act :  Provided  always,  that 
the  omission  to  make  such  entry  shall  not  affect  the  copyright  in  any 
book,  but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringe- 
ment thereof  as  aforesaid :  Proviaed  also,  that  nothing  herein  con- 
tained shall  prejudice  the  remedies  which  the  proprietor  of  the  sole 
hb«rty  of  representing  any  dramatic  piece  shall  have  by  virtue  of  the 
Act  passed  m  the  third  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  to  amend  the  laws  relating  to  dramatic  literarv 
property,  or  of  this  Act,  although  no  entry  shall  be  made  in  the  book 
of  registry  aforesaid. 

25.  And  be  it  enacted,  that  all  copyright  shall  be  deemed  personal 
property,  and  shall  be  transmissible  by  bequest,  or,  in  case  of  in- 
testacy, shall  be  subject  to  the  same  law  of  distribution  as  other 
personal  property,  and  in  Scotland  shall  be  deemed  to  be  personal 
and  moveable  estete. 

26.  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  commenced 
or  brought  against  any  person  or  persons  whomsoever  for  doing  or 
causing  to  be  done  anything  in  pursuance  of  this  Act,  the  defendant 
or  defendants  in  such  action  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence ;  and  if  upon  such  action  a  verdict 
shall  DC  g^ven  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suited, or  discontinue  his  action,  then  the  defendant  shall  have  and 
recover  his  full  costs,  for  which  he  shall  have  the  same  remedy  as  a 
defendant  in  any  case  by  law  hath ;  and  that  all  actions,  suits,  bills, 
indictments,  or  informations  for  any  offence  that  shall  be  committed 
against  this  Act  shall  be  brought,  sued,  aiid  commenced  within  twelve 
calendar  months  next  after  such  offence  committed,  or  else  the  same 
shall  be  void  and  of  non'^  effect ;  provided  that  such  limitation  of  time 
shall  not  extend  or  be  construed  to  extend  to  any  actions,  suits,  or 
other  proceedings  which  under  the  authority  of  this  Act  shall  or 
maJT  be  brought,  sued,  or  commenced  for  or  in  respect  of  any  copies 
of  books  to  be  delivered  for  the  use  of  the  British  Museum,  or  of  any 
one  of  the  four  librsries  hardnbefore  mentioned. 
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27.  Proyided  always,  and  be  it  enacted,  that  nothing  in  this  Act 
contained  shall  affect  or  alter  the  rights  of  the  two  uniyersities  of 
Oxford  and  Cambridge,^  the  colleges  or  honses  of  learning  within  the 
same,  the  four  Universities  in  Scotland,  the  College  of  the  Holy  and 
Undivided  Trinity  of  Queen  Elizabeth,  near  Dubhn,  and  the  several 
colleges  of  Eton,  Westminster,  and  Winchester,  in  any  copyrights 
heretofore  and  now  vested  or  hereafter  to  be  vested  in  such  universi- 
ties and  colleges  respectively,  anything  to  the  contrary  herein  con- 
tained notwithstanding. 

28.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  Act  con- 
tained shall  affect,  alter,  or  vary  anj  right  subsisting  at  the  time  of 
passing  of  this  Act,  except  as  herein  expressly  enacted ;  and  all  con- 
tracts, agreements,  and  obligations  made  and  entered  into  before  the 
passing  of  this  Act,  and  all  remedies  relating  thereto,  shall  remain  in 
full  force,  anything  herein  contained  to  the  contrary  notwithstanding. 

29.  And  be  it  enacted,  that  €his  Act  shall  extend  to  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  to  every  part  of  the 
British  dominions. 

30.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed 
by  any  Act  to  be  passed  in  the  present  Session  of  Parliament. 


6  ft  6  Vict,  c  4S. 

Saving  the 
rlghtaof  the 
UiilverBltieR, 
a.nd  the  College! 
of  Eton,  Weat- 
mlnster,  ami 
Winchester. 


Saving  all  rab- 
Bls'lng  rif^htii, 
contracUi,  nn  I 
engagements. 


Extent  of  the 
Act 


Act  may  be 
•mended  this 
aeasion. 


SCHEDULE  TO  WHICH  THE  PRECEDING  ACT  REPEE8 

No.  1. 

FoBM  OF  MnruTB  of  Consent  to  bb  ertebbd  at  Stationers  Hall. 

We  the  nndenigned,  A.B.  of  *tfae  author  of  a  certain  book,  Intituled  T.Z. 

Sor  the  personal  representative  of  the  author,  m  the  case  mmf  6e],  and  C.D.  of 
io  hereby  certify,  tnat  we  have  consented  and  atrreed  to  accept  the  benefits  of  the 
Act  passed  in  the  fifth  year  of  the  reign  of  Her  Majesty  Qneen  Victoria,  cap.  , 
for  the  extention  of  the  term  of  copyright  therein  provided  by  the  said  Act,  and 
hereby  declare  that  such  extended  term  of  copyright  therein  is  the  property  of  the 
said  A.B.  or  C7.Z>. 
Dated  this  day  of  18    . 

(Signed)       A,R 
Witness  .  CM, 

To  the  Begistering  Officer  appointed  by  the  Stationers  Company. 


No.  2. 

Form  of  BSQtTiBiNa  Entet  of  PBOpRnrroBSHip. 

I  A,B,  of  do  hereby  certify,  that  I  am  the  proprietor  of  the  copyright  of 

a  book,  intituled  F.Z.,  and  I  hereby  require  yon  to  make  entry  in  the  register 
book  of  the  Stationers  Company  of  my  proprietorship  of  such  copyrighti  according 
to  the  particulars  underwritten. 


Title  of  Book. 


Name  of  Publisher, 

and 
Place  of  Publication. 


Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright 


Date  of 
Fhvt  Publication. 


Y.Z. 


A.B, 


P«fpd  tliis  day  of 

Witness,  CD. 


18    . 


(Signed)        A  B. 
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6  ft  6  Vict.  o.  «.  No.  8. 

Obiodcal  Estbt  of  PBOPBnproBSHXP  or  Coptkioht  of  a  Book. 


Time  of 
making 
the  Entry. 


Title  of 
Book. 


r.z. 


Name  of  the 

Publisher,  and 

Plaoe  of  PubUcatioxL 


A.B. 


Name  and  Plaoe 
of  Abode  of  the 

Proprietor 
of  the 

Ck>pyrlght 


CD, 


Date  of  First 
PttblkaatiOB. 


No.  4f 

FOBM  OF  COKCUBRENCB  OF  THB  PARTY  ASSIONINO  IB  ABT  BOOK  PBBinoUSLT  ' 

I^EOISTEBED. 

I  A.K  of  bein^  the  assignor  of  the  copyright  of  the  book  hereander 

described,  do  hereby  require  you  to  make  entry  of  the  assignment  of  the  copyright     i 
therein.  ' 


Title  of  Sook. 

Assignor  of  the  Copyright. 

Assignee  of  Copyright 

r.z. 

A.B, 

CD. 

Bated  this 


day  of 


18 


(Signed) 


A.B, 


No.  5. 


FOBM  OF  BNTBT 

OP  AsSiaNMEBT  OF  GOPTBIGHT  IN  ANY 
BBOISTBBBD. 

Book  PEEviouatT 

Date  of  Entry. 

TiUe  of  Book. 

Assignor  of  the 
Copyright 

Assignee  off 
Copyright. 

laa  out  the  title  of 
the  bookf  and  refer  to 
the  page  of  the  regis- 
trylHwkm  which  the 

oomrioht   thereof  is 

A.R 

an. 

6  &  6  Vict.  cap.  100. 

0  AeVidLclOO.  An  Ad  to  consolidate  and  amend  the  Laws  relafing  to  the  Copyright  of 
—  'Designs  for  ornamenting  Articles  of  Manufacture. — [10m  Attgusi, 

1842.] 

Whsbeas  by  the  several  Acts  mentioned  in  the  schedule  (A.)  to  this 
Act  annexed  there  was  g^ranted,  in  respect  of  the  woven  fabrics  therein 
mentioned,  the  sole  right  to  use  any  new  and  original  pattern  for 
printing  the  same  during  the  period  of  three  calendar  months  :  And 
whereas  by  the  Act  mentioned  in  the  schedule  (B.)  to  this  Act  annexed 
there  was  grranted,  in  respect  of  all  articles  except  lace,  and  except  the 
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articles  within  the  meaning  of  the  Acts  hereinbefore  referred  to,  the  sftfiVicT.cioa 
sole  right  of  using  any  new  and  original  design,  for  certain  purposes,  — 

during  the  respective  periods  therein  mentioned ;  but  forasmuch  as 
the  protection  afforded  by  the  said  Acts  in  respect  of  the  application 
of  designs  to  certain  articles  of  manufacture  is  insufficient,  it  is  expe- 
dient to  extend  the  same,  but  upon  the  conditions  hereinafter -ex- 
pressed i  Kow  for  that  purpose,  and  for  the  purpose  of  consolidating 
the  provisions  of  the  said  Acts,  be  it  enacted  oy  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  this  Act  shall  come  Commencement 
into  operation  on  the  first  day  of  September  one  thousand  eight  ^'jj^'  "f  ? 
hundred  and  forty -two,  and  that  thereupon  all  the  said  Acts  men-  acST^    ormer 
tioned  in  the  said  schedules  (A.)  and  (B.)  to  this  Act  annexed  shall  be 
and  they  are  hereby  repealed. 

2.  Provided  always,  and  be  it  enacted,  that  notwithstanding  such  ProviBo  aa  to 
repeal  of  the  said  Acts  every  copyright  in  force  under  the  same  shall  ^^'f^**  °"^^' 
continue  in  force  till  the  expu»tion.of  such  copyright;  and  with  "*' 
regard  to  all  offences  or  injuries  committed  against  any  such  copy- 
right before  this  Act  shall  come  into  operation,  eveiy  penalty  imposed 

and  every  remedy  given  by  the  said  Acts,  in  relation  to  any  such 
offence  or  injury,  shall  be  applicable  as  if  such  Acts  had  not  been 
repealed;  but  with  regard  to  such  offences  or  injuries  committed 
against  any  such  copyright  after  this  Act  shall  come  into  operation, 
every  penalty  imposed  and  every  remedy  given  bv  this  Act  in  rela- 
tion to  any  such  offence  or  injury  shall  be  applicable  as  if  such  copy- 
right had  been  conferred  by  this  Act. 

3.  And  with  regard  to  any  new  and  original  design  (except  for  Grant  of  eopy- 
sculpture  and  other  things  within  the  provisions  of  the  several  Acts  '^*'**' 
mentioned  in  the  schedule  (G.)  to  this  Act  annexed),  whether  such 

design  be  applicable  to  the  ornamenting  of  any  article  of  manufacture, 
or  of  any  substance,  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  and  that  whether  such  design  be  so  applicable  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for 
any  two  or  more  of  such  purposes,  and  by  whatever  means  such 
design  may  be  so  applicable,  whether  by  printing,  or  by  painting,  or 
by  embroidery,  or  oy  weaving,  or  by  sewing,  or  by  modelling,  or  by 
cjasting,  or  by  embossing,  or  by  engraving,  or  by  staining,  or  by  any 
other  means  whatsoever,  manual,  mechanical,  or  chemical,  separate 
or  combined :  Be  it  enacted,  that  the  proprietor  of  every  such  design, 
not  previously  published,  either  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  or  elsewhere,  shall  have  the  sole  right  to  apply 
the  same  to  any  articles  of  manufacture,  or  to  any  such  substaiices 
as  aforesaid,  provided  the  same  be  done  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  for  the  respective  terms  hereinafter 
mentioned,  such  respective  terms  to  be  computed  from  the  time  of 
such  design  being  registered  according  to  this  Act ;  (that  is  to  say,) 

In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  first,  second,  third, 
fourth,  fifth,  sixth,  eighth,  or  eleventh  of  the  classes  following, 
for  the  term  of  three  years : 

In  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  of  manufacture  contained  in  the  seventh,  ninth,  or 
tenth  of  the  classes  following,  for  the  term  of  nine  calendar 
months : 

In  respect  of  the  application  of  any  such  design  to  ornanicntiii;!: 

U  ti  2 
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copyright 
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Marks  dcooting 
a  registered 
4iii8ign. 


any  article  of  manufacture  or  substance  oontained  in  the  twettUi 
or  thirteenth  of  the  daases  following,  for  the  term  of  twehc 
calendar  months : 

Class  1. — ^Articles  of  manu&cture  composed  wholly  or  tiueflr 
of  any  metal  or  mixed  metals : 

Glass  2. — Articles  of  manufacture  composed  wholly  or  cbiefij 
of  wood: 

Class  3. — ^Articles  of  manufacture  composed  wholly  or  chieflT 
of  glass: 

Class  4. — Articles  of  manu&cture  composed  wholly  or  chieflj 
of  earthenware : 

Class  5. — Paper  hangings : 

Class  6.— Carpets : 

Class  7. — Shawls,  if  the  design  be  applied  solely  by  printing,  or 
by  any  other  process  by  which  colours  are  or  may  hereafter 
be  produced  upon  tissue  or  textile  &brics : 

Class  8. — Shawls  not  comprised  in  class  7 : 

Class  9. — ^Yam,  thread,  or  warp,  if  the  design  be  applied  bj 
printing,  or  by  any  other  process  by  which  ooloors  are  or 
may  hereafter  be  produced : 

Class  10. — ^Woven  Fabrics  composed  of  linen,  cotton,  wod, 
siUc,  or^air,  or  of  any  two  or  more  of  such  materials,  if  the 
design  be  applied  by  printing,  or  by  any  other  proce^ 
by  which  colours  are  or  may  hereafter  be  produced  upon 
tissue  or  textile  &brics ;  excepting  the  articles  included  in 
class  11 : 

Class  11. — ^Woven  fabrics  composed  of  linen,  cotton,  wool, 
silk,  or  hair,  or  of  any  two  or  more  of  such  materials,  if  the 
design  be  applied  by  printing,  or  by  any  other  process  by 
whidi  colours  are  or  may  her^ter  be  produced  upon  tissue 
or  textile  fabrics,  such  woven  fabrics  being  or  coming  within 
the  description  technically  called  furnitures,  and  the  repeat 
of  the  design  whereof  shall  be  more  than  twelve  inches  by 
eight  inches : 

Class  12. — ^Woven  fabrics  not  comprised  in  any  preceding 
class : 

Class  13. — Lace,  and  any  article  of  manu&cture  or  substance 
not  comprised  in  any  preceding  class. 

4.  Provided  always,  and  be  it  enacted,  that  no  person  shall  be 
entitled  to  the  benefit  of  this  Act,  with  regard  to  any  design  in 
respect  of  the  application  thereof  to  ornamenting  any  article  of  manu- 
fiEicture,  or  any  such  substance,  unless  such  design  have  before  publi- 
cation thereof  been  ref^stered  according  to  this  Act,  and  unless  at  the 
time  of  such  rejB;iBtration  such  design  have  been  registered  in  respect 
of  the  application  thereof  to  some  or  one  of  the  articles  of  manufisMs 
ture  or  substances  comprised  in  the  above-mentioned  classes,  by 
specifying  the  number  of  the  class  in  respect  of  which  such  r^stra- 
tion  is  made,  and  unless  the  name  of  such  person  shall  be  registered 
according  to  this  Act  as  a  proprietor  of  sucn  design,  and  unless  after 
publication  of  such  design  every  such  article  of  manufacture,  or  such 
substance  to  which  the  same  shall  be  so  applied,  published  by  him, 
hath  thereon,  if  the  article  of  manufacture  be  a  woven  fabric  for 
printing,  at  one  end  thereof,  or  if  of  any  other  kind  or  such  substance 
as  aforesaid,  at  the  end  or  edge  thereof,  or  other  convenient  place 
thereon,  the  letters  "  R<*,"  together  with  sucli  number  or  letter,  or 
number  and  letter,  and  in  such  form  as  shall  correspond  with  the 
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date  of  the  registration  of  sucli  design  acoording  to  the  registry  of  sftevicr.o  lOo. 
designs  in  that  behalf;  and  such  marks  may  be  put  on  any  such  — 

artide  of  mannfacture  or  such  substance,  either  by  marking  the  same 
in  or  on  the  material  itself  of  which  snch  article  or  such  substance 
shall  consist,  or  by  attaching  thereto  a  label  containing  such  marks. 

5.  And  be  it  enacted,  that  the  author  of  any  such  new  and  original  The  term 
design  shall  be  considered  the  proprietor  thereof,  unless  he  have  ^*  PW^' " 
executed  the  work  on  behalf  of  another  person  for  a  good  or  ayaluable     ^^ 
consideration,  in  which  case  such  person  shall  be  considered  the 
proprietor,  and  shall  be  entitled  to  be  registered  in  the  place  of  the 
author;  and  every  person  acquiring  for  a  good  or  a  valuable  con- 
sideration a  new  ana  original  design,  or  the  right  to  apply  the  same 

to  ornamenting  any  one  or  more  articles  of  manufacture,  or  any  one 
or  more  such  substances  as  aforesaid,  either  exclusively  of  any  other 
person  or  otherwise,  and  also  every  person  upon  whom  the  property 
in  such  design  or  such  right  to  the  application  thereof  shall  devolve, 
shall  be  considered  the  proprietor  of  the  design  in  the  respect  in 
which  the  same  may  have  been  so  acquired,  and  to  that  extent,  but 
not  otherwise. 

6.  And  be  it  enacted,  that  every  person  purchasing  or  otherwise  Transfer  of 
acquiring  the  right  to  the  entire  or  partial  use  of  any  such  design  JJHSwii^f. 
may  enter  his  tiUe  in  the  register  hereby  provided,  and  any  writing 
purporting  to  be  a  transfer  of  such  design,  and  signed  by  the  pro- 
prietor thereof,  shall  operate  as  an  effectual  transfer ;  and  the  regis- 
trar shall,  on  request,  and  the  production  of  such  writing,  or,  in  the 

case  of  acQuiring  such  right  by  any  other  mode  than  that  of  pur- 
chase, on  tne  production  of  any  evidence  to  the  satisfaction  of  the 
registrar,  insert  the  name  of  the  new  proprietor  in  the  registrar ;  and 
the  following  may  be  the  form  of  such  transfer,  and  of  such  request 
to  the  registrar : 

Form  of  Transfer,  and  AtUhoriiy  to  register. 

I  A.B.f  author  [or  proprietor]  of  design,  No.  having  trans- 

ferred my  right  thereto,  \_or,  if  such  transfer  he  partial,']  so  far  as 
regards  the  ornamenting  of  [descHbe  the  articles  of  mom/afa^ 

ture  or  substances,  or  the  locality,  with  respect  to  which  the  right  is 
transferred,]  to  B.C.  at  do  hereby  authorise  you  to  insert  his 

name  on  the  register  of  designs  accordingly. 

Form  of  Bequest  to  register, 

I  B.G.,  the  person  mentioned  in  the  above  transfer,  do  request  you 
to  register  my  name  and  property  in  the  said  design  as  entitled  [if  to 
the  entire  t*«ej  to  the  entire  use  of  such  design,  [or,  if  to  the  partial 
use^  to  the  partial  use  of  such  design,  so  &r  as  regards  the  applica- 
tion th&reoi  [describe  the  articles  of  mamAifactvre,  or  the  localUy,  w 
rekUion  to  which  the  right  is  transferred]. 

But  if  such  request  to  register  be  made  by  any  person  to  whom  any 
such  design  shall  devolve  otherwise  than  by  transfer,  such  request 
may  be  in  the  following  form : 

I  CD.,  in  whom  is  vested  by  [state  hamJervptcy  or  otherwise]  the 
design.  No.  [or,  if  such  devolution  he  of  a  partial  right,  so  fiur 

as  regards  the  application  thereof]  to  [describe  the  articles  ofmarvufa^ 
tvre  or  snbstarice,  or  the  locality,  in  relation  to  which  the  right  ha^ 
devolved]. 
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*  A  6  Vict,  c  100.  7.  And  for  preventing  the  piracy  of  registered  designs,  be  it  enacted, 
—  that  during  the  existence  or  any  such  right  to  the  entire  or  partial 

M^u^  use  of  any  such  design  no  person  shall  either  do  or  cause  to  be  done 

any  of  the  following  acts  with  regard  to  any  articles  of  mannfiM?ture, 
or  substances,  in  respect  of  which  the  copyright  of  such  desi^  shaQ 
be  in  force,  without  the  licence  or  consent  in  writing  of  the  registered 
proprietor  thereof;  (that  is  to  say,) 

No  person  shall  apply  any  such  design,  or  any  fraudulent  imitation 
thereof,  for  the  purpose  of  sale,  to  the  ornamenting  of  any  article 
of  manufacture,  or  any  substance,  artificial  or  natural,  or  partly 
artificial  and  partly  natural : 

No  person  shall  publish,  sell,  or  expose  for  sale  any  article  of  manu- 
&cture,  or  any  substance  to  which  such  design,  or  any  fraudulent- 
imitation  thereof,  shall  have  been  so  applied,  after  having  received. 
either  verbally  or  in  writing,  or  otherwise,  from  any  source  other 
than  the  proprietor  of  such  design,  knowledge  that  his  consent 
has  not  oeen  given  to  such  application,  or  after  having  been 
served  with  ornad  left  at  his  premises  a  written  notice  signed  by 
such  proprietor  or  his  agent  to  the  same  effect. 

Kecovi-ry  of  8.  And  be  it  enacted,  that  if  any  person  commit  any  such  act  he 

1*1  i^y**^**  '*'*'       shall  for  every  offence  forfeit  a  sum  not  less  than  five  pounds  and  not 

exceeding  thirty  poiuids  to  the  proprietor  of  the  design  in  respect  of 

whose  right  such  offence  has  been  committed ;  and  such  proprietor 

may  recover  such  penalty  as  follows : 

In  England,  either  by  an  action  of  debt  or  on  the  case  against  the 
party  offendiujo;,  or  by  summary  proceeding  before  two  justioes 
naving  jurisdiction  where  the  party  offending  resides;  and  if 
such  proprietor  proceed  by  such  summary  proceeding,  any 
justice  of  the  peace  acting  u>r  the  county,  riding,  division,  city, 
or  borough  where  the  p^y  offending  resides,  and  not  bein^r 
concerned  either  in  the  sale  or  manufacture  of  the  article  3 
imuQufacture,  or  in  the  design,  to  which  such  summary  proceed- 
ing relates,  may  issue  a  summons  requiring  such  party  to  appear 
on  a  day  and  at  a  time  and  place  to  be  named  in  such  summons, 
such  time  not  being  less  than  eight  days  from  the  date  thereof; 
and  every  such  summons  shall  be  served  on  the  party  offending, 
either  in  person  or  at  his  usual  place  of  abode ;  and  either  upon 
the  appearance  or  upon  the  default  to  appear  of  the  party  offending, 
any  two  or  more  of  such  justices  may  proceed  to  the  hearing  of 
the  complaint,  and  npon  proof  of  the  offence,  either  by  the  con- 
fession of  the  part^  offending,  or  upon  the  oath  or  affirmation  of 
one  or  more  credible  witnesses,  wnich  such  justices  are  hereby 
authorised  to  administer,  may  convict  the  offender  in  a  penalty  of 
not  less  than  five  pounds  or  more  than  thirty  pounds,  as  aforesaid, 
for  each  offence,  as  to  such  justices  doth  seem  fit ;  but  the  aggre- 
gate amount  of  penalties  for  offences  in  respect  of  any  one  design 
committed  by  any  one  person,  up  to  the  time  at  which  any  of  the 
proceedings  herein  mentioned  shall  be  instituted,  shall  not  exceed 
the  sum  of  one  hundred  pounds;  and  if  the  amount  of  such 
penalty  or  of  such  penalties,  and  the  costs  attending  the  convic- 
tion, so  assessed  by  such  justices,  be  not  forthwitn  paid,  the 
amount  of  the  penalty  or  of  the  penalties,  and  of  tne  costs, 
together  with  the  costs  of  the  distress  and  sale,  shall  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender, 
wherever  the  same  happen  to  be  in  England ;  and  the  justices 
before  whom  the  party  has  been  convicted,  or,  on  proof  of  the 
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oonTiction,  any  two  jngtioes  acting  for  any  county,  riding,  division,  5  A6  Vict,  c  100. 
city,  or  borough  in  England,  where  goods  and  chattels  of  the  — 
person  offendmg  happen  to  be,  may  grant  a  warrant  for  such 
distress  and  sale ;  and  the  oyerplus,  if  any,  shall  be  returned  to 
the  owner  of  the  goods  and  chattels,  on  demand;  and  every  infor- 
mation and  conviction  which  shaU  be  respectively  laid  or  made  in 
such  summary  proceeding  before  twp  justices  under  this  Act  may 
be  drawn  or  made  out  in  the  following  forms  respectively,  or  to 
the  effect  thereof,  m/uiatie  rwatcmdis,  as  the  case  may  requure : 

Form  of  Information. 

Be  it  remembered,  that  on  the  at  in  the  couni^y 

of  A.B,  of  in  the  county  of  [or  GJ),  of 

in  the  county  of  at  the  instance  and  on  the  behalf 

of  A^.  of  in  the  county  of  ]  cometh  before  us 

and  two  of  Her  Majesty's  justices  of  the  peace 

in  and  for  the  county  of  ,  and  giveth  us  to  understand 

that  the  said  A,B,  before  and  at  the  time  when  the  offence 
hereinafter  mentioned  was  committed,  was  the  proprietor  of  a 
new  and  original  design  for  [here  describe  the  design],  and  that 
within  twelve  calendar  months  last  past,  to  wit,  on  the  at 

in  the  county  of  B,F.  of  in  the  county 

of  did  [here  describe  the  offence'],  contrary  to  the  form  of 

the  Act  }>a6sed  in  the  year  of  the  reign  of  Her  present 

Majesty,  intituled  "  An  Act  to  consolidate  and  amend  tne  laws 
relating  to  the  Copyright  of  Designs  for  ornamenting  Articles  of 
Manufacture." 

Form  of  Conviction. 

Be  it  remembered,  that  on  the  day  of  in  the 

year  of  our  Lord  at  in  the  county  of  E.F, 

of  in  the  county  aforesaid  is  convicted  before  us 

and  two  of  Her  Majestv's  justices  of  the  peace  for  the  said 

county,  for  that  he  the  said  J^.jP.  on  the  day  of 

in  the  year  at  in  the  county  of  did  [here 

describe  the  offence]  contrary  to  the  form  of  tne  statute  in  that  case 
made  and  provided ;  and  we  the  said  justices  do  adjudge  that  the 
said  E.F.  for  his  offence  aforesaid  nath  forfeited  the  sum  of 
to  the  said  A.B. 

In  Scotland,  by  action  before  the  Court  of  Session  in  ordinary 
form,  or  by  summary  action  before  the  sheriff  of  the  county 
where  the  offence  may  be  committed  or  the  offender  resides, 
who,  upon  proof  of  the  offence  or  offences,  either  by  confession 
of  the  party  offending  or  by  the  oath  or  affirmation  of  one  or 
more  credible  witnesses,  shall  convict  th^  offender  and  find  him 
liable  in  the  penalty  or  penalties  aforesaid,  as  also  in  expenses  ; 
and  it  shall  be  lawfld  for  the  sheriff,  in  pronouncing  sucn  judg- 
ment for  the  penalty  or  penalties  and  costs,  to  insert  in  such 
jud^nent  a  warrant,  in  the  event  of  such  penalty  or  penalties 
and  costs  not  being  paid,  to  levy  and  recover  the  amoUlit  of  the 
same  by  poinding  :  Provided  always,  that  it  shall  be  lawful  to 
the  sheriff,  in  the  event  of  his  dismissing  the  action,  and  assoil- 
zieing the  defender,  to  find  the  complainer  liable  in  expenses; 
and  any  judgment  so  to  be  pronounced  by  the  sheriff  m  such 
summary  application  shall  be  nnal  and  conclusive,  and  not  subject 
to  review  by  advocation,  suspension,  reduction,  or  otherwise : 
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In  Ireland,  either  by  action  in  a  superior  court  of  law  at  Dublin,  or 
W  civil  bill  in  the  Civil  Bill  Court  of  the  oounty  or  place  where 
tne  offence  was  committed. 

9.  Provided  always,  and  be  it  enacted,  that,  notwithstanding  the 
remedies  hereby  given  for  the  recovery  of  any  such  penalty  as  sSoresaid, 
it  shall  be  lawful  for  the  proprietor  in  respect  of  whose  light  sodi 
penalty  shall  have  been  incurred  (if  he  shall  elect  to  do  so)  to  bring 
such  action  as  he  may  be  entitled  to  for  the  recovery  of  anv  damages 
which  he  shall  have  sustained,  either  by  the  application  of  any  such 
design  or  of  a  fraudulent  imitation  thereof,  for  the  purpose  of  sale,  to 
any  articles  of  manufacture  or  substances,  or  by  the  publication,  sale 
or  exposure  to  sale,  as  aforesaid,  by  any  person,  of  any  article  or 
substance  to  which  such  design  or  any  naudulent  imitation  thereof 
shall  have  been  so  applied,  such  person  knowing  that  the  proprietor 
of  such  desi^  had  not  given  his  consent  to  such  apphcation. 

10.  And  be  it  enact^,  that  in  any  suit  in  equity  which  may  be 
instituted  by  the  proprietor  of  any  design  or  the  person  lawfully 
entitled  thereto,  relative  to  such  desi^,  if  it  shall  appear  to  the 
satisfaction  of  the  judge  having  cognizance  of  such  suit  that  the 
design  has  been  registered  in  the  name  of  a  person  not  being  the 
proprietor  or  lawfully  entitled  thereto,  it  shall  be  competent  for  such 
judge,  in  his  discretion,  by  a  decree  or  order  in  such  suit  to  direct 
either  that  such  registration  be  cancelled  (in  which  case  the  same 
shall  thenceforth  be  wholly  void),  or  that  the  name  of  the  proprietor 
of  such  design,  or  other  person  lawfully  entitled  thereto,  oe  substi- 
tuted in  the  register  for  the  name  of  such  wrongful  proprietor  or 
claimant,  in  like  manner  as  is  hereinbefore  directed  in  case  of  the 
transfer  of  a  design,  and  to  make  such  order  respecting  the  costs  of 
such  cancellation  or  substitution,  and  of  all  proceedings  to  procuFe 
and  effect  the  same,  as  he  shall  think  fit ;  and  the  registrar  is  hereby 
authorised  and  required,  upon  being  served  with  an  official  copy  of 
such  decree  or  order,  and  upon  payment  of  the  proper  fee,  to  comply 
with  the  tenour  of  such  decree  or  order,  and  eitner  cancel  such  regis- 
tration  or  substitute  such  new  name,  as  the  case  may  be. 

Penalty  for  11.  And  be  it  enacted  that  unless  a  design  applied  to  ornamenting 

wrongfaiiynriDg  any  article  of  manufacture  or  any  such  substance  as  aforesaid  be  so 
iTregiatered  ^  registered  as  aforesaid,  and  unless  such  design  so  registered  shall 
"    '  ^  have  been  applied  to  the  ornamenting  such  article  or  substance  within 

the  United  Kingdom  of  Great  Britam  and  Ireland,  and  also  after  the 
copyright  of  such  design  in  relation  to  such  article  or  substance  shall 
have  expired,  it  shall  be  unlawful  to  put  on  any  such  article  or  such 
substance,  in  the  manner  hereinbefore  required  with  respect  to  articles 
or  substances  whereto  shall  be  applied  a  registered  design,  the  marks 
hereinbefore  required  to  be  so  applied,  or  any  marks  corresponding 
therewith  or  similar  thereto ;  and  if  any  person  shall  so  unJawfiilly 
apply  any  such  marks,  or  shall  publish,  sell,  or  expose  for  sale  any 
article  of  manufacture,  or  any  substance  with  any  such  marks  so 
unlawfully  applied,  knowing  that  any  such  marks  have  been  unlawfully 
applied,  he  shall  forfeit  for  every  such  offence  a  sum  not  exceeding 
five  pounds,  which  may  be  recovered  by  any  person  proceeding  for 
the  same  by  any  of  the  ways  hereinbefore  directed  with  respect  to 
penalties  for  pirating  any  such  design. 

12.  And  be  it  enacted,  that  no  action  or  other  proceeding  for  any 
offence  or  injury  under  this  Act  shall  be  brought  8^r  the  expiration 
of  twelve  calendar  months  from  the  commission  of  the  offence ;  and 
in  every  such  action  or  other  proceeding  the  party  who  shall  prevail 
shall  recover  his  full  coste  of  suit  or  of  such  otner  proceeding. 


deaign. 


Umltation  of 
actions. 


Cokta. 


Digitized  by 


Google 


STATUTES.  665 

13.  And  be  it  enacted,  that  in  the  case  of  any  snmmary  proceeding  me Vict, a looi 
"before  any  two  justices  in  England  such  justices  are  hereby  autho-  T-gflJT^ft 
rised    to  award  payment  of  costs  to  the  party  preyailing,  and  to  order  pftymrat 
n-suit  a  warrant  for  enforcing  payment  thereof  against  the  summon-  of  oosts  in  or— 


ing  party,  if  unsuccessful,  in  the  like  manner  as  is  hereinbefore  pro-  proS^*^ 
^ded  for  recovering  any  penalty  with  costs  against  any  offender 
Tiiider  this  Act. 

14.  And  for  the  purpose  of  registering  designs  for  articles  of  mann-  BegiMtnur,  Ac 
iacture,  in  order  to  obtain  the  protection  of  this  Act,  be  it  enacted,  Sp^Sted*  ***  *** 
"Phat  the  Lords  of  the  Committee  of  Privy  Council  for  the  considera- 
tion of  all  matters  of  trade  and  plantations  may  appoint  a  person  to 
.  be  a  registrar  of  designs  for  ornamenting  articles  of  manufacture, 
and,  if  the  Lords  of  the  said  Committee  see  fit,*  a  deputy  registrar, 
clerks,  and  other  necessary  officers  and  servants ;  and  such  registrar, 
deputy  registrar,  clerks,  officers,  and  servants,  shall  hold  their  offices 
during  the  pleasure  of  the  Lords  of  the  said  Committee;  and  the 
Commissioners  of  the  Treasury  may  from  time  to  time  fix  the  salary 
or  remuneration  of  such  registrar,  deputy  registrar,  clerks,  officers, 
and  servants ;  and,  subject  to  the  provisions  of  this  Act,  the  Lords  of 
the  said  Committee  may  make  rules  for  regulating  the  execution  of 
the  duties  of  the  office  of  the  said  registrar;  and  such  registrar  shall 
have  a  seal  of  office. 

15.  And  be  it  enacted,  that  the  said  registrar  shall  not  regrister  Begtatrftr'i 
any  design  in  respect  of  any  application  thereof  to  ornamenting  any  **"***■• 
articles  of  manufacture  or  substances,  unless  he  be  furnished,  in 
respect  of  each  such  application,  with  two  copies,  drawings,  or  prints 
of  such  design,  accompanied  with  the  name  of  every  person  who 
shall  claim  to  be  proprietor,  or  of  the  style  or  title  of  the  firm  under 
which  such  proprietor  may  be  trading,  with  his  place  of  abode  or 
place  of  carrying  on  his  business,  or  other  place  of  address,  and  the 
number  of  the  class  in  respect  of  which  such  registration  is  made ; 
and  the  registrar  shall  re^ster  all  such  copies,  £tiwings,  or  prints, 
from  time  to  time  successively  as  they  are  received  by  him  for  that 
purpose ;  and  on  every  such  copy,  drawing,  or  print  he  shall  affix  a 
number  corresponding  to  such  succession;  and  he  shall  retain  one 
copy,  drawing,  or  print,  which  he  shall  file  in  his  office,  and  the  other 
he  shall  retnn^  to  the  person  by  whom  the  same  has  been  forwarded 
to  him ;  and  in  order  to  give  ready  access  to  the  copies  of  designs  so 
registered,  be  shall  class  such  copies  of  designs,  and  keep  a  proper 
index  of  each  class. 

16.  And  be  it  enacted,  that  upon  every  copy,  drawing,  or  print  of  Certificate  of 
an  original  design  so  returned  to  the  person  re^stering  as  aforesaid,  SSIlga*****  ^ 
or  attached  thereto,  and  upon  every  copy,  drawing,  or  print  thereof 
received  for  the  purpose  of  such  registration,  or  of  the  transfer  of 
such  desi^  being  certified  thereon  or  attached  thereto,  the  registrar 
shall  certify  under  his  hand  that  the  design  has  been  so  registered, 
the  date  of  such  registration,  and  the  name  of  the  registered  pro- 
prietor, or  the  style  or  title  of  the  firm  under  which  sudi  proprietor 
may  be  trading,  with  his  place  of  abode  or  place  of  carrymg  on  his 
business,  or  other  place  of  address,  and  also  the  number  of  such 
desi^  together  witn  such  number  or  letter,  or  number  and  letter, 
and  in  such  form  as  shall  be  employed  by  him  to  denote  or  corres- 
pond with  the  date  of  such  registration ;  and  such  certificate  made 
on  every  such  original  design,  or  on  such  copy  thereof,  and  purporting 
to  be  signed  by  the  registrar  or  deputy  registrar,  and  purporting  to 
have  the  seal  A  office  of  such  registrar  affixed  thereto,  shall,  in  the 
absence  of  evidence  to  the  contrary,  be  sufficient  prof >f,  as  follows, 
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6*6  VioT.  a  loa      Of  the  design,  and  of  the  name  of  the  proprietor  therein  mentioned, 
—  haying  been  duly  registered ;  and 

Of  the  commencement  of  the  period  of  registry ;  and 
Of  the  person  named  therein  as  proprietor  oeing  the  proprietor;  and 
Of  the  origizLality  of  Jhe  design ;  and 

Of  the  provisions  of  this  Act,  and  of  any  role  und^r  whic^  the 
certificate  appears  to  be  made,  having  been  complied  with : 
and  any  such  writing  purporting  to  be  such  certificate  shall,  in  the 
absence  of  evidence  to  the  contrary,  be  received  as  evidence,  withonl 
proof  of  the  handwriting  of  the  signature  thereto,  or  of  the  seal  of 
office  affixed  thereto,  or  of  the  person  signing  the  same  being  the 
registrar  or  deputy  registrar. 

17.  And  be  it  e'nactol,  that  every  person  shall  be  at  liberty  to 
inspect  any  design  whereof  the  copyright  shall  have  expired,  pacing 
only  such  fee  as  shall  be  appointed  by  virtue  of  this  Act  in  thai 
behalf ;  but  with  regard  to  designs  whereof  the  copyright  shall  not 
have  expired,  no  such  design  shall  be  open  to  inspection,  except  by 
a  proprietor  of  such  design,  or  bv  any  person  autnorised  by  him  in 
writing,  or  by  any  person  specially  authorised  by  the  registrar,  and 
then  only  in  the  presence  of  such  registrar  or  in  tne  presence  of  eome 
person  holding  an  appointment  under  this  Act,  and  not  so  as  to  take 
a  copy  of  any  such  aesign  or  of  any  part  thereof,  nor  without  paying 
for  every  such  inspection  such  fee  as  aforesaid :  Provided  always,  that 
it  shall  be  lawful  for  the  said  registrar  to  give  to  any  person  applying 
to  him,  and  producing  a  particular  desi^,  together  with  the  regis- 
tration mark  thereof,  or  producing  such  registration  mark  only,  a 
certificate  stating  whether  of  such  design  there  be  any  copyright 
existing,  and  if  there  be,  in  respect  to  what  particular  article  of 
manufacture  or  substance  such  copyright  exists,  and  the  term  of  such 
copyright,  and  the  date  of  registration,  and  also  the  name  and  address 
of  the  registered  proprietor  ttiereof. 

18.  And  be  it  enacted,  that  the  Commissioners  of  the  Treasury  shall 
from  time  to  time  fix  fees  to  be  paid  for  the  services  to  be  performed 
by  the  re^strar,  as  they  shall  deem  reouisite,  to  defray  the  expenses 
of  the  said  office,  and  tne  salaries  or  otner  remuneration  of  the  said 
registrar,  and  of  any  other  persons  employed  under  him,  with  the 
sanction  of  the  Gomnussioners  of  the  Treasury,  in  the  execution  of 
this  Act ;  and  the  balance,  if  any,  shall  be  carried  to  the  ConsoHdated 
Fund  of  the  United  Kingdom,  and  be  paid  accordingly  into  the 
receipt  of  Her  Majesty's  Exchequer  at  Westminster;  and  the  Com- 
missioners of  the  Treasuiy  may  regulate  the  manner  in  which  such 
fees  are  to  be  received,  and  in  which  they  are  to  be  kept,  and  in  which 
they  are  to  be  accounted  for,  and  they  may  also  remit  or  dispense 
with  the  payment  of  such  fees  in  any  cases  where  they  may  think  it 
expedient  so  to  do :  Provided  always,  that  the  fee  for  registering  a 
design  to  be  applied  to  any  woven  fabric  mentioned  or  comprised  in 
classes  7,  9,  or  10,  shall  not  exceed  the  sum  of  one  shilling ;  that  the 
fee  for  registering  a  design  to  be  applied  to  a  paper  hanging  shall  not 
exceed  the  sum  of  ten  shillings ;  and  that  the  fee  to  be  received  by 
the  re^strar  for  giving  a  certificate  relative  to  the  existence  or 
expiration  of  any  copyright  in  any  design  printed  on  any  woven 
fabric,  yam,  thread,  or  warp,  or  printed,  embossed,  or  worked  on  any 
paper  hanging,  to  any  person  exhibiting  a  piece  end  of  a  registered 
pattern,  with  the  registration  mark  thereon,  shall  not  exceed  the  sum 
of  two  shillings  and  sixpence. 

19.  And  be  it  enacted,  that  if  cither  the  registrar  or  any  person 
employed  under  him  either  demand  or  receive  any  gratuity  or  rew»d. 
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T^liether  in  money  or  otherwise,  except  the  salary  or  remuneration  fiftsvicr.aioo. 

buthorised  by  the  Commissioners  of  the  Treasury,  he  shaU  forfeit  for  • 

svery  such  offence  fifty  pounds  to  any  person  suing  for  the  same  bv 
letion  of  debt  in  the  Court  of  Exchequer  at  Westminster ;  and  he  shall 
ilso  be  liable  to  be  either  suspended  or  dismissed  firom  his  office,  and 
rendered  incapable  of  holding  any  situation  in  the  said  office,  as  the 
Commissioners  of  the  Treasuiy  see  fit. 

20.  And  for  the  interpretation  of  this  Act,  be  it  enacted,  that  the  interpretatioii  of 
following  terms  and  expressions,  so  far  as  they  are  not  repugnant  to  '^^'* 
fclie  context  of  this  Act,  shall  be  construed  as  follows ;  (that  is  to  say,) 
tlie  expression  "Commissioners  of  the  Treasury  "  shall  mean  the  Lord 
High  Treasurer  for  the  time  being,  or  the  Commissioners  of  Her 
]Maiesty*8  Treasury  for  the  time  being,  or  any  three  or  more  of  them ; 
and  the  singular  number  shall  include  the  plural  as  well  as  the 
singular  number;  and  the  masculine  gender  shall  include  the  feminine 
gender  as  well  as  the  masculine  gender. 

21.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed  by  AiteraUoD  or 
any  Act  to  be  passed  in  the  present  session  of  Parliament.  ^^^ 
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27  Geo.  3,  c.  38. 
(1787.) 

29  Geo.  3,  c  19. 
(1789.) 


a4  Geo.  3,  c.  23. 
(1794.) 


2  Vict  c.  13. 
(1889.) 


,An  Act  for  the  encouragement  of  the  arts  of  designing  and 
printing  linens,  cottons,  calicoes,  and  muslins,  by  vesting  the 
properties  thereof  in  the  designers,  printers,  and  proprietors 
for  a  limited  time. 

An  Act  for  continuing  an  Act  for  the  encouragement  of  the  arts 
of  designing  and  pnnting  linens,  cottons  calicoes,  and  muslin^ 
by  vesting  the  properties  thereof  in  the  designers,  printers,  and 
proprietors  for  a  limited  time. 

An  Act  for  amending  and  making  pOTpetual  an  Act  for  the 
encouragement  of  the  arts  of  designing  and  printing  linens, 
cottons,  calicoes,  and  muslins,  by  vesting  the  properties  thereof 
in  the  designers,  printers,  and  proprietors  for  a  limited  time. 

An  Act  for  extending  the  copyrigtit  of  designs  for  calico  printing 
to  designs  for  printing  other  woven  fabrics. 


SCHKDULE  (B.) 


Date  of  Acta. 


Title. 


2  VicL  c.  17. 
9.) 


An  Act  to  secure  to  proprietors  of  designs  for  articles  of 
fkcture  the  copyright  of  such  designs  for  a  limited  time. 


Schedule  (0.) 


Date  of  Acta 


Title. 


38  Geo.  8,  c.  71. 

(1798.) 
54  Geo.  8,  c  56. 

(1814.) 


An  Act  for  enconraging  the  art  of  making  new  models  and 
casts  of  busts  and  other  things  therein  mentioned. 

An  Act  to  amend  and  render  more  effectual  an  Act  for  encourag- 
ing the  art  of  making  new  models  and  casts  of  busts  and  other 
things  therein  mentioned,  and  for  giving  further  encourage- 
ment to  such  arts. 
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6  A  7  Vict  c.  65. 
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88  Geo.  8,  c.  7L 
M  Geo.  3,  c  5ti. 


Oonditloni  of 
oopyiight 


Penalty  for 
wrongfully 
using  marks 
deuotiug  a 
registered 
design. 


'6  A  7  Vict.  cap.  65. 

An  Act  to  amend  the  Laws  rdatmg  to  the  Copyright  of  Designs, 
[22nd  August,  1843.] 

Whsbbas  by  an  Act  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  Act  to  consolidate  and  amend 
the  laws  relating;  to  the  Copyright  of  Designs  for  ornamenting 
Articles  of  Manufacture,"  there  was  granted  to  the  proprietor  of  any 
new  and  original  design,  with  the  exceptions  therein  mentioned,  the 
sole  right  to  apply  the  same  to  the  ornamenting  of  any  article  d 
manufacture  or  any  such  substance  as  therein  described  during  the 
respective  periods  therein  mentioned :  And  whereas  it  is  expedient  to 
extend  the  protection  afforded  by  the  said  Act  to  such  designs  herem- 
after  mentioned,  not  being  of  an  ornamental  character,  as  are  not 
included  therein:  Be  it  therefore  enacted  by  the  Queen's  meal 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  ana  temporal,  and  Conunons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  this  Act  shall  conie 
•into  operation  on  the  first  day  of  September  one  thousand  ^ghfc 
hundred  and  forty-three. 

2.  And  with  r^ard  to  any  new  or  original  design  for  any  article  of 
manufacture  having  reference  to  some  purpose  of  utility,  so  far  aa 
such  design  shaU  be  for  the  shape  or  configuration  of  such  article, 
and  that  whether  it  be  for  the  whole  of  such  shape  or  configuration  or 
onl;^  for  a  part  thereof,  be  it  enacted,  that  the  proprietor  of  sadi 
design  not  previously  published  within  the  United  ICingdom  of  Great 
Britain  ana  Ireland  or  elsewhere  shall  have  the  sole  right  to  apply 
such  design  to  any  article,  or  make  or  sell  any  article  according  to 
such  design,  for  the  term  of  three  years,  to  be  computed  from  the  time 
of  such  (fesign  being  registered  according  to  tnis  Act:  Provided 
always,  that  this  enactment  shall  not  extend  to  such  designs  as  are 
withm  the  provisions  of  the  said  Act,  or  of  two  other  Acts  passed 
respectively  in  the  thirty*eighth  and  fifty-fourth  years  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  and  intituled  respectivSy 
"  An  Act  for  encouraging  the  Art  of  makinj^  new  Models  and  Casts  of 

.  Busts,  and  other  things  therein  mentioneo,"  and  "  An  Act  to  amend 
and  render  more  effectual  an  Act  for  encouraging  the  Art  of  makine 
new  Models  and  Casts  of  Busts  and  other  things  therein  mentioned 

3.  Provided  always,  and  be  it  enacted,  that  no  person  shall  be 
entitled  to  the  benefit  of  this  Act  unless  such  design  have  beforo 
publication  thereof  been  registered  according  to  this  Act,  and  unless 
the  name  of  such  person  shall  be  registered  according  to  this  Act  as 
a  proprietor  of  such  design,  and  unless  after  publication  of  such 
design  every  article  of  manufacture  made  by  him  according  to  such 
design,  or  on  which  such  design  is  used,  hath  thereon  the  word 
**  Kegistered,"  with  the  date  of  registration. 

4.  And  be  it  enacted,  that  unless  a  design  applied  to  any  article 
of  manufacture  be  registered  either  as  aforesaid  or  according  to  the 
provisions  of  the  said  first-mentioned  Act,  and  also  after  the  copy- 
right of  such  design  shall  have  expired,  it  shall  be  unlawful  to  put  on 
any  such  article  the  word  "  registered,"  or  to  advertise  the  same  for 
sale  as  a  registered  article;  and  if  any  person  shall  so  unlawfiilly  pub- 
lish, sell,  or  expose  or  advertise  for  sale  any  such  article  of  manufiic- 
ture,  he  shall  forfeit  for  every  such  offence  a  sum  not  exceeding  five 
pounds  nor  less  than  one  pound,  which  may  be  recovered  by  any 
person  proceeding  for  the  same  by  any  of  the  remedies  hereby 
given  for  the  recovery  of  penalties  for  pirating  any  such  design. 


Digitized  by 


Google 


STATUTES. 

5.  And  be  it  enacted,  that  all  such  articles  of  manu&cture  as  are  6*7  Vicr.  c.  6& 
commonly  known  by  the  name  of  floor  cloths  or  oil  cloths  shall  hence-  ^      ~.. 
forth  be  considered  as  included  in  class  six  in  the  said  first-mentioned  oioSs^nciaded 
Act  in  that  behalf  mentioned,  and  be  registered  accordingly.  ia  cImb  bIz. 

6.  And  be  it  enacted,  that  all  and  every  the  clauses  and  provisions  Certain  provi- 
contained  in  the  said  first-mentioned  Act,  so  far  as  they  are  not  repug-  v?^a'ioo*to 
nant  to  the  provisions  contained  in  this  Act,  relating  respectively  to  apply  to  tbia 
the  explanation  of  the  term  proprietor,  to  the  transfer  of  designs,  to  Acl 

the  piracy  of  designs,  to  the  mode  of  recovering  penalties,  to  actions 
for  oamages,  to  cancelling  and  amending  registrations,  to  the  limita- 
tation  of  actions,  to  the  awarding  of  costs,  to  the  certificate  of 
registration,  to  the  fixing  and  application  of  fees  of  registration,  and 
to  the  penalty  for  extortion,  shall  be  applied  and  extended  to  this 
present  Act  as  fully  and  effectuaUy,  and  to  all  intents  and  purposes, 
as  if  the  said  several  clauses  and  provisoes  had  been  particularly 
repeated  and  re-enacted  in  the  body  of  this  Act. 

7.  And  be  it  enacted,  that  so  much  of  the  said  first-mentioned  Act  Appointment  or 
as  relates  to  the  appointment  of  a  registrar  of  designs  for  ornamenting  Registrar  &c. 
articles  of  manufacture,  and  other  officers,  as  well  as  to  the  fixing  of. 

the  salaries  for  the  payment  of  the  same,  shall  be  and  the  same  is 
hereby  repealed;  and  for  the  purpose  o(  carrying  into  effect  the 
provisions  as  well  of  this  Act  as  of  the  said  first-mentioned  Ac^, 
the  Lords  of  the  Committee  of  the  Privy  Council  for  the  consideration 
of  aU  matters  of  trade  and  plantations  may  appoint  a  person  to  be 
registrar  of  designs  for  articles  of  manufacture,  and,  if  the  Lords  of 
'  the  said  committee  see  fit,  an  assistant  registrar  and  other  necessary 
officers  and  servants ;  and  such  registrar,  assistant  registrar,  officers, 
and  servants  shall  hold  their  offices  during  the  pleasure  of  the  Lords 
of  the  said  committee ;  and  such  registrar  shall  have  a  seal  of  office ; 
and  the  Commissioners  of  Her  Migesty's  Treasury  may  from  time  to 
time  fix  the  salary  or  other  remuneration  of  such  registrar,  assistant 
re^strar,  and  other  officers  and  servants ;  and  all  the  provisions  con- 
tamed  in  the  said  first-mentioned  Act,  and  not  herebv  repealed, 
relating  to  the  registrar,  deputy  registrar,  clerks,  and  other  officers 
and  servants  thereby  appointed  and  therein  named,  shall  be  construed 
and  held  to  apply  respectively  to  the  re^strar,  assistant  registrar,  ^ 

and  other  officers  and  servants  to  be  appomted  under  this  Act. 

8.  And  be  it  enacted,  that  the  said  registrar  shall  not  register  any  Reftiatrar's 
design  for  the  shape  or  configuration  of  any  article  of  manufacture  as  **"'*•*■ 
aforesaid  unless  he  be  furnished  with  two  exactly  similar  drawings  or 
prints  of  such  design,  with  such  description  in  writing  as  may 
be  necessary  to  render  the  same  inteUigible  according  to  the  judgment 
of  the  said  registrar,  together  with  the  title  of  the  said  design,  and 
the  name  of  every  person  who  shall  claim  to  be  proprietor,  or  of  the 
style  or  title  of  the  firm  under  which  such  proprietor  may  be  trading, 
with  his  place  of  abode,  or  place  of  carrymg  on  business,  or  ^other 
place  of  address ;  and  every  such  drawing  or  print,  together  with  the  Drawings 
title  and  description  of  such  design,  and  the  name  and  address  of  the 
proprietor  aforesaid,  shall  be  on  one  sheet  of  paper  or  parchment,  and 
on  the  same  side  thereof;  and  the  size  of  the  said  sheet  shall  not 
exceed  twenty-four  inches  by  fifteen  inches ;  and  there  shall  be  left 
on  one  of  the  said  sheets  a  blank  space  on  the  same  side  on  which  are 
the  said  drawings,  title,  description,  name,  and  address,  of  the  size  of 
six  inches  by  four  inches,  for  the  certificate  herein  mentioned ;  and  the 
said  drawings  or  prints  shall  be  made  on  a  proper  geometric  scale ; 
and  the  said  description  shall  set  forth  such  part  or  .parts  of  the  said 
design  (if  any)  as  shall  not  be  new  or  original ;  and  tne  said  registrar 
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shall  renter  all  such  drawings  or  prints  fix>m  time  to  time  as  tbey 
are  received  by  him  for  that  purpose ;  and  on  every  sach  drawing  or 
print  he  thall  affix  a  number  corresponding  to  the  order  of  snocessioo 
m  the  register,  and  he  shall  retains  one  orawing  or  print  which  he 
shaU  file  at  his  office,  and  the  other  he  shall  return  to  the  person  by 
whom  the  same  has  been  forwarded  to  him ;  and  in  order  to  give  a 
ready  access  to  the  designs  so  registered  he  shall  keep  a  proper  index 
of  the  titles  thereof. 

9.  And  be  it  enacted,  that  if  any  design  be  brought  to  the  said 
registrar  to  be  registered  under  the  said  first-mentioned  Act,  and  ii 
shall  appear  to  him  that  the  same  ought  to  be  restored  onder  this 
present  Act,  it  shall  be  lawful  for  the  said  registrar  to  reAiae  to 
register  such  dedign  otherwise  than  under  the  present  Act  and  in  the 
manner  hereby  provided ;  and  if  it  shall  appear  to  the  said  registrar 
that  the  design  brought  to  be  re^stered  imder  the  said  first-men- 
tioned Act  or  this  Act  is  not  intended  to  be  applied  to  any  article  of 
manufacture,  but  only  to  some  label,  wrapper,  or  other  covering'  in 
which  such  article  might  be  exposed  for  sale,  or  that  such  design  is 
contrary  to  public  morality  or  order,  it  shall  be  lawful  for  the  said 
registrar,  in  his  discretion,  wholly  to  refuse  to  register  such  dosign^ : 
Provided  always,  that  tl^e  Lords  of  the  said  Committeo  of  Privy 
Council  may,  on  representation  made  to  them  by  the  proprietor  of 
any  design  so  whoUv  refused  to  be  registered  as  aforesaid,  if  they 
shall  see  fit,  direct  the  said  registrar  to  register  such  design,  where- 
upon and  in  such  case  the  said  registrar  shall  be  and  is  hereby  required 
to  register  the  same  accordingly. 

10.  And  be  it  enacted,  that  every  person  shall  be  at  liberty  to  in- 
spect the  index  of  the  titles  of  the  designs,  not  being  ornamental 
designs,  registered  under  this  Act,  and  to  take  copies  from  the  same, 
paying  only  such  fees  as  shall  be  appointed  by  virtue  of  this  Act  in 
that  behalf;  and  every  person  shall  be  at  liberty  to  inspect  any  such 
design,  and  to  take  copies  thereof,  paying  such  fee  as  iSforesaid ;  bat 
no  design  whereof  the  copyright  shall  not  have  expired  shall  be  open 
to  inspection,  except  in  the  presence  of  such  registrar,  or  in  the 
presence  of  some  person  holding  an  appointment  under  this  Act,  and 
not  so  as  to  take  a  copy  of  such  design,  nor  without  paying  such  fee 
as  aforesaid. 

11.  And,  for  the  interpretation  of  this  Act,  be  it  enacted,  that  the 
following  terms  and  expressions,  so  fiur  as  they  are  not  repugnant  to 
the  context  of  this  Act,  shall  be  construed  as  follows ;  (that  is  to 
say,)  the  expression  "  Commissioners  of  the  Treasury "  shall  mean 
the  Lord  Hish  Treasurer  for  the  time  being,  or  the  Commissioners  of 
Her  MajestjPs  Treasury  of  the  United  Kingdom  of  Great  Britain  and 
L*eland  for  the  time  being,  or  anv  three  or  more  of  them ;  and  the 
singular  number  shall  include  the  plural  as  well  as  the .  singular 
numl^r,  and  the  masculine  gender  shall  include  the  feminine  gender 
as  well  as  the  masculine  gender. 

12.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed 
by  any  Act  to  be  passed  in  the  present  session  of  Parliament. 


6  &  7  Vict.  c^p.  96. 

6  A  7  Vict,^.  w.  An  Act  to  amend  fhe  Law  respecting  defa/tnatory  Words  and  LiheL 
—  i^Uh  AiigiisU  1843.]. 

For  the  better  protection  of  private  character,  and  for  more  eflFec- 
tually  securing  the  liberty  of  the  press,  and  for  better  preventing 
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abuses  in  exerdsing  the  said  liberty :  Be  it  enacted  by  the  Queen's  e  a  7  Vicr.  c.  96. 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  — 

Liords  spiritaal  and  temporal,  and  Commons,  in  this  present  Parlia-  « 

ment  assembled,  and  by  the  authority  of  the  same,  that  in  any  action  offer  of  •n 
for  defamation  it  shall  be  lawftd  for  the  defendant  (after  notice  in  apology  admiR- 
writing  of  his  intention  so  to  do,  duly  given  to  the  plaintiff  at  the  ^  mitSfSSon  ST 
time  of  filing  or  delivering  the  plea  in  such  action,)  to  give  in  evi-  damagee. 
denoe,  in  mitigation  of  damages,  that  he  made  or  offered  an  apology 
to  the  plaintiff  for  such  defamation  before  the  commencement  of  the 
action,  or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so, 
in  case  the  action  shall  have  been  commencea  before  there  was  ah 
opportunity  of  making  or  offering  such  apology. 

2.  And  be  it  enactea,  that  in  an  action  for  a  libel  contained  in  any  in  an  action 
public  newspaper  or  other  periodical  publication  it  shall  be  competent  «gain«ta  news- 
to  the  defendant  to  plead  that  such  libel  was  inserted  in  such  news-  Thi^ereDdlmt 
paper  or  other  periodical  publication  without  actual  malice,  and  with-  may  plead  that 
out  gross  negligence,  and  that  before  the  commencement  of  the  action,  with"at°mam» 
or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such  newspaper  and  without 
or  other  periodical  publication  a  full  apology  for  the  said  libel,  or,  if  the  ^^^^^  *^*^  ^^ 
newspaper  or  periodical  publication  m  which  the  said  libel  appeared  Sto courtas"**^ 
should  DC  ordinanly  pubhshed  at  intervals  exceeding  one  week,  had  amenda 
offered  to  publish  the  said  apolo^  in  any^  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff  in  such  action ;  and  tnat  every 

such  defendant  shall  upon  filing  such  plea  be  at  liberty  to  pay  into 
court  a  sum  of  money  by  way  oi  amends  for  the  injury  sustuned  by 
the  publication  of  such  ubel,  and  such  payment  into  court  shall  be  A 
the  same  effect  and  be  available  in  the  same  manner  and  to  the  same 
extent,  and  be  subject  to  the  same  rules  and  regulations  as  to  pay- 
ment of  costs  and  the  form  of  pleading,  except  so  far  as  regards  the 
pleading  of  the  additional  facts  hereinbefore  required  to  be  pleaded 
oy  such  defendant,  as  if  actions  for  libel  had  not  been  excepted  from 
the  personal  actions  in  which  it  is  lawful  to  pay  money  into  court 
under  an  Act  passed  in  the  session  of  Parliament  held  in  the  fourth 
year  of  his  late  Majesty,  intituled  "  An  Act  for  the  farther  Amend-  a  &  4  wni  4, 
ment  of  the  Law  and  the  better  Advancement  of  Justice ;  "  and  that  «■  *2. 
to  such  plea  to  such  action  it  shall  be  competent  to  the  plaintiff  to 
reply  generally,  denying  the  whole  of  such  plea. 

3.  And  be  it  enacted,  that  if  any  person  snail  publish  or  threaten  to  Pnbiiahing  or 
publish  any  hbel  upon  any  other  person,  or  shaU  directly  or  indirectly  pa™nih°i**HbS 
threaten  to  print  or  publish,  or  shall  directly  or  indirectly  propose  to  5r  proposing  to 
abstain  from  printing  or  publishing,  or  shall  directly  or  inoirectly  •^^Sjf^/"'™ 
offer  to  prevent  the  printing  or  publishing,  of  any  matter  or  thing  Sing!  with  *°^ 
touching  any  other  person,  with  intent  to  extort  any  money  or  intent  to  extort 
security  for  money,  or  any  valuable  thing  from  such  or  any  other  JJJ}"  ^^^  ESpri- ' 
person,  or  with  intent  to  induce  any  person  to  confer  or  procure  for  sonment  and 
any  person  any  appointment  or  office  of  profit  or  trust,  every  such  ^^^  labour, 
offender,  on  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 

with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  three  years  :  provided  always,  that 
nothing  herein  contained  shaU  in  any  manner  alter  or  affect  any  law 
now  in  force  in  respect  of  the  sending  or  delivery  of  threatening 
letters  or  writings. 

4.  And  be  it  enacted,  that  if  any  person  shall  maliciouslv  publish  False  defama. 
any  defamatory  libel  knowing  the  same  to  be  false,  every  such  person,  ^^^K  T^- 
being  convicted  thereof,  shall  be  liable  to  be  imprisoned  in  the  priRonment  and 
common  gaol  or  house  of  correction  for  any  term  not  exceeding  two  fln^; 

years,  and  to  pay  such  fine  as  the  court  shall  award. 
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5.  And  be  it  enacted,  that  if  any  person  shall  malicionsly  pablish 
any  defamatory  libel,  ever^  such  person,  beinc  convicted  thereof, 
shall  be  liable  to  fine  or  unprisonment  or  botn,  as  the  court  may 
award,  such  imprisonment  not  to  exceed  the  term  of  one  year. 

6.  And  be  it  enacted,  that  on  the  trial  of  an^  indictment  or  infor- 
mation for  a  defamatory  libel,  the  defendant  having  pleaded  such  plea 
as  hereinafter  mentioned,  the  truth  of  the  matters  charged  may  be 
inquired  into,  but  shall  not  amount  to  a  defence,  imless  it  was  for  the 
public  benefit  that  the  said  matters  charged  should  be  published; 
and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  sndi 
matters  charged  as  a  defence  to  such  indictment  or  information  it 
shall  be  necessary  for  the  defendant,  in  pleading  to  the  said  indict- 
ment or  information,  to  allege  the  truth  ol  the  said  matters  charged 
in  the  manner  now  required  in  pleading  a  justification  to  an  actaon, 
for  de&mation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  shomd  be  published,  and  the  particular 
fact  or  facts  by  reason  whereof  it  was  for  the  public  benefit  that  the 
said  matters  charged  should  be  published,  to  which  plea  the  prose- 
cutor shall  be  at  liberty  to  reply  generally,  denying  the  whole  thereof; 
and  that  if  after  such  plea  the  defendant  shall  be  convicted  on  such 
indictment  or  information  it  shall  be  competent  to  the  ooort,  in 
pronouncing  sentence,  to  consider  whether  the  guilt  of  the  defendant 
is  aggravated  or  mitigated  by  the  said  plea,  and  by  the  evidence  given 
to  prove  or  to  disprove  the  same :  Provided  always,  that  the  truth  of 
the  matters  charged  in  the  alleged  hbel  complained  of  by  such 
indictment  or  information  shall  in  no  case  be  inquired  into  with- 
out such  plea  of  justification:  Provided  also,  that,  in  addition  to 
such  plea,  it  shall  be  competent  to  the  defendant  to  plead  a  plea 
of  not  guilty:  Provided  also,  that  nothing  in  this  Act  contained 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guilty 
which  it  is  now  competent  to  the  defendant  to  make  under  such 
plea  to  any  action  or  indictment  or  information  for  defamatory  words 
or  libel. 

7.  And  be  it  enacted,  that  whensoever,  upon  the  trial  of  any  indict- 
ment or  information  for  the  publication  or  a  Ubel,  under  the  plea  of 
not  guilty,  evidence  shall  have  been  given  which  shall  establish  a 
presumptive  case  of  pubhcation  against  the  defendant  by  the  act  of 
any  other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without  his 
authority,  consent,  or  knowledge,  and  that  the  said  publication  did 
not  arise  from  want  of  due  care  or  caution  on  his  part. 

8.  And  be  it  enacted,  that  in  the  case  of  any  mdictment  or  infor- 
mation by  a  private  prosecutor  for  the  publication  of  any  defamatory 
libel,  iE  judgment  shall  be  given  for  the  defendant,  he  shall  he 
entitled  to  recover  from  the  prosecutor  the  costs  sustained  by  the 
said  defendant  by  reason  of  such  indictment  or  information;  and 
that  upon  a  special  plea  of  justification  to  such  indictment  or 
information,  if  the  issue  be  found  for  the  prosecutor,  he  shall  he 
entitled  to  recover  from  the  defendant  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  by 
the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper 
officer  of  the  court  before  which  the  said  indictment  or  ioformation 
is  tried. 

9.  And  be  it  enacted,  that  wherever  throughout  this  Act,  in  de- 
scribing the  plaintifi*  or  the  defendant,  or  the  party  affected  or 
intend^  to  be  affected  by  the  offence,  words  are  used  importing  the 
singular  number  or  the  masculine  gender  only,  yet  they  shall  be 
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nndefrstood  to  mdnde  several  persons  as  well  as  one  person,  and  6  a  7  Vior.  o.  M 
females  as  well  as  males,  imless  when  the  nature  of  the  provision  or  — •' 

the  context  of  the  Act  shall  exclude  such  construction. 

10.  And  be  it  enacted,  that  this  Act  shall  take  effect  from  the  first  Oommenoement 
day  of  November  next ;  and  that  nothing  in  this  Act  contained  shall  ^J  "*^*  °' 
extend  to  Scotland. 


7  Vict.  cap.  12. 


An  Act  to  amend  the  Lom  rdoMng   to   International   Copyright.      1  Vzor.  a  ii 
\\Oth  May,  1844.]  — 

Whebeas  by  an  Act  passed  in  the  session  of  Parliament  held  in  the 
first  and  second  years  of  the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  for  securing  to  Authors  in  certain  Cases  the  Benefit  of  1  &  s  viet  a  m. 
international  Copyright"  (and  which  Act  is  hereinafter,  for  the  sake 
of  perspicuity,  ae»ignated  as  "  The  International  Copyright  Act"), 
Her  Majesty  was  empowered  by  Order  in  Council  to  durect  that  the 
authors  of  books  whiph  should  after  a  future  time,  to  be  specified  in 
such  Order  in  Council,  be  published  in  any  foreign  country,  to  be 
specified  in  such  Order  in  Council,  and  their  executors,  adminis- 
trators, and  assigns,  should  have  the  sole  liberty  of  printing  and 
reprinting  such  books  within  the  British  dominions  for  such  term  as 
Her  Majesty  should  by  such  Order  in  Council  direct,  not  exceeding 
the  term  which  authors,  being  British  subjects,  were  then,  (that  is  to 
say)  at  the  time  of  passinff  the  said  Act,  entitled  to  in  respect  of 
books  first  publishea  in  tne  United  Kingdom;  and  the  said  Act 
contains  divers  enactments  securing  to  auwors  and  their  representa- 
tives the  copyright  in  the  books  to  which  any  such  Order  in  Council 
should  extend :  And  whereas  an  Act  was  passed  in  the  Session  of 
Parliament  held  in  the  fifth  and  sixth  years  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  to  amend  the  Law  of  Copyright"  ff  a  6  Vict  e.  M» 
(and  which  Act  is  hereinafter,  for  the  sake  of  perspicuity,  designated 
as  "  The  Copyright  Amendment  Act"),  repealing  various  Acts  therein 
mentioned  relating  to  the  copyright  of  prmted  books,  and  extending, 
defining,  and  securing  to  authors  and  their  representatives  the  copy- 
right 01  books :  And  whereas  an  Act  was  passed  in  the  Session  of 
Parliament  held  in  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  Xing  William  the  Fourth,  intituled  "  An  Act  to  amend  the  8^4  wm  4^o.u. 
Law  relating  to  Dramatic  Literary  Property"  (and  which  Act  is  here- 
inafter, for  the  sake  of  perspicuity,  designated  as  **  The  Dramatic 
Literary  Property  Act"),  whereby  the  sole  liberty  of  representing  or 
causing  to  be  represented  any  dramatic  piece  in  any  place  of  dramatic 
entertainment  in  any  part  of  the  British  dominions,  which  should  be 
composed  and  not  printed  or  published  by  the  author  thereof  or  his 
assignee,  was  secured  to  such  author  or  his  assignee ;  and  by  the  said 
Act  it  was  enacted,  that  the  author  of  any  such  production  which 
should  thereafter  be  printed  and  publishea,  or  his  assignee,  should 
have  the  like  sole  liberty  of  representation  until  the  end  of  twenty- 
ei^ht  years  from  the  first  publication  thereof:  And  whereas  by  the 
said  dopyright  Amendment  Act  the  provisions  of  the  said  Dramatic 
Literary  Property  Act  and  of  the  said  Copyright  Amendment  Act 
were  made  applicable  to  musical  compositions;  and  it  was  thereby 
also  enacted,  that  the  sole  liberty  al  representing  or  performing,  or 
causing!  or  permitting  to  be  represented  or  performed,  in  any  part  of 
the  Bntish  dominions,  any  dramatic  piece  or  musical  composition, 
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TYxor.aii     should  endure  and  be  the  property  of  the  author  thereof  and  his 
^~  assiffns  for  the  term  in  the  said  Oopyright  Amendment  Act  proTided 

for  tne  duration  of  the  oopyrisht  in  books,  and  that  the  provisions 
therein  enacted  in  respeot  of  the  property  of  such  oopyright  shoold 
apply  to  the  liberty  of  representing  or  pertorming  any  oramatic  piece 
or  musical  composition  :  And  whereas  under  or  by  virtue  of  the  four 
several  Acts  next  hereinafter  mentioned;  (that  is  to  say,)  an  Act 
passed  in  the  eighth  year  of  the  reign  of  his  Late  Majesty  Ejng  Greorge 

8  Geo.  2,  c,  la.  the  Second,  intituled  "  An  Act  for  the  Encouragement  of  the  Arts  of 
desiring,  engraving,  and  etching  historical  and  other  Prints,  by 
vesting  the  Properties  thereof  in  the  Inventors  or  Engravers  daring 
the  Time  therein  mentioned ;"  an  Act  passed  in  the  seventh  year  of 

7  Geo.  8,  c  88.  his  late  Majesty  King  G«orge  the  Third,  intituled  "  An  Act  to  amend 
and  render  more  efl&ctual  an  Act  made  in  the  eighth  year  of  the 
rei^  of  Ejng  Oeorge  the  Second,  for  Encouragement  of  the  Arts  of 
designing,  engraving,  and  etching  historical  and  other  Prints ;  and 
for  vesting  in  and  securing  to  Jane  Hogarth,  widow,  the  property  in 
certain  Prmts ;"  an  Act  passed  in  the  seventeenth  year  of  the  reign 

17  Qea  8,  c  57.  of  his  late  Majesty  'King  Geoige  the  Third,  intituled  "  An  Act  fcr 
more  effectually  securing  the  Property  of  Prints  to  Inventors  and 
Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  in 
certain  Cases ;"  and  an  Act  passed  in  the  session  of  Parliament  held 
in  the  sixth  and  seventh  years  of  the  reign  of  his  late  Majesty  King 

6&7Wiii.4,o.w.  William  the  Fourth,  intituled  "An  Act  to  extend  the  Protection  of 
Copyright  in  Prints  and  Engravings  to  Ireland;"  (and  which  said 
four  several  Acts  are  hereinafter,  for  the  sake  of  perspicuity,  desig- 
nated as  the  Engraving  Copyright  Acts ;)  every  person  who  invents 
or  designs,  engraves,  etches,  or  works  in  mezzotinto  or  chiaro-oscuro, 
or  from  his  own  work,  design,  or  invention  causes  or  procures  to  be 
designed,  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro-oscuro 
any  historical  print  or  prints,  or  any  print  or  prints  of  any  portrait, 
conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever,  and  every  person  who  engraves, 
etches,  or  works  in  mezzotinto  or  chiaro-oscuro,  or  causes  to  be 
engraved,  etched,  or  worked,  any  print  taken  from  any  picture, 
drawing,  model,  or  sculpture,  either  ancient  or  modern,  notwithstand- 
ing such  print  shall  not  have  been  graven  or  drawn  from  the  original 
design  of  such  graver,  etcher,  or  (U-aftsman,  is  entitled  to  the  copy- 
right of  such  prmt  for  the  term  of  twenty-eight  years  from  the  mret 
ptmlishin^  thereof ;  and  by  the  said  several  Engraving  Copyright  Acts 
it  is  provided  that  the  name  of  the  proprietor  shall  be  truly  en^^raved 
on  each  plate,  and  printed  on  every  such  print,  and  remedies  are 
provided  for  the  infringement  of  such  copyright :  And  whereas  under 
and  by  virtue  of  an  Act  passed  in  the  thirty-eighth  year  of  the  reign  of 

88  Geo.  a  a  71.  his  late  Majesty  King  (ieorge  the  Third,  intituled  "  An  Act  for  en- 
couraging the  Art  of  making  new  Models  and  Casts  of  Busts  and  other 
Things  therein  mentioned,^  and  of  an  Actpassed  in  the  fifty-fourth 
year  of  the  reign  of  his  late  Mi^esty  King  GSeorge  the  Third,  intituled 

M  Gea  a^  &  M.  "  All  Act  to  amend  and  render  more  effectual  an  Act  of  his  present 
Majesty,  for  encouraging  the  Art  of  nmking  new  Models  ana  Casts 
of  Busts  and  other  Things  therein  mention^  and  for  giving  further 
Encouragement  to  such  Arts,"  (and  which  said  Acts  are,  for  the  sake 
of  perspicuity,  hereinafter  desig^nated  as  the  Sculpture  Copyright 
Acts,)  every  person  who  makes  or  causes  to  be  nmae  any  pew  and 
original  sculpture,  or  model  or  copy  or  cast  of  the  human  figure^ 
any  bust  or  part  of  the  human  figure  clothed  in  drapery  or  cdier- 
wise,  any  mtiTn^Ll  or  part  of  any  ^.TiiTnaJ  oomlwed  with  thfi  )uunaD 
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figure  or  otherwise,  any  subject,  being  matter  of  invention  in  scalp-    7  Vior.  «i  ii 
tore,  any  alto  or  basso  relievo,  representing  any  of  the  matters  afore-  — 

said,  or  any  cast  from  nature  of  the  human  figure  or  part  thereof,  or 
of  any  animal  or  part  thereof,  or  of  any  such  subject  representing 
any  of  the  matters  aforesaid,  whether  separate  or  combined,  is 
entitled  to  the  copyright  in  such  new  and  original  sculpture,  model, 
copy,  and  cast,  for  fourteen  years  from  finjt  putting  forth  and  publish- 
ing the  same,  and  for  an  adcutional  period  of  fourteen  years  in  case  the 
original  maker  is  living  at  the  end  of  the  first  pneriod ;  and  by  the  said 
Acts  it  is  provided  that  the  name  of  the  proprietor,  with  the  date  of 
the  publication  thereof,  is  to  be  put  on  all  such  sculptures,  models, 
copies,  and  casts,  and  remedies  are  provided  for  the  infringement  of 
such  copyright :  And  whereas  the  powers  vested  in  Her  Miuestyby 
the  said  International  Copyright  Act  are  insufficient  to  enable  Her 
Majesty  to  confer  upon  authors  of  books  first  published  in  forei^ 
countries  copyright  of  the  like  duration,  and  with  the  like  remedies 
for  the  infringement  thereof,  which  are  conferred  and  provided  by  the 
said  Copyright  Amendment  Act  with  respect  to  authors  of  l)ooks 
fil^t  puolished  in  the  British  dominions ;  and  the  said  International 
Copyright  Act  does  not  empower  Her  Majesty  to  confer  any  exclusive 
rignt  dr  representing  or  peHorming  dramatic  pieces  or  musical  com- 
positions nrst  published  in  foreign  countries  upon  the  authors  thereof, 
nor  to  extend  the  privilege  of  copyright  to  prmts  and  sculpture  first 
published  abroad ;  and  it  is  expement  to  vest  increased  powers  in  Her 
Majesty  in  this  respect,  and  for  that  purpose  to  repeal  tne  said  Inter- 
national Copyright  Act,  and  to  give  such  other  powers  to  Her 
Majesty,  and  to  ma,\e  such  further  provisions,  as  are  hereinafter  con- 
tained :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  tne  authority  of  the  same,  that  the  said  recited  Act,  herein  desig-  Bapeal  of  inter- 
nated  as  the  International  Copyright  Act  shall  be  and  the  same  is  Hght  AotP^^* 
hereby  repealed. 

2.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty,  by  Her  Majesty, 
any  order  of  Her  Maiesty  in  Coundl,  to  direct  that,  as  respects  all  or  cSundf  "may 
any  particular  class  or  classes  of  the  following  works,  (namely,)  direct  that 
books,  prints,  articles  of  sculpture,  and  other  works  of  art,  to  be  *"  ri^'fliw?"  **' 
defined  m  such  order,  which  shall  after  a  future  time,  to  be  specified  pabiished  in 
in  such  order,  be  first  published  in  any  forei^  country  to  be  named  'SJSS*®®'"*''^ 
in  such  order,  the   authors,  inventors,  designers,  engravers,  and  ShtSereS?^^" 
makers  thereof   respectively,  their    respective  executors,  adminis-  within  Her 


trators,  and  assigns,  shall  nave  the  privilege  of  copyright  therein  JJjjjj**^ "  ^°"**' 
during  such  period  or  respective  periods  as  shall  be  defined  in  such 
order,  not  exceeding,  however,  as  to  any  of  the  above-mentioned 
works,  the  term  of  copyright  which  authors,  inventors,  desiffuers, 
engravers,  and  makers  d  the  like  works  respectively  first  published 
in  the  United  Ejugdom  may  be  then  entitled  to  under  the  herein- 
before recited  Acts  respectively,  or  under  any  Acts  which  may  here- 
after be  passed  in  that  behalf. 

8.  And  be  it  enacted,  that  in  case  any  such  order  shall  apply  to  If  the  order 
books,  all  and  sinffular  the  enactments  of  the  said  Copyright  Amend-  SS*oSpwiAt** 
ment  Act,  and  (x  any  other  Act  for  the  time  being  in  force  with  law Mtoteoka 
relation  to  the  copyright  in  Ixx^s  first  published  in  this  country,  ^tpabi^din 
shall,  from  and  after  the  time  so  to  be  specified  in  that  behalf  in  such  ahiofapp^to 
I  order,  and  subject  to  such  limitation  as  to  the  duration  of  the  copy-  the  books  to 
idffht  as  shall  be  therein  contained,  apply  to  and  be  in  force  in  resp^  r2iSL»*fSAeerb. 
I  oTtiie  books  to  which  such  order  shaD  extend,  and  which  shall  have  tain  esoepttona. 

i?x2 
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7VioT.aia.    been  registered  aa  hereinafter  is  provided,  in  snch  and  the 

—  manner  as  if  such  books  were  first  published  in  the  United  Kingdom, 

save  and  except  such  of  the  said  enactments,  or  such  parts  thereof,  as 
shall  be  excepted  in  such  order,  and  save  and  except  such  of  the  said 
enactments  as  relate  to  the  delivery  of  copies  of  books  at  the  Britifh 
Museum,  and  to  or  for  the  use  of  the  other  libraries  mentioned  in  the 
said  Copyright  Amendment  Act. 
If  the  order  4.  And  be  it  enacted,  that  in  case  any  such  order  shall  apply  to 

appUeB  to  prints,  prints,  articles  of  sculpture,  or  to  any  such  other  works  of  art  as 
«heoop7iight      aforesaid,  all  and  singular  the  enactments  of  the  said  Engraving 
law  ft«  to  prints   Copyright  Acts  and  the  said  Sculpture  Copyright  Acts,  or  of  any 
SretpJSSiJhM     o<J^6r  Act  for  the  time  being  in  force  with  relation  to  the  copyright  in. 
In  this  coontry    prints  or  articles  of  sculpture  first  published  in  this  countiy,  and  of 
£e"r£SLBcaip-  ^^^  -^^^  ^^^  ^^^  *^®  ^^S  ^  ^OTce  with  relation  to  the  copyright  in 
tures,  Ao/to        any  similar  works  of  art  first  published  in  this  country,  shall,  from 
which  BQoh         and  after  the  time  so  to  be  specified  in  that  behalf  in  sudi  oider,  and 
order  reUtes.      gubject  to  Such  limitation  as  to  the  duration  of  the  copyright  as  shall 
be  therein  contained  respectively,  apply  to  and  be  in  K>roe  in  respect 
of  the  prints,  articles  of  sculpture,  and  other  works  of  art  to  which 
such  order  shall  extend,  ana  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if  snch 
articles  and  otner  works  of  art  were  first  published  in  the  United 
Kingdom,  save  and  except  such  of  the  said  enactments  or  such 
parts  thereof  as  shall  be  excepted  in  such  order. 
Her  Majesw  5.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty,  by 

o  *^'ri{  dtaS*°  ^^^  order  of  Her  Majesty  in  Council,  to  direct  that  the  authors  of 
tbatMihors  dramatic  pieces  and  musical  compositions  which  shall  after  a  future 
and  composers  time,  to  be  specified  in  such  order,  be  first  publicly  represented  or 
rfeoes  iSd  *^  performed  in  any  foreign  country  to  be  named  in  such  order,  shall 
mnsioai  oompo-  have  the  sole  liberty  of  representing  or  performing  in  any  part  of 
"*'biS*"*  the  British  dominions  such  dramatic  nieces  or  musical  compositions 
ropresmited  and  during  Buch  period  as  shall  be  definea  in  such  order,  not  exceeding 
performed  in  the  period  during  which  authors  of  dramatic  pieces  and  musical 
shSi'have*"*^*"  compositions  first  publicly  represented  or  performed  in  the  United 
similar  rights  In  Kingdom  may  for  the  time  be  entitled  by  law  to  the  sole  liberty  of 
^mtoiolDa  representing^  and  performing  the  same ;  and  fix)m  and  after  the  time 
°"  so  specified  m  any  such  last-mentioned  order  the  enactments  of  the 

said  dramatic  Literary   Property  Act,  and  of  the  said  Copyright 
Amendment  Act,  and  of  any  otner  Act  for  the  time  being  in  force 
with  relation  to  the  liberty  of  publicly  representing  and  performing 
dramatic  pieces    or  musical    compositions,    shall,  subject  to  satS. 
limitation  as  to  the   dur^rtion  of  the  right  conferrejl  by  any  sudi 
order  as  shall  be  therein  contained,  apply  to  and  be  in  force  in 
respect  of  the  dramatic  pieces  and  musical  compositions  to  which 
sucn  order  shall  extend,  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if  such 
dramatic  pieces  and  musical  compositions  had  been  first  nublidy 
represented  and  performed  in  the  British  dominions,  save  ana  except 
such  of  the  said  enactments  or  such  parts  thereof  as  shall  be  excepted 
in  such  order. 
Particaiars  to  be      6.  Provided  always,  and  be  it  enacted,  that  no  author  of  any  book, 
£lSIi^Md*to   ^^"^^^^^o  piece  or  musical  composition,  or  his  executors,  administra- 
de^ry  dT        tors,  or  assigns,  and  no  inventor,  designer,  or  engraver  of  any  print, 
copies.  or  maker  of  any  article  of  sculpture,  or  other  work  of  art,  his  execu- 

tors, administrators,  or  assign,  shall  be  entitied  to  the  benefit  of  this 
Act,  or  of  any  Order  in  Council  to  be  issued  in  pursuance  thereof 
unless,  within  a  time  or  times  to  be  in  that  behalf  prescribed  in  each 
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sach  Order  in  Council,  such  book,  dramatic  piece,  mnsical  composition,     7  yhjt.  a.  is. 
print,  article  of  scalpture,  or  other  work  of  art,  shall  have  oeen  so  — 

registered,  and  such  copy  thereof  shall  have  been  so  deliyered  as 
hereinafter  is  mentioned ;  (that  is  to  say,)  as  regards  such  book,  and 
also  such  dramatic  piece  or  musical  composition,  (in  the  event  of  the 
same  having  been  printed,)  the  title  to  the  copy  thereof,  the  name 
and  place  of  abode  of  the  author  or  composer  thereof,  the  name  and 
place  of  abode  of  the  proprietor  of  the  copyright  thereof,  the  time 
and  place  of  the  first  publication,  representation,  or  performance 
thereof,  as  the  case  may  be,  in  the  foreign  country  named  m  the  Order 
in  CounciL  under  which  the  benefit  of  this  Act  shall  be  claimed,  shall 
be  entered  in  the  register  book  of  the  Company  of  Stationers  in 
London,  and  one  printed  copy  of  the  whole  of  such  book,  and  of  such 
dramatic  piece  or  musical  composition,  in  the  event  of  the  same 
having  been  printed,  and  of  every  volume  thereof,  upon  the  best 
paper  upon  which  the  largest  number  or  impression  of  the  book, 
dramatic  piece,  or  musical  composition  shall  have  been  printed  for 
sale,  together  with  all  maps  and  prints  relating  thereto,  shall  be 
delivered  to  the  officer  of  the  Company  of  Stationers  at  the  Hall  of 
the  said  Company;  and  as  regaras  dramatic  pieces  and  musical 
compositions  m  manuscript,  the  title  to  the  same,  the  name  and 
place  of  abode  of  the  author  or  composer  thereof,  the  name  and  place 
of  abode  of  the  proprietor  of  the  right  of  representing  or  performing 
the  same,  and  the  time  and  place  of  the  first  representation  or  per- 
formance thereof  in  the  country  named  in  the  Order  in  Council  under 
which  the  benefit  of  the  Act  shall  be  claimed,  shall  be  entered  in  the 
said  register  book  of  the  said  Company  of  Stationers  in  London ;  and 
as  regs^ds  prints,  the  title  thereof,  the  name  and  place  of  abode  of  the 
inventor,  designer,  or  engraver  thereof,  the  name  of  the  proprietor  of 
the  copyright  therein,  and  the  time  and  place  of  the  first  publication 
thereof  in  the  foreign  country  named  in  the  Order  in  Council  under 
which  the  benefits  of  the  Act  shall  be  claimed,  shall  be  entered  in  the 
said  register  book  of  the  said  Company  of  Stationers  in  London,  and 
a  copy  of  such  print,  upon  the  best  paper  upon  which  the  largest 
number  or  impressions  of  the  print  shall  have  been  printed  for  sale, 
shall  be  delivered  to  the  officer  of  the  Company  of  Stationers  at 
the  hall  of  the  said  company;  and  as  regards  any  such  article  of 
sculpture,  or  any  such  other  work  of  art  as  aforesaid,  a  descriptive 
title  thereof,  the  name  and  place  of  abode  of  the  maker  thereot,  the 
name  of  the  proprietor  of  tne  copyright  therein,  and  the  time  and 
place  of  its  first  pubUcation  in  the  foreign  country  named  in  the 
Order  in  Council  under  which  the  benefit  of  this  Act  shall  be  claimed, 
shall  be  entered  in  the  said  register  book  of  the  said  Company  of 
Stationers  in  London;  and  the  officer  of  the  said  Company  of 
S^tioners  receiving  such  copies  so  to  be  delivered  as  aforesaid  shall 
^ve  a  receipt  in  writyig  for  the  same,  and  such  delivery  shall  to  all 
intents  and  purposes  be  a  sufficient  delivery  under  the  provisions  of 
this  Act. 

7.  Provided  always,  and  be  it  enacted,  that  if  a  book  be  published  in  cue  of  bookn 
anonymously  it  shall  be  sufficient  to  insert  in  the  entry  thereof  in-J^SoJ^oasiy 
such  register  book  the  name  and  place  of  abode  of  the  first  pubUsher  the  name  of  Um 
thereof,  instead  of  the  name  and  place  of  abode  of  the  author  thereof,  P^^*f**[  ***  **• 
together  with  a  declaration  that  such  entry  is  made  either  on  behalf  ■"°®*" 

of  the  author  or  on  behalf  of  such  first  publisher,  as  the  case  may 
require. 

8.  And  be  it  enacted,  that  the  several  enactments  in  the  said  Cop^-  The  provisioi.B 
right  Amendment  Act  contained  with  relation  to  keeping  the  said  ^J^JSU^SSSJt'!^! 
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7  Vior.  a  IS.    register  book,  and  the  inspeotion  thereof,  ihe  searches  therein,  and 
M  reffardg  *^®  delivery  of  certified  and  stamped  copies  thereof,  the  reception  of 

«n«riMin 'the      8a<3^  copies  in  evidence,  the  making  of  false  entries  in  the  said  book, 
pegiater  book  of^  and  the  production  in  evidence  or  papers  falsely  puiporting  to  be 
SfttioiSS^     oopios  o^  entries  in  the  said  book,  the  applications  to  the  conrte  and 
to  apply  to         judges  by  persons  ^grieved  by  entries  in  the  said  book,  and  the 
^riM  onder      expunging  and  varying  such  entries,  shall  apply  to  the  books,  dra* 
matic  pieces,  and  musical  compositions,  prints,  articles  of  sculptups, 
and  other  works  of  art,  to  Which  any  Order  in  Council  issued  in 
pursuance  of  this  Act  shall  extend,  and  to  the  entries  and  assign- 
ments of  copyrieht  and  proprietorship  therein,  in  such  and  the  same 
manner  as  ii  such  enactments  were  here  expressly  enacted  in  relation 
thereto,  save  and  except  that  the  forms  of  entry  prescribed  bj  the 
said  Gopyriffht  Amendment  Act  may  be  varied  to  meet  the  circuxn- 
stances  of  the  case,  and  that  the  sum  to  be  demanded  by  the  offioer 
of  the  said  Company  of  Stationers  for  making  any  entry  required  by 
this  Act  shall  be  one  shilling  only. 
As  to  ezpoBging      9.  And  be  it  enacted,  that  every  entry  made  in  pursuance  of  this 
raSSS^to"*^  Act  of  a  first  publication  shall  be  primd  facie  proof  of  a  rightfal  first 
^^gfui first      publication;  but  if  there  be  a  wrongful  first  publication,  and  any 
pabiicatioiL         party  have  availed  himself  thereof  to  obtain  an  entry  of  a  spurious 
work,  no  order  for  expunging  or  varying  such  entry  shall  be  made 
unless  it  be  proved  to  the  satisfaction  of  the  court  or  of  the  judge 
taking  cognisance  of  the  application  for  expunging  or  varying  such 
entry,  first,  with  respect  to  a  wrongful  publication  in  a  country  to 
which  the  author  or  first  publisher  does  not  belong,  and  in  r^ard  to 
which  there  does  not  subsist  with  this  country  any  treaty  of  inter- 
national copyright,  that  the  party  making  the  application  was  the 
author  or  first  publisher,  as  the  case  reouires ;  second,  with  respect 
to  a  wron^l  first  publication  either  in  tne  country  where  a  riffhtfnl 
first  pubhcation  has  taken  place,  or  in  regard  to  which  there  subsists 
with  this  country  a  treaty  of  international  copyright,  that  a  court  of 
competent  jurisdiction  in  any  such  country  where  such  wrongful  first 
pubfication  has  taken  place  has  given  judgment  m  favour  of  uie  right 
of  the  party  claiming  to  be  the  author  or  first  publisher. 
Copies  of  books      1*0.  And  DC  it  enacted,  that  all  copies  of  books  wherein  there  shall 
rittSri*"  ^''f  "t-   ^  *°y  subsistinff  copvright  under  or  by  virtue  of  this  Act,  or  of  any 
JS  under  thta     Order  in  Council  made  in  pursuance  thereof,  printed  or  reprinted  in 
Act  printed  In     any  foreign  country  except  that  in  which  such  books  were  first  pub- 
JS!f^Stt!2!  lushed,  shall  be  and  the  same  are  herebv  absolutely  prohibited  to  be 
wherein  the        imported  into  any  part  of  the  British  dominions,  except  by  or  with 
^fi^"*"*     the  consent  of  the  registered  proprietor  of  the  copyright  thereof,  or 
ffwtedtoST"    ^^8  agent  authorised  in  writing,  and  if  importea  contrary  to  this 
imported.  prohibition  the  same  and  the  importers  thereof  shall  be  subject  to 

the  enactments  in  force  relating  to  goods  prohibited  to  be  imported 
by  any  Act  relating  to  the  customs ;  and  as  respects  any  such  copies 
so  prohibited  to  be  imported,  and  also  as  respects  any  copies  un- 
lawrally  printed  in  any  place  whatsoever  of  any  books  wherein  there 
shall  be  any  such  subsisting  copvright  as  aforesaid,  any  per8<n»  who 
shall  in  any  part  of  the  British  dominions  import  such  prohibited  or 
imlawfully  printed  copies,  or  who,  knowinc;  such  copies  to  be  so 
unlawfully  imported  or  unlawfully  printed^  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  publishoi,  or  exposed 
to  sale  or  hire,  or  have  in  his  possession  for  sale  or  hii*e,  any  such 
copies  so  unlawfully  imported  or  unlawfully  printed,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  pro- 
prietor of  such  copyright,  to  be  brought  and  prosecute  in  l^e  i 
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courts  and  in  the  same  manner^  and  with  the  like  restricfcions  upon    7  Vxok  o.  is. 
the  proceedings  erf  the  defendant,  as  are  respectively  prescribed  in  — 

the  said  Copyright  Amendment  Act  with  relation  to  actions  thereby 
aathorised  to  be  brought  by  proprietors  of  copyright  against 
persons  importing  or  s^ing  books  unlawfiilly  printea  in  the  British 
dominions. 

11.  And  be  it  enacted,  that  the  said  officer  of  the  said  Oompany  of  oifloer  of  st^- 
Stationers  shall  receive  at  the  hall  of  the  said  company  every  book,  S* deSSS'SSSS 
volume,  or  print  so  to  be  delivered  as  aforesaid,  and  within  one  Ac  in  the 
calendfur  month  after  receiving  such  book,  volume,  or  print  shall  Brittah  Momam. 
deposit  the  same  in  the  library  of  the  British  Museum. 

12.  Provided  always,  and  be  it  enacted,  that  it  shall  not  be  requisite  Second  or  sab- 
to  deliver  to  the  said  officer  of  the  said  Stationers  Oompany  any  "^loen^^dltfonB 
printed  copy  of  the  second  or  of  any  subsequent  edition  of  any  book 

or  books  so  delivered  as  aforesaid,  unless  the  same  shall  contain 
additions  or  alterations. 

13.  And  be  it  enacted,  that  the  respective  terms  to  be  specified  Orders  in  Coon- 
by  such  Orders  in  Oouncil  respectively  for  the  continuance  of  the  dStorent^MnSda 
privilege  to  be  granted  in  respect  of  works  to  be  first  published  in  for  different 
foreign  countries  may  be  different  for  works  first  published  i*^  JjJJ^  5»2°*^? 
different  forei^  countries  and  for  different  classes  of  such  works;  ciMSMof  worica. 
and  that  the  times  to  be  prescribed  for  the  entries  to  be  made  in 

the  register  book  of  the  Stationers  Oompany,  and  for  the  deliveries 
of  the  Dooks  and  other  articles  to  the  said  officer  of  the  Stationers 
Oompany,  as  hereinbefore  is  mentioned,  may  be  different  for  different 
foreign  countries  and  for  different  classes  of  books  or  other  articles. 

14.  Provided  always,  and  be  jt  enacted,  that  no  such  Order  in  No  Order  in 
Council  shall  have  any  effect  unless  it  shall  be  therein  stated,  as  the  2S?°ffUt  ^Iw 
ground  for  issuing  the  same,  that  due  protection  has  been  secured  hj  u  ^tee  that 
the  foreign  power  so  named  in  such  Order  in  Council  for  the  benefit  ™*^pJ^**  . 

of  parties  interested  in  works  first  published  in  the  dominions  of  JJJJJ^®" 
Her  Majesty  similar  to  those  comprised  in  such  order. 

.    15.  Aid  De  it  enacted,  that  every  Order  in  Council  to  be  made  orders  in 
under  the  authori^  of  this  Act  shall  as  soon  as  may  be  after  the  SJSSrtied  to 
making  thereof  by  Mer  JVLajesty  in  council  be  published  in  the  London  aazetto,  and  to 
Oazette,  and  from  the  time  of  such  publication  shall  have  the  same  Jj^Ji^V"^^* 
effect  as  if  every  part  thereof  were  included  in  this  Act.  *" 

16.  And  be  it  enacted,  that  a  copy  of  every  Order  of  Her  Majesty  Orders  in 
in  Oouncil  made  under  this  Act  shall  be  laid  before  both  Houses  of  SS^^ore^ 
Parliament  within  six  weeks  after  issuing  the  same,  if  Parliament  be  parliament. 
then  sitting,  and  if  not,  then  within  six  weeks  after  the  commence- 
ment of  the  then  next  session  of  Parliament. 

17.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty  by  an  Orders  in 
Order  in  Council  from  time  to  time  to  revoke  or  alter  any  Order  in  J^^JJ^ted.™*^  ** 
Council  previously -made  under  the  authority  of  this  Act,  but  never- 
theless without  prejudice  to  any  rights  acquired  previously  to  such 
revocation  or  alteration. 

18.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Act  Translations, 
contained  shall  be  construed  to  prevent  the  printings,  publication,  or 

sale  of  any  translation  of  any  book  the  author  wherecS  and  his  assigns 
may  be  entitled  to  the  benefit  of  this  Act. 

19.  And  be  it  enacted,  that  neither  the  author  of  any  book,  nor  the  Authors  of 
author  or  composer  of  any  dramatic  piece  or  musical  composition,  ^°^^  f "foreign 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the  maker  countries  not 
of  any  article  of  sculpture,  or  of  such  other  worV  of  art  as  aforesaid,  J?^^®^'**  ^P^" 
nhich  shall  after  the  passing  of  this  Act  be  first  published  out  of  Her  onder^thisAct 
Majesty's  dominions,  shall  nave  any  copyright  therein  respectively, 
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7  YioT.  a  19.    or  any  exdusive  right  to  the  public  representation  or  perfbnnance 
"""  thereof,  otherwise  uian  such  (if  any)  as  he  may  become  entitled  to 

under  this  Act. 
inteTpratettoB         20.  And  be  it  enacted,  that  in  the  oonstraction  of  this  Act  the  word 
"'""^  "  book  "  shall  be  construed  to  include  "  i^olume,"  "  pamphlet,"  "  sheet 

of  letter-press,"  "  sheet  of  music,"  "  map,"  "  chart,  or  "  plan ;  "  and 
the  expression  *'  articles  of  sculpture  "  shall  mean  all  such  acalptnres, 
models,  copies,  and  casts  as  are  described  in  the  said  Sculptare  Copy- 
right Acts,  and  in  respect  of  which  the  privileges  of  copyright  are 
thereby  conferred;  and  the  words  "printing  and  " re-prinfcing " 
shall  include  engraving  and  any  other  method  of  multiplying  copies ;' 
and  the  expression  "  Her  Majesty  "  shall  include  the  heirs  and  sucoea- 
sors  of  Her  Majesty ;  and  tne  expression  "  Order  of  Her  Majesty  in 
Council,"  "  Order  in  Council,"  and  "  Order,"  shall  respectively  mean 
Order  of  Her  Majesty  acting  by  and  with  the  advice  of  Her  Majesty's 
most  honourable  Pnvy  Councnl ;  and  the  expression  *'  Officer  of  die 
Company  of  Stationers  "  shall  mean  the  officer  appointed  by  the  said 
Company  of  Stationers  for  the  purposes  of  tne  said  Copyright 
Amendment  Act ;  and  in  describing  any  persons  or  things  any  word 
importing  the  pliual  number  shall  mean  also  one  person  or  thing,  and 
any  word  importing  the  singular  number  shall  include  several  persons 
or  things,  and  anv  word  Importing  the  masculine  shall  include  also 
the  feminine  gender ;  unless  in  any  of  such  cases  there  shall  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction. 
Aotmsy  be  21.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed 

-^pMied  thto       by  ajiy  j^Q^  lio  be  passed  in  this  present  Session  of  Parliament. 


8  A  9  Vict.  cap.  75. 

8  ft  9  VioT.  a  7ff.  An  Act  to  amend  an  Ad  passed  in  the  Session  of  Parlia/ment  held  in  the 
"^'  Sixth  oAftd  Seventh  Yea/rs  of  the  Bei^n  of  Her  present  Majesty,  intituled 

**  An  Act  to  amend  the  Law  respectmg  defamatory  Words  and  LibeL** 
— [31«<  July,  1845.] 

Whereas  by  an  Act  passed  in  the  session  of  Parliament  held  in  the 
sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty,  intitoled 

6  ft  7  Vict  a  96.  **  An  Act  to  amend  the  Law  respecting  defamatorv  Words  and  Libel," 
it  is,  amongst  other  things,  enacted  and  provided,  that  the  defendant 
in  an  action  for  a  libel  contained  in  any  public  newsfUiper  or  other 
periodical  publication  may  plead  certain  matters  therein  mentioned, 
and  may  upon  filing  such  plea  be  at  liberty  to  pay  into  court  a  sum  of 
money  by  way  of  amends  for  the  injury  sustamed  by  the  publication 
of  such  libel ;  and  it  is  thereby  further  enacted,  tliat  such  payment 
into  court  shall  be  of  the  same  effect,  and  be  available  in  tne  same 
manner  and  to  the  same  extent,  and  be  subiect  to  the  same  rules  and 
regulations  as  to  payment  of  costs  and  the  form  of  pleading,  except  so 
far  as  regards  tne  pleading  of  the  additional  facts  thereinbefore 
required  to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  had 
not  been  excepted  from  the  personal  actions  in  whidti  it  is  lawful  to 
pay  money  into  court,  under  an  Act  passed  in  the  session  of  Parlia- 

8ft4  ViU.4,o.4i.  ment  held  in  the  fourth  year  of  his  late  Majesty,  intituled  "  An  Act 
for  the  further  Amendment  of  the  Law,  and  the  better  Advancement  of 
Justice :"  And  whereas  the  said  Act  of  the  fourth  year  of  the  rei^p  of  his 
late  Migesty  relates  only  to  proceedings  in  the  superior  courts  in  Eng- 
land, but  by  an  Act  passed  in  the  session  of  Parliament  held  in  the  third 

8  ft  4  viol  &  i06i  and  fourth  years  of  the  reign  of  Her  present  Mi^esty,  intituled  "  An  Ac( 
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for  abolishing  Arrest  on  Mesne  Process  in  ciyil  Actions,  except  in  8  ft  9  Yigt.  o.  7& 
certain  Cases,  for  extending  the  Remedies  of  Creditors  acainst  the         . — 
Property  of  Debtors,  and  for  the  further  Adyancement  of  Justice,  in 
Ireland,    a  like  prorision  is  made  for  payment  of  money  into  court  in 
all  personal  actions  pending  in  any  of  the  superior  courts  in  Ireland 
as  is  contained  in  the  said  Act  of  the  fourth  year  of  the  reign  of  his 
late  Majesty  in  regard  to  actions  pending  in  the  superior  courts  in 
England,  with  a  like  exception  of  actions  for  libel ;  and  it  is  expedient 
to  prevent  any  doubts  as  to  the  application  of  the  said  recited  Act  of 
the  sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty  to 
actions  pending  in  the  superior  courts  in  Ireland,  which  may  be 
created  by  reason  of  the  omission  of  a  reference  in  the  last-mentioned 
Act  to  the  said  Act  of  the  third  and  fourth  years  of  the  reign  of  Her 
present  Majesty :  Be  it  therefore  enacted  and  declared  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Liords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  when  in  any  in  caaea  of 
action  pending  in  the  superior  courts  in  Ireland  for  a  libel  contained  JJ  tSS^J^**** 
in  any  public  newspaper  or  other  periodical  publication  the  defendant  where  defendant 
shall  plead  the  matters  allowed  to  be  pleaded  by  the  said  first-men-  ^jSenTiSowed 
tioned  Act,  and  shall  on  filing  such  plea  X)ay  monev  into  court  as  by%  a  4  wm!  4, 
provided  by  such  Act,  such  payment  into  court  shall  be  of  the  same  o-  ^3,  and  pay 
effect,  and  be  available  in  the  same  manner  and  to  the  same  extent,  ^ort'so^ 
and  be  subject  to  the  same  rules  and  regulations  now  in  force  or  here-  payment  to  be  of 
after  to  be  made  as  to  payment  of  costs  and  the  form  of  pleading,  JJSJS,^^5ii4 
except  so  &r  as  regards  tne  pleading  of  the  additional  £EMJts  so  required  Act 
to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay  money 
into  court  under  the  said  recited  Act  of  the  third  and  fourth  years  of 
the  reign  of  Her  present  Majesty. 

2.  And  be  it  declared  and  enacted,  that  it  shall  not  be  competent  Defendant  not 
to  any  defendant  in  such  action,  whether  in  England  or  in  Ireland,  to  ^tuJontmy^ 
file  anjr  such  plea,  without  at  the  same  time  making  a  pavment  of  money  into 
money  into  court  by  way  of  amends  as  provided  by  said  Act,  but  every  JSlmdi  ^"^  **' 
such  plea  so  filed  without  payment  of  money  into  court  shall  be 
deemeii  a  nullity,  and  may  be  treated  as  such  by  the  plaintiff  in  the 
action. 


10  &  11  Vict.  cap.  95. 

An  Act  to  annend  the  Loajo  relatmg  to  the  Protection  m  the  Colonies     lOftiiVicr. 
of  works  entitled  to  Copyright  vn  the  United  Kingdom, — [22n<i  JvUni,         ^'  ^^ 

1847.] 

Whekkas  by  an  Act  passed  in  the  session  of  Parliament  holden  in 

the  fifth  and  sixth  years  of  Her  present  Majesty,  intituled  *'  An  Act  5  &  6  Vict  o.  46. 

to  amend  the  Law  A  Copyright,"  it  is  amongst  other  things  enacted, 

that  it  shall  not  be  lawful  for  any  person  not  being  the  proprietor  of 

the  copyright,  or  some  person  authorised  by  him,  to  import  into  any 

part  ol  the  United  Kingdom,  or  into  any  other  part  of  the  British 

dominions,  for  sale  or  hire,  any  printed  book  first  composed  or 

written  or  printed  or  published  m  any  part  of  the  United  Kingdom 

wherein  there  shall  be  copyright,  and  reprinted  in  any  country  or 

place  whatsoever  out  of  the  British  dominions :  And  whereas  by  an 

Act  passed  in  the  session  of  Parliament  holden  in  the  eighth  and 

ninth  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act  8  ft  9  viot.  o.  98, 

to  regulate  the  Trade  of  the  British  Possessions  abroad,"  books 
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Id  A 11  Vict. 


Her  Majesty 
may  laBpend  in 
certain  oaees  the 
prohibitions 
against  the 
admission  of 
pirated  books 
into  the  colonies 
In  certain  casea 


Orders  in 
oonncil  to  be 
published  in 
Qazette. 
Orders  in 
Council  and  ttie 
Colonial  Acts  or 
ordinances  to  be 
laid  before 
Parliament 

Act  may  be 
amended,  Aa 


wherein  the  copyright  Ib  subsisting,  first  compoBed  or  written  or 
printed  in  the  United  Kingdom,  and  printed  or  reprints  in  any 
other  country,  are  absolutely  prohibited  to  be  imported  into  &e 
British  possessiona  abroad :  And  whereas  by  the  said  last-recited 
Act  it  IS  enacted,  that  all  laws,  bye  laws,  usa^,  or  coatocns  in 
practice,  or  endeavoured  or  pretended  to  be  in  Syrce  or  practice  in 
any  of  the  British  possessions  in  America,  which  are  in  anywise 
repugnant  to  the  saia  Act  or  to  any  Act  of  Parliament  made  or  to  be 
made  in  the  United  Kingdom,  so  far  as  such  Act  shall  relate  to  and 
mention  the  said  possessions,  are  and  shall  be  nuU  and  void  to  aD 
intents  and  purposes  whatsoever :  ISow  be  it  enacted,  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Gonmions,  in  this  present  Ptolia- 
ment  assembled,  and  by  the  authority  of  the  same,  that  in  <»Be  the 
Legislature  or  proper  legislative  authorities  in  any  British  poesession 
shall  be  disposed  to  make  due  provision  for  securing  or  protecting 
the  rights  of  British  authors  in  such  possession^  and  shall  pass  an 
Act  or  make  an  ordinance  for  that  purpose,  and  shall  transmit  the 
same  in  the  proper  manner  to  the  Secretary  of  State,  in  order  that 
it  may  be  submitted  to  Her  Majesty,  and  in  case  Her  Majesty  shall 
be  of  opinion  that  such  Act  or  Ordinance  is  sufficient  for  the  purpose 
of  securing  to  British  authors  reasonable  protection  within  such 
possession,  it  shall  be  lawful  for  Her  Majesty,  if  she  think  fit  so  to  do^ 
to  express  her  royal  approval  of  such  Act  or  ordinance,  and  there- 
upon to  issue  an  Order  m  Council  declaring  that  so  long  as  the  pro- 
visions of  such  Act  or  ordinance  continue  in  force  within  such  colony 
the  prohibitions  contained  in  the  aforesaid  Acts,  and  hereinbefore 
recited,  and  any  prohibitions  contained  in  the  said  Acts  or  in  any 
other  Acts  against  the  importing,  selling,  letting  out  to  hire,  exposing 
for  side  or  hire,  or  possessing  foreign  reprints  of  books  first  composed, 
written,  printed,  or  published  in  the  United  Kingdom,  and  entitled  to 
copyright  therein,  shall  be  suspended  so  for  as  regards  such  colony ; 
and  thereupon  such  Act  or  ordinance  shall  come  into  operation, 
except  so  far  as  may  be  otherwise  provided  therein,  or  as  may  be 
otherwise  directed  by  such  Order  in  Council,  anything  in  the  said 
last-recited  Act  or  in  any  other  Act  to  the  contrary  notwithstanding. 

2.  And  be  it  enacted,  that  every  such  Order  in  Council  shall,  witiim 
one  week  after  the  issuing  thereof,  be  published  in  the  Lotidon  QiJtsetle, 
and  that  a  copy  thereof,  and  of  every  such  Colonial  Act  or  ordinance 
so  approved  as  aforesaid  by  Her  M!ajesty»  shall  be  laid  before  both 
Houses  of  Parliament  within  six  weeks  after  the  issuing  of  such 
order,  if  Parliament  be  then  sitting,  or  if  Parliament  be  not  then 
sitting,  then  within  six  weeks  after  the  opening  of  the  next  Session 
of  Parliament, 

3.  And  be  it  enacted,  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  the  present  Session  of  Parliament. 


18  &  14  Vict. 
a  104. 


13  &  14  Vict.  cap.  104 

An  Act  to  extetid  cmd  aniend  the  Acts  reUUing  to  the  Copyright  of 

Be^igns.—ilUh  August,  1850.] 
Whereas  it  is  expedient  to  extend  and  amend  the  Acts  relating  to 
the  copyright  of  designs :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Loi^  spiritual  ana  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same : 
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1.  That  the  registrar  of  designs,  npon  appHoation  by  or  on  behalf    is  &  14  Viot. 
of  the  proprietor  of  anv  design  not  previously  published  within  the        aW4. 
United  Emgdom  of  Great  Britain  and  Ireland  or  elsewhere,  and  certain  dedgne 
'vrhich  may  be  registered  under  the  Designs  Act,  1842,  or  under  the  may  be  reeia- 
Designs  Act,  1843,  for  the  provisional  registration  of  such  design,  Jwfor'Snejw 
under  this  Act,  and  upon  bemg  furnished  with  such  copy,  drawing, 

print,  or  description  in  writing  or  in  print  as  in  the  judgment  of  the 
said  registrar  shall  be  sufficient  to  identify  the  particular  desim  in 
respect  of  which  such  registration  is  desired,  and  the  name  of  the 
person  daiminff  to  be  proprietor,  together  with  his  place  of  abode  or 
business,  or  other  place  of  address,  or  the  style  or  title  of  the  firm 
under  which  he  may  be  trading,  shall  register  such  design  in  such 
manned  and  form  as  shall  from  time  to  time  be  prescribed  or  approved 
by  the  Board  of  Trade ;  and  any  design  so  registered  shall  be  cteemed 
*'  provisionally  roistered,"  and  the  registration  thereof  shall  continue 
in  force  for  the  term  of  one  year  from  the  time  of  the  same  being 
registered  as  aforesaid ;  and  the  said  registrar  shall  certify,  imder 
his  hand  and  seal  of  office,  in  such  form  as  the  said  board  shall 
direct  or  approve,  that  the  design  has  been  provisionally  registered, 
tlie  date  of  such  registration,  and  the  name  of  the  registered  pro- 
prietor, together  with  his  place  of  abode  or  business,  or  other  place  of 
address. 

2.  That  the  proprietor  of  anj  design  which  shall  have  been  pro-  Benefits 
Tisionally  registered  shall,  durmg  the  continuance  of  such  registra-  cooferred  by 
idon,  have  the  sole  right  and  prooerty  in  such  design ;  and  the  SJ^traSon. 
penalties  and  provisions  of  the  said  Desi^s  Act,  1842,  for  preventing 

the  piracy  of  designs,  shall  extend  to  the  acts,  matters,  and  things 
nest  hereinafter  enumerated,  as  fully  as  if  those  penalties  and  pro- 
visions had  been  re-enacted  in  this  Act,  and  expressly  extendea  to 
such  acts,  matters,  and  things  respeMstively ;  that  is  to  say, 

1*  To  the  appHcation  of  any  provisionally  roistered  design,  or  any 

fraudulent  imitation  thereof,  to  any  article  of  manumcture  or 

to  any  substance : 

2.  To  the  publication,  sale,  or  exposure  for  sale  of  any  article  of 

manufacture  or   any  substance   to  which  any  provisionally 
registered  design  shall  have  been  applied. 

3.  That  during  the  continuance  of   sucn  provisional  registration  The  exhibition 
neither  such  registration  nor  the  exhibition  or  exposure  of  any  design  reJJJSJSi^"*'^ 
provisionally  registered,  or  of  any  article  to  which  any  such  design  dwigun  in  cer- 
may  have  iJeen  or  be  intended  to  be  applied,  in  any  place,  whether  ^J  places  not 

f  public  or  private,  in  which  articles  are  not  sold  or  exposed  or  exhibited  right,  &o.^^^' 
or  sale,  and  to  which  the  public  are  not  admitted  m.tuitou6ly,  or  in 
any  place  which  shall  have  been  previously  certified  by  the  Board  of 
Trade  to  be  a  place  of  public  exhibition  within  the  meaning  of  this 
Act,  nor  the  publication  of  any  account  or  description  of  any  pro- 
TisionaUy  registered  design  exhibited  or  exposed  or  intended  to  be 
exhibited  or  exposed  in  any  such  pb^ce  of  exhibition  or  exposure 
in  any  catalogue,  paper,  newspaper,  periodical,  or  otherwise,  shall 
prevent  the  proprietor  thereof  from  repstering  any  such  design  under 
the  said  Designs  Acts  at  any  time  durmg  the  continuance  of  the  pro- 
-visional  registration,  in  the  same  manner  and  as  fully  and  effectually 
as  if  no  such  registration,  exhibition,  exposure,  or  publication  had 
been  made;  provided  that  every  article  to  which  any  such  design 
shall  be  applied,  and  which  shall  be  exhibited  or  exposed  bv  or  with 
the  licence  or  consent  of  the  proprietor  of  such  design,  shall  have 
thereon  or  attached  thereto  tne  words  "provisionally  registered," 
with  the  date  of  registration. 


Digitized  by  VjOOQ IC 


684 


APPBin>IZ. 


1 


18  A  14  Vict. 
a  104. 

B«le  of  artioIeB 
to  which  pro- 
yisionftUy  regis- 
tered designa, 
Ac  hAYe  been 
applied  to  defeat 
copyright^  but 
design  itself 
may  be  sold. 
Eztenrion  of 
period  of  pro- 
▼isional  registra- 
tion by  Board 
of  Trade. 


BeglstratioD  of 
scolptare, 
mndels,  Ao. 


Benefits  con- 
ferred by  regis- 
tration of 
scolptare,  dtc 


4.  That  if  during  the  continiiance  of  snch  provisional  reotsiaratiaa 
the  proprietor  of  any  design  provisionally  registered  shall  seU*  expose, 
or  offer  for  sale  any  article,  substanoe,  or  thing  to  which  any  sach 
design  has  been  applied,  such  provisional  regi3tration  shall  be  deemed 
to  have  been  null  and  void  inunediately  before  any  snc^  sale,  offer, 
or  exposure  shall  have  been  first  made ;  out  nothing  herein  contained 
shall  De  construed  to  hinder  or  prevent  such  proprietor  fitmi  selling 
or  transferring  the  right  and  property  in  any  such  design. 

5.  That  the  Board  of  Trade  may  by  order  in  writing  with  respect 
to  any  particular  class  of  designs,  or  anv  particular  design,  extend 
the  period  for  which  any  design  may  be  provisionally  regLsUared 
under  this  Act,  for  such  term  not  exceeding  the  additional  term  of 
six  months  as  to  the  said  Board  mav  seem  fit ;  and  whenever  anv  soidi 
order  shall  be  made,  the  same  shall  be  registered  in  the  office  ior  the 
registration  of  designs,  and  during  the  extended  term  the  proteotioa 
and  benefits  conferred  b^  this  Act  in  case  of  provisional  registration 
shall  continue  as  fully  as  if  the  original  term  of  one  year  had  not  expired. 

6.  That  the  registrar  of  designs,  upon  appUcation  by  or  on  behalf 
of  the  proprietor  of  any  sculpture,  model,  copy,  or  cast  within  the 
protection  of  the  Sculpture  Copyright  Acts,  and  upon  beinp^  fm-- 
nished  with  such  copy,  drawine,  print,  or  description,  in  writing  or 
in  print,  as  in  the  judgment  of  me  said  registrar  shall  be  sufficient  to 
identify  tke  particular  sculpture,  model,  copy,  or  cast  in  respect  of 
which  re^stration  is  desired,  and  the  name  of  the  person  claiming  to 
be  proprietor,  together  with  his  place  of  abode  or  business  or  other 

Elace  of  address,  or  the  name,  style,  or  title  of  the  firm  under  whic^ 
e  mav  be  trading,  shall  register  such  sculpture,  model,  copy,  or  cast 
in  such  manner  and  form  as  shall  from  time  to  time  be  prescribed  or 
approved  by  the  Board  of  Trade  for  the  whole  or  any  part  of  the 
term  during  which  copyright  in  such  sculpture,  model,  copy,  or  cast 
may  or  shall  exist  under  the  Sculpture  Copyright  Acts ;  and  wheaa- 
ever  any  such  registration  shall  be  made,  the  said  registrar  shaU 
certifv  under  his  hand  and  seal  of  office,  in  such  form  as  the  said 
Board  shall  direct  or  approve,  the  fact  of  such  registration,  and  the 
date  of  the  same,  and  the  name  of  the  registered  proprietor,  or  the 
style  or  title  of  the  firm  under  which  such  proprietor  may  be  trading, 
together  with  his  place  of  abode  or  business  or  other  place  of  address. 

7.  That  if  any  person  shall,  during  the  continuanoe  of  the  copyright 
in  any  sculpture,  model,  copj,  or  cast  which  shall  have  been  so  regis- 
tered as  aforesaid,  make,  import,  or  cause  to  be  made,  imported, 
exposed  for  sale,  or  otherwise  disposed  of,  any  pirated  copy  or  pirated 
cast  of  anv  such  sculpture,  model,  copy,  or  cast,  in  such  manner  and 
under  sucn  circumstemces  as  would  entitle  the  proprietor  to  a  special 
action  on  the  case  under  the  Sculpture  Copyright  Acts,  the  person  bo 
ofiending  shall  forfeit  for  every  such  offence  a  sum  not  less  than  five 
pounds  and  not  exceeding  thirty  pounds  to  the  proprietor  of  the 
sculpture,  model,  copy,  or  cast  whereof  the  copyright  shall  have  been 
infrmged;  and  for  tne  recovery  of  any  such  penalty  the  proprietor  of 
the  sculpture,  model,  copy,  or  cast  which  shall  have  been  so  pirated 
shall  have  and  be  entitled  to  the  same  remedies  as  are  proviaed  for 
the  recovery  of  penalties  incurred  under  the  Designs  Act,  1842 : 
Provided  always,  that  the  proprietor  of  any  sculpture,  model,  copy, 
or  cast  which  shall  be  registered  under  this  Act  shall  not  be  entitled 
to  the  benefit  of  this  Act,  unless  every  copy  or  cast  of  such  sculpture, 
model,  copy,  or  cast. which  shaU  be  published  by  him  ajfter  such 
registration  shall  be  marked  with  the  word  *'  registered,*'  and  with 
the  date  of  registration. 
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8.  That  ded^B  for  the  Qmamenting  of  ivory,  foone,  papior  mach^,    is  &  14  Vior. 
axid    other  sohd  subBtances,  not  ahready  comprised  in  the  classes         ^^^ 
nnmbered  1,  2,  or  3  in  the  Designs  Act,  1842,  shall  be  deemed  and  oeaigns  for 
taken  to  be  comprised  within  the  class  numbered  4  in  that  Act,  and  omameDting 
such  designs  shall  be  so  registered  accordingly.  be°i2«toteiSd^ 

9.  That  the  Board  of  Trade  may  from  time  to  time  order  that  the  under  DedgiiB 
copyright  of  any -class  of  designs  or  any  particular  design  registered  ^i®*^  '^"' 
or  which  may  be  registered  nnder  the  Designs  Act,  1842,  may  be       -/^^'^La 
extended  for    such   term,  not  exceeding    the    additional    term    of  Jj^txtend**^ 
three  years,  as  the  said  Board  may  think  fit,  and  the  said  Board  copyright  in 
shall  haye  power  to  revoke  or  alter  any  such  order  as  may  from  JJJJ^®"*** 
time  to  time  appear  necessary;   and  whenever  any  order  shall  be    ®"*°* 
made  by  the  said  Board  under  this  provision,  the  same  shall  be 
registered  in  the  office  for  the  registration  of  designs ;  and  during 

the  extended  term  the  protection  and  benefits  conferred  by  the 
said  Designs  Acts  shall  continue  as  ftilly  as  if  the  original  term  had 
not  expired. 

10.  That  the  Board  of  Trade  may  from  time  to  time  make,  alter,  and  RegniaUone  for 
revoke  rules  and  regulations  with  respect  to  the  mode  of  registration,  t^e  regiBtratJon 
and  the  documents  and  other  matters  and  particulars  to  be  furnished  be ma/^ij^^ 
by  persons  effecting  registration  and  provisional  registration  under  Board  of  Trade, 
the  said  Acts  and  this  Act :  Provided  a|jf ays,  that  all  such  rules  and 
regulations  shall  be  published  in  the  London  Gazette,  and  shall  forth- 
with upon  the  issuins  thereof  be  laid  before  Parliament,  if  Parliament 

be  sittmg,  and  if  Pai^ment  be  not  sitting,  then  within  fourteen  days 
after  the  commencement  of  the  then  next  session ;  and  such  rules  and 
r^l^lations,  or  any  of  them,  shall  be  published  or  notified  by  the 
registrar  of  designs  in  such  other  manner  as  the  Board  of  Trade  shall 
think  fit  to  direct. 

11.  That  if  in  any  case  in  which  the  registration  of  a  design  is  Begbtrarof 
required  to  be  made  under  either  of  the  said  Designs  Acts  it  shall  JSmSaew&i 
appear  to  the  registrar  that  copies,  drawings,  or  prints  as  required  by  toSriiig%  fta  in 
those  Acts  cannot  be  fumishea,  or  that  it  is  unreasonable  or  unneces-  certain  oaaeo. 
sary  to  require  the  same,  the  said  registrar  may  dispense  with  such 

copies,  drawings,  or  prints,  and  may  alYow  in  Heu  thereof  such  specifica- 
tion or  description  in  writhig  or  in  print  as  maybe  sufficient  to  identify 
and  render  intelligible  the  aesign  m  respect  of  which  registration  is 
desired ;  and  whenever  registration  shall  be  so  made  in  the  absence  of 
such  copies,  drawings,  or  prints,  the  registration  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes  as  if  such  copies,  drawings,  or 
prints  had  been  ftimished. 

12.  That  in  order  to  prevent  the  frequent  and  unnecessary  removal  ^^  ^*~^  . 
of  the  public  books  and  documents  in  the  office  for  the  registration  of  i^uie^DeSgnii 
designs,  no  book  or  document  in  the  said  office  shall  be  removed  for  Offloe  not  to  be 
the  purpose  of  being  produced  in  any  court  or  before  any  justice  of  the  JJIfjnSw?**'" 
peace,  without  a  special  order  of  a  judge  of  the  Court  of  Chancery,  order. 

or  one  of  Her  Mi^esty's  superior  courts  of  law,  first  had  and  obtained 
by  the  party  who  shall  desure  the  production  of  the  same. 

13.  That  if  application  shall  be  made  to  a  judge  of  any  of  Her  Jndgea  may 
Majesty's  courts  of  law  at  Westminster  by  any  person  desiring  to  SSjanSnuto be 
obtain  a  copy  of  any  registration,  entry,  drawing,  print,  or  document,  fomished  to  be 
of  which  such  person  is  not  entitled  as  of  right  to  have  a  copy,  for  the  8*^J°  ^ 
purpose  of  being  used  in  evidence  in  any  cause,  or  otherwise  howsoever,  *^*°*°^ 

and  if  such  judge  shall  be  satisfied  that  such  copy  is  bond  fide  intended 
for  such  purpose  as  aforesaid,  such  judge  shall  order  the  Registrar  of 
Designs  to  deliver  such  copy  to  the  party  applying,  and  the  Registrar 
of  Designs  shall,  upon  payment  for  tne  same  of  such  fee  or  fees  as  may 
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u  « 14  VicL  be  fixed  according  to  the  provisions  of  the  said  Designs  Ajd  in  this 
^  ^^  behalf,  deliver  such  copy  accordingly. 
OopieB  of  doca-  l^-.  That  every  copy  of  any  registration,  entry,  drawing,  print,  or 
ments  delivered  document  delivered  oy  the  Kegistrar  of  Designs  to  any  person  require 
to  be  BoSed'™'^  ^^S  *'^®  same  shall  be  signed  by  the  said  repstrar,  and  sealed  with  his 
and  to  be  '  Seal  of  ofEice ;  and  every  document  sealed  with  the  said  seal  purporting 
evidence.  to  be  a  copy  of  any  registration,  entiy,  drawing,  print,  or  dociunent 

shall  be  deemed  to  oe  a  true  copy  of  such  registration,  entry,  drawing, 
print,  or  document,  and  shall,  without  fortner  proof,  be  received  in 
evidence  before  all  courts  in  like  manner  and  to  the  same  extent  and 
effect  as  the  original  book,  registration,  entr^,  drawing,  print,  or  docu- 
ment would  or  might  be  received  if  tendered  m  evidence,  as  well  for  ihe 
purpose  of  proving  the  contents,  nurport,  and  efiect  of  such  book,  regis- 
.    tration,  entry,  drawing,  print,  or  oocument,  as  sklso  proving  the  same  to 
be  a  book,  reg[istration,  entry,  drawing,  print,  or  document  of  or  bolong- 
vas  to  the  said  office,  and  in  the  custoay  of  the  Registrar  of  Desigiis. 
Oertain  provi-        15.  That  the  several  provisions  contamed  in  the  said  Designs  Acts 
A^ i84dud°"  (^^  ^  ^  ^^^7  ^'^  ^^^  repugnant  to  the  provisions  of  tnis  Act) 
1843,  extended    relating  to  the   transfer  of  (fasigns,  to  cancelling  and  amending 
to  UU8  Aot.         registration,  to  the  refusal  of  registration  in  certain  cases,  to   the 
mode  of  recovering  penalties,  to  the  awarding  and  recovery  of  costs,  to 
actions  for  damages,  to  the  limitation  of  actions,  to  the  certificate  of 
registration,  to  penalties  for  wrongfully  using  marks,  to  the  fixing  and 
application  of  tees  for  registration,  and  to  the  penalty  for  extortion, 
shall  apply  to  the  registration,  provisional  registration,  and  transfer 
of  designs,  sculptures,  models,  copies,  and  casts,  and  to  the  designs, 
sculptures,  models,  copies,  and  casts  entitled  to  protection  under  this 
Act,  and  to  matters  under  this  Act,  as  fully  and  effectually  as  if  those 
provisions  had  been  re-enacted  in  this  Act  with  respect  to  desi^^ns, 
sculptures,  models,  copies,  and  casts  registered  and  provisionally 
registered  under  this  Act ;  and  the  forms  contained  in  the  Designs 
Act,  1842,  may  for  the  purposes  of  this  Act  be  varied  so  as  to  meet 
the  circumstances  of  the  case, 
btorpretetion  of     16.  That  in  the  interpretation  of  this  Act  the  following  terms  and 
^    ~  expressions  shall  have  the  meanings  hereinafter  assigneid  to  them, 

umess  such  meanings  shall  be  repugnant  to  or  inconsistent  with  the 
context  or  subject-matter ;  that  is  to  say, 
The  expression  **  Designs  Act,  1842,'*  shall  mean  an  Act  passed  in 
the  sixth  year  of  the  reign  of  Her  present  Majesty,  intituled  "  An 
Act  to  consolidate  and  amend  the  Laws,  relating  to  the  Copyright 
of  Designs  for  ornamenting  Articles  of  Manufacture  :'* 
The  expression  "  Designs  Act,  1843,"  shall  mean  an  Act  passed  in 
the  seventh  year  of  Her  present  Miyesty,  intituled  "  An  Act  to 
amend  the  Laws  relating  to  the  Copyright  of  Designs :" 
The  expression  **  Sculpture  Copyrig^ht  Acts  "  shall  mean  two  Acts 
pass^  respectively  in  the  thirty-eighth  and  fifty-fourth  years  of 
the  reign  of  King  George  the  Third,  and  intituled  respectively 
'*  An  Act  for  encouraging  the  Art  of  malring  new  Models  ana 
Casts  of  Busts  and  other  Things  herein  mentioned,"  and  "  An 
Act  to  amend  and  render  more  effectual  an  Act  for  encouraging 
the  Art  of  making  new  Models  and  Casts  of  Busts  and  other 
Things  therein  mentioned :" 
The  expression  the  "  Board  of  Trade,"  shall  mean  the  Lords  of  the 
Committee  of  the  Privy  Council  for  the  consideration  of  all 
matters  of  trade  and  plantations : 
The  expression  "  Begistrar  of  Designs  "  shall  mean  the  Begistrar  or 
Assistant-Begistror  of  Designs  vat  Article^  of  tfonu&ctore ; 


Digitized  by  VjOOQ IC 


STATUTES.  687 

Tl^e  expression  '^  praprietor  *'  shall  be  construed  according  to  the    is  a  u  Vicr. 

interpretation  of  that  word  in  the  said  Designs  Act,  184?:  <^_im. 

And  words  in  the  singular  number  shall  include  the  plural^  and 

words  applicable  to  males  shall  include  females. 
17.  That  in  citing  this  Act  in  other  Acts  of  Parliament,  and  in  any  Short  title, 
instrument,  document,  or  proceeding,  it  shall  be  sufficient  to  use  the 
words  and  figures  following,  that  is  to  say,  "  the  Designs  Act,  1850." 


16  YiCT.  CAP.  12. 


An  Ad  to  efiahle  Her  Majesty  to  carry  into  effect  a  Convention  with    is  Yiot.  a  is. 
France  on   the  Subject  of  Copyriaht ;    to  extend  <md  eooplain  the  — 

InternationaL  Copyright  Acts;  ana  to  eosplavn  the  Acta  relatvng  to 
Copyright  in  Engrawngs. — [28<fe  May,  1852.] 

Whebeas  an  Act  was  passed  in  the  seyenth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  to  amend  the  Law  relating  to  7  &  8  yici  &  is. 
International  Copyright,"  hereinafter  called  "  The  International 
Copyright  Act:"  and  whereas  a  convention  has  lately  been  concluded 
between  Her  M^esty  and  the  French  Republic,  for  extending  in  each 
country  the  enjoyment  of  copyright  in  works  of  literature  and  the 
fine  arts  first  published  in  tne  other,  and  for  certain  reduction^  of 
duties  now  levied  on  books,  prints,  and  musical  works  published  in 
France :  and  whereas  certahi  of  the  stipulations  on  the  part  of  Her 
Majesty  contained  in  the  said  treaty  require  the  authority  of  Parlia- 
ment :  and  whereas  it  is  expedient  that  such  authority  should  be 
given,  and  that  Her  Majesty  should  be  enabled  to  make  similar 
stipulations  in  any  treaty  on  the  subject  of  copyright  which  may 
hereafter  be  concluded  with-  any  foreign  power :  fee  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  The  eighteenth  section  of  the  said  Act  of  the  seventh  year  of  svwutoMbfu, 
Her  present  Majesty,  chapter  twelve,  shall  be  repealed,  so  far  as  the  p^^rtiai —  ai 
same  is  inconsistent  with  the  provisions  hereinafter  contained.  7  ft  8  v^'l  12, 

2.  Her  Majesty  may,  by  Onier  in  Council,  direct  that  the  authors  «•  I8. 

of  books  which  are,  after  a  fiiture  time,  to  be  specified  in  such  order,  ^«*'  ^J^qJ^ 
published  in  any  foreign  country,  to  be  named  in  such  order,  their  ooSaS  direS 
execntors,  administrators,  and  assigns,  shall,  subject  to  the  provisions  ^^^  ^e  aathors 
hereinafter  contained  or  referred  to,  be  empowered  to  prevent  the  Sb^S  Sroign 
publication  in  the  British  Dominions  of  any  translations  of  such  books  ooimtries  may 
not  authorised  by  them,  for  such  time  as  may  be  specified  in  such  ^*^*"*^*®^ 
order,  not  extending  beyond  the  expiration  of  five  years  from  the  nnatiSIoriMd 
time  at  which  the  authorised  translations  of  such  books  hereinafter  tmnalationB. 
mentioned  are  respectively  first  published,  and  in  the  case  of  books 
published  in  parts,  not  extending  as  to  each  part  beyond  the  expira- 
tion of  five  years  from  the  time  at  which  the  authorised  translation 
of  such  part  is  first  published. 

3.  Subject  to  any  provisions  or  qualifications  contained  in  such  Thereupon  the 
order,  and  to  the  provisions  herein  contained  or  referred  to,  the  laws  ^^F^  ^5^^* 
and  enactments  for  the  time  being  in  force  for  the  purpose  of  pre-  JreTeStanch 
venting  the  infrinffement  of  copvright  in  books  published  in  the  tnuMUtfona. 
British  dominions  snail  be  applied,  for  the  purpose  of  preventing  the 
publication  of  translations  of  the  books  to  which  such  order  extends 

which  are  not  sanctioned  by  the  authors  of  such  books,  except  only 
such  parts  of  the  said  enactments  as  relate  to  the  delivery  of  copies  of 
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10  YioT.  GL 13.    books  for  the  use  of  the  British  Mtiseain,  and  for  the  nse  of  the  other 
—  libraries  therein  referred  to. 

Her  Majesty  4.  Her  Majesty  may,  by  Order  in  Conncil,  direct  that  anthors  of 

SSicSSreS^  dramatic  pieces  which  are,  after  a  future  time,  to  be  specified  in  sudi 
that  the  anthon  order,  first  publicly  represented  in  any  foreign  country,  to  be  named 
or  dramatio  in  such  order,  their  executors,  admiiiistrators,  and  assigns,  shall, 
MQiedin^oreigii  subject  to  the  provisions  hereinafter  mentioned  or  referred  to,  be 
ooontriea  may  empowered  to  prevent  the  representation  in  the  British  dominions  of 
to*  mSi^t  *"^y  translation  of  such  dramatic  pieces  not  authorised  by  them,  for 
nnaa&oriaed  Buch  time  as  may  be  specified  in  such  order,  not  extending  beyond  the 
tnnslatiQna.  expiration  of  five  years  from  the  time  at  which  the  authorised  trans- 
lations of  such  dramatic  pieces  hereinafter  mentioned  are  first  pub- 
lished or  publicly  represented. 
Thereupon  the  5.  Subject  to  any  provisions  or  qualifications  contained  in  such  last- 
in^AoTOPre^**  mentioned  order,  and  to  the  provisions  hereinafter  contained  or 
seStation  of  referred  to,  the  laws  and  enactments  for  the  time  being  in  force  for 
■uch  pieces  shall  ensuring  to  the  author  of  any  dramatic  piece  first  publicly  represented 
▼ent  anauSo^  ^  *'^®  British  dominions  the  sole  liberty  of  representmg  the  same 
rimd  traneia-  shall  be  applied  for  the  purpose  of  preyentii^  the  representation  of 
^'^  anv  translations  of  the  dramatic  pieces  to  which  such  last-mentioned 

oraer  extends,  which  are  not  sanctioned  by  the  authors  thereof. 
Adaptations,  Ao.  6.  Nothing  herein  contained  shall  be  so  construed  as  to  prevent 
^^LoMto'th*  ^^  imitations  or  adaptations  to  the  English  sta^e  of  any  dramatic 
LigUsh  sts«e  piece  or  musical  composition  published  in  any  foreign  ooun^. 
not  prsTented.  7.  Notwithstanding  anything  in  the  said  International  dopyri^t 
AH  articles  la  Act  Or  in  this  Act  contained,  any  article  of  political  discussion  which 
rSSSSgto^*^  has  been  published  in  any  newspaper  or  periodical  in  a  foreign 


OTtawMUted^  ledged,  be  republished  or  translated  in  any  newspaper  or  periodic^ 
and  also  all  *  ^  this  country ;  and  any  article  relating  to  any  other  subject  vrhich 
similar  articles  has  been  SO  published  as  aforesaid  may,  if  the  source  from  which  the 
^esstheau^or  same  is  taken  be  acknowledged,  be  republished  or  translated  in  like 
has  notifled  his  manner,  unless  the  author  has  signified  his  intention  of  preserving 
intention  to  ^jj^e  copyright  therein,  and  the  right  of  translating  the  same,  in  some 
right  conspicious  part  of  the  newspaper  or  periodical  in  which  the  same 

was  first  published,  in  which  case  the  same  shall,  without  the  formali- 
ties required  by  the  next  following  section,  receive  the  same  protection 
as  is  by  virtue  of  the  International  Copyright  Act  or  this  Act  ex* 
tended  to  books. 
No  author  to  be  8.  No  author,  or ''his  executors,  administrators,  or  assigns,  shall  be 
entittod  to  entitled  to  the  benefit  of  this  Act,  or  of  any  Order  in  Council  issued 

5St  withont  io  pursuance  thereof,  in  respect  of  the  ^translation  of  any  book  or 
complying  with   dramatic  piece,  if  the  following  requisitions  are  not  complied  with ; 

1.  The  original  work  from  which  the  translation  is  to  be  made  must 

be  registered  and  a  copy  thereof  deposited  in  the  United  Kin^ 
dom  in  the  manner  required  for  original  works  by  the  said 
International  Copyright  Act,  within  three  calendar  months  of 
its  first  publication  in  the  foreign  country : 

2.  The  author  must  notify  on  the  title  page  of  the  original  work,  or 

if  it  is  published  in  parts,  on  the  title  page  of  the  first  part,  or 
if  there  is  no  title  page,  on  some  conspicuous  part  of  the  work, 
that  it  is  his  intention  to  reserve  the  right  of  translating  it : 

3.  The  translation  sanctioned  by  the  author,  or  a  part  thereof,  must 

be  published  either  in  the  countrv  mentionea  in  the  Order  in 
Council  by  virtue  of  which  it  is  to  be  protected  or  in  the  British 
dominions,  not  later  than  one  year  after  the  regifitratioa  and 


Digitized  by  VjOOQ IC 


STATUTBS.  689 

deposit  in  the  United  Kingdom  of  the  orimial  work,  and  the    is  vicr.  o.  12. 
whole  of  Bach  translation  most  be  published  within  three  years  '"— 

of  such  registration  and  deposit : 

4.  Such  translation  must  be  registered  and  a  copy  thereof  de- 

posited in  the  United  Kingdom  within  a  time  to  be  mentioned 
m  that  behalf  in  the  order  by  which  it  is  protected,  and  in  the 
manner  provided  by  the  said  International  Copyright  Act  for 
the  registration  and  deposit  of  original  works : 

5.  In  the  case  of  books  puoHshed  in  parts,  each  part  of  the  original 

work  must  be  registered  and  deposited  in  this  country  in  the 
manner  required  by  the  said  International  Copyright  within 
three  months  after  the  first  pubUcation  thereof  in  &e  foreign 
country: 

6.  In  the  case  of  dramatic  pieces  the  translation  sanctioned  by  the 

author  must  be  published  within  three  calendar  months  of  the 
registration  of  the  original  work : 

7.  The  aboTe  requisitions  shall  apply  to  articles  originally  published 

in  newspapers  or  periodicals  if  the  same  be  afterwards  published 
in  a  separate  form,  but  shall  not  apply  to  such  articles  as 
originally  pubhshed. 

9.  All  copies  of  any  works  of  literature  or  art  wherein  there  is  any  Pirfttod  copies 
subsisting  copyright  by  virtue  of  the  International  Copyright  Act  SE^iS^JxcSpt 
and  this  Act,  or  of  any  Order  in  Council  made  in  pursuance  of  such  with  consent  of 
Acts  or  either  of  them,  and  which  aie  printed,  reprinted,  or  made  proprietor; 

in  any  foreign  country  except  that  in  which  such  work  shall  be  first 

published,  and  all  unauthorised  translations  of  any  book  or  dramatic 

piece  the  publication  or  public  representation  in  the  British  dominions 

of  translations  whereof  not  authorised  as  in  this  Act  mentioned  shall 

for  the  time  being  be  prevented  under  any  Order  in  Council  made  in 

pursuance  of  this  Act,  are  hereby  absolutely  prohibited  to  be  imported 

into  any  part  of  the  British  dominions,  except  by  or  with  the  consent 

of  the  registered  proprietor  of  the  copjrright  of  such  work  or  of  such 

book  or  piece,  or  nis  agent  authorisea  in  writing ;   and  the  provision  ProvisionB  of 

of  the  Act  of  the  sixth  year  of  Her  Majesty  "  to  amend  the  Law  of  ^*to  forftiSi^ 

Copyright,"  for  the  forfeiture,  seizure,  and  destruction  of  any  printed  &c.  of  pirated 

book  fSst  published  in  the  United  Kingdom  wherein  there  shall  be  works,  fta  to 

copyright,  and  reprinted  in  any  country  out  of  the  British  dominions,  pSSbitedto  be 

ana  imported  into  any  part  of  the  British  dominions  by  any  person  imported  under 

not  being  the  proprietor  of  the  copyright,  or  a  person  authorised  by  ^^^  ^^^ 

such  proprietor,  shall  extend  and  be  applicable  to  all  copies  of  any 

works  of  literature  and  art,  and  to  all  translations  the  importation 

whereof  into  any  part  of  the  British  dominions  is  prohibited  under 

this  Act. 

10.  The  provisions  hereinbefore  contained  shall  be  incorporated  Foregoing  pio- 
with  the  International  Copyright  Act,  and  shall  be'read  and  construed  J^J^S^viSfa  13 
therewith  as  one  Act.  to  be  read  m 

11.  And  whereas  Her  Majesty  has  already,  by  Order  in  Council  <»«  ^^ 
under  the  said  International  Copyriffht  Act,  given  effect  to  certain  55SS*tobe°ro^ 
stipulations    contained    in  the    saia   convention  with    the    French  t^^  as  hSSn- 
republic ;  and  it  is  expedient  that  the  remainder  of  the  stipulations  before  men- 
on  the  part  of  Her  Majesty  in  the  said  convention  contained  should  {UJ^SerOrteTfai 
take  effect  firom  the  passing  of  this  Act  without  any  further  Order  in  Ooonoa 
Council :  during  the  continuance  of  the  said  convention,  and  so  lon^ 

as  the  Order  in  Coimcil  already  made  under  the  said  International 
Copyright  Act  remains  in  force,  the  provisions  hereinbefore  contained 
shaU  apply  to  the  said  convention,  and  to  translations  of  books  and 
dramatio  pieces  which  are,  after  the  passing  of  this  Act,  published  or 

T  Y 
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16  Vrci.  c  12. 


Dutit$. 

BeoitaToTG  ft  10 
Vict  c  68. 


lUtei  of  duty 
not  to  be  raised 
during  Gontfara- 
ance  of  treaty, 
and  if  farther 
redaction  is 
made  for  other 
coantries  it  may 
be  extended  to 
France. 


For  remoYal  of 
doabtB  as  to 
oonttmctlon  of 
Bohedoleto 
9  ft  10  Viol  a  6& 


LithoffrapfU,  <fre. 

Rocital  of 
H(}.o.2,  e  la 
7  Geo.  8,  C.  88. 
17  Q90.  9,  0.  67. 


represented  in  Franoe,  in  the  same  manner  as  if  Her  MajoRty  had 
issued  her  Order  in  Council  in  pursuance  of  this  Act  for  giving  effect 
to  such  convention,  and  had  therein  directed  that  such  traoslations 
should  be  protected  as  hereinbefore  mentioned  for  a  period  of  five 
years  from  the  date  of  the  first  publication  or  public  representation 
thereof  respectively,  and  as  if  a  period  of  three  montns  from  the 
publication  of  such  translation  were  the  time  mentioned  in  such 
order  as  the  time  within  which  the  same  must  be  registered  and  a 
copy  thereof  deposited  in  the  United  Kingdom. 

12.  And  whei^eas  an  Act  was  passed  in  the  tenth  year  of  Her 
present  Majesty,  intituled  "  An  Act  to  amend  an  Act  of  the  Seventh 
and  Eighth  Years  of  Her  present  Majesty,  for  reducing,  under  certain 
•Circumstances,  the  Duties  payable  upon  Books  and  Engravisi^:*" 
and  whereas  by  the  said  convention  with  the  French  Republic  it  was 
stip  lated  that  the  duties  on  books,  prints,  and  drawings  published 
in  the  territories  of  the  French  Republic  should  be  reduced  to  the 
amounts  specified  in  the  schedule  to  the  said  Act  of  the  tenth  year  of 
Her  present  Majesty,  chapter  fifty-eight :  and  whereas  Her  MajeRty 
has,  m  pursuance  of  the  said  convention,  and  in  exercise  of  the 
powers  given  by  the  said  Act,  by  Order  in  Council  declared  that  such 
duties  shall  be  reduced  accordingly:  and  whereas  by  the  said  con- 
vention it  was  further  stipulated  that  the  said  rates  of  duty  should  not 
be  raised  during  the  continuance  of  the  said  convention ;  and  that  if 
during  the  continuance  of  the  said  convention  any  reduction  of  those 
rates  should  be  made  in  &vour  of  books,  prints,  of  drawings  pub- 
hshed  in  any  other  country,  such  reduction  shall  be  at  the  same  time 
extended  to  similar  articles  published  in  France :  and  whereas  doubts 
are  entertained  whether  such  lastmentioned  stipulations  can  be 
carried  into  effect  without  the  authority  of  Parliament :  Be  it  enacted, 
that  the  said  rates  of  duty  so  reduced  as  aforesaid  shall  not  be  raised 
during  the  continuance  of  the  said  convention ;  and  that  if  during 
the  continuance  of  the  said  convention  any  further  reduction  of  sq<^ 
rates  is  made  in  favour  of  books,  prints,  or  drawings  published  in  any 
other  foreign  country,  Her  Majesty  may,  by  Order  in  Council,  declare 
that  such  reduction  shall  be  extended  to  similar  articles  published  in 
France,  such  order  to  be  made  and  pubHshed  in  the  same  manner  and 
to  be  subject  to  the  same  provisions  as  orders  made  in  pursuance  of  the 
said  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter  fifty-eig^ht. 

13.  And  whereas  doubts  have  arisen  as  to  the  construction  of  the 
schedule  of  the  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter 
fifby-eight : 

It  is  hereby  declared,  that  for  the  purposes  of  the  said  Act  every 
work  published  in  the  country  of  export,  of  which  part  has  been 
originally  produced  in  the  United  Kingdom,  shall  be  deemed  to  be 
and  be  subject  to  the  duty  payable  on  "  works  originally  produced  in 
the  United  Kingdom,  and  republished  in  the  counti^r  of  expcol;,*' 
although  it  contains  also  original  matter  not  produced  in  the  United 
Kingdom,  unless  it  shall  be  proved  to  the  satisfaction  of  the  Commis- 
sioners of  Her  Majestv*s  Customs  by  the  importer,  consignee,  or 
other  person  entering  the  same  that  such  original  matter  is  at  least 
eoual  to  the  part  of  the  work  produced  in  the  United  Kingdom,  in 
wnich  case  the  work  shall  be  subject  only  to  the  duty  on  "  works  not 
originally  produced  in  the  United  Kingdom." 

14.  And  whereas  by  the  four  several  Acts  of  Parliament  following; 
(that  is  to  say,)  an  Act  of  the  eighth  year  of  the  reign  of  King 
George  the  Second,  diapter  thirteen ;  an  Act  cA  the  seventh  year  itt 
the  reign  of  King  Qeorge  the  Third*  ohaptor  thirty^ei^^ ;  «&  JLet  of 
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the  seventeenth  year  of  the  reign  of  King  George  the  Third,  chapter    15  vict.  c  m. 
fifby-Beven ;  and  an  Acjt  of  the  seventh  year  of  King  William  the  -7- 

Fourth,  chapter  fifty-nine,  provision  is  made  for  securing  to  every  cj^.  ^"*'  ^' 
person  who  mvents,  or  designs,  ei^raves^  etches,  or  works  in  mezzo- 
tinto  or  chiaro-oscnro,  or,  &om  his  own  work,  design,  or  invention, 
causes  or  procures  to  be  designed,  engraved,  etched,  or  worked  in 
xnezzotinto  or  chiaro-oscnro,  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or  archi- 
tecture, map,  chart,  or  plan,  or  any  other  print  or  prints  whatsoever, 
and  to  every  person  who  engraves,  etches,  or  works  in  mezzotinto  or 
chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or  worked  any  print 
taken  from  any  picture,  drawing,  model,  or  sculpture,  notwithstand- 
ing such  print  has  not  been  graven  or  drawn  &om  his  own  originaf 
design,  certain  copyrights  therein  defined :  And  whereas  doubts  are 
entei*tained  whether  the  provisions  of  the  said  Acts  extend  to  htho- 
graphs  and  certain  other  impressions,  and  it  is  expedient  to  remove 
such  doubts : 

It  is  hereb;^  declared,  that  the  provisions  of  the  said  Acts  are  For  remoTai  or 
intended    to    include    prints  taken    by  lithograptiy,  or  any  other  pJJ^,5^%*^*^ 
mechanical  process  by  which  prints  or  impressions  of  drawings  or  Baid  Acts  inciad- 
designz  are  capable  of  being  multiplied  indennitelv,  and  the  said  Acts  ^  Mthogmpha, 
shaff  be  construed  accordingly.  p*^^  ^ 


18  &  19  Vict,  cap.  41. 

An  Act  for  aholishing  the  Ju/risdiction  of  the  Ecclesiastical  Gotvrts  of    18  *  19  Vict. 
Engla/nd  a/nd  Wales  in  Suits  f(n-  Defamation,— {26th  June,  1855.]  ^' 

Whekeas  the  jurisdiction  of  the  Ecclesiastical  Courts  in  suits  for 
defaxnation  has  ceased  to  be  the  means  of  enforcing  the  spiritual 
discipline  of  the  Church,  and  has  become  grievous  and  oppressive  to 
the  subjects  of  this  realm :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  conseni  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  uiis  Act  it  shall  not  be  lawful  for  Jarisdiction  of 
any  ecclesiastical  court  in  Englaiid  or  "Wales  to  entertain  or  a^udicate  J^^"**°^ 
upon  any  suit  for  or  cause  of  defamation,  any  statute,  law,  canon,  ^gund,  Ac.  in 
custom,  or  usage  to  the  contrary  notwithstanding.  TOitofordefam*- 

2.  In  the  case  of  every  person  committed  to  gaol  before  the  passing  ^^^  »i>ou«hed. 
of  this  Act  under  anjr  writ  de  contumace  capiendo,  issued  in  conse-  SSyfordefama- 
quence  of  any  proceedings  before  any  ecclesiastical  court,  in  an^  cause  tion  under  order 
or  suit  for  defamation  of  character,  the  judge  of  the  ecclesiastical  ^f  ewi^iaaifcai 
oonrt  before  whom  such  proceedings  shall  have  been  had  shall  make  barged,  bat 
an  order  upon  the  officer  in  whose  custody  such  person  is  for  dis-  Baoh  order  not 
charging  such  person  out  of  custody,  and  such  officer  shall,  on  the  Jj^ SS^^Sl^ 
receipt  of  such  order,  forthwith  disomurge  ^ch  person ;  and  it  shall 

not  be  necessary  for  such  person  to  take  any  oath  of  future  obedience 
to  his  or  her  ordinary :  Provided  always,  that  such  order  shall  not 
be  made  unless  the  costs  lawfully  incurred  In  any  such  suit  shall 
have  been  previously  paid  into  the  registry  of  such  ecclesiastical 
court,  or  unless  the  person  against  whom  such  costs  shall  have  been 
decreed  shall  have  already  sufEared  imprisonment  for  one  month  in 
oonsequenoe  of  nonpayment  thereof. 

yy2 
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20  &  21  Vict.  cap.  83. 


20  ft  21  VicT#    An  Act  far  more  e^fecfunlly  preventing  the  Sale  of   Obscene  Books, 
^  Pictures,  Prinfti,  andotli^'  Artkle6.—{2hth  August,  1857.] 

Whereas  it  is  expedient  to  give  additional  powers  for  the  suppression 
of  the  trade  in  obscene  books,  prints,  drawings,  and  other  obscene 
articles :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 
Jasttoea,  Ao.  1.  It  shall  be  lawful  for  any  metropolitan  police  magistrate  or  other 

»»y«>'^'*^  'stipendiary  magistrate,  or  for  any  two  justices  of  the  peace,  npon 
peot^  premiiea.  complaint  made  before  him  or  them  upon  oath  that  the  complainant 
has  reason  to  behove,  and  does  believe,  that  any  obscene  books, 
papers,  writings,  prints,  pictures,  drawings,  or  other  representations 
are  kept  in  any  house,  shop,  room,  or  other  place  within  the  limits  of 
the  jurisdiction  of  any  such  magistrate  or  justices,  for  the  purpose  c^ 
sale  or  distribution,  exhibition  for  purposes  of  gain,  lending  upon 
hire,  or  being  otherwise  published  for  purposes  of  gain,  whicn  com- 
plainant shall  also  state  upon  oath  that  one  or  more  articles  of  the  like 
character  have  been  sold,  distributed,  exhibited,  lent,  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with  such  place,  so  as  to 
satisfy  such  magistrate  or  justices  that  the  belief  of  the  said  com> 
plainant  is  well  founded,  and  upon  such  magistrate  or  justices  being 
also  satisfied  that  any  of  such  articles  so  kept  for  any  of  the  nurposes 
aforesaid  are  of  such  a  character  and  description  that  the  publication 
of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  as 
such,  to  give  authority  by  special  warrant  to  any  constable  or  police 
officer  into  such  house,  shop,  room,  or  other  place,  with  such  assist- 
ance as  may  be  necessary,  to  enter  in  the  da^ime,  and,  if  necessary, 
to  use  force,  by  breaking  open  doors  or  otherwise,  and  to  search  for 
and  seize  all  such  books,  papers,  writings,  prints,  pictures,  drawings, 
or  other  representations  as  foresaid  found  in  such  house,  shop,  room, 
or  other  place,  and  to  carry  all  the  articles  so  seized  before  the  magis- 
trate or  justices  issuing  the  said  warrant,  or  some  other  magistrate  or 
justices  exercising  the  same  jurisdiction ;  and  such  magistrate  or 
justices  shall  thereupon  issue  a  summons  calling  upon  the  occupier  of 
the  house  or  other  place  which  may  have  been  so  entered  by  virtne  of 
the  said  warrant  to  appear  witmn  seven  days  before  such  police 
stipendiary  magistrate  or  any  two  justices  in  petty  sessions  for  the 
district,  to  show  cause  why  the  articles  so  seized  should  not  be 
destroyed ;  and  if  such  occupier  or  some  other  person  claiming  to  be 
the  owner  of  the  said  articles  shall  not  appear  within  the  time  afore- 
said, or  shall  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles  or  any  of  them  are  of  the  character  stated  in  the 
warrant,  and  that  such  or  any  of  them  have  been  kept  for  any  of  the 
purposes  aforesaid,  it  shall  be  lawful  for  the  said  magistrate  or  jus- 
tices, and  he  or  they  are  hereby  required,  to  order  the  articles  so 
seized,  except  such  of  them  as  he  or  they  may  consider  necessary  to 
be  preserved  as  evidence  in  some  further  proceeding,  to  be  destroyed 
at  the  expiration  of  the  time  hereinafter  allowed  for  lodging  an 
appeal,  unless  notice  of  appeal  as  hereinafter  mentioned  be  given, 
and  such  articles  shall  be  m  the  meantime  impounded ;  and  if  such 
magistrate  or  justices  shall  be  satisfied  that  the  articles  seized  are  not 
of  the  character  stated  in  the  warrant,  or  have  not  been  kept  for  any 
of  the  purposes  aforesaid,  he  or  they  shall  forthwith  direct  tnem  to  be 
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restored  to  the  occupier  of  the  house  or  other  place  in  which  they     30  &  21  Vict. 
were  seized.  o-  88. 

2.  No  plaintiff  shall  recover  in  any  action  for  any  irregularity,  tres-  Tender  of 
pass,  or  other  wrongful  proceeding  made  or  committed  in  the  execu-  fcmenrta,  fta 
tion  of  this  Act,  or  in,  under,  or  by  virtue  of  any  authority  hereby 

given,  if  tender  of  sufficient  amencis  shall  have  been  made  by  or  on 
oehalf  of  the  party  who  shall  have  committed  such  irregularity,  tres- 
pass, or  other  wrongful  proceeding,  before  such  action  brought ;  and 
m  case  no  tender  shall  have  been  made  it  shall  be  lawful  for  the  defen- 
dant in  any  such  action,  by  leave  of  the  court  where  such  action  shall 
depend,  at  any  time  before  issue  joined,  to  pay  into  court  such  sum  of 
money  as  he  shall  think  fit,  whereupon  such  proceeding,  order,  and 
adjumcation  shall  be  had  and  made  in  and  by  such  court  as  in  other 
actions  where  defendants  are  allowed  to  pay  money  into  court. 

3.  No  action,  suit,  or  information,  or  any  other  proceeding,  of  what  Limitation  of 
nature  soever,  shall  be  brought  against  any  person  for  anytmng  done  •o*^®'*"- 

or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution  of 
the  authorities  under  this  Act,  unless  notice  in  writing  shall  be  given 
by  the  party  intending  to  prosecute  such  action,  suit,  information,  or 
other  proceeding,  to  tne  intended  defendant,  one  calendar  month  at 
least  before  prosecuting  the  same,  nor  unless  such  action,  suit,  infor- 
mation, or  other  proceeding  shall  be  brought  or  commenced  within 
three  calendar  months  next  after  the  act  or  omission  complained  of, 
or  in  case  there  shall  be  a  continuation  of  damage,  then  within  three 
calendar  months  next  after  the  doing  such  damage  shall  have  ceased. 

4.  Any  person  aggrieved  by  any  act  or  determination  of  such  magis-  Appeal 
trate  or  justices  m  or  concerning  the  execution  of  this  Act,  may 
appeal  to  the  next  general  or  quarter  sessions  for  the  county,  riding, 
division,  city,  borough,  or  place  in  and  for  which  such  magistrate  or 
justices  shajH  have  so  acted,  giving  to  the  magistrate  or  justices  of  the 
peace  whose  act  or  determination  shall  be  appealed  against  notice  in 
writing  of  such  appeal,  and  of  the  grounds  thereof,  within  seven  days 
after  such  act  or  aetermination  and  before  the  next  general  or  cjuarter 
sessicHis,  and  entering  within  such  seven  days  into  a  recognizance, 
with  sufficient  surety,  before  a  justice  of  the  peace  for  the  county, 

city,  borough,  or  place  in  which  such  act  or  determination  shall  have 
taken  place,  personally  to  appear  and  prosecute  such  appeal,  and  to 
abide  the  oraer  of  and  pay  such  costs  as  shall  be  awarded  by  such 
court  of  quarter  sessions  or  any  adjournment  thereof,  and  the  court  at 
such  general  or  quarter  sessions  shall  hear  and  determine  the  matter 
of  such  appeal,  and  shall  make  such  order  therein  as  shall  to  the  said 
court  seem  meet ;  and  such  court,  upon  hearing  and  finally  determin- 
ing such  appeal,  shall  and  may,  according  to  their  discretion,  award 
such  costs  to  the  party  appealing  or  appealed  against  as  they  shall 
think  proper ;  and  if  such  appeal  be  dismissed  or  decided  against  the 
appellant  or  be  not  prosecuted,  such  court  may  order  the  articles 
seized  forthwith  to  be  destroyed :  Provided  always,  that  it  shall  not 
be  lawful  for  the  appellant  on  the  hearing  of  any  such  app^l  to  go 
into  or  give  evidence  of  any  other  grounds  of  appeal  against  any 
such  order,  act,  or  determination  than  those  set  fo.'th  in  such  notice 
of  appeal. 

5.  This  Act  shall  not  extend  to  Scotland.  Act  not  to  ex- 

tend to  Sootland. 
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21  &  22  Vict.  cap.  70. 


21  &  22  Vict.    An  Ad  to  amend  the  Act  of  the  fifth  cund  sixth  Years  of  Her  present 
^_^-  Majesty,  to  cmisoUdate  a/nd  amimd  the  La/ws  reUUing  to  the  Copyright 

of  Designs  for  ornamenting  -  AHidee  of  Manufacture. — [2nd  Auguaiy 
1858.] 
Whebjeas  by  an  Act  passed  in  the  fifth  and  sixth  ^ears  of  the  reiffn  of 
6  &  6  Vict  a  100.  Her  present  Majesty,  intituled  "  An  Act  to  consohdate  and  amend  the 
Jjaws  relating  to  the  Copyright  of  Designs  for  ornamenting  Articlee 
of  Manufacture,"  hereinafter  called  "  The  Copyright  of  Designs  Act, 
1842,"  there  was  granted  to  the  proprietor  of  any  new  and  origixuil 
design  in  respect  of  the  application  of  any  such  design  to  ornamenting 
any  article  oi  manufacture  contained  in  the  tenth  class  therein  men- 
tioned, with  the  exceptions  therein  mentioned,  the  sole  right  to  ^ply 
the  same  to  any  articles  of  manufacture,  or  any  such  8m>stanoe8  as 
therein  mentioned,  for  the  term  of  nine  calendar  months,  to  be  com- 
puted from  the  time  of  such  design  being  registered  according  to  the 
said  Act :  And  whereas  it  is  expedient  that  wie  term  of  copyright,  in 
respect  of  the  application  of  designs  to  the  ornamenting  of  articles  of 
manufacture  comprised  in  the  said  tenth  class,  should  be  extended, 
and  that  some  of  the  provisions  of  the  said  Act  should  be  altered,  and 
that  further  provision  should  be  made  for  the  prevention  of  piracy, 
and  for  the  protection  of  copyright  in  designs  under  the  Acts  in  the 
schedule  hereto  annexed,  and  hereinafter  called  "  The  Copyright  <^ 
Designs  Acts :"  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows ;  that  is  to  say, 
Sbort  tiUfli  1.  In  citing  this  Act  for  any  purpose  whatsoever  it  shall  be  sufficient 

to  use  the  expression  "  The  Copyright  of  Designs  Act,  1868." 
Oopyright  of  2.  The  saio  Copyright  of  Designs  Act  and  this  Act  shall  be  con- 

Md*Sji  Ac?to    ^^^^^  together  as  one  Act. 

be  as  one.  ^  3.  In  respect  of  the  application  of  any  new  and  original  design  for 

Extension  of       Ornamenting  any  article  of  manufacture  contained  in  the  tenth  class 
term  of  oopj-     mentioned   m  the  Copyright  of  Desigpas  Act,  1842,  the  term  of 
tenth  "sM  men-  copyright  shall  be  three  years,  to  be  computed  from  the  time  of  such 
tioned  in  6  4  6     design  being  registered,  in  pursuance  of  the  provisions  of  the  Oopy- 
viot  0.  loa         right  of  Designs  Acts,  and  of  this  Act :  Provided  nevertheless,  thai 
the  term  of  such  oopyright  shall  expire  on  the  thirty-first  of  December 
in  the  second  year  after  the  year  in  which  such  design  was  r^stered, 
whatever  may  be  the  day  of  suqh  registration. 
Copyright  not         4.  Nothing  in  the  fourth  section  of  the  Copyright  of  Designs  Act, 
tf  artSes*^****^  1842,  shall  extend  or  be  construed  to  extend  to  deprive  the  proprietor 
m&rked.  of  any  new  and  original  design  applied  to  ornamenting  any  article  of 

manufacture  contained  in  the  said  tenth  class  of  the  benefits  of  the 
Copyright  of  Designs  Acts,  or  of  this  Act :  Provided  there  shall 
have  been  printed  on  such  articles  at  each  end  of  the  original  piece 
thereof  the  name  and  address  of  such  proprietor,  and  the  word  "regis- 
tered," together  with  the  years  for  which  such  design  was  registered. 
Pattern  may  be  5.  And  be  it  declared,  that  the  registration  of  any  pattern  or  portion 
registered.  Qf  an  article  of  manufacture  to  which  a  design  is  applied,  instead  or  in 

lieu  of  a  copy,  drawing,  print,  specification,  or  description  in  writing, 
shall  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if  such 
copy,  drawing,  print,  specification,  or  description  in  writing  had  been 
furnished  to  the  registrar  under  the  Copyright  of  Designs  Acts. 
Proprietor  to  6.  The  proprietor  of  such  extended  copyright  shall,  on  application 

widdSte'S"**'  ^y  ^^  *^°  Dohalf  of  any  person  producing* or  vending  any  artide  of 
registration. 
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Tnannfactnre  so  marked,  give  the  niunber  and  the  date  of  the  registra-     21  &  22  vicr. 
t^iou  of  any  article  of  mannfacture  so  marked ;  and  any  proprietor  so         c-  7o. 
CLpplied  to  who  shall  not  give  the  number  and  date  of  such  registration 
Hhall  be  sulgect  to  a  penalty  of  ten  pounds,  to  be  recovered  by  the  appli- 
oant,  with  full  costs  of  suit,  in  any  court  of  competent  jurisdiction. 

7.  Any  person  who  shall  wilfully  apply  any  mark  of  registration  to  Penaitj  on 
any  article  of  manufacture  in  respect  whereof  the  application  of  the  ^^^  **^K? 
design  thereto  shall  not  have  been  registered,  or  after  the  term  of  ^^  '^  ™*^ 
copyright  shall  have  expired,  or  who  shall,  during  the  term  of  copy- 

id^nt,  without  the  authority  of  the  proprietor  of  any  registered  design, 
"Wilfully  apply  the  mark  printed  on  the  piece  of  any  article  of  manu- 
facture, or  who  shall  knowingly  sell  or  issue  any  article  of  manufacture 
to  which  such  mark  has  been  wilfully  and  without  due  authority 
applied,  shall  be  subject  to  a  penalty  of  ten  pounds,  to  be  recovered 
by  the  proprietor  of  such  design,  with  full  costs  of  suit,  in  any  court  of 
competent  jurisdiction. 

8.  Notwithstanding  anything  in  the  Copyright  of  Desi^s  Acts,  ProcecdingR  for 
it  shall  be  lawful  for  the  proprietor  of  co])yright  in  any  design  under  provention  of^ 
the  Copyright  of  Designs  Acts,  or  this  Act,  to  institute  proceed- E^iSitSfiu  the 
in^s  in  the  county  court  of  the  district  within  which  the  piracy  is  county  ooarta. 
alleged  to  have  been  committed,  for  the  recovery  of  damages  which  he 

may  have  sustained  by  reason  of  such  piracy  :  'Provided  always,  that 
in  any  such  proceedings  the  plaintiff  shall  deliver  with  his  plaint  a 
statement  of  particulars  as  to  the  date  and  title  or  other  description 
of  the  registration  whereof  the  copyright  is  alleged  to  be  pirated,  and 
as  to  the  alleged  piracy ;  and  the  defendant,  if  he  intends  at  the  trial 
to  rely  as  a  defence  on  any  objection  to  such  copyright,  or  to  the  title  of 
the  proprietor  therein,  shall  give  notice  in  the  manner  provided  in  the 
Beventy-sixth  section  of  the  Act  of  the  ninth  and  tenth  Victoria, 
chapter  ninety-five,  of  his  intention  to  rely  on  such  special  defence, 
and  shall  state  in  such  notice  the  date  of  publication  and  other  ])ar- 
ticulars  of  any  designs  whereof  prior  publication  is  alleged,  or  of  any 
objection  to  such  copyright,  or  to  the  title  of  the  proprietor  to  sucn 
copjrright ;  and  it  shall  be  lawful  for  the  judge  of  the  county  court,  at 
the  instance  of  the  defendant  or  plaintiff  respectively,  to  require  any 
statement  or  notice  so  delivered  by  the  plaintiff  or  of  the  defendant 
respectively  to  be  amended  in  such  manner  as  the  said  judge  may 
think  fit. 

9.  The  provisions  of  an  Act  of  the  ninth   and  tenth  Victoria,  The  prooeedings 
chapter  ninety-five,  and  of  the  twelfth  and  thirteenth  Victoria,  chapter  JfcS'SSSteiSie  * 
one  hundred,  as  to  proceedings  in  any  plaint,  and  as  to  appeal,  and  as  to  pro^edings 
to  writs  of  prohibition,  shall,  so  far  as  they  are  not  inconsistent  with  for  pirwy  of 
or  repugnant  to  the  provisions  of  this  Act,  be  applicable  to  any  pro-       ****" 
ceedin^  for  piracy  of  copyright  of  designs  under  the  said  Copyright 
of  Designs  Acts  or  this  Act.    • 

.'^'HEDULB  REFERRED  TO  IN  THE  FOREGOING  AOT. 

5  &  6  Vict  0, 100.         An  Act  to  coosolidate  and  amend  the  lawg  relating  to  the 
[10  Aug.  1942.  ]  copyright  of  designs  for  umaiuentiog  articlea  o?  mauu- 

fHCture. 

6  &  7  Vict.  c.  65.  An  Act  to  ameud   the  laws  relutiug   to  the  copyright   of 
[22  Aug.  1843.]  designs. 

13  &  14  Vict,  c  104.  An  Act  to  extend  and  amend  the  Acts  relating  to  the  copy- 
[14  Aug.  1850.]  right  of  designs. 

14  Vict  c.  3.  An  Act  to  extend  the  proviniona  of  the  Designs  Act«  1850, 
[11  April,  1851.]  and  to  give  prutoctiuti  from  piracy  to  iiei-sons  exhibiting 

new  inventions  in  the  Exhibition  of  the  Works  of  In- 
dustry of  all  Nations  in  One  thousand  eight  hundred  and 
fifty-one. 
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24  &  25  Vict.  cap.  73. 


24  &  25  VioT.         An  Act  to  amend  the  La/uj  relatmg  to  the  Copyright  of  Desiona. 
tif-  leth  August,  1861.] 

Whereas  by  an  Act  passed  in  the  session  holden  in  the  fifth  and 
sixth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred, 
5ft6Yicic.ioa  intituled  *' An  Act  to  consolidate  and  amend  the  Laws  relating  to 
the  Copyright  of  Designs  for  ornamenting  Articles  of  Manufacture," 
it  was  enacted,  that  the  proprietor  of  every  such  design  as  therein 
mentioned,  not  pijeviously  published  either  within  the  U  nited  King- 
dom of  Great  Britain  and  Ireland  or  elsewhere,  should  have  the  sole 
right  to  apply  the  same  to  any  articles  of  manufacture,  or  to  any  such 
substances  as  therein  mentioned,  provided  the  same  were  done  within 
the  United  Klingdom  of  Great  Britain  and  Ireland,  for  the  respective 
terms  therein  mentioned,  and  should  have  such  copyright  in  such 
designs  as  therein  provided  :  And  whereas  divers  Acts  have  since 
been  passed  extending  or  amending  the  said  recited  Acts  :  and 
whereas  it  is  expedient  that  the  provisions  of  the  said  recited  Act, 
and  of  all  Acts  extending  or  amending  the  same,  should  apply  to 
designs,  and  to  the  application  of  such  designs,  within  the  meaning 
of  the  said  Acts,  whether  such  application  be  effected  within  the 
United  Kingdom  or  elsewhere :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Comm:)ns,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 
0  A  6  Viet  c.  100,  1.  That  the  said  recited  Act,  and  all  Acts  extending  or  amending 
r3*tin«'to^py-  *^®  same,  shall  be  construed  as  if  the  words  "  provided  the  same  be 
right  of  designB^  done  within  the  United  King^dom  of  Great  Britain  and  Ireland  "  had 
extended.  not  been  contained  in  the  said  recited  Act ;  and  the  said  recited  Act, 

and  all  Acts  extending  or  amending  the  same,  shall  apply  to  every 
such  design  as  therein  referred  to,  whether  the  application  thereof  hie 
done  within  the  United  Klingdom  or  elsewhere,  and  whether  the 
inventor  or  proprietor  of  such  design  be  or  be  not  a  subject  of  Her 


AppUcation  of         2.  That  the  said  several  Acts  shall  not  be  construed  to  apply  to  the 
A^cta.  subjects  of  Her  Majesty  only. 


26  &  26  Vict.  cap.  68. 

3ft  A  26  Vict.    An  Act  for  amending  the  Law  relating  to  Copyright  vn  Works  of  the  Fine 
^^  Ai'iSt  amt  for  represshig  tlie  Cormnission  of  F^raud  vn  the Froduction 

and  Sale  of  suck  Worhs,—{_^th  July,  1862.] 

Whebbas  by  law,   as   now  established,  the  authors  of  paintings, 

drawings,  and  photographs  have  no  copyright  in  such  th^  works, 

and  it  is  expedient  that  the  law  should  in  that  respect  be  amended: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

of  the  same  as  follows : 

OopTTigbtin  1.  The  author,  being  a  British  subject  or  resident  within  the 

workB  hereafter  dominions  of  the  Crown,  of  every  original  painting,  drawing,  and 

^Btln  the         photograph  which  shall  be  or  shall  have  been  made  eitiber  m  the 

author  for  hiB      British  dominions  or  elsewhere,  and  which  shall  not  have  been  sold 

^®  "yiSi        or  disposed  of  before  the  commencement  of  this  Act,  and  his  aasigns, 

hiadeath.  * 


aeren 
after 
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shaU  have  the  sole  and  exclusive  right  of  copying,  engraving,  repro-    35  &  se  Yiot. 

ducing,  and  multiplying  such  painting  or  drawing,  and  the  design         <^<^ 

thereof,  or  such  photograph,  ana  the  negative  thereof,  by  anv  means 

and  of  any  size,  for  the  term  of  the  natural  hfe  of  such  author,  and 

seven  years  after  his  death;    provided  that  when  any  painting  or 

drawing,  or  the  negative  of  any  photograph,  shall  for  the  first  time 

after  the  passing  (S  this  Act  he  sold  or  disposed  of,  or  shall  be  made 

or  executed  for  or  on  behalf  of  any  other  person  for  a  good  or  a 

valuable  consideration,  the    person  so  selling  or   disposmg  of  or 

making  or  executing  the  same  shall  not  retain  the  copyright  thereof, 

unless  it  be  expressly  reserved  to  him  by  agreement  m  writing, 

signed,  at  or  before  the  time  of  such  sale  or  disposition,  by  the 

vendee  or  assignee  of  such  painting  or  drawing,  or  of  such  negative 

of  a  photogra^m,  or  by  the  person  for  or  on  whose  behalf  the  same 

shall  be  so  made  or  executed,  but  the  copyright  shall  belong  to  the 

vendee  or  assignee  of  such  painting  or  drawing,  or  of  such  negative 

of  a  photograph,  or  to  the  person  for  or  on  whose  behalf  the  same 

shall  have  oeen  made  or  executed ;  nor  shall  the  vendee  or  assignee 

thereof  be  entitled  to  any  such  copyright,  unless,  at  or  before  the 

time  of  such  sale  or  disposition,  an  agreement  in  writing,  signed  by 

the  person  so  seUing  or  disposing  of  tne  same,  or  by  his  agent  duly 

authorised,  shall  have  been  made  to  that  effect. 

2.  Nothing  herein  contained  shall  prejudice  the  right  of  any  person  Copyright  not  to 
to  copy  or  use  any  work  in  which  there  shall. be  no  copyright,  or  to  preventttie re- 
represent  any  scene  or  object,  notwithstanding  that  there  may  be  the^^e  raiH 
copyright  in  some  representation  of  such  scene  or  object.  Jects  in  other 

3.  All  copyright  under  this  Act  shall  be  deemed  personal  or  move-  ^^^^^ 
able  estate,  ana  shall  be  assignable  at  law,  and  every  assignment  uSSSb^S!^ 
thereof,  and  every  licence  to  use  or  copy  by  any  means  or  process  the  bo  to  writing, 
design  or  work  which  shall  be  the  subject  of  such  copyright,  shall  be 

made  by  some  note  or  memorandum  in  writing,  to  be  signed  by  the 
proprietor  of  the  copyright,  or  by  his  agent  appointed  for  that 
purpose  in  writing. 

4.  There  shall  be  kept  at  the  Hall  of  the  Stationers  Company,  by  Begisterof  pro- 
the  ofl&cer  appointed  by  the  said  company  for  the  purposes  of  the  Act  vrieton  of  copy- 
passed  in  the  sixth  year  of  Her  present  Majesty,  intituled  "An  Act  SSJSa^k 
to  amend  the  Law  of  Copyright,"  a  book  or  books,  entitled  "The  and  photographs 
Register  of  Proprietors  of  Copyright  in  Paintings,  Drawings,  and  sliSoSSra  HaU 
Photographs,"  wherein  shall  be  entered  a  memorandum  of  every  aa  in  5  &  6  vict. 
copyright  to  which  any  person  shall  be  entitled  under  this  Act,  and  «•  ^• 

also  of  every  subsequent  assignment  of  anv  such  copyright ;  and  such 
memorandum  shall  contain  a  statement  of  the  date  of  such  agreement 
or  assignment,  and  of  the  names  of  the  parties  thereto,  and  of  the 
name  and  place  of  abode  of  the  person  in  whom  such  copyright  shall 
be  vested  by  virtue  thereof,  and  of  the  name  and  place  of  abode  of 
the  author  of  the  work  in  which  there  shall  be  such  copyright, 
together  with  a  short  description  of  the  nature  and  subject  of  such 
work,  and  in  addition  thereto,  if  the  person  registering  sliall  so  desire, 
a  sketch,  outline,  or  photograph  of  the  said  work,  and  no  proprietor 
of  any  such  copyrignt  shall  oe  entitled  to  the  benefit  of  this  Act 
until  such  registration,  and  no  action  shall  be  sustainable  nor  any 
penalty  be  recoverable  in  respect  of  anything  done  before  registration. 

5.  The  several  enactments  in  the  said  Act  of  the  sixth  year  of  Certain  enact- 
Her  present  Majest;^  contained,  with  relation  to  keeping  the  register  yf"^**!/  *  * 
book  thereby    required,  and   the   inspection  thereof,  the  searches  appV*to3ie* 
therein,  and  the  delivery  of  certified  and  stamped  copies  thereof,  the  hooks  to  be 
reception  of  such  copies  in  evidence,  the  makmg  of  false  entries  in  J^J^'^dertUs 
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the  said  book,  and  the  production  in  evidence  of  papers  falsely  pur- 
porting to  be  copies  of  entries  in  the  said  book,  the  application  to  the 
coarts  and  judges  by  persons  aggrieved  by  entries  in  the  said  book, 
and  the  expunging  and  varpng  such  entries,  shall  apply  to  the  book 
or  books  to  be  kept  by  virtne  of  this  Act,  and  to  the  entries  and 
assignments  of  copyrignt  and  proprietorship  therein  under  this  Act, 
in  such  and  the  same  manner  as  if  such  enactments  were  here 
expressly  enacted  in  relation  thereto,  save  and  except  that  the  forms 
of  entry  prescribed  by  the  said  Act  of  the  sixth  year  of  Her  present 
Majesty  may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  officer  of  the  said  Company  of 
Stationers  for  making  any  entry  required  by  this  Act  shall  be  one 
shilling  only. 

6.  If  the  author  of  any  paintins,  drawing,  or  photograph  in  which 
there  shall  be  subsisting  copyright,  after  having  sold  or  disposed  of 
such  copyright,  or  if  any  other  person,  not  being  the  proprietor  for 
the  time  being  of  copyright  in  any  painting,  drawing,  or  photogrmh, 
shall,  without  the  consent  of  such  proprietor,  repeat,  copy,  oolourably 
imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition,  or  distribu- 
tion, or  cause  or  procure  to  be  repeated,  copied,  colourably  imitated, 
or  otherwise  multiplied  for  sale,  hire,  exlubition,  or  distribution,  any 
such  work  or  the  design  thereof,  or,  knowing  that  any  such  repeti- 
tion, copy,  or  other  .imitation  has  been  unlawfully  made,  shall  import 
into  any  part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire, 
exhibit,  or  distribute,  or  offer  for  sale,  hire,  exhibition,  or  distribation, 
or  cause  or  procure  to  be  imported,  sold,  published,  let  to  hire»  dis- 
tributed, or  offered  for  sale,  hire,  exhibition,  or  distribution,  any  repe- 
tition, copy,  or  imitation  of  the  said  work,  or  of  the  design  thereof, 
made  without  such  consent  as  aforesaid,  such  person  for  every  such 
offence  shall  forfeit  to  the  proprietor  of  the  copyright  for  the  time 
being  a  sum  not  exceeding  ten  pounds;  and  all  such  repetitions, 
copies,  and  imitations  made  without  sucH  consent  as  aforesaid,  and 
all  negatives  of  photographs  made  for  the  purpose  of  obtaining  such 
copies,  shall  be  forfeited  to  the  proprietor  of  the  copyright. 

7.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
following  acts ;  that  is  to  say, 

First,  no  person  shall  naudulently  sign  or  otherwise  affix,  or 
fraudulently  cause  to  be  signed  or  otherwise  affixed,  to  or  upon 
any  painting,  drawing,  or  photograph,  or  the  negative  thereof, 
any  name,  initials,  or  monogram .' 

Secondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or  dis- 
pose of,  or  offer  for  sale,  exhibition,  or  distribution,  any  painting, 
drawing,  or  photograph,  or  negative  of  a  photograph,  having 
thereon  the  name,  initials,  or  monogram  of  a  person  who  did  not 
execute  or  make  such  work : 

Thirdly,  no  person  shall  fraudulently  utter,  dispose  of,  or  put  off, 
or  cause  to  be  uttered  or  disposed  of,  any  copy  or  colourable  imi- 
tation of  anj  painting,  drawmg,  or  photograph,  or  negative  of  a 
photograph,  whether  there  shall  be  subsisting  copyright  therein 
or  not,  as  having  been  made  or  executed  by  the  author  or  maker 
of  the  original  work  from  which  such  copy  or  imitation  shall  have 
been  taken ; 

Fourthly,  where  the  author  or  maker  of  any  painting,  drawing,  or 
photograph,  or  negative  of  a  photograph,  made  either  before  or 
after  the  passing  (^  this  Act,  shall  have  sold  or  otherwise  parted 
with  the  possession  of  such  work,  if  any  alteration  shall  after- 
wards be  made  therein  by  any  ol^er  person,  by  addition  or  other- 
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yiriae,  no  person  shall  be  at  liberty,  dnring  the  life  of  the  author    S6  ft  s6  Vios. 
or  maker  of  each  work,  without  his  consent,  to  make  or  know-         c.  68. 
ingly  to  sell  or  publish,  or  oflfer  for  sale,  such  work  or  any  copies 
of  such  work  so  altered  as  aforesaid,  or  of  any  part  thereof,  as  or 
for  the  unaltered  work  of  such  author  or  maker. 

Every  offender  under  this  section  shall,*  upon  conviction,  forfeit  to  Penalties. 
tlie  person  aggrieved  a  sum  not  exceeding  ten  pounds,  or  not  exceed- 
ing double  the  full  price,  if  any,  at  which  all  such  copies,  engravings,  ^ 
inut&tions,  or  altered  works  shall  have  been  sold  or  offered  for  sale ; 
mx6L  all  such  copies,  engravings,  imitations,  or  altered  works  shall  be 
forfeited  to  the  person,  or  the  assigns  or  legal  representatives  of  the 
person,  whose  name,  initials,  or  monogram  shall  be  so  fraudulently 
signed  or  affixed  thereto,  or  to  whom  such  spurious  or  altered  work 
sliall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid:  Provided 
always,  that  the  penalties  imposed  by  this  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall  be  so 
frandnlently  signed  or  affixed,  or  to  whom  such  spurious  or  altered 
iwork  shall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid,  shall 
have  been  living  at  or  within  twenty  years  next  before  the  time  when 
th.e  offence  may  have  been  committed. 

8.  All  pecuniary  penalties  which  shall  be  incurred,  and  all  such  Becovery  of 
unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall  have  P®^^*^ 
been  forfeited  by  offenders,  pursuant  to  this  Act,  and  pursuant  to  any  p®"****®^ 
Act  for  the  protection  of  copyright  engravings,  may  be  recovered  by 
tbe  person  hereinbefore  and  m  any  such  Act  as  aforesaid  empowered 
to  recover  the  same  respectively,  and  hereinafter  called  the  complainant 
or  tbe  complainer,  as  follows : 

In  England  and  Ireland,  either  by  action  against  the  party  offending,  in  England  and 
or  by  summary  proceeding  before  any  two  justices  having  juris-  lroi»nd. 
diction  where  the  party  onending  resides : 
In  Scotland  by  action  before  the  Court  of  Session  in  ordinary  form,  in  SooOand. 
or  by  summary  action  before  the  sheriff  of  the  county  where  the 
offence  may  be  committed  or  the  offender  resides,  wh(^  upon 
proof  of  the  offence  or  offences,  either  by  confession  of  the  party 
offending,  or  by  the  oath  or  affirmation  of  one  or  more  credible 
witnesses,  shall  convict  the  offender,  and  find  him  liable  to  the 
penalty  or  penalties  aforesaid,  as  also  in  expenses,  and  it  shall  be 
lawful  for  the  sheriff,  in  pronouncing  such  judgment  for  the 
penalty  or  penalties  and  costs,  to  insert  in  such  judgment  a 
warrant,  in  the  event  of  such  penalty  or  penalties  and  costs  not 
•  being  paid,  to  levy  and  recover  the  amount  of  the  same  by 
poinding :  Provided  always,  that  it  shall  be  lawful  to  the  sheriff, 
m  the  event  of  his  dismissing  the  action  and  assoilzieing  the 
defender,  to  find  the  complainer  liable  in  expenses,  and  any  judg- 
ment so  to  be  pronounced  by  the  sheriff  in  such  summary  applica- 
tion shall  be  final  and  conclusive,  and  not  subject  to  review  by 
advocation,  suspension,  reduction,  or  otherwise. 

9.  In  any  action  in  any  of  Her  Majesty's  superior  courts  of  record  at  Saperior  oonrts 
Westminster  and  in  Dublin,  for  the  infringement  of  any  such  copyright  ^^'i^JJJ**"*  ^ 
as  aforesaid,  it  shall  be  lawfal  for  the  court  in  which  such  action  is  pend-  J  pending  m^y* 
injHf,  if  the  court  be  then  sitting,  or  if  the  court  be  not  sitting,  then  for  M*ke  an  order 
a  judge  of  such  court,  on  the  application  of  the  plaintiff  or  defendant  S(wi*?nroe^n, 
'respectively,  to  make  such  order  for  an  injunction,  inspection,  and  or  aoooont 
acooont,  and  to  give  such  directions  respecting  such  action,  injunc- 
tion, inspection,  and  account  and  the  proceedings  therein  respectivelyy 
as  to  such  court  or  judge  may  seem  fit. 


Digitized  by  VjOOQ IC 


700 


AFPBKDIX. 


25  ft  96  YiOT. 
0.68. 

Importatiun  of 
pirated  works 
prohibited. 


Appllcatloa  in 
Boon  ceaea  of 
OnstomB  Aeta. 


Baying  of  right 
to  bring  action 
for  damages. 


ProTisionB  of 
7  ft  8  Vict,  a  13, 
to  be  considered 
aa  ino1nde<1  in 
thiaAct 


10.  All  repetitions,  copies,  or  imitations  of  paintings,  drawings,  or 
photographs,- wherein  or  in  the  design  whereof  there  shall  be  sub- 
sisting copTright  under  this  Act,  and  all  repetitions,  copies,  and  imita- 
tions of  the  design  of  any  such  painting  or  drawing,  or  of  the  negatlTe 
of  any  such  photograph,  which,  contrary  to  the  provisions  of  Uus  Act» 
shall  have  been  made  in  any  foreign  State,  or  in  any  part  of  the 
British  dominions,  are  hereby  absolutely  prohibited  to  be  imported 
into  any  part  of  the  United  Kingdom,  except  by  or  with  the  consent 
of  the  proprietor  of  the  copyright  thereof,  or  his  agent  authorised  in 
writing;  and  if  the  proprietor  of  any  such  copyright,  or  his  a^ent,  shall 
declare  that  any  ^oods  imported  are  repetitions,  copies,  or  imitations 
of  any  such  paintmg,  drawing,  or  photograph,  or  of  the  negative  of 
any  such  photograph,  and  so  prohibited  as  aforesaid,  then  such  goods 
may  be  detained  by  the  officers  of  Her  Miy'esty^s  customs. 

11.  If  the  author  of  any  paintine,  drawing,  or  photograph,  in  which 
there  shall  be  subsisting  copyright,  after  having  sold  or  otherwise 
disposed  of  such  copyright,  or  if  anv  other  person,  not  being  the 
proprietor  for  the  time  being  of  sucn  copyright,  shiall,  without  the 
consent  of  such  proprietor,  repeat,  copy,  colourably- imitate,  or  other- 
wise multiply,  or  cause  or  procure  to  oe  repeatea,  copied,  colourablj 
imitated,  or  otherwise  multiplied,  for  sale,  iiire,  exhibition,  or  distri- 
bution, any  such  work  or  the  design  thereof,  or  the  negative  of  any 
such  photograph,  or  shall  import  or  cause  to  be  imported  into  any 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or 
distribute,  or  offer  for  sale,  hire,  exhibition,  or  distribution,  or  cause  or 
procure  to  be  sold,  published,  let  to  hire,  exhibited,  or  distributed,  or 
offered  for  sale,  hire,  exhibition,  or  distribution,  any  repetition,  copy, 
or  imitation  of  such  work,  or  the  design  thereof,  or  the  negative  of 
any  such  photograph,  made  without  such  consent  as  aforesaid,  then 
every  such  proprietor,  in  addition  to  the  remedies  hereby  given  for 
the  recovery  of  any  such  penalties,  and  forfeiture  of  any  such  things 
as  aforesaid,  may  recover  damages  by  and  in  a  special  action  on  the 
case,  to  be  brought  against  the  person  so  offending,  and  may  in  such 
action^  recover  and  enforce  the  delivery  to  him  of  t3l  unlawful  repeti- 
tions, copies,  and  imitations,  and  negatives  of  photoOTaphs,  or  may 
recover  oama^es  for  the  retention  or  conversion  thereof:  Provided  that 
nothing  herem  contained,  nor  any  proceeding,  conviction,  or  judg- 
ment, tor  any  act  hereby  forbidden,  shall  f^ect  any  remedy  which  anj 
person  aggrieved  by  such  act  may  be  entitled  to  either  at  law  or  in 
equity. 

12.  This  Act  shall  be  considered  as  including  the  provisions  of  the 
Act  passed  in  the  session  of  Parliament  hold  in  the  seventh  and 
eightn  vears  of  Her  present  Majesty,  intituled  "  An  Act  to  amend  the 
Law  relating  to  international  Copvright,*'  in  the  same  nmnner  as  if 
such  provisions  were  part  of  this  Act. 


82  ft  38  Vict. 
0.24. 


82  &  38  Vict.  cap.  24. 

An  Act  to  rii})eal  certain  Eiuxciments  relating  to  Newspapers,  PamphleU, 
and  other  Publications,  and  to  Printers,  Typefounders,  atid  Reading 
Bo(mis.-{l2th  Jvly,  1869.] 

Be  it  enacted  by  the  Queen*s  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
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X.  The  Acts  and  parts  of  Acts  described  in  the  first  schedule  to    82  ft  88  Vict. 
ti>1xi8  Act  are  hereby  repealed,  but  the  provisions  of  the  said  Acts         °-^ 
'wlxich  are  set  out  in  the  second  schedule  to  this  Act  shall  continue  in  Acta  and  parts 
"Ekznrce  in  the  same  manner  as  if  they  were  enacted  in  the  body  of  this  **' ^*"  *°  *"* 
-A^ct ;  and  this  Act  shall  not  affect  the  validity  or  invalidity  of  anything  jShMTMoirot 
Sfelsready  done  or  suffered,  or  any  right  or  title  alreadv  acquired  or  aa  in  ■eoond 
Sh<5oruea,  or  any  remedy  or  proceeding  in  respect  thereof,  ana  all  such  «*«<laJ«- 

^medies  and  proceedings  may  be  nad  ana  continued  in  the  same 

I  Anner  as  if  this  Act  had  not  passed. 
2.  This  Act  may  be  cited  as  the  Newspapers,  Printers,  and  Beading  Sbort  mie. 
^2>oQin8  Bepeal  Act, 


FIRST  SCHEDULE. 


Dateof  Aot 


Title  of  Act,  and  part  repealed. 


86  Geo.  a,  a  & 

39  Geo.  8,  a  79, 
in  part 


51  Geo.  3,  a  66. 


66  Geo.  3,  c.  101, 
in  part. 

60    Gea     8    ft 
1  Geo.  4,  c.  9. 


11    Geo.    4     ft 
1  Will.  4,0.78. 


6  &  7  WOL  4, 
0.76, 
in  part 


2ft8yictcl2. 


5  ft  6  Vict  a  82, 
in  part 


*)ln    part; 
Jy  namely,— 


An  Act  for  the  more  effectually  preyenting  seditions  meetings 
aod  aiisemblieB. 

An  Act  for  the  more  effectual  suppression  of  socie-'\ 
ties  established  for  seditious  ana  treasonable  pur-  f  In    part ; 
poses,  and  for  better  preventing  treasonable  and  r'namely, — 

seditions  practices     } 

Sections  fifteen  to  thirty-three,  both  inclusive,  and  so  much 
of  sections  thirty-four  to  thirty-nine  as  relates  to  the 
above-mentioned  sections. 

An  Act  to  explain  and  amend  an  Act  passed  in  the  thirty-ninth 
year  of  his  Majesty^s  reign,  intituled  "  An  Act  for  the  more 
effectual  suppression  of  societies  established  for  seditious  and 
treasonable  purposes,  and  for  better  preventing  treasonable 
and  seditious  pnctices,"  so  far  as  respects  certain  penalties  on 
printers  and  publishers. 

An  Act  to  regulate  the  collection  of  stamp  duties'^ 
and  matters  in  respect  of  which  licences  mav  be  > 
granted  by  the  commissioner  of  stamps  in  Ireland} 
Section  thirteen. 

An  Act  to  subject  certain  publications  to  the  duties  of  stamps 
upon  newspapern,  and  to  make  other  regulations  for  restrain- 
ing the  abuses  arising  from  the  publication  of  blasphemonn 
and  seditious  libels. 

An  Act  to  repeal  so  much  of  an  Act  of  the  sixtieth  year  of  his 
Ute  Maieety  King  George  the  Third,  for  the  more  effectual 

Erevention  and  punishment  of  blasphemous  and  seditious 
bels,  as  relates  to  the  sentence  of  banishment  for  the  second 
offence,  and  to  provide  some  further  remedy  against  the  abuse 
of  publishing  libels. 
An  Act  to  reduce  the  duties  on  newspapers,  and  to") 
amend  the  laws  relating  to  the  duties  on  news-  > 

papers  and  advertisements ) 

Except  sections  one  to  four  fboth  inclusive),  sections  thirty- 
four  and  thirty-five,  and  ibe  schedule. 
An  Act  to  amend  an  Act  of  the  thir^-ninth  year  of  King 
Geoi^  the  Third,    for  the  more  effectual  suppression  of 
societies  established  for  seditious  and  treasonable  purposes, 
and  for  preventing  treasonable  and  seditious  practices,  and  to 
put  an  end  to  certain  proceedings  now  pending  under  the 
said  Act 
An  Act  to  assimilate  the  stamp  duties  in  Great^ 
Britain  and  Ireland,  and  to  make  regulations  for  7 
collecting  and  managing  the  same  until  the  tenth  J 
day  of  October  one  thousand  eight  hundred  and  \ 

fortv-five         -^ 

The  following  words  in  section  twenty  **and  also  licence 
to  auy  penion  to  keep  any  printing  presses  and  types  for 
printing  in  Ireland.** 


^lln    p.rt, 
r  namely, — 


EIn    part; 
namely  — 


Digitized  by 


Google 


702 


APPENDIX. 


82  «  8S  Vka 
C24 


Date  of  Act 


9A10Vioto.88, 
in  part 


16    &    X7    Vict 
c.  69, 
in  part 


Title  of  Act,  Aod  part  repealed. 


An  Act  to  amend  the  laws  relating  to  oorreeponding)  In    part ; 

societies  and  the  licensing  of  lecture  rooms         ...j  namely,— 

Bo  far  as  it  relates  to  any  proceedings  under  Uie  enaet- 

meuts  repealed  by  this  schedule. 

An  Act  to  repeal  certain  stamp  duties  and  to  grants 

others  in  lieu  thereof,  to  amend  the  laws  relating  f  In    part ; 

to  stamp  duties,  and  to  make  perpetual  certain  r  naiBely,^ 

stamp  duties  in  Ireland       j 

Bo  much  of  section  twenty  as  makes  perpetnal  the  provi- 
sions of  5  ft  6  Viot  0.  82,  repealed  by  this  Act 


SECOND  SOHBDULB. 

The  enactments  in  this  schedule,  with  the  exception  of  sect  19  of 
6  ft  7  Will  4,  c  76,  do  not  apply  to  Ireland. 

89  Geo.  8,  o.  79. 
Section  twenty-eight 
Nothin|f  in  this  Act  contained  shall  extend  or  be  construed  to  extend  to  a«y 
papers  printed  by  the  authority  and  for  the  use  of  either  House  ef  Parliament 

Section  twenty-nine. 
Eyeiy  person  who  shall  print  any  paper  for  hire,  reward,  gain,  or  profit,  stall 
carefully  preserve  and  keep  pne  copy  (at  least)  of  every  fiaper  so  printed  by  him 
or^er,  on  which  he  or  she  shall  write,  or  cause  to  be  written  or  printed,  m  fair 
and  legible  characters,  the  name  and  place  of  abode  <^  the  person  or  penoaa  by 
whom  he  or  she  shall  be  employed  to  print  the  same ;  and  every  person  printing 
any  paper  for  hire,  reward,  gun,  or  profit  who  shall  omit  or  neglect  to  write  cur 
cause  to  be  written  or  printed  as  aforesaid,  the  name  and  place  of  his  or  her  employer 
on  one  of  such  printed  papers,  or  to  kee^  or  preserve  the  same  for  the  space  of 
six  calendar  months  next  after  the  printing  thereof,  or  to  produce  and  show  the 
same  to  an^^  justice  of  the  peace  who  within  the  said  space  of  six  calendar  *»*^*hff 
shall  require  to  see  the  same,  shall  for  every  such  omission,  n^lect^  or  refusal 
forfeit  and  lose  the  sum  of  twenty  pounds. 

Section  thirty-on& 
Nothing  herein  contained  shall  extend  to  the  impression  of  any  engraving,  or 
to  the  printing  by  letterpress  of  the  name,  or  the  name  and  address,  or  basioeas  or 
profession,  of  any  person,  and  the  articles  in  which  he  deals,  or  to  any  papers  for 
the  sale  of  estates  or  goods  by  auction  or  otherwise. 

Section  thirty-four. 
No  person  shall  be  prosecuted  or  sued  for  anv  penalty  imposed  by  this  Act, 
unless  such  prosecution  shall  be  commenced,  or  such  action  shall  oe  brought,  within 
three  calendar  months  next  after  such  penalty  shall  have  been  incurred. 

Part  of  section  thirty-five. 

And  any  pecuniary  penalty  imposed  by  this  Act,  and  not  exceeding  the  som  of 
twenty  pounds,  shall  and  may  be  recovered  before  any  justice  or  justices  of  the 
peace  for  the  county,  stewaitry,  riding,  division,  dty,  town,  or  place,  in  which  tiie 
same  shall  be  incurred,  or  the  person  naving  incurred  the  same  shall  happen  to  be, 
In  a  summary  way. 

Section  thirty-six. 

All  pecuniary  penalties  hereinbefore  imposed  by  this  Act  shall,  when  recovered 
in  a  summary  way  before  any  justice,  be  applied  and  disposed  of  in  manner  herein- 
after mentioned;  that  is  to  say,  one  moietv  thereof  to  the  informer  before  any 
justice,  and  the  other  moiety  thereof  to  his  Majesty,  his  heirs  and  successors. 

51  Geo.  8,  c  65. 
Section  three. 
Name  and  real-       Nothing  in  the  said  Act  of  the  thirty-ninth  year  of  Sing  George  the  Third, 
doDoe  of  prlniers  chapter  seven  tv-nine,  or  in  this  Act  contained  shall  extend  or  be  construed  to 
got rM^lredto    extend  to  require  the  name  and  residenee of  the  prlntw  to  be  printed  upon  any 


Not  to  extend  to 
papers  printed 
by  aathority  of 
Parliament 

Printers  to  keep 
a  oopy  of  every 
paper  they  print 
and  write 
thereon  the 
name  and  abode 
of  their  em- 
ployer. 

Penalty  of  90k 
for  neglect  or 
refusing  to  pro- 
dooe  the  copy 
within  six 
months. 


Not  to  extend  to 
ImiMvaaionB  of 
engravlngBor 
the  printing 
names  and 
addreasea 

Proseoations  to 
be  commenced 
within  three 
months  after 
penalty  is 
mcnrred. 
Beooyery  of 
p^nalM***! 


Application  of 
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bank  note,  or  bank  post  bill  of  the  goyernor  aud  ootnpany  of   the  Bank  of     asftSBVior. 
England,  n^n  any  bill  of  exchange,  or  promissory  not**,  or  upon  any  bond  or  o.  24. 

other  security  for  payment' of  money,  or  upon  any   bill  of   ladiug,  policy  of  — — 

insurance,  letter  of  attorney,  deed,  or  ai^reement,  or  upon  any  transfer  or  assign-  notes,  bills,  &c. 
mentof  any  public  st^xsks,  fiiods,  or  other  seoarities,  or  upon  any  transfer  or  °L**JiJh^^' 
assi^ment  of  the  stocks  of  any  public  corporation  or  company  authorised  -or  JJSoSty^of  any 
a&nctioned  by  Act  of  Parliament,  or  upon  any  dividend  vearrant  of  or  for  any  public  board  or 
such  public  or  other  stocks,  funds,  or  securities,  or  upon  an^  receipt  for  money  or  public  office. 
floods,  or  upon  any  proceeding  in  any  court  of  lair  or  equity,  or  in  any  inferior 
ooart,  warrant,  order,  or  other  papers  printed  by  the  authority  of   any  publio 
board  or  publio  officer  in  the  execution  of  the  duties  of  thmr  respective  offices, 
notwithstanding  the  whole  or  any  part  of  the  said  several  securities,  instruments, 
proceedings,  matters,  and  things  aforesaid  shall  have  been  or  shall  be  printed. 

6  &  7  WilL  4,  0.  76. 
Section  nineteen. 

If  any  person  shall  file  any  bill  in  any  court  for  the  dJsoovery  of  the  name  of  Discovery  of 
any  person  oonoemed  as  printer,  publisher,  or  proprietor  of  any  newspaper,  or  of  proprietora, 
any  matters  relative  to  the  printing  or  publishing  of  any  newspaper,  m  order  the  E'vu^l^i^'of 
more  effectually  to  bring  or  carry  on  any  suit  or  action  for  damages  alleged  to  Sewspapers  may 
have  been  sustained  by  reason  of  any  slanderous  or  libollons  matter  contained  in  |>e  enforoed  by 
any  such  newspaper  respecting  Each  person,  it  shall  not  be  lawful  for  the  defen-  bill,  Aa 
dant  to  plead  or  demur  to  such  bill,  but  such  defendant  shall  be  compellable  to 
make  the  discovery  required ;  provided  always,  that  such  discovery  shall  not  be 
noade  use  of  as  evidence  or  otherwise  in  an^  proceeding  against  the  defendant, 
save  only  in  that  proceeding  for  which  the  discovery  is  made. 

2  ft  3  Vict  o.  12. 
Section  two. 

Every  person  who  shall  print  any  paper  or  book  whatsoever  which  shall  be  Penalty  upon 
meant  to  be  published  or  ^pei^ied,  and  who  shall  not  print  upon  the  front  of  printers  for  not 
every  such  paper,  if  the  same  shall  be  printed  on  one  side  only,  or  upon  the  first  '^^S'*"*  ?**ai 
or  last  loaf  of  every  paper  or  book  which  shall  consist  of  more  than  one  leaf,  in  J^^  on  e^^nr 
legible  characters,  his  or  her  name  aud  usual  place  of  abode  or  business,  and  paper  or  boo^ 
every  person  who  shall  publish  or  disperse,  or  assist  in  publishing  or  dispersing,  and  on  persona 
an^  printed  paper  or  book  on  which  the  name  aud  place  of  abode  of  the  person  publishing  the 
printing  the  same  shall  not  be  printed  as  aforesaid,  shall  for  every  copy  of  such  B&ma. 
paper  so  printed  bv  him  or  her  forfeit  a  sum  not  more  than  five  pounds :  Provided 
always,  that  nothing  herein  contained  shall  be  construed  to  impose  any  penalty 
upon  any  person  for  printing  any  paper  excepted  out  of  the  operation  of  the  said 
Act  of  the  thirty-ninth  year  of  Kfug  George  the  Third,  chapter  seventy-nine, 
either  in  the  said  Act  or  by  any  Act  made  for  the  amendment  thereof. 

Section  three. 

In  the  case  of  books  or  papers  printed  at  the  University  Press  of  Oxford  or  the  As  to  books  or 
Pit  Press  of  Cambridge,  the  printer,  instead  of  printing  his  name  thereon,  shall  papers  printed 
print  the  following  words,  ."Printed  at  the  Univeraity  Press,  Oxford,"  or  "The  at  the  University 
Pitt  Press,  Cambridge,"  as  the  case  may  be.  pressea 

Section  four. 

Provided  always,  that  it  shall  not  be  lawful  for  any  person  or  persons  whatso-  No  actions  for 
soever  to  commence,  prosecute,  enter,  or  file,  or  cause  or  procure  to  beoommenoed,  penalties  to  be 
prosecuted,  entered,  or  filed,  anv  action,  bill,  plaint,  or  information  in  any  of  Her  SSSt^Ihe 
If  ajesty*s  courts,  or  before  anv  justice  or  justices  of  the  peace,  against  any  person  nameof  the 
or  persons  for  the  recovery  of  any  fine,  penalty,  or  forieiture  made  or  incurred  or  Attorney  or 
which  may  hereafter  be  inoarred  under  the  provisions  of  this  Act,  unless  the  Solicitor 
same  be  commenced,  prosecuted,  entered,  or  filed  in  the  name  of  Her  Majesty's  general  fax 
Attomey-Ooneral  or  Solidtor-aeneral  in  that  part  of  Great  Britain  called  Englsnd,  ^^P^  ^® 
or  Her  Majesty's  Advocate  for  Scotland  (as  the  case  may  be  respectively);  and  if  2^£  sooflud. 
any  actfon,  bill,  plaint,  or  information  shall  be  commenced,  prosecuted,  or  filed  m 
the  naiho  or  names  of  any  other  person  or  persons  than  is  or  are  in  that  behalf 
before  mentioned,  the  same  and  every  proceeding  thereupon  had  are  hereby 
deokrod  and  the  same  shall  be  null  mid  ¥oid  to  all  intents  and  porpoeee. 


Digitized  by 


Googk 


704  APPENDIX. 

8S  ft  88  Vict.  9  A;  10  Viet  e.  38. 

Section  one. 

Prooeediogi  It  shall  not  be  lawful  for  any  person  or  persons  to  oomineuoe,  prosecnie,  eeto, 

■hall  DOt  be  or  file,  or  cause  or  procure  to  be  oonimenoed,  proeecated,  enteird,  or  filed,  asj 

eommeooed         action,  bill,  plaint,  or  information  in  any  of  Her  Majesty^s  ooarts,  or  before  er 

n&mflTof  £e  law  j™****^®  ^^  justices  of  the  peace,  against  any  person  or  persoDS  for  the  reooveiyof 

ofBoera  of  the      '^^7  ^^  which  may  hereafter  be  incurred  under  the  provisions  of  the  Act  of  ife 

Crown.  thirty-ninth  year  of  King  George  the  Third,  chapter  seventy- nine,  set  out  ia  tt 

Act  unless  the  same  be  commenced,  prosecuted,  entered,  or  filed  in  the  nmmd 

Her  Majesty^s  Attomey-General  or  Solicitor-General  in  England  or  Her  UBJeej'i 

Advocate  in  Scotland,  and  everv  action,  bill,  plaint,  or  informiUion  which  shall  fas 

commenced,  prosecuted,  entered  or  filed  in  tne  name  or  names  of  any  otiMr  ] 

son  or  persons  than  is  in  that  behalf  before  mentioned,  and  every 

thereupon  had,  shall  be  null  and  void  to  all  intents  and  pnrpoeos. 


33  A  34  Vict,  cap,  79. 

88  ft  84  VxcT,    An  Act  for  further  BegnlaUon  of  Duties  of  Postage,  and  for  oAer 
^»-  Pu/rposes  relating  to  the  Post  Offiee,-^9th  Atigust^  1870.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  Uie 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 
Short  title.  1-  This  Act  may  be  cited  as  "  The  Post  Office  Act,  1870.** 

Interpretation  2*  ^^  ^^^  -^^ — 

of  terms.  "The  Treasury"    means  the  Commissioners  of  Her    Majesty's 

Treasury  or  two  of  them : 
"Treasury  warrant"  means  a  warrant  under  the  hands   of  the 

Treasury: 
"The    Postmaster-Greneral "    means   Her  Majesty's    Postmaster- 
General  : 
"Post  Office  regulations"  means  regulations  made  by  the  Post- 
master-General. 
Channel  Islands      3.  For  the  purposes  of  this  Act,  the  Channel  Islands  and  the  Isle 
and  iBie  of  Man.  of  Man  shall  be  deemed  ports  of  the  United  Kingdom. 
R<  peal  and  4.  The  enactments  described  in  the  first  schemile  to  this  Act  shall, 

^*"**to**nta'       ^°"^  ^^^  immediately  after  the  thirtieth  day  of    September  one 
ensc    en  thousand  eight  hundred  and  seventy,  be  repealed ;  but  that  repeal 

shall  not  affect  the  past  operation  of  any  of  those  enactments,  or  the 
force  or  operation  of  any  Treasury  warrant  or  Post  Office  regulations 
made,  or  the  validity  or  invalidity  of  anything  done  or  susered,  or 
any  right,  title,  obligation,  or  liability  accrued,  before  that  repeal 
takes  effect;  nor  shall  this  Act  interfere  with  the  prosecutiQii  or 
institution  of  any  proceeding  in  respect  of  any  right,  title,  obligation, 
or  liability  accrued  under,  or  any  offence  committed  against,  or  any 
penalty  or  forfeiture  incurred  under,  any  of  those  enactments  before 
that  repeal  takes  effect ;  and  section  four  of  and  schedule  (A.)  to  the 
Act  first  described  in  the  first  schedule  to  this  Act,  or  either  of  them, 
shall  not  be  deemed  to  contain  or  affect  the  definition  of  a  newspaper 
for  the  purposes  of  this  Act  or  of  any  other  enactment  regulating  the 
sending  of  newspapers  hj  post.  [ 

Allowance  for        5.  Where  any  person  is  possessed  of  any  newspaper  stam^  made 
'^SS?*^'^hand.  ^s®^®s8  ^y  ^^s  -^^^  *'^®  Commissioners  of  Inland  Revenue,  om  appli- 
^^^  cation  within  six  months  after  the  thirtieth  day  of  SeptemAer  one 

thousand  eight  hundred  and  seventy,  may  cancel  and  maKe  allcL^nuoce 
for  the  same  as  in  case  of  spoiled  stamps.  | 
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6.  Any  pablication  ooxoinff  within  the  following  description  bhall     n  a  94  Vict. 
for  the  purposes  of  this  Act  oe  deemed  a  newspaper,  (that  is  to  say,)         c.  n. 
any  pnblication  consisting  wholly  or  in  great  part  of  politiciJ  or  other  oertafo  pubUe*- 
news,  or  of  articles  relating  thereto,  or  to  other  oorrent  topios,  with  tioD«  to  be 
or  without  advertisements ;  subject  to  these  conditionB —  JflSS*  "**''*' 

That  it  be  printed  and  published  in  the  United  Kingdom ; 

That  it  be  published  in  numbers  at  intervals  of  not  more  than 

seven  days ; 
That  it  be  printed  on  a  sheet  or  sheets  unstitched ; 
That  it  have  the  full  title  and  date  of  publication  printed  at  the 

top  of  the  first  pa^,  and  the  whole  or  part  of  the  title  and 

the  date  of  publication  printed  at  the  top  of  every  subsequent 

I»8e. 

And  the  following  shall,  for  the  purposes  of  this  Act,  be  deemed  a 
supplement  to  a  newspaper,  (that  is  to  say,)  a  publication  oonaisting 
wliolly  or  in  great  part  of  matter  like  that  of  a  newspaper,  or  of 
advertisements,  printed  on  a  sheet  or  sheets  or  a  piece  or  pieces  of 
paper,  unstitched,  or  consisting  wholly  or  in  part  of  engravings, 
prmts,  or  lithographs  illustrative  of  articles  in  the  newspaper ;  sudi 
publicatioa  in  every  case  beinff  published  with  the  newspaper,  and 
having  the  title  and  date  of  puohcation  of  the  newspaper  printed  at 
the  top  of  every  page,  or  at  tne  top  of  every  sheet  or  side  on  whidi 
any  such  engraving,  print,  or  lithograph  appears. 

^  7.  The  proprietor  or  printer  of  any  newspaper  within  the  descrip-  BagistrMionof 
tion  aforesaid*  and  the  proprietor  or  printer  of  any  publication  whicn,  ^^^'ff'^^  ^ 
regard  being  had  to  the  proportion  d  advertisements  to  oiher  matter  ' 

therein,  is  not  within  the  description  aforesaid,  but  which  was  stamped 
as  a  newspaper  before  the  passing  of  the  Act  lastly  mentioned  in  iAxe 
first  schedule  to  this  Act,  may  register  it  at  the  ueneral  Poet  Office 
in  London,  at  such  time  in  each  year  and  in  such  form  and  with  such 
portioularB  as  the  Postmaster-General  from  time  to  time  directs, 

Sying  on  each  registration  such  fee  not  exceeding  five  shillings  as 
B  Postmaster-General,  with  the  approval  of  the  Treasury,  fix>m  time 
to  time  directs. 

The  Postmaster-General  may  from  time  to  time  revise  the  register 
and  remove  theref^m  any  publication  not  being  a  newspaper. 

The  decision  of  the  Postmaster-Gteneral  on  the  admission  to  or 
removal  from  the  register  of  a  publication  shall  be  final,  save  that 
the  Treasury  may,  if  i^ej  think  fit,  on  the  application  of  any  person 
interested,  reverse  or  modify  the  decision,  ana  order  accordingly. 

Any  publication  for  the  time  bein^  on  the  register  shall  for  the 
purpoeee  of  this  Act  be  deemed  a  registered  newspaper. 

8.  From  and  after  the  thirtieth  day  of  September  one  thousand  Po«tM«  <» 
eight  hundred  and  seventy,  registered  newspapers,  book  packets,  boSutK"* 
pattern  or  sample  packets,  and  post  cards,  may  be  sent  by  post  pMam  or 
between  places  in  the  United  Kingdom,  at  the  following  rates  of  J^^iSr***' 
postages-  wwiwnB. 

On  a  registered  newspaper,  with  or  without  a  sup* 

plementor  supplements One  half  penny. 

On  each  registerod  newspi^r  in  a  packet  of  two  or 
more,  witii  or  without  a  supplement  or  supple- 
ments   One  halfpenny. 

On  a  book  packet  or  pattern  or  sample  packet : — 

If  not  exceeding  two  ounces  in  weight  ...  One  halfpenny. 

If  exoecMiing  two  ounces  in  weight,  tor  the  first 
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Post  Offloe 
regiilatiuDB. 


SftTtakg  for 

ParliAmentary 

prooeedingB. 


NewBpftpera 
under  amnge- 
ment  or 
oonvention. 

Oolonial  and 
foreign  postage 
of  newspapers. 


Colonial  and 
foreign  book, 
Aa  post 


twQ  ounces  and  for  every  additional  two' 
ounces  or  fractional  part  of  two  punces    ...  One  halfpenny. 
Oi^  a  poftt  oarji  ...  ...  One  hal§)emiy. 

Frovidod  that  a  packet  of  two  or  more  registered  newspaper  with 
or  without  a  supplement  or  supplements  shall  not  be  liable  undar  this 
section  to  a  higher  rate  of  postage  than  the  rate  chargeable  on  a  book 
pa(^et  df  the  same  weight. 

9i  The  Postmaster-General  may  from  time  to  time,  wiih  the 
approval  of  the  Treasury,  make,  in  relation  respectively  to  regis- 
tered newspapers,  book  packets,  pattern  or  sample  packets,  and 
post  cards,  sent  by  post,  such  regulafcions  as  he  thinks  fit,  fbr  all  or 
any  of  the  following  purposes : — 

fi^or  prescribing  and  regulating  the  times  and  modes  of  posting  and 
delivery : 

Fpi*  prescribing  prepayment  and  regulating  the  mode  thereof : 

!^or  regplating  the  afi&xing  of  postage  stamps : 

For  p^scribiug  and  regulating  the  paynient  again  of  pc^t^ge  in 
case  c^  re-direction : 

Fpr  regulating  dimensions  and  mayimun^  weight  pf  packet^ : 

For  rpgulating  tl^e  nature  and  fonn  of  covers : 

For  prohibiting  or  restricting  tbe  printing  or  writing  pf  marks  or 
cppimunications  or  words : 

Fpr  prphibiting  enclosures; 
and  such  other  regulations  as  from  time  to  time  seem  expedient  for 
the  better  execution  of  this  Act. 

10.  Nothine  in  this  Act  or  in  any  Treasury  warrant  or  Post  Of&oe 
regulations  shall  repeal  or  alter  any  provision  of  section  13,  16«  or 
17  of  the  Act  secondly  described  in  the  first  schedule  to  this  Act  aa 
&r  as  those  sections  relate  to  printed  votes  or  proceedings  of  Parliar 
ment  addressed  to  places  in  the  United  Kingdom. 

11.  A  registered  newspaper  shall  be  deemed  a  newspaper  for  the 
purposes  of  any  arrangement  or  convention  between  Her  Majesty's 
tk)vemment  and  any  colonial  or  foreign  government  for  securing 
advantages  for  newspapers  sent  by  post. 

12.  The  Treasury  may  fi-om  time  to  time,  by  Treasuxy  warrant, 
allow  any  newsfu^ers,  British,  colonial,  or  foreign,  tp  be  sent  by  post 
between  the  United  Kingdom  and  places  out  of  the  United  Kinfldoiii* 
or  between  places  out  of  the  United  Kingdom,  whether  tbrou^  the 
United  Kingdom  or  not,  at  such  rates  of  postage,  not  exceeding  three- 
pence  for  ^ch  newspaper  irrespectively  of  any  colonial  or  foreign 
postage,  and  on  such  conditions,  as  they  think  fit,  and  acoordinff  to 
Post  Office  regulations  to  be  from  time  to  time  made  in  that  behMl 

Any  Treasury  warrant  and  Post  Office  regulations  made  in  ^ba^ 
behalf  before  the  passing  of  this  Act  are  hereby  confirmed ;  and  the 
same  shall  continue  in  force  unless  and  until  altered  by  Treasury 
warrant  or  Post  Office  regulations  (as  the  case  may  be). 

18.  The  Treasury  from  time  to  time,  by  Treasury  warrant*  may 
regulate  the  sending  of  book  packets  and  pattern  or  sample  padceia 
by  post,  between  the  United  fongdom  and  places  out  of  the  United 
Kingdom^  or  between  places  out  of  the  United  Kingdom,  whether 
through  the  United  Kingdom  or  not,  and  in  relation  thereto  may 
prescribe  rates  of  postage,  wei^ts,  and  other  matters. 

j^yl^eQ^Tfrv  warrant  and  Tost  Office  regulations  made  in  that 
behalf  before  the  passing  of  this  Act  are  h^ereby  confirmed ;  and  Ijhe 
•i^^e  slu^  Qontinue  in  force  unless  and  until  altered  by  Tfeasury 
warrant  or  Post  Office  regulations  (as  the  case  may  he). 
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14.  Jf  9  quastion  arises  whether  a^iy  publication,  not  heiM  » 
registered  newspaper,  is  a  newspaper  or  a  sapplement,  qx  ifiiQmsr 
any  packet  is  a  book  packet  or  pattern  or  sample  packet,  within  this  DecWonL  to 
Act  or  any  Treasury  warrant  or  Post  Office  regulations,  th^  decision  newqwperi, 
thereon  of  the  Postmaster-General  shall  be   final,  save  that  theP^*^^*". 
Treasury  may,  if  they  think  fit,  on  the  application  of  any  person 
interested,  reverse  or  modify  the  decision,  and  order  aocoroinffly. 

15.  If  ^ny  r^stered  or  other  newspaper,  supplement,  pubucation.  Newspapers,  fte. 
book  packet,  pattern  or  sample  packet,  or  post  card,  is  sent  by  post  "^^  °^  *°  <^°' 
otherwise  than  in  conformity  with  this  Act  or  any  Treasury  warrant  a™*^'^'** 
or  Poet  Office  regulations,  it  shall  be  either  returned  to  tne  sender 

thereof  or  forwarded  to  its  destination,  in  either  case  charged  with 
such  rate  of  postage  not  exceeding  the  letter  rate  of  postage,  or 
without  any  additional  charge,  as  the  Postmaster-Genem,  wiui  the 
approval  of  the  Treasury,  from  ihne  to'  time  directs,  having  been,  if 
necessary,  detained  and  ppened  in  the  Post  Office. 

16.  A  book  packet,  pattern  or  sample  packet,  or  post  card  sent  by  AppUeation  to 
poBt  shall  be  deemed  a  post  letter,  within  the  Act  described  in  the  S?^,^*®^ 
second  schedule  to  this  Act.  mente  M*to  poet 

17.  Vfhpre  the  despatch  or  delivery  from  a  post-office  of  letters  leuon. 
would  be  delayed  by  tne  despatch  or  delivery  therefrom  at  the  same  Detpatoh  and 
time  of  book  packets,  pattern  or  sample  packets,  and  post  cards,  or  JSSmS  2©.******^ 
any  of  them,  tne  same  or  any  of  them  may,  subject  and  according  to 

Poet  Office  reffulations,  be  detained  in  the  rest  Office  until  the 
despatch  or  de&ver^  next  following  that  by  which  they  would  ordi* 
nanly  be  despatchea  or  delivered. 

18.  The  Commissioners  of  Inland  Hevenue  shall  from  time  to  time  ProTiaian  for 
provide  proper  dioa  and  other  implements  for  denoting  by  adhesive  or  ■*•"!*'  *•• 
Embossed  or  impressed  stamps  or  otherwise  the  duties  of  postage  pay- 
able in  the  ITnited  Kingdom  under  this  Aot  or  any  Treasury  warrant 
thereunder. 

Those  4nti^  ^hall  be  deemed  stamp  duties,  and  shall  be  under  the 
management  of  the  Commissioners  of  Inland  l^venue. 

80  mudh  of  the  Aot  secondly  d^cribed  in  the  first  schedule  to  this 
Act  bA  relates  to<stamp  duties  under  that  Aot  shall  apply  to  the  stamp 
duties  un^er  this  Act. 

A  newspaper  or  packet  sent  by  post  ^d  the  cover  thereof  (if  any) 
shall  be  deemed  a  fettle  or  cover  (as  the  case  n^y'be)  within  section 
twenty-three  of  the  Act  seeondly  described  in  the  first  schedule  to  this 
Act ;  and  a  post  card  shall  be  deemed  a  letter  within  that  section,  and 
the  duties  under  this  Act  shall  be  deemed  to  be  comprised  in  the 
duties  in  that  section  referred  to. 

19.  It  shall  not  be  lawfhl  for  any  person  to  affix  to  a  letter,  news-  ProUbition  of 
paper,  supplement,  publicf^t;o^,  packet*  or  capd  sent  by  post,  or  to  the  SJh^mSlSd'*^ 
cover  thereof  (if  any),  by  way  of  prepayment  of  postage  thereon,  an  stam^iramoyed 
'embossed  or  impressed  stamp  cut  oat  or  otherwise  separated  from  the  from  paper,  Ac. 
ooveif  or  other  paper,  card,  or  thing  on  which  such  stamp  wa^  emboss^ 

or  impressed,  altnoutfh  such  stamp  has  not  been  before  sent  by  post 
or  used. 

If  any  letter,  newspaper,  supplement,  publication,  packet,  or  card  is 
sent  by  post  with  a  stamp  afl£ced  thereto  or  to  the  cover  thereof  (if 
any)  that  has  been  so  cut  out  or  separated,  the  postage  thereof  as  &r 
as  it  purports  to  be  prepaid  by  that  stamp  shall  be  deemed  to  be  not 
prepaid. 

W.  The  Postmaster-General  may  firom  time  to   time  with  the  probtbition  of 
approval  of  the  Treasury  make  eacti  regulations  as  he  thinks  fit  for  JJSSSSSTS"* 
preventing  the  sending  or  deHvery  by  post  of  indeoent  or  obscene  ^ST^ 

'  zz2 
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prihte,  paintixigs,  photographs,  lithographs,  engravines,  books,  or 
oards,  or  of  other  indeoent  or  obaoene  articles,  or- of  Tetters,  news- 
papers, supplements,  publications,  packets,  or  post  cards,  having 
thereon,  or  on  the  covers  thereof,  any  words,  marKs,  or  designs  of  an 
indecent,  obscene,  libellous,  or  grossly  offensive  character. 

21.  The  Documentary  Evidence  Act,  1868,  shall  have  effect  as  if  the 
Postmaster-General  were  mentioned  in  the  first  column,  and  any 
secretary  or  assistant-secretary  of  the  Post  OfiSce  were  mentioned  in 
the  second  column,  of  the  schedule  to  that  Act ;  and  any  approval  of 
the  Treasury  under  this  Act  shall  be  deemed  an  order  witnin  that 
Act. 


6  6  7  Wai.4,0.76, 
in  pttrt 


3  ft  4  Vict.  0.  96, 
is  part. 


n&12yiot.o.ll7. 

16  ft  17  Viot  c.  68, 
in  part 


18  A;  19  Viot  o.  27. 


and) 

"I 


in  part; 
namely,— 

thirty- 


SOHEDULBS. 

THE  FIBST  S0HEDT7LE. 

BHAcmsHTS  Bbpbalbd. 

An  Act  to  reduce  the  duties  on  newspapen,  and) 
to  amend  the  laws  relating  to  the  dntiea 
newspi^pera  and  advertisements... 
Sections  one  to  three  (both  indosive)^  and  i 
four  and  thirty-five. 
An    Act  for  the   regaUtion  of   the   duties   cfl    in  part; 

postage       r  namely, — 

SeotiMi  eleTen  $  sections  thirteen,  sixteen,  ana  seTenteen, 
as  f«r  as  those  three  sections  relate  to  printed  Totes  or 
prooeedinss  of  Parliament,  addressed  to  places  out  of 
the  Unitea  Kingdom,  or  to  newspapers ;  section  forty- 
two;  sections  forty-foor,  fortv-flTe,  snd  forty-alz,  as 
for  as  those  three  sections  relate  to  newspapen;  and 
sections  forty- seTen  to  fifty-one  (both  inolusire> 
An  Act  for  rendering  certain  newspapers  published  in  the 

Channel  Islands  and  the  Isle  of  Man  liable  to  postage^ 
An  Act  to  repeal  certain  stamp  duties,  and  tol 
grant  others  in  lieu  thereof,  to  give  raUef  with 

hipMt; 

itS,! 

to  Stamp  duties  .., 
»ns  three  and  four. 
An  Act  to  amend  the  laws  relating  to  the  stamp  dntiei  on 
newspapers,  and  to  proyide  for  the  transmission  by  post  of 
printed  peifodioal  publications. 


rehitini 


THE  SEOOND  SCHEDULE. 
AorBxRBBSDta 


7  WUI.  4,  ft  1  Ylot  &  86.— An  Act  for  consolidating  the  laws  relative  to 
acainst  the  Post  Offloe  of  the  United  Kingdom,  and  for  rqgnlatinff  the  judicial 
administration  of  the  Post  Oflloe  laws,  and  for  explaining  oertiun 
•sprssslons  employed  in  those  laws. 
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DIRECTIONS  ISSUED  BY  THE  BOARD  OF  TRADE. 


ORNAMENTAL  DESIGNS. 

DnLBcnovB  vok  Bbgistsrikg  Am)  Ssabchino. 

Pebsons  proposing  to  register  a  desiffn  for  ornamenting  an  article  of 
nianufactnre,  must  bring  or  send  to  the  Designs  Office : 

1.  Two  exactly  similar  oopies,  drawings  (or  tracings),  not  in 

pencil,  photographs,  or  prints,  therein,  with  the  proper  fees. 

2.  The  name  and  aodress  of  the  proprietor  or  proprietors,  or  the 

tiUe  of  the  firm  under  which  he  or  they  may  be  trading, 
together  with  their  place  of  abode,  or  place  of  carrying  on 
business,  distinctly  written  or  printed. 

3.  The  number  of  the  class  in  respect  of  which  such  registration 

is  intended  to  be  made,  except  it  be  for  sculpture. 

The  aforesaid  copies  may  consist  of  portions  of  the  manu&ctured 
aarticles  (except  carpets,  oil-cloths,  and  woollen  shawls),  when  such 
can  conveniently  be  done  (as  in  the  case  of  paper  hanffings,  calico 
prints,  dec.),  which,  as  well  as  the  drawings  or  tradngs  (which  must 
be  fixed),  or  prints  of  the  design,  to  be  furnished  when  the  article  is 
of  such  a  nature  as  not  to  admit  of  being  pasted  in  a  book,  must, 
whether  coloured  or  not,  be  fecsimiles  of  eadi  other. 

Should  paper  hangin^^  or  furnitures  exceed  fort^-two  inches  in 
length,  by  twenty-thi^  inches  in  breadth,  drawings  will  be  required, 
but  they  must  not  exceed  these  dimensions. 

Apphcations  for  registering  may  be  made  in  the  following  form : 

APPLICATION  TO  BBGIBTBB. 
(Blank  Forms  may  be  obtained  at  tbe  Offloa.) 

C.  D.  Works,  ,  1«7  . 

You  are  bereby  requested  U*  register,  prorUonally*  the  aooompanylng 
ornamental  designs  (m  dots  1,  12,  a,  4,  Ao.J)  (or  for  scH^ptereVf  in  the  name  of 
(XA,  B  of  yOj  ,)  or,  {A,  B,of  ,  and  CD,  of  ,  ^ 

tradtna  vnder  the  style  orfii-m  o/B  D.  tf  Co.,  of  ,  of  ,of  ,) 

who  claim  to  be  the  proprietors  thereof,  and  to  return  the  same  (jf  9eiU  hypo&l)^ 
directed  to  ,  {{flmm^  by  hand)  to  the  bearer  of  the  ofBoial  aoknowledg- 

ment  for  the  sameu 
To  the  Registrar  of  Designs,  (Signed)         B,D,&Co^ 

Designs  Office,  London.  hy  J,  F. 

The  person  bringing  a  design  must  take  an  acknowledgment  for  it, 
which  will  be  deliyered  to  him  on  payment  of  the  proper  fees.  This 
acknowledgment  must  be  nroduoed  on  application  for  the  certified 
copy,  which  will  he  retumea  in  exchange  ror  the  same. 

*  If  not  provisionally,  strike  out  the  word  ^^proTisionaUy." 
t  Here  insert  *<for  soolptaTa,**  if  for  sculptare,  or  the  dass  or  olsios. 
1  Insert  hen  tbe  name  and  addren  of  the  proprietor,  in  the  f  cm  ia  whioh  it  is 
to  be  entarsd  on  the  certificate. 


Digitized  byLnOOQlC 


710  APPENDIX. 

A  design  may  be  registered  in  respect  of  one  or  more  of  the  above 
classes,  according  as  It  is  intended  to  be  employed  in  one  or  more 
sjjecies  of  manu&ctnre,  but  a  separate  fee  must  be  paid,  and  two 
exactly  similar  copies  supplied,  on  account  of  each  separate  class,  ana 
a}l  such  registrations  must  be  made  at  the  same  time. 

After  the  design  has  been  registered,  one  of  the  two  copies,  draw- 
ings (or  tracings),  or  prints,  will  be  filed  at  the  office,  and  the  other 
returned  to  the  proprietor,  with  k  certificate  annexed,  on  which  wiU 
appear  the  mark  to  be  placed  on  each  article  of  manufacture  to  which 
the  design  shall  haive  been  implied.  ^  . 

If  the  design  is  for  an  article  registered  under  Class  10,  normal*  w 
required,  but  there  must  be  printed  on  such  article,  at  each  end  at 
the  original  piece  thereof,  the  name  and  address  of  the  propnetor, 
and  the  word  "registered,"  together  with  the  years  for  which  the 
design  is  registered.  .     •,  ^    i.      i  ...^ 

K  the  design  is  for  sculpture,  no  mark  is  required  to  be  Vf^ 
thereon  after  re^stration,  but  merely  the  ^ord  "  registered  and  tHe 
date  of  registration.  .^ 

If  the  design  is  for  provisional  registratioil,  no  mark  is  *]^^"j;^  ^ 
be  placed  thereon  after  registration,  but  merely  the  words  pro- 
visionally registered  "  and  the  date  of  registration. 

Any  person  who  shall  put  the  registration  mark  on  ^7  ^«^.  ^^^ 
registered,  or  after  the  copyright  thereof  has  expired,  is  lutbls  to 
foffeUfor  every  such  offence  ht 

Teassfbbs. 
In  caae  of  the  transfer  of  a  design,  registered,  whether  I*9^of ' 
ally  or  completely,  the  certified  cc^  thereof  mast  be  -transmibted  to 
the  registrar,  together  with  the  fee  and  forms  of  apphoataon  (wto^ 
may  be  procona  at  the  office),  prc^rly  filled  up  and  wgn^  ^^ 
transfer  will  then  be  registered  and  the  certified  copy  returned. 

Extension  of  Coptbioht. 

The  copyright  may  be  extended  in  certain  oases  in  provisioiial 
registration,  for  a  term  not  exceeding  the  additional  tem  of  m 
months,  and  in  complete  registration  for  a  term  not  exoe^iM  tne 
additional  term  of  three  years,  as  the  Board  of  Trade  may  tiunk  fit. 

In  case  of  extension,  the  certified  copy,  together  with  the  proper 
fee,  should  be  dehvered  at  the  Desims  Office  for  registration,  prwr  to 
the  expiration  of  the  ^eistrng  copyright, 

Sbabghss. 

All  designs  of  which  the  copyright  has  expired  may  be  mspeobed  at 
the  Designs  Ctece,  on  the  payment  of  the  proper  fee ;  but  no  design, 
the  copyright  of  which  is  existing,  is  in  general  open  to  insneo- 
tion.  Any  person,  however,  may,  by  appUcation  at  the  office,  and  on 
production  of  the  registration  mark,  except  in  Class  10,  ctf  any  par- 
ticular design,  be  ftimished  with  a  certificate  of  search,  stating 
whether  the  copyright  be  in  existence,  and  in  respect  to  what  par- 
ticular article  of  manufiwjture  it  exists :  also,  the  term  of  such  copy- 
right and  the  date  of  registration,  and  the  name  and  address  of  the 
registered  proprietor  thereof. 

Any  party  may  also,  on  the  production  of  a  piece  of  the  manu- 
factured article  with  the  pattern  thereon,  together  with  the  re^stro- 
tion  mark,  be  informed  whether  such  pattern,  supposed  to  be 
registered,  is  reaUy  So  or  not.  .      . 

As  this  mark  is  not  applied  to  a  provisionally  iSSgistered  design,  or 
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to  arfcicloB  reffiBtered  under  Class  10,  certificates  of  search  for  sneh 
defiig^  will  be  given  on  producftion  of  the  debign,  or  a  copy  or 
drawing  thereof^  with  the  number  and  date  of  i^gistration. 

Persons'  bringing  designs  to  be  ^registered,  on  delivering  them, 
most  compare  such  designs  together,  count  them,  and  see  that  the  name 
and  address  and  number  of  class  is  correct^  given,  and  examine 
th^ir  tortificatea  previous  to  leaving  the  office,  to  see  that  the  lianie, 
&c,f  is  correctly  entered,  as  no  error  can  afterwards  be  rectified. 

An  acknowledgment  of  itd  receipt  will  be  delivered,  oh  bayment  of 

the  fees,  to  the  person  bringing  a  design*  and  no  certifiea  copy  of  a 

.  desigti  will  be  returned^  except  to  the  bearer  of  this  aeknowledgment, 

whicn  must  be  produced  on  application  at  the  office  for  the  certified 

copy^  and  given  in  exchange  for  the  same. 

All  communications  for  the  registration  of  aesign^  may  be  made 
either  through  the  Gteneral  Post  Office,  directed  to  "  The  J^iegistrar  of 
Designs,  Designs  Office,  London,  S.W.,"  or  hf  anv  other  mode  of 
conveyance  i  dad  provided  the  carriage  be  paid,  Ana  the  proper  fees, 
or  a  post-office  order  for  the  amount,  payable  at  the  post-office, 
Charing-cross,  to  J.  H.  iBowen,  Esq.,  be  inclosed,  the  design^  will  be 
duly  registered,  and  the  certified  copies  returned  to  the  p-i*oprietor8 
free  of  expense. 

Postage  stamps^  orders  upon  bankers  or  other  persons,  country 
and  Scotch  hmik  ixyt^s,  and  light  gold,  cannot  be  received  in  pajnbeiJt 
of  fees. 

The  Designs  Office,  No.  1,  Whitehall^  S.W.,  is  opBn  every  day,  be- 
tween the  nours  of  ten  in  the  morning  and  four  in  the  afternoon, 
during  which  time  inquiries  and  searches  may  be  made.  Designs 
and  transfers  are  registered  from  eleven  until  three. 

Directions  for  registering  designs  fat  articles  of  utility  may  be 
procured  at  the  office. 

By  order  of  the  Begistrar. 


ORNAMENTAL. 
Ck)PTiii6HT  or  Dbsions  fGK  Oknakbktino  Articles  of  Manufactttsx. 

By  provisional  registration  under  the  Designs  Act,  1850  (18  &  14 
Vict.  c.  104),  a  copyright  of  one  year  (which  may  be  further  extended 
for  six  months  by  order  of  the  Board  of  Trade)  is  given  to  the  ibuthor 
or  proprietor  of  origimd  designs  for  ornamenting  any  article  of  manu- 
&cture  or  substance.  Daring  such  terms  the  proprietor  of  the  design 
may  sell  the  right  to  apply  the  same  to  an  article  of  manufacture, 
but  must  not,  under  the  penalty  of  nullifying  the  copyright,  sell  any 
article  with  the  design  appliiBd  thereto  until  after  complete  re^stra- 
tion,  which  must  be  effected  prior  to  the  expiration  of  the  provisional 
registration. 

By  complete  registration  under  the  Design  Act,  1842  (5  &  6  Vict. 
c.  100),  a  copyright  or  property  is  given  to  the  author  or  proprietor 
dt  any  new  or  original  oesign  ror  ornamenting  any  article  ot  manufiKs- 
tore  or  substance  for  the  various  terms  specified  in  the  following 
claSBes,  which  terms  may  be  extended  under  special  circumstances. 

Under  the  Designs  Act,  1858  (21  &  22  Vict.  c.  70),  a  copyright  is 
given  for  articles  in  Class  10,  for  a  term  of  three  years,  subject  to  the 
proviso  therein  contained. 
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aiam.                            Artiole                                               Copyright  £  c 

L  ArtiolflsoompoMd  wholly  or  chiefly  of  metal         ...      6  yean  ...    1  0 

2.  Articlee       ao.         do.           do.         wood         ...      8     ^  —    1  0 

3.  ArtioleB       da         do.           da         gian         ...      8     „  ...    1  0 

4.  Articles       do.         da  do.  ^      earthenware,) 

bona,  papier  maoh^  or  other  solid  substances  not  >  8    „  -.10 

oompxIsM  in  Olaasea  1,  2,  A  8      ...J 

b.  Paper  hangings ,    .-        ...      8    „  ...    0  10 

0.  Carpets,  floor  cloths,  and  oil  cloths 8     „  ...    1  0 

7.  Bhawla  (patterns  printed,  fta,  Aa) '  ...      9  months  ...    0  1 

Do.                da              da  extended  term  of  ...      9     „  ...    0  0 

Da                da              da   for  the  whole  term  of    18     „  ...    0  7 

&  Shawls  (not  comprised  fai  Glass  7) 8  years  ...    1  0 

9.  Yarn,  thread  or  warp  (printed,  Ac,  fta)     9  months  ...    0  1 

10.  WoTen  fabrics  (patterns  printed,  &a,  Aa),  exoeptl    g  0  ^ 

those  indndedinOass  11 ./   "/••" 

11.  Woren  fatatios,  technically  called  f nmitwes,  (pat-) 

terns  printed,  te,  te.),  the  repeat  of  the  pattern,  >•  8    „  ...    0  6 

exoeeoing  12  inches  by  8  inches } 

11  Woven  fabrics  (not  compnssd  in  any  preceding  class)    12  months  .«•    0  8 
Da            da                 da                 da 

extended  term  of      1  year  .-OS 
Da            do.                 da                 cia 

extended  term  of     2  yesn  •••    0  16 
Da            da                 da                 da 

whole  term  of     8    „  —    1  0 

18.  Lace  and  other  articles  (not  comprised  in  uny  pre-\  «•  nuMth*  0    & 

ceding  class ^awamtm  ... 


TABLE  OF  FEES. 
iVomiiofKif  Regiatratum, 

Begistration  in  all  classes,  one  year     1«.  each  design. 

^lansfer     5  „ 

GertifYing  former  registration  (to  pr^jpnetor  of  dmigiCS        -* -  ^  ^  •• 
GanoellaUon  or  snbstitntion  (facoordutg  to  decree  or  Order  it^fg 

f^Moucer^j  ...        ...     .  ••...  .    a**        .«.        •.•        •••  J 

Cbsipfete  lUiffieiratiom. 

Bsgistsring  Designa                                                                Copyright  Fte. 

£      M. 

Glass  1 6  years  each  design    1    0 

„     2 8  ditto           „  10 

„     8  ...        ...        •••        ...        ...        •••         ditto           „  10 

„     4  ...        .M       •••        «••        ...        ••.         ditto           „  10 

„     6 ditto           „  0  10 

„     6 ditto           „  10 

„     7 9  months       „  0    1 

„     „  extended  term  of     ditto           „  0    6 

„     „  whole  term  of          18  months       „  0    7 

„     o  •••        ...        .■•        ...        ...        ...      o  years           „  i    u 

„     9 9  months       „  0    1 

„   10  ... ...      8  years           „  0    1 

„   11 ditto            H  0    6 

„   12 12  months       „  0    6 

„    „  extended  term  of     1  year           „  0    8 

„    „         da       da         2  years          „  0  16 

„    ,,   whole  term  of          8  years           „  10 

„   18 12  months       „  0    6 

In  all  the  18  Classes  (Oopyright  not  extended)                       „  7    0 

In  Classes  1, 2, 8,  and  4  indnsivei   da     ...                           „  6    0 

In  Glasses  6  to  18,  indosiTv^            da     ...                           „  8    0 

ReffUiraiicmofSoulfitire. 

eSachdesi^^n      6    0 
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Qwyfeto  tUjffutftihoH  ana  Btffitl^'ctiuut'  ^/ Bcw^ptnttm 

Tnuulor  •••        •••        •••        •••        •••     i  811110 1 

GertifTing:  former  Begistntion  (to /Vtwrietor)  J     tion  Fee,  Sat  f or 
GaiiQeilation  or  Sabediation  (ooooniM^  to     ]     Bonlptnie^  eeoh 


ImptetkmMy  ^,  qfPmoitUmai  and  Con^Aete  Ikgittraiioni  and  Soalpittn, 

KNMUfOQ   •••      •••      •••      ••■      •••      •••      •••      •••      •••       V   m 

Inspeotloiis  of  »U  the  designs  of  which  the  copyright  has  expired,)  *  q 
each  quarter  or  part  of  quarter  of  an  honr,  each  class '  i* 

Taking  copies  of  expired  designs,  each  hoar  or  part  of  an  hour\  ^  « 
each  copy      / 

Taldng  copies  of  ane»ired  designs  (ooooftiMy  to  JtieiTe'f  ordlsr)  for  I  q  a 
eaehhonror  part  Of  an  honr,  each  copy j 

OAoe  copies  of  a  design  will  be  obaiged  for  according  to  the  natare  of  the 
design. 

By  the  Designs  Act  of  1850,  a  proteciiion  of  a  nature  similar  to 
that  granted  for  designs  for  ornamenting  articles  of  mannfactnre  hy 
the  Act  of  1842,  is  granted  to  scolptores,  models,  copies,  or  casts  A 
the  whole  or  part  of  tiie  human  fig^nre,  or  of  animals,  for  the  term  or 
unexpired  part  of  the  term,  during  which  copyright  in  such  sonlp- 
tnre,  modeu,  copies,  or  casts  may  or  shall  exist  under  the  Sculpture 
Copyriffht  Acts,  and  the  fee  for  regiBtering  the  same  is  5Z. 

To  obtain  this  protection  it  is  necessary : — 

1st.  That  the  design  should  not  have  been  published,  either  within 
the  United  Alingdom  of  Great  Britain  and  Ireland,  or  dse- 
where,  previous  to  its  registration. 

2nd.  That  after  provisional  registration,  every  copy  of  the  design 
should  have  thereon,  or  attached  thereto,  tne  words  "  pro- 
visionally Registered,"  and  the  date  of  registration. 

3rd.  That  after  complete  registration,  every  article  of  manufacture 
published  bv  the  proprietor  thereof,  to  which  such  design 
shall  have  been  applied,  should  hiEkve  thereon,  or  attached 
thereto,  a  particular  mark,  which  will  be  exhibited  on  the 
certificate  of  registration. 

4th.  That  after  registration  of  sculpture  every  copy  thereof  should 
have  thereon,  or  attached  thereto,  the  wcrd  "  Begistered," 
and  the  date  of  ro^stration.    . 

These  conditions  being  observed,  the  rieht  of  the  proprietor  is 
protected  from  piracy  by  a  penalty  <^  from  57.  to  80L  for  eacn  offence, 
each  individual  illegal  pubucation  or  sale  of  a  design  constituting  a 
separate  offence.  Tms  penalty  may  be  recovered  by  the  aggrieved  puty 
either  by  action  in  the  superior  or  county  courts,  or  by  a  summary 
proc»edin^  before  two  magistrates. 

If  a  design  be  executed  by  the  author  on  behalf  of  another  person, 
for  a  valuable  consideration,  the  latter  is  entitled  to  be  registered  as 
the  proprietor  thereof ;  and  any  person  purchasing  either  the  exclu- 
sive or  partial  right  to  use  the  design,  is  in  the  same  way  equally 
entitled  to  be  registered ;  and  for  the  purpose  of  facilitating  the 
transfer  thereof  a  short  form  (copies  of  which  may  be  procured  at  the 
Designs  Office)  is  given  in  the  Act 
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USEFUL. 
GopnuGHt  OF  I)esign8  for  Articles  or  Utilitt. 

By  provisioBal  registration  under  the  Designs  Act,  1850  (13  &  14 
Vict.  c.  104),  a  copyright  for  one  year  (which  may  be  farther 
extended  for  si±  montns  by  ordef  of  the  Board  of  lYade),  is  given  to 
the  author  or  proprietor  of  any  new  or  original  design  for  i^  shape 
or  configuration  eithei*  of  the  whole  or  of  part  of  toy  &Hicle  of  manu- 
facture, such  shape  or  configuration  having  reference  to  soihe  purpose 
of  utility,  whether  such  arcicle  be  made  m  metal  or  any  other  sub- 
stance. Durinff  suoh  terms  the  proprietor  of  the  desigA  may  sell  the 
right  to  apply  uie  same  to  an  srticie  of  manufactarOj  but  must  not, 
under  the  penalty  of  nullifying^  the  copyright,  sell  any  article  with 
the  design  applied  thereto,  until  after  complete  registration  j  which 
must  be  effected  prior  to  t^;ie  expiration  of  the  provisional  registration. 

By  complete  registration  under  the  Designs  Act,  1843  (6  A  7 
Tict.  c.  66,  a  copyright  of  three  years  is  given  to  the  author  or  pro- 
prietor of  any  tiew  or  original  design  fbr  the  obspe  or  configuration 
either  of  the  whole  or  oi  part  of  luAy  article  of  manufkcture,  such 
shape  or  configuration  havmg^  reference  to  sonie  purpose  of  utility, 
Whether  such  article  be  made  in  metal  or  any  other  substance. 

To  obtain  this  protection  it  is  necessary — 

1st.  That  the  desi^  should  not  have  been  published  either 
wil^iin  the  Umted^  Kingdom  of  Great  Britaiii  abd  IrelMid, 
or  elsewhere,  parevious  to  its  registration. 

2nd.  That  after  registration,  or  protisiOUld  r^trfitMion,  every 
article  of  manulacthre  made  according  to  such  design,  or  to 
which  sudi  design  is  implied,  should  have  upon  it  the  word 
"  rejgistered,"  or ''  pitynsionally  registered,"  with  tiiie  date  of 
registration. 

In  case  of  piracy  of  a  design  so  registered,  the  same  remedies 
are  given,  and  the  same  penalties  imposed  (from  Bl.  to  30L  for  each 
offence),  as  under  the  Ornamental  Desijo^  Act,  1842  (5  &  6  Vict, 
a  100),  and  all  the  provisions  contained  m  the  latter  Act  relating  to 
the  transfer  of  ornamental  desiens,  in  case  of  purchase  or  devolution 
of  a  copyright,  are  made  applicable  to  those  useful  designs  registered 
under  these  acts. 

In  addition  to  this,  a  penalty  cif  not  more  than  51.  nor  less  than  IL 
is  imposed  upon  all  persons  marking,  selling,  or  advertising  for  sale 
any  article  as  "  registered,"  unless  the  desi^  for  such  article  has 
been  l-egistered  uncter  one  of  the  above  mentioned  Acts. 


DntEcnoirs  fob  Begistebiko. 

Fersolis  proposin^it  to  register  a  design  for  purposes  of  utilitjr*  must 
bring  or  send  to  the  Designs  Office  two  exactly  similar  drawmgs  or 

grints  thereof,  made  on  a  proper  geometric  scale,  marked  with  letters, 
ffures  or  colours,  to  be  referred  to  as  hereinafter  mentioned,  together 
with  the  following 

FAATICULiLBS. 

1st.  The  title  of  the  design. 

2nd.  The  name  and  address  of  the  proprietor  or  proprietors,  or  the 
title  of  the  firm  under  which  ne  or  they  may  be  trading. 
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tbgidti&ef  iHtM  then*  ptude  6f  abode,  or  ^Bm  W  e^trrfing  on 
btifiineBs,  distbicldy  written  or  printed. 
3rd.  A   statement  in  the  fcAl&img  form,  tk.:  ''Hie  purpose  Of 
utility  to  which  the  shape  or  oonfijznration  of  (the  new  parts 
of)  this  design  has  r^er^cte  h,**  Sh.,  Std. 
4tli.  A  dddcSriiMon  to  render  th6  sam^  ihtelligihle,  dislingnishing 
ihfttfdreria  parts  of  the  desi^  by  refet^Udd  t6  letters,  figttres, 
or  colours. 
it&iK.'-'^oAtgtirfpadh  Jl  tbd  pktfi  d  fh^  ^wifij^  #hfch  aVe  bid  w^  tw  ad- 
IttitMi  etfb&fk  Btfeli  M  mtiy  be  nbsoltttely  ndoeMary  to  tender  the  jpurpose  of 
ntfiity  or  tke  Bluqie  of  ike  new  parte  intelligible. 

5tii.  A  short  and  distinct  stititetaiMt  of  stidb  part  6t  partil  (if  any) 
ds  shall  not  be  new  or  original,  as  t^gims  the  shape  or  con- 
figuration thereof  which  must  be  in  the  fdlldWiii^  forth,  vis. : 
-H(if  the  whole  dbftigii  is  iie#  state)— "The  whole  of  this 
design  is  new  ia  so  fiur  as  regatds  the  shape  or  configuration 
thereof."  (If  there  are  any  old  parts  state) — "  The  parts  of 
this  design  which  are  not  i^  or  original,  to  re^ds  the 
shape  or  cohdguration  thereoi,  are  those  marked  (Aj3  C,  Ac.), 
or  coloured  (luue^  green,  Ao.y* 
KevB.— The  above  particiilara  moat  be  given  in  the  AfoMdaM  onrdet  ttttdsr  their 

eevflnl  heada.  and  in  diatinot  and  ee|Munate  {laragrapha,  which  mnat  be  atrlotly 

confined  to  wnat  la  here  reqoii^id  to  be  oontiilnild  m  eaoh. 

Specimen  Form. 


(TMe  of  the  Dsalgn.) 


(Name  of  the  Proprietor.) 


(Addreea  of  the  Proprietor.) 


(The  Drawing  to  be  inserted  hate.) 

(Statetnent  of  Utility.) 
J%6  fimwm  of  UtUUjf  to  vMck  Ae  Shape  or  CbHjIffkhaUm  of 
{tke  New  Parte  <\f)  tku  Demft^  hm  refermce  if. ...»••«••, MM«..i 

(Deeeription.) 

(If  the  whole  Design  is  New  etate  ->) 
The  whok  ^  tkU  Deeigm  it  New  mm  far  m  re§aHb  tke  Shape 
or  Coi^/^wxiium  thereof, 

(If  there  are  any  Old  Farts  state-) 
TAs  pqeU  o$  tkii  Dedgm  wkiek  ore  mt  New  9r  Or^ind  a§ 
ngardtthe8ht^orCoi^lfmrUiomtherwfaretkoeetii^kedf4e*%4^ 


Itlncbea 
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.  Baoh  drawing  or  print,  togeiiher  with  the  whoia  of  tiie  above  parti- 
colurs,  must  be  drawn,  written,  or  printed  on  one  side  of  a  aheat  of 
paper  or  parchment,  not  ezoeeding  in  sixe  24  incfaee  by  15  incfaeB ; 
and  on  one  of  the  said  sheets,  on  the  same  side  on  which  are  the  aaid 
drawings  and  particalars  there  must  be  left  two  blank  spAcea,  each  of 
.the  siae  of  6  inches  by  4  inches,  for  the  certificates  of  registration. 

The  aboTe  regulations,  which  haye  been  made  by  the  Board  of  TnAe, 
must  be  strictly  complied  with. 

NoncB. — Parties  are  strongly  reoonmieBded  to  read  the  Act  before 
determining  to  register  their  desims^  in  order  that  they  may  be 
satisfied  as  to  the  nature,  extent,  aim  oomprehensiveness  of  the  {ico- 
tection  afforded  by  it;  and  ftirther,  that  they  come  within  the  meaning 
and  sc(^  of  the  Acts,  of  which  fbcts  the  registration  will  not  consti- 
tute any  guarantee. 

TABLES  OF  FEES. 

Fml 

Begtetering  design  IOil 

CertifyisgionDor  registntion  (to  iMtprieforo/dd^)       5 

Begistoring  ftnd  oBrtajia^  tmDBfer     ^        10 

CanoelUtion  or  sabatitaaon  (aooardmg  to  decree  or  order  m  Ckasteery)    6 
EztflOBkm  of  copyright  ••        10 

Con^pUU  BegitiroHML 

StMBpi       Faa  Total. 

Begistering  design          £b  ...  £6  ...  £XQ 

Gertifying  former  re|^ir»tion  (to  |»t;prMioro/iiflii^)    5  ...    1  ^.      6 

Registering  and  oernxying  tranafer      6  ...    1  ...    .6 

CenoeUation  or  substitution  {aooordmg  to  deorm  or\                •  .'  . 

^rder  in  Chancery)               ...  j  •*•    *  •••    ,  * 

IwtpeotUm^  ^  of  Prooiaiomal  and  CooqtUte  Regi$tratioiu. 
Inspecting  register,  index  of  titles  and  names,  for  each  quarter  or 

part  of  quarter  of  an  hour  •..        ....,,  ...a m*        •••      !«- 

loApecting  desTgiis,  unexpired  copyright,  eabh  design,  for  each  quarter   ! 

ir  part  of  quarter  of  (an  hour  »        j  2 

Inspecting  designs,  expired  oopyright,  each  Tolume,  for  each  quarter   : 

<^r  partof  qnarter-.otan  hour    v..    ••  ».-       n,        ■,%.        ...    \l 

Inspecting  the  register  of  inventions,   under   the  **  Protection  of 

In Tcntions  Act,  1861,**  for  each  quarter  or  part  of  quarter  of  an  hour    .  1 
Taldng  copies  of  dteigos  unexpired  copyright  (aoootdUtg  to  jitd(g€e 

order^  lot  each  hour  or  part  of  an  hour,  each  copv  2 

Taking  copies  of  designs,  expired  oopyright,  for  each  hour  or  part  of 

an  hour,  each  copy  1 

Offiea  oopies  of  a  design  will  be  charged  for  aooording  to  the 
nature  of  the  design. 


As  the  Designs  Acts,  1843  (6  &  7  Vict.  c.  65),  and  1850  (13  h  14 
Vict.  c.  104),  give  protection  only  to  the  shape  or  configuration  of 
articles  of  utility  (and  not  to  any  mechanical  action,  principle,  con- 
trivance, application,  or  adaptation  (except  in  so  far  as  these  may  be 
dependent  upon,  and  inseparable  from,  the  shape  or  configuration),  or 
to  the  material  of  which  tne  article  may  be  composed),  no  design  will 
be  re^stered,  the  description  of,  or  statement  respecting  which,  shall 
contam  any  wording  suggestive  of  the  registration  being  for  any 
such  mechanical  action,  principle,  contri'vance,  application,  or  adapta- 
tion, or  for  the  material  of  which  the  article  may  oe  composed.  - 

With  this  exception  and  those  mentioned  in  the  Act,  1843,  daiise  ix., 
all  desifi^ns,  the  drawings  and  descriptions  of  which  are  properly 
prepared  and  made  out,  will,  on  payment  of  the  proper  fee,  be  regis- 
tered, without  reference  to  the  nature  or  extent  of  the  copyright 
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sop^htto  be  thereby  acquired ;  as  proprietors  of  desigrns  must  use 
their  own  discretion  in  judging  whether  or  not  the  design  proposed 
for  registration  be  for  the  shape  or  configuration  of  on  article  of 
ntility  coming  within  the  meanmg  and  scope  of  the  Acts  aboye  men- 
tioned. 

After  the  design  has  been  registered,  one  of  the  drawings  will  be 
filed  at  the  cffice,  and  the  other  returned  to  the  proprietor  duly 
stamped  and  certified. 

Forties  bringing  designs  to  this  office  before  half-past  12  o'clock, 
win  be  informed  after  3  o'clock  the  same  day,  whether  they  are 
approyed  of;  and  if  so,  they  wiU  be  registered  the  following  day; 
and  proyided  the  fee  has  been  paid  before  half -past  1  o'clock  on  such 
day,  the  certified  copies  wiU  be  ready  for  deliyery  after  8  o'clock  on 
that  subsequent. 

An  acknowledgment  of  its  receipt  will  be  deliyered,  on  payment  of 
the  fees,  to  the  person  bringing  a  design,  and  no  certifiea  copy  ol  a 
design  wUl  be  returned,  except  to  the  l^rer  of  this  acknowledgment, 
which  must  be  produced  on  application  at  the  office  for  the  certified 
copy,  and  giyen  in  exchange  for  the  same. 

Transfbbs. 

In  case  of  the  transfer  of  a  completely  registered  design,  a  copy 
thereof  [or  the  certified  copy,  proyided  there  is  space  sufficient  thereon 
for  the  certificate,]  made  on  one  sheet  of  paper,  with  a  blank  space 
left  for  the  certificate,  must  be  transmitted  to  the  registrar,  together 
with  the  forms  of  application  (which  may  be  i)rocured  at  the  office), 
properly  filled  up  and  signed ;  the  tranner  will  then  be  registered, 
and  a  certified  copy  returned. 

For  the  transfer  of  a  design  proyisionally  registered,  a  new  copy 
will  not  be  required,  but  the  certified  copy  must  be  transmitted  to 
the  registrar  with  the  aboye-mentioned  forms. 

Extension  or  Goptsioht. 

The  copyright  may  be  extended  in  certain  cases  in  proyisional 
registration,  for  a  term  not  exoeedinff  the  additional  term  of  six 
months,  as  the  Board  of  Trade  may  thimc  fit. 

La  case  of  extension,  the  certified  copy,  together  with  the  proper 
fee,  should  be  transmited  to  the  Designs  Office  for  r^stration,  prior 
to  the  expiration  of  the  existing  copyright. 


PersoDB  bringing  designs  to  be  registered,  on  deliyerin^  their  deeiffns, 
and  on  examining  their  certificates,  preyious  to  leaymg  the  office, 
must  see  that  the  titles,  names,  &o.,  are  correct,  as  no  error  can  after- 
wards be  rectified. 

SXABCHBS. 

An  index  of  the  titles  and  names  of  the  proprietors  of  all  the 
remstered  designs  for  articles  of  utility  is  kept  at  the  Designs  Office, 
aiuL  may  be  inspected  by  an^  person,  and  extracts  made  from  it. 

Designs,  the  copyright  of  which  is  expired,  may  be  inspected,  and 
oomed  at  ih»  office. 

Designs,  the  copyright  of  which  is  unexpired,  may  also  be  inspected, 
but  not  copied,  except  according  to  a  judge's  order. 
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411  oommTUiicfttiQns  for  the  rogistratlon  of  degignB,  wAmi  kit 
^^ental  or  useful  purposes,  may  be  made  either  through  the 
Q^ueral  post,  directed  to  **  The  Registrar  of  Designs,  Pesigos  Office, 
iioudon^  S-W.>''  or  |>7  ftuy  other  piode  of  conveyai^op ;  snC  provided 
the  carnage  be  paid,  and  the  proper  fees,  or  a  post-office  order  for  ^e 
aKAQunt,  p^vaUe  at  the  Fost-Offioe,  Gharinc[-Grqs§,  to  J.  1^  9pwen, 
IJ^ic]^,  y  be  inclosed,  the  deigns  ^  be  dul^  r^gisterpd*  a^  the  o^^rtifi^^ 
copies  retuiTied  to  the  proprietor,  free  of  ezpensci. 

Fosjiage  stao^ps,  ofd^  lypon  )i|^ikers  or  other  persons,  Scotoh  9spd 
cpunijrybapjf  i^p^,  ^nd  Wght  gftld, oani^pt  be  wpe^v^  «%  pajm^o^ 

'  ^(^ Pe^icm  Pffifje,  Ifo.  1,  ^SThiteWl  SW.,  Ui  open  §wex  ^9 
b^^is^sQiP^  tb^  bovirs  of  ^  in  the  morning  wd  #>pr  m  t)^  nfter^iogp, 
during  which  time  inquiries  and  searches  may  be  mad^.  J^esigRf  Iin4 
trfuis&r^  are  reg^t^r^  |rom  eleven  until  thi^. 

Birpctions  tpir  regisliering  orpameptal  dqeigps  miff  fdaq  be  p^ropQc^ 
)€)  office. 

fly  Qrdw  of  the  Q^tnx:. 
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FORMS  OF  AGREEMENT  BETWEEN  AUTHORS, 
PUBLISHERS,  Ac. 


Agreement  for  puhlUhmg  on  Terms  of  DwiHon  of  Profits,  PvUUher 
imdfBrtahing  oZZ  Es^penees  of  PubUeaUon, 

ICsMORANDUM  01  Agbeemznt  between  A.  B.,  of  ,  and  (7.  D.  and 

JB.  ^.,  bookaellers  and  publishers,  of  ,  dated 

'  The  said  A*  S*  agrees  to  pre^kre  for  publication  and  superintend 
tlirougli  the  press  it  is  hereby  agreed  between  the  said 

parties  that  the  said  0.  D,  and  E,  F.  shall  ]>rocure  such  work  to  be 
printed,  and  shall  publish  the  edition  of  the  said  work,  to 

oonsist  of  not  exceeding  copies,  and  shaJl  defray  the  ex- 

penses of  paper,  printing,  and  advertising,  and  account  to  the  said 
A.  B.  tor  all  copies  sold  or  delivered  out  of  the  same,  giving  credit 
only  for  the  trade  sale  price  they  the  said  G.  B,  and  J7.  F,  sha^cha^rge 
to  the  booksellers,  and  being  allowed  a  commission  of  per 

oent.  on  the  amount  of  all  copies  sold  or  delivered  out  of  the  said 
work,  .and  a  warehouse  room  charge  of  per  annum.    The 

copies  of  the  work  sold  or  delivered  oat  by  the  said  G,  D.  and  E.  ^, 
shall  be  accounted  for  to  the  said  A.  B.,  at  the  rate  of  [twenty-five  copies 
as  twenty-four].  In  consideration  of  which  the  said  C.  D,  and  E.  F. 
agree  to  take  the  risk  arising  from  bad  debts  and  otherwise  attending 
the  sales,  upon  themselves,  and  after  the  said  ohaiges  arq  refunded  bji 
the  sales  of  the  said  work,  the  profits  shall  be  divi£d  in  equal  moipties 
between  the  said  A,  B,  and  the  said  G,  D.  and  E.  F.  The  account^ 
shall  be  made  up  at  the  end  of  ever^  year,  and  the  moie^  of  profits, 
if  any,  that  may  be  due  to  the  said  A,  B.  shall  be  paid  to  hin^  by 
the  said  0.  D,  and  E-  F,  in  the  month  of  following.    It  i^ 

hereby  also  agreed  between  the  said  parties,  that,  should  a  furthex^ 
edition  or  editions  of  the  said  work  be  re(][uiredf  the  said  0.  D.  ^nd 
E.  F.  shall  have  the  option  of  agreeing  with  the  said  A.  B.  for  the 
printing  and  publishing  the  same  upon  such  terms  as  may  be  here- 
after agreed  upon.  It  is  also  fbrther  agriBed  between  the  said  parties, 
that,  in  case  all  the  copies  of  the  abovenamed  edition  of  the  said  work 
i|l^l  not  be  sold  off  at  the  end  of  years  alter  pubUoation,  tJie 

said  G.  D.  and  E.  F.  shall  be  at  liberty,  but  shfdl  not  be  compilable, 
to  disppse  of  the  remaining  copies  unsold  bypublic  or  private  sale,  or 
in  such  manner  as  they  the  said  C.  D.  and  E.  F,  shall  aeem  most  ad- 
visable^ and  shall  account  for  the  said  unsold  copies  at  such  price  or 
prices  only  as  they  shall  actually  be  sold  for,  so  that  the  account  with 
reference  to  the  said  work  may  be  finally  settled  and  dosed.  Th^ 
^d  A,  B.  shall  be  entitled  to  copies  oi  the  said  work  free  of 

any  charge.  In  witness  whereof  the  said  parties  have  subscribed 
tlieir  n^unes  the  day  and  year  above  written. 


Ano&^er  Form. 
Kexoraitoum   of   Aobbsment   made  this  day  of  ^ 

one  thousand  pight  hundred  and  sidventy         ,  between  A,  B^  of 

,  ,  o(  ihe  one  pf^  and  C.  D.  ai^d  JS.  F,,  of 

,  publishprSy  of   the  other  part. 
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The  said  A.  B.  beine  the  aathor  of  a  certain  book  intituled  , 

doth  hereby  agree  with  the  said  0,  D.  and  E.  F.,  that  they  shall  prmt, 
reprint,  and  publish  the  same  on  the  following  conditions,  to  which 
they  also  affree. 

I.  That  tne  said  A.  B,  shall  ftilly  prepare  the  whole  of  the  said  book 
for  the  press  on  or  before  the  day  of  »  18    •  and 

that  he  will  correct  the  proof  sheets,  and  superintend  the  printing 
thereof. 

n.  That  the  said  C.  D.  and  E.  F.  shall  direct  the  mode  of  printmg 
the  said  book,  and  shall  bear  and  pay  all  the  charges  thereof  and  of 
pubUshing  the  same,  and  shall  take  all  the  risk  of  the  publication  on 
themselres. 

ILL  That  the  said  C.  D,  and  E.  F.  shall,  out  of  the  produce  of  the 
sale  of  the  said  book  in  the  first  instance  be  refunded  all  the  chargea 
and  expenses  which  they  shall  have  incurred  respecting  the  said  book, 
after  which  the  profits  shall  be  divided  in  equal  moieties  between 
the  said  A,  B.  and  the  said  0.  D.  and  E.  F, 

rV.  That  the  accounts  shall  be  made  up  at  the  end  of  every  year, 
and  the  profits,  if  any,  be  then  divided. 

y .  TluKt  the  said  G.  D.  and  E.  F,  shall  account  for  all  the  copies  which 
they  shall  sell  of  the  said  book  at  the  wholesale  bookseller's  price, 
deducting  therefVom  a  commission  of  per  cent.,  they  taking 

the  risk  of  all  credits  which  they  shall  give  on  the  same. 

YI.  That  in  case  all  the  copies  of  the  said  book  shall  have  been 
sold  off,  and  a  second  or  any  subsequent  edition  of  the  said  book  be 
required  by  the  public,  the  said  A.  B.  shall  make  all  neoessaiy  altera- 
tions and  additions  thereto,  and  the  said  0.  D,  and  E,  F.  shall  print 
and  publish  the  said  second  and  every  subsequent  edition  of  the  said 
book  on  the  above  conditions. 

YII.  That  in  case  all  the  copies  of  any  edition  of  the  said  work  shidl 
not  be  sold  off  within  five  years  after  the  time  of  publication,  the  said 
G.  D.  and  E.  F.  shall  be  at  full  libertjr  to  dispose  of  the  remaining 
copies  so  unsold,  eitlier  by  public  auction  or  private  sale,  or  in  sucE 
manner  as  they  may  deem  most  advisable,  so  that  the  account  may 
be  finally  settled  ana  dosed. 

Witness  our  hands,  _^___ 

License  to  Print  one  EdUion  of  a  Work. 

MsMOiuirouv  or  Agbsemxnt  made  the  dav  of  a.d. 

between  A.  JB.,  of  ,  of  the  one  part,  and  O.  D.,  of  ,  of 

the  other  nart. 

The  saia  A.  B,,  bein^  the  author  of  a  certain  book,  entitled  • 
doth  hereby  agree  with  the  said  G.  D.  that  the  said  G.  2>.,  for  the 
oonsideration  hereinaflier  expressed,  shall  print,  publish,  and  sell  one 
edition  of  copies  of  the  said  work,  the  said  A.  B.  reserving  to 

himself  the  general  copyright  in  the  said  work. 

The  said  A.  P.,  in  consideration  of  the  payments  hereinafter  agreed 
to  be  made  by  the  said  0.  J).,  doth  hereby  agree  with  the  said  G.  D. 
that  he  will  furnish  to  the  printer  to  be  employed  by  him,  fair  copy 
of  the  said  work,  and  will  superintend  the  printing  and  correct  tne 
]>roofs  thereof  in  the  usual  manner,  and  that  ne  will  duly  register  bis 
title  as  proprietor  of  the  copyright  of  the  said  work,  and  will  not  prints 
publish,  or  sell,  and  will  not  authorise  any  other  person  to  print, 
publish,  or  sell,  any  and  other  copies  until  the  whole  of  the  said 
copies  have  been  oisposed  of  by  the  said  G.  D.,  provided  the  said 
copies  are  scad  within  years  irota.  the  date  hereof. 
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The  said  0.  i).,  in  consideration  of  the  aforesaid  agreement  on  the 
part  of  the  said  A.  B.,  doth  hereby  agree  with  the  said  A.  B.  that  he 
will  pay  him,  the  said  A.  J?.,  the  sum  of  for  each  and  every 

copy  of  the  said  copies,  payable  [quarterly,  half-yearly,  &c.],  as 

fast  as  the  said  copies  shall  be  sold  or  otherwise  disposed  of;  he,  the 
said  0.  D.f  rendenng  to  the  said  A,  B.  an  account  of  8ales  of  the  said 
work,  at  the  expiration  of  months  from  the  day  of  the  &st 

publication,  until  the  whole  shall  be  sold.  The  said  C.  D.  also  agrees 
to  ffive  to  the  said  A.  B.  copies  of  the  said  work,  well  bound 

and  free  of  charee,  as  soon  as  conveniently  may  be  done,  after  the 
manuscript  copy  has  been  furnished  by  the  said  A.  B. 

And  the  said  C.  D.,  in  consideration  of  the  aforesaid  agreement  on 
the  part  of  the  said  A.  B.,  doth  hereby  further  agree  with  the  said  A.  B, 
that  he,  the  said  0.  D.,  will  not  print,  publish,  or  sell,  any  more  than 
the  said  copies,  until  authorised  by  the  said  A.  B.  or  his  legal 

representatives  in  writing;  it  being  understood  that  the  licence 
herein  contained  extends  only  to  one  edition  of  the  number  of  copies 
above  specified.    In  witness  whereof,  Ac 


Affreement  tp  evdourge  a  Second,  Edition  of  a  BooJc^  cmd  correct  Proof 

of  the  same, 

Memokanduv  of  Agbssmsnt  made  the  day  of  a-d., 

between  A.  B.  of  of  the  one  part,  and  0.  D,  of 

of  the  other  part. 

The  said  A.  B.,  for  and  in  consideration  of  and  other  con- 

sideration herein  named,  hereby  agrees  with  the  said  0.  D.  to  examine, 
correct,  and  enlarge  the  work  known  as  ,  to  furnish  additional 

manuscript  matter  for  the  edition  of  the  work,  and  to  enlarge 

the  index  and  make  it  full  and  complete. 

It  is  understood  and  agreed  that  the  new  edition  of  the  work  shall 
be  of  the  same  sised  page  as  the  present  work,  and  contain  an  equal 
amount  of  matter  on  each  page,  and  that  the  additional  matter 
furnished  shall  enlaree  the  work  not  less  than  pages,  and 

shall  be  furnished  to  we  said  C.  D»,  commencing  on  the 

The  said  ul.  JB.  is  to  examine  and  to  correct  the  nroof  sheets  as  &8t 
as  they  shall  be  furnished,  and  to  complete  the  inaex  as  soon  as  may 
be  aftier  the  whole  signatures  of  the  text  shall  be  ready  for  him  for 
that  purpose. 

The  said  0.  D.,  on  his  part,  agp^ees  to  print  the  said  work  as  the 
matter  shall  be  ftunished,  to  furnish  the  said  A.  B,  with  a  copy  of  the 
work  by  signatures,  as  each  signature  shall  be  worked  off,  for  the 
purpose  of  arranging  the  index;  to  fbmish  the  said  A.  B.  with 
copies  dt  the  work,  as  soon  as  they  can  be  conveniently 
finished,  and  to  pay  the  said  A.  B,  the  sum  of  on  the  day  the 

last  proof  sheet  is  corrected  for  the  press.    In  witness  whereof,  &o. 


BeeervcUion  hy  Artist  of  Copyright  in  a  Pamting,  DraMing^  or 
Photogra/ph,  to  he  taken  from  Vendee,  or  Assignee,  or  Person  for 
vfhom  the  Work  is  easeouted  (tmd&r  25  ^  26  Viet.  e.  68, «.  1). 

It  is  hereby  agreed  between  A.  B.,  residingr  at  in  the  United 

Eongdomy  and  0.  D.,  of  ,  that  the  copyright  (Begistered 

No.  )  of  the  [jmmting,  &c.]f  entitled  representing 
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made  by  the  said  A.  B,,  and  now  [sold,  assigned,  and  disposdd  of]  for 
the  first  time,  to  me  [or  now  executed  on  my  behalf]  is  reserved  to 
the  said  A.  B. 
Date  (Signed)  0. 2>. 


AgreefineifU  to  Assign  Copyright  to  Vendee  or  A98ignee  of  Painting, 
Drawing,  or  Photograph  (tmder  25  ^  26  Vict.  c.  68,  «.  1). 

It  is  hereby  a^preed  between  A,  B.,  residing  at  in  the  United 

Kingdom  [artist,  photographer,  Ac.]>  ttia  0.  D.,  of  ,  in  oon- 

sideration  of  the  snm  of  over  and  above  the  price  of  tiie 

work  hereinafter  described,  paid  by  the  said  0. 1).  to  the  said  A.  B,, 
that  the  said  C,  D,  is  entitled  to  the  copyri^t  in  the  [painting, 
drawing,  or  photograph]  made  by  the  saia  A.  B.t  entitled 
and  representing  ,  now  first  sold  and  disposed  of  to  the 

said  0:  D. 
Date.  (Signed)        i.  B. 

[or] 

E,  F,,  agent  of  the  said  A.  B. 


For  forms  of  transfer  of  copyright  in  designs,  and  authority  to 
register,  vide  ante,  p.  622. 

For  forms  of  request  to  register  copyright  in  designs,  tfide  antB, 
p.  628. 
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DlCLASiLTIOVS. 

For  If^rmgement  of  Copyright  in  a  Book  hy  printing  Copie$. 

In  the  Qaeen's  Bench  [or  Gomman  Fleas,  or  Bxchequer  of  Pleas.] 
The  ^j  of  ,  A.D. 

{Vewae). — A.  B.  by  0.  D.,  his  attomej  [or in  person,  a»  the  ocue  may 
hoj]  saes  E.  F.^  f(»r  that  the  plaintiff  was  the  proprietor  of  a  subsisting 
copyright  in  a  book  entitled  ,  and  the  defendant,  after  the 

passing  of  the  Act  of  Parliament  passed  in  the  sixth  year  of  the  reign 
of  Queen  Yictoria^  to  amend  the  law  of  copyright,  aid,  without  l£e 
consent  in  writing  of  the  plaintiff,  so  then  bein^  such  proprietor  as 
aforesaid,  and  contrary  to  the  said  statute,  pnnt  and  oause  to  be 
printed  for  sale  [and  for  exportation]  divers  copies  of  the  said  book ; 
whereby  the  plaintiff  has  been  prevented  from  selling  divers  copies  of 
the  said  book,  and  his  profits  m  the  said  copyright  have  been  dimi- 
nished ;  and  the  plaintiff  claims  £ 

(From  Bullen  and  Leake's  Precedents,  p.  297). 

For  a  similar  count  see  Booaey  y.  Damd9on  (4  D.  A  L.  147)  (an 
action  fbr  infringing  the  copyright  in  a  song,  by  printing  and  selling 
copies). 

If  the  plaintiff  wishes  also  to  get  an  injunction,  add  (after  the  words 
*'  and  the  plaintiff  dahns  £  **), 

**  And  the  plaintiff  also  claims  a  writ  of  injunction  to  restrain  the 
defendant  from  the  continuance  and  repetition  of  the  injuries  above 
complained  of,  and  the  committal  of  other  injuries  of  a  like  kind  ' 
relating  to  the  same  right." 


Count  for  Infringement  of  Copyright  in  a  Periodical  Work  hy  printing 
Porticne  of  it  in  another. 

That  the  plaintiff  was  the  proprietor  of  a  periodical  work  called 
**  The  ,*'  and  of  the  copyright  therein,  and  of  and  in  all  the 

articles  therein,  of  which  periodicS  work  an  entry  had,  before  this 
suit,  been  by  the  plaintifc  duly  made  in  the  registxy-book  of  the 
Stationers  Company,  as  required  by  the  Statute  in  that  behalf;  yet 
the  defS9ndant  wrongfdlly,  and  without  the  consent  in  writing  of  the 
plaintiff,  printed  for  sale,  and  sold  in  a  periodical  work  called  "  The 
,  divers  portions  c^  the  said  articles  contained  in  the  plain- 
tiff's said  periodical,  and  in  which  the  t)laintiff  had  such  copyright 
as  aforesaid,  and  thereby  pirated  the  said  articles,  and  injured  the 
phuntiff  in  his  said  copyn^t,  and  diminished  his  profits  of  and  in  the 
same ;  and  the  plaintiiE  clSons  £ 

See  Sweet  y.  B&nmng  (16  G,  B.  159). 
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Coimtfm-  Infringement  of  Copyright  in  a  Musical  OomposiHofi  hy 
Printvng  it  for  Sale. 

That  at  the  time  of  the  committing  hy  the  defendant  of  the  ^evanoes 
hereinafter  mentioned,  and  after  the  passing  of  a  oertam  Act  of 
Parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  onr  Lady 
the  now  Queen,  intituled,  "An  Act  to  Amend  the  Law  of  Gopyriglit, 
the  plaintiff  was,  and  firom  thence  has  been  and  is,  the  proprietor  of 
the  copyright  in  a  certain  book,  to  wit,  a  musical  composition  called 
,  under  and  aocordinff  to  the  provisions  of  the  said  statute 
in  such  case  made  and  provicfed,  yet  the  defendant  did,  without  the 
consent  in  writing  of  the  blaintin,  so  then  being  the  proprietor  of 
such  copyright  as  aforesaia,  print,  and  cause  to  be  printea,  for  sale, 
divers  copies  of  the  said  book,  contrary  to  the  form  ol  the  said  statute 
in  such  case  made,  whereby  the  plaintiff  was  and  is  greatly  damnified; 
and  the  plaintiff  claims  £ 

See  Jeffreys  y.  Boosey  (4  Ho.  Lords  Gas.  815 ;  24  L.  J.  81,  Ex.) ; 
Gocke  V.  Pv/rday  (5  C.  B.  860) ;  Boos&y  v.  Pwrday  (4  Ex.  145) ; 
ClemmU  v.  Walker  (2  B.  &  C.  861) ;  Novello  v.  Sudlow  (12  C.  B.  177) ; 
Ohappell  V.  Damdaon  (18  0.  B.  197). 

For  examples  of  counts  for  infringement  of  copyright  in  a  song, 
having  the  singer's  likeness  on  the  outside,  by  printing  and  selling 
imitations,  see  OhappeU  v.  Damdson  (18  0.  B.  194;  25  L.  J.  22,  C.  P.) 


For  Infringing  the  Copyright  m  a  Booh  hy  selling  Copies  urdawfuHy 

printed. 
That  the  plaintiff  was  the  proprietor  of  a  subsisting  copyright  in  a 
book  entitled  ,  and  after  the  passing  of  the  Act  of  FarUament, 

passed  in  the  sixth  year  of  the  reign  of  Queen  Victoria,  to  amend  the 
law  of  copyright,  divers  copies  of  the  said  book  had,  without  the  oonsent 
in  writing  of  the  plaintiff,  so  then  being  such  proprietor  as  aforesaid, 
and  contrary  to  the  said  statute,  been  printed  by  one  A,  B.  for  sale ; 
and  the  defendant,  well-knowing  the  premises,  afterwards,  without  the 
consent  in  writing  of  the  plaintiff,  so  being  such  proprietor  as  afore- 
said, and  contrary  to  the  said  statute,  sold  [and  publisned  and  exposed 
to  sale  and  hire]  divers  copies  of  the  said  book  whidi  had  been  so 

Srinted  as  aforesaid ;  whereoy  the  plaintiff  was  prevented  from  selling 
ivers  oopieo  of  the  said  book,  and  his  profits  in  tiie  said  copyright 
have  been  diminished. 

(From  Bullen  and  Leake's  Precedents,  p.  297.) 

For  Infringement  of  the  Copyright  in  a  Prinl  hy  means  of  Photography, 
That  before  and  at  the  time  of  the  committing  by  the  defendants  of 
the  respective  grievances  hereinafter  mentioned,  the  plaintiff  was, 
and  from  thence  hitherto  has  been  and  still  is,  the  proprietor  of  a 
certain  print  called  .    ,  which  said  print  the  plaintiff  had, 

before  tne  committing  of  the  said  ^evances,  caused  to  be  engraved 
from  a  picture  by  ,  and  which  said  print  had  been  and  was  so 

engraved  and  taken  from  the  said  picture  in  that  part  of  Great 
Britain  called  England,  and  such  print  had  been  and  was  printed  and 
first  published  within  that  part  of  the  United  Kingdom  of  Great 
Britam  and  Ireland  called  England,  and  such  print  hM  been  and  was 
so  first  published  on  the  day  of  ,  a.d.  and  within 

twenty-eieht  years  before  the  committing  of  the  said  grievances,  or 
any  or  either  of  them,  and  which  said  day  of  the  said  first  publishing 


Digitized  by 


Googk 


90BM8   OF  PLEADINGS    (cOPTltiaHT) .  725 

of  the  said  print,  together  with  the  name  of  the  plaintiff  (who  then 
was,  and  from  thence  hitherto  has  been  and  still  is  the  proprietor  of 
the  said  print),  was  before  and  at  the  time  the  said  print  was  so  first 
published  as  aforesaid,  and  from  thence  continually  hitherto,  truly 
engraved  upon  each  plate  upon  which  the  said  en^ravin^  was  made, 
ana  from  wnich  the  said  prints  are  printed,  and  which  said  day  of  the 
said  first  publishing  of  tne  said  print,  together  with  the  name  of  the 
plaintiffs,  was  truly  printed  upon  every  print  taken  or  printed  from 
such  plates,  or  any  or  either  of  them,  and  at  the  several  times  of  the 
committing  by  the  defendants  of  the  respective  grievances  hereinafter 
mentioned,  the  plaintiff  was  entitled  unaer  the  Acts  of  Parliament  in 
that  behalf  to  tne  sole  right  and  liberty  of  printing  and  reprinting 
the  said  print,  yet  the  defendants,  well  knowing  tne  premises,  but 
oontriving,  and  wron^lly  and  fraudulently  intending  to  injure  the 
plaintiff,  and  to  deprive  mm  of  the  profits  and  advantages  which  ho 
might  and  otherwise  would  have  derived  from  the  said  print,  and 
also  to  deprive  him  of  his  copyright  therein,  heretofore  ana  after  the 
passing  of  an  Act  of  Parliament  passed  in  the  seventeenth  year  of 
the  reign  cf  his  late  Mijesty  King  George  the  Third,  intituled,  **  An 
Act  for  more  effectuallv  securing  the  Property  of  Prints  to  Inventors 
and  Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  in 
certain  cases,"  and  within  six  calendar  months  next  before  the  com- 
mencement of  this  suit,  and  within  twenty-eight  years  from  the  said 
first  publishing  of  the  said  print,  wrongfully,  and  without  the  consent 
in  writing  of  me  plaintiff,  signed  by  him,  or  any  other  consent  of  the 
plaintiff,  did  on  divers  days  and  times  before  the  commencement  of  this 
suit  in  England  aforesaid,  copy  m  the  whole  the  said  print  oontraiy  to 
the  form  of  the  statute  in  such  case  made  and  provided,  [{r  the 
defendoAfUe  houoe  also  copied  tlie  'print  in  pwrt  add]  And  the  defendants, 
fiirther  oontrivins  and  intending  as  aforesaid,  and  within  six  calendar 
months  next  before  the  commencement  of  this  suit,  and  within 
twenty-eight  years  from  the  said  first  pubhshing  of  the  said  print, 
wrongfully  and  fraudulently,  and  without  the  consent  in  writing  of 
the  plaintiff,  signed  by  him,  or  any  other  consent  of  or  from  the 
plaintiff,  and  in  England  aforesaid,  did  on  divers  days  and  times  unlaw- 
fully copy  in  part  me  said  print  contrary  to  the  form  of  the  statute  in 
sudEi  case  made  and  provided,  [i/  the  defendants  haoe  sold  copies  add] 
And  the  defendants  further  contriving  and  intending  as  aforesaid, 
and  within  six  calendar  months  next  before  the  commencement  of  this 
suit,  and  within  twenty-eight  years  after  the  said  first  publishing  of 
the  said  print,  wron^lly  and  fraudulently,  and  without  tne  consent  in 
writing  of  the  plaintiff  signed  by  him,  or  any  other  consent  of  or  from 
the  plaintiff,  and  in  Engmnd  aforesaid,  did  on  divers  days  and  times 
unlawfully  publish  and  sell,  or  otherwise  dispose  of,  and  procure  to  be 
publishedu  sold,  and  otherwise  disposed  of,  divers,  to  wit,  copies  of 
the  said  print,  contrary  to  the  statute  in  such  case  made  and  provided. 
See  Graves  v.  A8hf(yid  (16  L.  T.  N.  S.  98;  L.  Eep.  2  0.  P.  410; 
36  L.  J.  139,  0.  P.).  

jPor  Infrvngemmt  of  Copyright  m  a  Print  by  seUmg  Copies  from  a 
spurious  PkUe. 

Copy  preceding  precedent  down  to  the  end  of  the  wotd  "  plwutiff,"  on 
line  26of  p,  726;  then  proceed :  Did  unlawfully  publish  and  sell,  and 
cause  and  procure  to  be  published  and  sold  cuvers  base  copies  of  the 
said  print  whereof  the  plaintiff  so  was  the  proprietor  as  aforesaid, 
which  copies  were  engraved  and  made  without  the  consent  of  tlie 
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plaintiiff,  and  against  his  will,  and  did  expose  to  sale  dirers  o^her 
copies  of  the  same  print  without  the  consent  in  writing  and  against 
the  will  of  the  plaintiff,  and  did  engrave,  etch,  and  work,  and  cojjy, 
and  sell,  and  caused  to  be  engraved,  etched*  and  worked,  and  copiea, 
and  sold,  in  part  by  varying  from  the  main  design,  divers  other  ocpies 
of  the  same  prints,  witibont  the  consent  in  writing  and  against  the  will 
of  the  plaintiff,  by  means  whereof  the  plaintiff  has  been  and  is  greatly 
injnrea  in  his  property  in  the  said  print,  and  has  lost  and  been  deprived 
of  divers  ^eat  gains  and  profits  which  he  wonld  othearwise  have 
derived  and  acquired  by  ihe  printing  and  selling  of  the  said  print. 
See  Qo/m;baH  v.Lee(^h.  J.  98,  Bx.;  5  H.  ft  K.  5). 


For  Fm^eitie&  for  Infiifi^gemevU  ofEiyU  of  Beprewn^hiff  or  Pmfomwng 
a  Dramatic  Piece. 

That  before  and  at  the  time  of  the  conunitting  of  the  grievances 
by  the  defendant  hereinafter  mentioned,  and  after  the  passing  of  a 
certain  Act  g^  Parliament  made  and  passed  in  the  third  and  fourth 
years  of  the  reign  of  his  late  Majesty  KingWilliam  the  Fourth, 
entitled  an  "  Act  to  Amend  the  Laws  relating  toDramatic  Literuy  Pro- 
perty,'* the  plaintiff  was  the  proprietor  of  a  certain  dramatic  piece  [or 
of  certain  dramatic  pieces]  called  ,  and  had  as  such  proprietor 

the  sole  liberty  of  representing  or  causing  to  be  represented  the  said 
dramatic  piece  [or  pieces]  at  any  place  or  places  of  dramatic  entertain- 
ment whatsoever  m  any  part  6t  the  British  dominions,  and  from 
thence  hitherto  has  been  and  is  the  proprietor  thereof  and  possessed 
of  llie  sole  right  and  libertj^  as  aforesaid ;  yet,  while  the  plamtiff  was 
the  proprietor  thereof  as  aforesaid,  and  had  the  sole  liberty  of  repre- 
'sentmg  and  causing  to  be  represented  the  said  dramatic  piece  [or 
pieces]  as  aforesaid,  and  after  the  passing  of  l^e  said  Act  oi.  Parua- 
ment,  and  within  twelve  calendar  months  next  before  the  commence^ 
ment  of  this  suit,  the  defendant,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  did  represent  and  perform,  bm  cause 
to  be  represented  and  peiformed,  the  said  dramatic  piece  [or  pieces,  or 
divers  parts  of  the  said  dramatic  piece  or  pieces]  at  a  certain  place  [or 
at  divers  P{&oes]  of  dramatic  entertainment  in  Great  Britain,  to  wit,  at 
the  Theatre,  in  the  county  of  ,  times,  contrary  to  the 

form  of  the  statute  in  such  case  made  and  pi-o vided,  and  contraiy  to  the 
right  of  the  plaintiff  as  such,  proprietor  as  aforesaid  by  reason  whereof, 
and  bv  force  of  the  statute  in  such  case  made  and  provided,  the  defen- 
dant nas  become  and  is  liable  to  pay  to  the  plamtiff,  so  being  such 
proprietor  as  aforesaid,  and  having  such  sole  liberty  as  aforesaid,  an 
amount  not  less  than  fort^  shillings  in  respect  of  each  and  every  such 
representation  of  the  said  dramatic  piece  [or  of  each  of  the  said 
dramatic  pieoesl,  or  the  fiill  amount  of  tKe  benefit  or  advanti^ 
arising  from  each  and  every  of  such  representations,  or  the  injury  or 
loss  sustained  by  the  plaintiff  theremim,  whichever  shi^  be  the 
greater  damages ;  and  the  plaintiff  savs  that  the  sum  of  forty  shillings 
IS  the  greatest  damages  recoverable  oy  him  according  to  the  form  of 
the  said  statute,  in  respect  of  each  representation  of  me  said  pieoe  [or 
of  each  and  every  of  the  said  pieces]  by  the  defendant  as  above-men- 
tioned^  whereof  the  defendant  had  notice ;  whereby,  and  by  force  <tf 
the  statute  in  such  case  made  and  provided,  an  action  has  accrued  to 
the  plaintiff  to  demand  and  have  from  the  defendant  several 

sums  of  forty  shillings,  yet  the  defendflmt  has  not  paid  ihe  same  or 
any  part  thereof. 
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See  €fmherl(md  v.  Oopdand  (7  H.  H  N.  118;  31  K  J.  19,  Ex.; 
4  L.  T.  N.  S.  803);  Beade  y.  OanqueH  (9  0.  B.  N.  S.  755;  80  L.  J. 
290,  O.  P.) ;  Shepherd  v.  Cev^queet  (17  C.  B.  427 ;  25  L.  J.  127,  C.  P.) 

Ab  the  sole  right  of  representing  or  performing  may  be  enjoyed 
sepamtely  from  the  copyright  in  the  dramatic  or  musical  composition 
itself  (wde  aaUe^  pp.  114,  116),  it  may  sometimeB  be  necessary  to 
frame  a  ooont  for  tibe  infringement  of  such  s^Murate  right.  Hie 
following  is  given  as  a  precedent : — 

That  before  and  at,  Ac.  las  in  preceding  fomi\  the  plaintiff  h«d  and 
from  thence  hitherto  has  had  and  has  tiie  sole  Uberty  of  representing 
or  causing  to  be  represented  a  certain  dramatic  piece  callra 
at  any  place,  ^.,  Tet  the  defendant  whilst  the  piaintifF  had  such  sole 
liberty  as  aforesaia  and  after,  te.  {^as  in  preceding]. 

For  If^ringemetU  of  Right  of  Performing  a  Musical  ComposUioth. 

That  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  and  after  the  passing  of  certain  Acts  of  Parlia- 
ment made  and  F«M9sed  in  the  third  and  fourtii  years  of  the  nign  of 
his  late  Majesty  King  William  the  Fourth,  and  in  the  tfth  and  sixth 
years  of  the  reign  of  Queen  Victoria,  entitled  respectively  **Ajbl  Act  to 
Amend  the  Laws  relatinff  to  Dramatic  Literary  Property,"  and  "  An 
Act  to  amend  the  Law  of  Copyright,"  the  plaintiff  was  the  proprietor 
of  a  certain  musical  composition  called  ,  and  had  as  8u«i  pro- 

prietor the  sole  liberty  (»  performing  ^or  representing  and  perfon*- 
mg]  or  causing  to  be  performed  the  said  musical  composition  ai  any 
plaoe  [^c,  CM  in  freeeaina  form;  deserUnng  the  work  ae  a  imteieal  com' 
ponHon^  and  changing  Act  of  Parliament  to  Acts  of  PcurUamstU,  and 
etatwte  to  staituieg]. 

See  the  preceding  note  and  form. 

For  Ir^ringementof  Copyright  in  a  Model,  Oaet,  Copy,  or  Seulpiwre, 
by  se&ing  pirated  Copies. 

That  before  and  at  the  time  (^  the  committing  b^  the  defendant  of 
the  grievances  hereinafter  mentioned,  the  plamtiff  was,  and  from 
thence  hitherto  has  been  and  still  is,  the  proprietor  of  a  certain  new 
and  original  model  lor  cast,  &c.],  to  wit,  a  model  lor  cast,  ^.1 
of  Idescribe  the  model,  ^c],  and  sudi  new  and  original  model 

was  first  published  by  the  plamtiff  within  fourteen  lor  twentv-eight, 
see  54  Oeo.  3,  c.  56,  s.  6]  years  before  the  committing  of  the  said 
spievances  or  any  of  them ;  and  the  plaintiff,  before  the  said  model, 
Ac.,  was  put  forth  or  published,  did  cause  his  name  to  be  put  thereon, 
with  the  date  of  publication  thereof,  and  was,  at  the  time  of  the  com- 
mitting of  the  said  grievances,  and  from  thence  hitherto  has  been  and 
is  entitled  under  the  Act  of  Parliament  in  that  behalf  to  the  sole  right 
and  property  in  the  said  model;  yet  the  defendant,  well  knowing  the 
premises,  but  contriving,  and  wrongfully  and  fraudulently  intending 
to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits  and 
advantages  which  he  might  and  otherwise  would  have  derived  from 
the  said  model,  Ac,,  and  i^o  to  deprive  him  of  his  copyright  therein 
heretofore,  and  i^r  the  passing  of  an  Act  of  Partiament  passed  in 
the  fif^-fourth  year  of  his  late  Majesty  Kine  George  the  Third, 
entitled ''  An  Act  to  amend  and  render  paorc  c^ectuaTan  Act  of  hiB 
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presont  Majesty,  for  encouraging  .the  Art  of  making  new  Models  and 
Casts  of  Busts,  and  other  things  therein  mentioned,  and  for  giving 
further  Encouragement  to  such  Arts/'  and  within  six  calendar  m^onths 
next  before  the  commencement  of  this  suit,  and  within  fourteen  [or 
twenty-eight]  years  from  the  said  first  Dublishing  of  the  said  model, 
&C.,  wrongfully  and  injuriously  did,  on  oiyers  days  and  times  before 
the  commencement  of  this  suit,  expose  to  sale  and  dispose  of,  and 
cause  to  be  exposed  to  sale  and  disposed  of,  divers  pirated  copies  [or 
pirated  casts]  of  the  aforesaid  model,  Ac,,  contrary  to  the  form  of  uie 
statute  in  such  case  made  and  provided,  whereoy  the  plaintiff  was 
and  is  greatly  damnified. 

For  Infringement  of  Oopyright  in  a  Bedgn  regiMered  under 

6^6  Vict,  c  100. 
That  before  and  at  the  time  of  the  cominitting  by  the  defendant  of 
the  grievances  hereinafter  mentioned,  and  after  the  passing  of  an  Act 
of  !rarliament  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
Queen  Victoria,  intituled  "An  Act  to  consolidate  and  amend  the  Laws 
relating  to  the  Copyright  of  Designs  for  ornamenting  Articles  of 
Manufacture,"  the  plaintiff  was,  and  from  thence  hitherto  has  been 
and  is,  the  proprietor  of  a  new  and  original  design  applicable  to  the 
ornamenting  of  comprised  in  class  mentioned  in  the 

said  Act,  which  said  design  had  not  before  or  at  the  time  of  the  r^is- 
tration  thereof,  as  hereinafter  mentioned,  been  published  within  the 
United  Eangdom  of  Great  Britain  and  Ireland  or  elsewhere,  and  the 

Slaintiff,  so  being  such  proprietor  as  aforesaid,  caused  the  said 
esi^  to  be  and  the  same  was  duly  registered  in  respect  of  the 
apphcation  of  such  design  to.  ornamenting  articles  of  manufacture, 
tnat  is  to  say,  to  comprised  in  class  mentioned  in  the 

said  Act,  by  specifying  the  number  of  the  class  in  respect  of  wMch 
such  registration  was  made,  and  also  caused  his  name  to  be,  and  his 
name  was  then  duly  registered  according  to  the  said  Act  as  proprietor 
G^  the  said  design,  and  after  and  ever  since  l^e  publication  of  tne  said 
design,  every  article  of  manufacture  which  had  been  made  by  the 
plaintiff  according  to  the  said  design,  and  every  article  of  manufiicture 
and  substance  on  or  to  which  the  said  design  had  been  used  or 
applied  by  the  plaintiff,  had  thereon  the  letters  "  Bd.,"  and  also 
numbers  and  letters  in  a  form  corresponding  with  the  date  of  the 
re^tration  of  the  said  design,  and  according  to  the  provisions  of  the 
said  Act,  and,  by  reason  of  tiie  premises,  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  said  grieTancos,  and  from  tbence 
hitherto,  has  had  and  has  the  sole  right  to  apply  the  said  design  to 
any  article  of  manufacture,  or  to  any  substance  artificial  or  natural, 
or  partly  artificial  and  partly  natural,  and  aU  conditions,  matters,  and 
things  had  been  performed,  and  had  happened  and  existed  which  were 
necessary  to  entitle  the  plaintiff  to,  and  the  plaintiff  was  entitled  to 
the  benefit  of  the  said  Act  with  regard  to  the  said  design  in  respect 
of  the  application  thereof  to  ornamenting  comprisea  in 

class  within  the  United  Eon^om,  for  the  term  ot 

[insert  duration  of  copyright  according  to  dose]  to  be  computed 
from  the  day  of  a.d.  ,  the  date  on  whicn  the 

said  design  was  registered  according  to  the  provisions  of  the 
said  Act,  and  all  conditions,  matters  and  things  had  been  per- 
formed, and  had  happened  and  existed  which  were  necessary  to 
entitle  the  plaintiff  to  sue  the  defendant  in  this  action,  yet  the 
defendant  [on  each   of   divers   several  occasions]  wron^hilly  axp^ 
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ixMoriously,  and  without  the  leave  or  consent  in  writing  of  the  plain- 
tdn  as  such  registered  proprietor  as  aforesaid,  and  within  twelve 
calendar  months  next  berore  the  commencement  of  this  suit,  applied 
ihe  said  design  [and  divers  fraudulent  imitations  thereof]  for  the 
purpose  of  sale  to  and  to  the  ornamenting  of  each  of  divers 
then  being  articles  of  manufacture  comprised  in  class  ,  to 

which  the  plaintiff  had  such  sole  right  of  applying  the  said  design, 
and  also  made  and  caused  to  be  made  divers  of  such  according 

to  the  said  design,  in  breach  of  and  against  the  sole  right  of  the 
pkuntdff,  and  contrary  to  the  form  of  the  said  statute. 

McOrae  v.  Boldmjowth  (6  B.  &  S.  496;  13  L.  T.,  N.S.,  80;  33  L.  J. 
829,  Q.B.)  

For  Infiringement  of  Oopyright  m  a  Design  registered  wnder 
6^7  Vict.  c.  65. 
That  before  and  at  the  time  of  the  committing  by  the  defendant  of 
thejzrievances  hereinafter  mentioned,  and  after  the  passing  of  an  Act 
of  Burhiunent,  passed  in  the  seventh  year  of  the  reign  of  Queen 
Victoria,  intitnlM,  "  An  Act  to  amend  the  Laws  relating  to  the  Copy- 
right of  Designs,"  the  plaintiff  was,  and  from  thence  hitnerto  has  been 
and  is,  the  proprietor  of  a  new  and  original  design  for  an  article  of 
manu&cture,  Having  reference  to  a  purpose  of  utility  so  far  as  the 
said  design  was  and  is  for  the  shape  or  configuration  of  such  article, 
that  is  to  say,  of  a  new  and  original  desisn  for  the  shape  or  configura- 
tion of  a  ,  which  said  design  had  not  before  or  at  the  time  of 
the  registration  thereof,  as  hereinafter  mentioned,  been  published 
within  the  United  Kingdom  of  Great  Britain  and  Irdiana  or  else- 
where, and  the  plaintiff  so  being  such  proprietor  as  aforesaid,  caused 
the  said  design  to  be  and  the  same  was  dxdy  registered  according  to 
the  said  Act»  and  also  caused  his  name  to  he  and  his  name  was  wen 
dulv  registered  according  to  the  said  Act  as  proprietor  of  the  said 
design,  and  after  and  ever  since  the  publication  of  the  said  desi^ 
every  article  of  manufacture  made  by  the  plaintiff  according  to  the  said 
design,  or  on  which  the  said  design  was  used,  had  thereon  the  word 
"registered,"  with  the  date  of  registration,  and  by  reason  of  the 
premises  the  plaintiff  had  before  ana  at  the  time  of  the  committing  ot 
the  said  grievances,  and  from  thence  hitherto  has  had  and  has  the  sole 
right  to  apply  the  said  design  to  any  article  of  manufacture,  or  to  make 
or  sell  any  article  according  to  such  design,  and  all  conditions,  matters, 
and  things  had  been  performed  and  had  happened  and  existed  which 
were  necessary  to  entitle  the  plaintiff  to,  and  the  plaintiff  was  entitled  to 
the  benefit  of  the  said  Act  with  regard  to  the  saia  design  for  the  term  of 
three  years,  to  be  computed  from  the  day  of  ,  a.d.  , 
the  date  on  which  the  said  design  was  restored  according  to  the 
provisions  of  the  said  Act,  and  all  conditions,  matters,  and  things 
nad  been  performed  and  had  happened  and  existed  which  were  neces- 
sary to  entitle  the  plaintiff  to  sue  the  defendant  in  this  action,  yet  the 
defendant  [on  each  of  several  occasions]  wrongfully  and  injuriously, 
and  without  the  leave  or  consent  in  writing  of  the  plaintiff  as  such 
registered  proprietor  as  aforesaid,  and  within  twelve  osdendar  months 
next  before  the  commencement  of  this  suit,  apphed  the  said  design  [and 
divers  fraudulent  imitations  thereof]  for  the  purpose  of  sale  to  divers 
articles  of  manufacture  to  which  the  plaintiff  had  such  sole  right  of 
applying  the  said  design,  and  also  made  and  caused  to  be  made  divers 
or  such  articles  aooorcung  to  the  said  design,  in  breach  of  and  against 
the  sole  right  of  the  plaintiff  and  contrary  to  the  form  of  the  said  Act. 
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GenerallssVie. 

In  the  Qneen*B  Bendi  [or  Common  PImb,  or  Exchequer  of  Ptew]. 
B.  )  Th«  day  of  JuB. 

ats.  >      The  defendant  lyf  0.  D.  his  attorney  [cr  in  penon^  «•  iib« 
A,  }  ease  may  be]  says  tuit  he  is  not  guilty. 


Plea  denying  the  GopyrighL 

That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright  as 
alleged.  

Plea  demfvng  ikat  the  Copyright  was  endstmg. 
Thai  the  said  copyright  was  not  a  subsisting  copyright  as  alleged. 


PUa  deruying  first  Puhlkation  in  England, 

That  the  said  book  in  the  declaration  mentioned  was  not  first 
printed  and  poblished  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Ekigland. 


ThaJl  Prvnts  had  not  Bate  of  first  Pu^ltoa^ioM  or  Proprietor's  Name 

ih&reon. 

That  the  day  of  the  first  publishing  of  the  said  print  was  not, 
together  with  tne  name  of  the  plaintiff  as  proprietor  tnereof,  printed 
upon  such  print  as  in  the  declamtion  mentioned. 

See  Graves  ▼.  Ashford  (16  L.  T.  N.  S.  d8 ;  L.  Rep.  2  G.  P.  412). 


That  Pri^Us  were  published  without  Date  of  fiast  Publication  or 
Proprietor's  Name, 

That  before  the  committing  of  the  alleged  grieyanoes  in  the  declara- 
tion mentioned  [or  any  of  them]  the  plaintiff  printed  and  pubhshed  and 
sold,  and  caused  and  Imowingly  permitted  to  be  printed  and  published 
and  sold  diyers,  to  wit  prints  printed  and  taken  from  the  said 

engraving  in  the  declaration  mentioned,  without  haying  the  day  of 
the  first  publishing  thereof  or  the  name  of  the  proprietor  thereof 
printed  thereon. 

See  Qraves  y.  Ashford  (16  L.  T.  N.  S.  98 ;  L.  Rep.  2  0.  P.  412). 


Denying  Plaintiff's  sole  Bight  of  Representing  or  Performing  Dramatic 
or  Musical  Piece, 

That  the  plaintiff  was  not  the  proprietor  of,  nor  had  he  the  sole 
liberty  of  representing  [and  performing^  or  causing  to  be  repre- 
sented fand  performed]  the  said  dramatic  piece  for  musical  com- 
position]  as  alleged. 
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OlJhat  a  Musical  Com^HHon  was  composed  hyPlamt^forDefendcmt 
as  accessory  to  Bepresentation  of  a  VramaHc  Piece, 
That  the  alleged  musical  composition  was  part  of  a  dramatic  piece, 
to  wit  ,  adapted  to  the  stage  by  the  defendant,  with  the  aid 

of  scenery,  dresses,  the  alleged  composition,  and  other  music  and 
aooofmpaniments,  the  general  design  of  which  representation  was 
formed  bv  the  defenoant:  and  that  the  defendant  employed  the 
plaintifE,  tor  reward  paid  to  him  by  the  defendant  in  that  behalf,  to 
compose  the  said  musical  composition  as  part  of  the  said  representation 
and  dramatic  piece,  and  as  a  mere  accessory  to  the  said  dramatic 
piece,  on  the  terms  that  in  consideration  of  such  reward,  the  said 
TnnBiral  oompofiition  should  become  part  of  such  dramatic  piece  as 
designed  and  adapted  for  representation  by  the  defendant,  and  that 
the  defendant  should  have  we  sole  hberty  of  representing  and  per- 
fonning,  and  causing  and  i)ermitting  tobe  represented  and  performed, 
the  said  musical  composition  with  the  sidd  dramatic  piece,  and  as  an 
aooeesory  thereto  ana  as  part  thereof,  and  the  alleged  musical  com- 
position was  composed  by  the  plaintiff  under  and  by  virtue  of  the 
said  employment,  and  upon  the  terms  and  for  the  purpose  aforesaid, 
and  the  alleged  representations  and  performances  were  representa- 
tions and  performances  by  the  defendant  of  the  said  dramatic  piece 
so  designed  and  adapted  as  aforesaid,  with  the  aid  of  the  said  scenery, 
dresses,  and  the  said  musioal  composition  and  other  music  and  accom- 
paniments. 

See  Hattcm  v.  Keam.,  29  L.  J.  20,  C.  P. ;  7  C.  B.  N.  S.  268. 


Form  of  Notice  of  Objections  to  he  given  vnth  the  Pleas  m  <m  Action  for 
Infirmgement  of  Copyright,  va  pwrsuomce  of  b  ^  6  Vict,  c,  45,  s,  16. 

^*^®  A  B.,  plaintiff, 

agamst 
E.  F.,  defendant. 
Take  notice  that  the  above  named  defendant  means  to  rely,  on  the 
trial  of  this  action,  on  the  foUowinff  objections : 

1.  That  the  defendant  is  not  guifty  of  the  alleged  grievances. 

2.  That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright. 

3.  That  at  the  time  of  the  alleged  grievances  there  was  no  subsisting 
copyright  in  the  said  book. 

4.  l%at  /.  K.,  and  not  the  plaintiff,  was  the  author  of  the  said  book. 

5.  That  Zr.  M.,  and  not  the  plaintiff^  was  the  first  publisher  of  the 
said  book. 

6.  That  JV.  0.9  and  not  the  plaintiff,  is  the  proprietor  of  the  said 
copyriffht. 

7.  That  the  said  book  was  first  published  with  the  title 
{specify  the  tide  of  the  hook  as  fi/rst  published]  on  the  day  of 

,  A.D.  [specify  the  date  of  first  puibUcation]  at 

[speedy  the  place  of  the  first  pMicaiion\ 
\8taie  aavy  other  objections  in  the  same  manner.'] 

Yours,  &c.. 
To  Mr.  C.  D;  plaintiff's  attorney,  G.  H.,  defendant's  attorney, 

[or  agent.]  [or  agent.] 

(From  Bullen  and  Leakes'  Precedents,  p.  719.) 

See  examples  of  notices  in  Boo$ey  v.  Davidson  (4  B.  &  L.  147) ; 

Sweet  Y,  B&ming  (16  G.  B.  459) ;  Leader  v.  Purday  (7  0.  B.  4) ;  Hattan 

V.  Kean  (29  L,  J.  20,  0.  P.;  7  0.  B.  N.  S,  I 
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Ex  officio  Ii\form(xHon  by  AUomey'Qenerdlfor  a  SedUtoue  LibeL 
Miohaelmas  Term  in  the  year  of  Queen'Yicioria. 

Middlesex. — Be  it  remembered  that  Sir  ,  Knt.,  Attorney- 

General  of  our  present  Soyereim  Lady  the  Qaeen,  who  for  our  said 
Lady  the  Queen  in  this  behalf  prosecuteth  in  his  proper  person* 
cometh  here  into  the  court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself,  at  Westminster,  in  the  county  of  Middlesex,  on 
Monday  next  after  the  morrow  of  All  Souls*,  in  this  same  teim,  and 
for  our  said  Lady  the  Queen  giyeth  the  court  to  understand  and  be 
informed  that  /.  L.,  late  of  ,  in  the  county  of  Middlesex,  being 

a  seditious,  malicious,  and  ill-disposed  person,  and  being  greatly 
disaffected  to  our  said  present  Sovereign  Ijady  Victoria,  by  the  grace 
of  Gk>d  of  the  United  Eangdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  and  to  her  administration  of  the  government 
of  this  kingdom,  and  most  unlawfully,  wickedly,  and  malidously, 
devisinjQ^,  designing,  and  intendinff  as  much  as  in  him  W  to  bring 
our  said  Lady  the  Queen,  and  ner  administration  of  the  govern- 
ment of  this  kingdom,  and  the  persons  emplored  by  her  iq  the 
administration  of  the  government  of  this  kin^om,  into  great  and 
public  hatred  and  contempt  among  all  her  hege  subjects,  and  to 
alienate  and  withdraw  from  our  said  Lady  the  Queen  the  cordial  love 
and  affection,  true  and  due  obedience,  fidelity,  and  allegianoe  of  the 
subjects  of  our  said  Lady  the  Queen,  on  the  day  of  , 

in  the  year  of  our  said  present  Sovereign  Lady  the  Queen,  at 

the  parish  of  ,  in  the  county  of  Middlesex,  did  unlawfully, 

seditiously  and  maliciously  print  and  publish,  and  cause  and  procure 
to  be  printed  and  published,  a  certain  scandalous,  malicious,  and 
seditious  libel  of  and  concerning  our  said  Lady  the  Queen,  and  her 
administration  of  the  government  of  this  kingdom,  to  the  tenor  and 
effect  following,  that  is  to  say :  [Jiere  state  the  ItbeCJ  in  contempt  of 
our  said  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  Cownt. — ^And  the  said  Attorney-General  of  our  said  Lady 
the  Queen,  who  prosecutes  as  aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed  that  the  said  «f .  1/.,  of  his  further 
malice  against  our  said  Lady  the  now  Queen,  and  again  unlawfully, 
wickedly,  and  maliciously  devising,  designing  ana  intending  as 
aforesaid,  afterwards,  on  the  day  of    ^  ,  in  the 

year  of  our  said  present  Lady  the  Queen  at  ,  aforesaid,  did 

unlawfully,  seditiouslj,  and  maliciously,  print  and  publish,  and  cause 
and  procure  to  be  printed  and  published,  a  certain  other  scandalous, 
malicious,  and  sections  libel  of  and  concerning  our  said  Lady  the 
Queen,  and  her  administration  of  the  government  of  this  kingdom,  to 
the  tenor  and  effect  following :  IHere  ttxUe  UM  vturying  ihe  innuendoet 
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in  the  first  couitf.]  Whereupon  the  said  Attorney-General  of  onr 
said  Lady  the  Queen,  who  for  our  said  Lady  the  Queen  in  this  behalf 
prosecutes,  for  our  said  Lady  the  Queen,  prays  the  consideration  of 
the  court  here  in  the  premises,  and  that  aue  process  of  law  may  be 
awarded  aeainst  the  said  /.  L,  in  this  behalf,  to  make  him  answer 
to  our  said  Lady  the  Queen  touching  and  concerning  the  premises 
aforesaid. 

See  Bex  T.  LambeH  <md  Perry  (31  St.  Tr.  336,  and  2  Chitty 
Grim.  L.  6  ft  90).  In  the  case  of  Lambert  omd  Ferry  the  libel  did  not 
require  any  prefatory  averment.     Fu2e  cmte^  pp.  522,  523. 


Information  hy  Master  of  Crown  Office, 
Of  Term,  in  the  year  of  the  reign  of  Queen  Victoria. 

,     >  Be  it  remembered  that  A.  B.,  Esq.,  coroner  and  attorney 

to  wit  >  of  our  Ibadj  the  now  Queen,  in  the  court  of  our  said 
Lady  the  Queen,  before  the  Queen  herself,  who  proseontes  for  our 
said  Lady  Uie  Queen  in  this  behalf  in  his  prcmer  person,  comes  here 
into  the  court  of  our  said  Lady  the  Queen,  before  the  Queen  herself, 
at  Westminster,  on  the  in  this  same  term,  and  for  our  said 

Lady  the  Queen  gives  the  court  here  to  understand  and  be  informed 
that,  Ac  ISUtte  the  facta  and  cvrcmnatancea  eonsHtutmg  the  offence. 
See  eoBomple  in  neoBtfomi],  to  the  great  damage,  scandal,  and  disgrace 
of  him  tne  said  ,  to  the  evil  example  of  all  others  in  the  like 

case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Commence  the  second  and  other  counts  thus  : 

And  the  said  coroner  and  attorney  of  our  said  Lady  the  Queen, 
who  prosecutes  as  aforesaid,  further  gives  the  court  here  to  under- 
stand and  be  informed  that,  &c. 

Conclude  thus : 

And  therefore  the  said  coroner  and  attorney  of  our  said  Lady  the 
^  aeen,  pwys  the  consideration  of  the  court  here  in  the  premises,  and 

at  due  process  of  law  maj  be  awarded  against  him  the  said 
in  this  behalf,  to  make  hmi  answer  to  our  said  Lady  the  Queen, 
touching  and  concerning  the  premises  aforesaid. 


Orimmail  Information  hy  Master  of  Crown  Office  for  a  Libel  charging 
the  Scut&ing  of  a  VeeeeL 

{Beg.  V.  Shimmin,  not  reported). 

Of  MJchaelmaa  Term,  in  the  thirty-third  year  of  the  reign  of  Queen 
Victoria. 

In  the  County  of  Lancaster,')  Be  it  remembered  that  Thomas  Norton, 
West  Derby  Division,      [■      Esq.,  coroner  and  attorney  of  our 
to  wit.  )      present  sovereign  Lady  the  Queen, 

in  the  court  ci  our  said  Lady  the  Queen,  before  the  Queen  herself, 
who  for  our  said  Ladjr  the  Queen  in  this  behalf  prosecuteth  in  his  own 
person,  cometh  here  in  the  said  court  of  our  Lady  the  Queen,  before 
the  Queen  herself  at  Westminster,  to  wit,  on  the  twenty-fourth  day  of 
November,  a.d.  one  thousand  eig^ht  hundred  and  sixtv-nine,  and  in 
thesaidthirty-thirdyearof  the  reign  of  our  said  Lady  £he  Queen,  and 
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for  otur  said  Lady  the  Queen  givefch  the  ooort  here  to  understend  and 
be  informed  that,  at  and  before  the  pabUBhinff  of  the  libel  hereinaftor 
mentioned,  a  oertain  oompany  called  and  £ily  registered  as  '^The 
Merchants'  Trading  Oompany,  Limited,"  oarried  on  its  business,  to 
wit,  at  Liyerpool,  in  the  West  Derby  division  of  the  oounty  of  Lan- 
caster, and  the  said  oompany  owned  and  employed,  in  trading  to 
divers  places,  divers  ships  ana  vessels,  and  amongst  others,  to  wit,  a 
certain  steam  ship  or  vessel  caJled  the  *'  Golden  Fleece,"  and  at  f^e 
time  aforesaid  one  WiUuon  James  Fernie,  of  Liverpool  aforesaid, 
was,  and  still  is,  and  for  some  time  previous  to  the  publishing  of  the 
said  Ubel  had  been,  the  managing  oirector  of  the  said  company,  and 
was  and  is  otherwise  largely  mterested  therein;  imd  afc  and  oefore 
the  time  aforesaid  it  became  and  was  and  still  is  the  duty  of  the  said 
William  James  Fernie,  as  sudh  managing  director,  to  superintend 
generally  the  employment  of  the  said  ships  or  vessels  of  the  said 
company,  indudihg  the  said  steam  ship  or  vessel  the  "  Golden  Fleece," 
and  the  effeotinff  oi  insurances  upon  and  in  respect  of  such  ships  or 
vessels,  and  soods  of  the  said  comnany  laden  tnerein,  and  frei^t  to 
become  payable  for  the  carriage  hj  tne  said  company  of  goods  thereby ; 
and  before  the  rointingand  pubhshing^  of  the  said  Hbel  the  said  steam 
ship  or  vessel  "Golden  Fleece,"  then  being  a  ship  or  vessel  the  property 
of  the  said  oompany,  had  been  altered  and  prepared  for  the  carriage 
of  a  cargo  of  coal,  and  had  been  laden  with  such  cargo  of  coals  px«in- 
cipallv  at  Cardiff,  in  the  United  Kingdom,  for  a  voyage  to  Alezandria| 
and  the  said  vessel  and  her  freight  and  cargo  for  the  said  voyage  had 
been,  by  and  under  the  direction  of  the  said  William  James  Fernie, 
as  such  managing  director,  insured  in  an  amount  not  exceeding  the 
fair  value  thereof  respectively.  And  after  the  said  "  Golden  Fleece  ** 
had  been  so  laden  with  coals  as  fdToreBaid,  and  while  the  same  was  at 
anchor  in  the  roads  of  the  harbour  at  Cardiff  aforesaid,  the  said 
"  Golden  Fleece  "  met  with  a  disaster,  to  wit,  by  becoming  filled  with 
water  through  one  of  the  coaling  ports  of  the  said  "  Golden  Fleece ;" 
and  in  order  to  prevent  her  simcmg,  the  said  "  Grolden  Fleece  "  was 
necessarily  driven  towards  the  shore  and  stranded.  And  thereupon 
a  certain  mquiry  was  held  by  direction  of  the  Board  of  Trade  into  the 
circumstances  of  the  said  disaster,  which  inquiry  resulted  in  the 
exoneration  of  the  master  of  the  said  vessel "  Gblden  Fleece  "  from 
aU  blame  in  respect  of  the  said  disaster,  and  in  the  return  to  such 
master  of  his  master's  certificate.  And  thereupon  the  said  Hugh 
Shimmin,  of  Liverpool  aforesaid,  being  the  printer  and  publisher  of 
a  certain  newspaper  called  The  Poroupine,  unlawfully,  wickedly,  and 
maliciously  wrote,  printed,  and  published,  and  so  caused  and  procured 
to  be  written,  printed,  and  published,  of  and  concerning  the  said 
William  James  Fernie  a  certain  false,  scandalous,  malicious,  and 
de&matorv  libel  in  the  form  of  an  article  entitled  "Marine  Coal 
Scuttling,'*  in  the  said  newspaper.  The  Porcnipi/ne,  published  by  the 
said  Hugh  Shimmin,  to  wit,  on  the  twenty-third  day  of  October, 
A.D.  one  thousand  eight  hundred  and  sixty-nine,  and  in  the  said 
thirty-third  year  of  our  said  Lady  the  Queen,  to  wit,  at  number  My- 
eight  Cable-street  in  Liverpool  aforesaid,  the  words  following :  [Jiere 
foUowB  in  fuU  the  newspaper  article.']  And  the  said  Hugh  Shimmin 
so  unlawfully,  wickedly,  and  maliciously  wrote,  printed,  and  pub- 
lished, and  caused  and  procured  to  be  written,  printed,  and  publlsned, 
the  said  libel,  he,  the  said  Hugh  Shimmin,  tnen  wdl  knowing  the 
same  to  be  fsJse,  thereby  intending  and  contriving  to  injure,  vilify, 
and  prejudice  the  said  William  James  Fernie  and  to  lower  him  in  the 
estimation  of  his  fellows,  to  the  great  injury,  scandal,  and  disgrace  of 
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ihe  said  William  James  Ferme,  to  the  evil  example  of  all  others  in 
like  ease  offending,  and  against  the  peaoe  of  our  Lady  the  Qaeen* 
her  crown  and  dignity. 

And  the  said  coroner  and  attorney  of  onr  said  Lady  the  Queen,  for 
onr  said  Lady  the  Queen  further  giveth  the  court  here  to  understand 
and  be  informed  that,  at  and  before  the  time  of  the  publishing  of  the  libel 
hereinafter  mentioned,  a  certain  company  called  and  dxdy  registered 
as  "  The  Merchants'  Trading  Ck>mT)ttDy,  Limited,"  carried  on  its 
business,  to  wit,  at  Liverpocu,  in  the  West  Derby  diyision*  of  the 
county  of  Lancaster,  and  the  said  company  owneid  and  employed, 
in  trading  to  direra  |>]aces,  divers  ships  and  vessels,  and  amongst 
others,  to  wit,  a  certain  ship  or  vessel  called  the  "  Golden  Meece," 
and  at  the  time  aforesaid,  one  William  James  Femie  of  Liveipool 
aforesaid,  was,  and  still  is,  and  for  some  time  previous  to  the  pubush- 
ing  of  the  said  libel,  had  been  the  managing  director  of  the  said 
oomnany,  and  was  and  is  otherwise  largely  mtereeted  therein,  and  at 
and  before  the  time  aforesaid  it  became  and  was  and  still  is  the  duty 
of  the  said  William  James  Femie,  as  such  managing  director,  to 
superintend  generally  the  employment  of  the  said  ships  or  vessels 
of  the  said  oomnany,  including  the  said  steam  ship  or  vessel  the 
"  Golden  Fleece,  and  the  effectmg  of  insurances  upon  and  in  respect 
of  such  ships  or  vessels,  and  goods  of  the  said  company  laden  therein 
and  freight  to  become  payabte  for  the  carnage  bv  the  said  company 
of  ffoods  thereby.  And  befbre  the  printing  ana  publishing  of  the 
said  libel  the  said  steam  ship  "  Goloen  Fleece,"  then  being  a  ship 
or  vessel,  the  property  of  the  said  company,  had  been  laden  with  a 
cargo  of  coals,  prmcipally  at  Cardiff,  in  the  United  Kingdom,  for  a 
voyaff e  to  AlezandriE^  and  the  said  vessel  and  her  freight  and  cargo 
for  the  said  voyage  had  been  bv  and  under  the  direction  of  the  said 
William  James  Femici  as  such  managing  director,  insured  in  an 
amount  not  exceeding  tiie  fair  value  thereof,  respectively ;  and  after 
the  said  "  Golden  Fl^ce  "  had  been  so  kden  witn  coals  as  af  oresaid* 
and  while  the  same  was  at  anchor  in  the  roads  of  the  harbour  at 
Cardiff  aforesaid,  the  said  "  Golden  Fleece  "  met  with  a  disaster,  to 
wit,  by  becoming  filled  with  water  through  one  of  the  coaling  ports 
of  the  said  "  GJoQen  Fleece,"  and  in  order  to  prevent  her  sinking,  the 
said  "  Golden  Fleece  "  was  necessarily  driven  towards  the  shore  and 
stranded.  And  thereupon  a  certain  mquiry  was  held  by  direction  of 
the  Board  of  Trade  into  the  circumstances  of  the  said  disaster,  which 
inquiry  resulted  in  the  exoneration  of  the  master  of  the  said  vessel 
"'Golden  Fleece"  from  all  blame  in  respect  of  the  said  disaster,  and 
in  the  return  to  such  master  of  his  master^s  certificate.  And  there- 
upon the  said  Hugh  Shimmin,  of  Liverpool  aforesaid,  being  the  printer 
and  publisher  of  a  certain  newspaper  called  The  Poroupine,  unlawftiUy, 
wickedly,  and  maHdously  wrote,  printed,  and  published,  and  so  caused 
and  procured  to  be  written,  printed,  and  published  of  and  concerning 
the  said  William  James  Femie,  a  certain  &lse^  scandalous,  malicious, 
and  de&matory  libel  in  the  form  of  an  article  entitled  "  Marine  Coal 
Scuttling,"  ix>  wiL  in  the  said  newspf^ier,  The  Porcupine,  published 
by  the  said  Sugh  Shimmin,  to  wit,  in  the  twenty-third  day  of  October, 
A.i>.  one  thousand  eieht  hundred  and  sixty-nine,  and  in  the  thiiinr- 
third  year  of  our  said  Lady  the  Queen,  to  wit,  at  number  fifty-eight 
Oable-street.  in  Liverpool  aforesaid,  the  words  following:  *' You  need 
not  ivttit  tOl  she  (meaning  the  ship  or  vessel  in  the  said  sentence 
referred  to)  gets  out  to  sea.  If  you  wish  to  close  your  accounts 
promptly,  you  can  load  her  with  coals  until  her  ports  are  below  the 
water  line,  and  by  leaving  one  of  the  side  coaling  ports  insecurely 
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fi»tened,  you  can  at  any  time  oommand  a  snpply  of  water  which 
will  sink  the  Teasel  in  a  few  minutes.  All  these  are  acts  which  are 
not  individually  deemed  criminal,  but  the  true  colour  of  which  is  at 
once  rereided  when  it  is  known  that  the  vessel  and  her  freight  are 
insured  for  double  their  value ;  '*  the  said  Hugh  Shimmin,  Siereby 
meaning,  referring,  and  intending  to  be  understood  as  meaning  and 
referring  to  the  said  ship  or  vessel  "  Golden  Fleece,*'  and  thereby 
meaning  to  impute  that  the  said  loss  of  and  damaffe  to  the  said 
"  Golden  Fleece  had  been  caused  and  occasioned  bv  me  wicked  and 
cprrupt  contrivance,  and  for  the  profit  of  the  saia  William  James 
Femie,  and  others.  And  the  said  Hugh  Shimmin,  so  unlawfully, 
wickedly,  and  maliciously  wrote,  printed,  and  nublished,  and  caused 
and  procured  to  be  written,  printed,  and  published,  the  said  hbeU 
he,  the  said  Hugh  Shimmin,  tnen  well  knowing  the  same  to  be  Mae, 
thereby  intending  and  contriving  to  injure,  vifify,  and  prejudice  the 
said  William  James  Femie,  and  to  lower  hjm  in  we  estimation  of  his 
fellows,  to  the  great  iiyury,  scandal,  and  disgrace  of  the  said  William 
James  Femie,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  ^e  peace  of  our  Lady  the  Queen,  her  orown  and  dignity. 
Whereupon  tne  said  coroner  and  attorney  for  oar  said  Lady  the 
Queen  praveth  the  consideration  of  the  court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded  against  him,  the  said 
Hugh  Shimmin,  in  this  behalf,  to  make  him  answer  to  our  said  Lady 
the  Queen,  and  touching  and  concerning  the  premises  aforesaid. 


Indictment  for  Puhlishmg  a  Libel  hnotoing  the  same  to  he  false, 

7  The  jurors  for  our  said  Lad^  the  Queen  upon  their  oath 

to  wit.  I  present,  that  C.  D.,  contrivmg  and  unlawrully,  wickedly, 
and  mahciously  intending  to  iigure,  vilify,  and  prejudice  one  A.  B.,  and 
to  deprive  him  of  his  good  name,  &me,  credit,  and  reputation,  and  to 
bring  him  into  public  contempt,  scandal,  infamy,  and  disgrace,  on 
the  day  of  in  the  year  of  our  Lord  ,  unlaw- 

fully, wickedly,  and  maticiously  did  write  and  publish,  and  cause  and 
procure  to  be  written  and  published,  a  &lse,  scandalous,  malicious, 
and  defamatory  libel,  containing  divers  &lse,  scandalous,  nudicious, 
and  defiunatorv  matters  and  things  of  and  concerning  the  said  A,  B., 
according  to  the  tenor  and  effect  following,  that  is  to  say  [Here  eet 
out  the  Ubd,  together  vnth  such  inuendoes  as  mofu  he  necessary  to  render 
it  inteUigihle,  See  example  in  next  form],  he,  the  said  0.  D.,  Uien  well 
knowing  the  said  defiamatory  libel  to  be  falae,  to  the  great  damage, 
scandal,  and  disgrace  cf  the  said  A,  B.,  to  tibie  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  digmty. 


Indictment  of  a  Newspa^per  Proprietor  for  a  Libel  on  the  laie  Bishop  of 


{Beg.  V.  Laiimer,  3  Cox.  Crim.  Gas.  Appx.  xxxviii). 

City  and  County  of  the  "J  The  jurors  for  our  Lady  the  Queen  upon 

City  of  Exeter,        >     their  oath  present,  that  before  and  at  the 

to  wit.  J     time  of  puolishing  the  false,  scandalous, 

malicious,  and  defamatory  libel  hereinafter  mentioned,  Henry  Phill- 

Sstts  had  become,  and  was,  and  still  is,  by  Divine  pemussion,  Loi^i 
ishop  of  Exeter,  to  wit,  bishop  of  the  diocese  of  Exeter,  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
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and  that  before  the  time  of  the  publishing  of  the  said  folse,  scandalous, 
malicious,  and  defamatory  libel  hereinafter  mentioned,  to  wit,  on  the 
1st  day  of  May,  in  the  year  of  our  Lord,  1846,  a  certain  petition  of 
one  James  Shore,  to  the  Lords  spiritual  and  temporal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  in  Parliament  assembled,  had 
been  and  was  presented  by  a  certain  peer  of  the  realm,  to  wit,  by 
Henry,  Lord  lorougham  and  Yaux,  to  the  said  Lords  spiritual  and 
temporal  in  Parliament  assembled,  and  that  the  said  Henry,  Lord 
Brougham  and  Vaux,  did,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  the  occasion  of  the  said  presenting  the  said  petition  to  the  said 
Lords  spiritual  and  temporal,  address  and  make  to  the  said  Lords 
spiritual  and  temporal  in  Parliament  assembled,  certain  observations 
with  reference  to  and  concerning  the  said  petition  and  the  several 
matters  and  things  in  the  said  petition  contained ;  and  that  the  said 
Senry,  Bishop  ofExeter,  then  betag  one  of  the  said  Lords  spiritual, 
did,  on  the  day  and  year  aforesaid^  and  on  the  occasion  aforesaid, 
address  and  make  to  tne  said  Lords  spiritual  and  temporal  in  Parlia- 
ment assembled  certain  observations  and  statements,  in  answer  and 
with  reference  to  the  said  observations  of  the  said  Henry,  Lord 
Brougham  and  Vaux,  and  with  reference  to  the  said  matters  and 
tbin^  contained  in  the  said  petition  of  the  said  James  Shore.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that 
Thomas  Latimer,  of  the  parish  of  St.  John,  in  the  city  and  county  of 
the  city  aforesaid,  labourer, (a)  well  knowing  the  premises,  but  con- 
triving, and  wickedly,  and  maliciously,  and  unlawfully  intending  to 
aggrieve  and  vilify  the  said  Heniy,  Bishop  of  Exeter,  and  to  ii\]ure 
him  in  his  good  name,  &me,  and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace,  in  his  diocese  and  among  the  clergy  of 
his  said  diocese,  and  the  other  clergy  of  this  realm,  and  also  among 
his  neighbours  and  other  good  and  worthy  subjects  of  this  realm, 
afterwards,  to  wit,  on  the  &th  day  of  July,  in  the  year  of  our  Lord 
1846  [with  force  and  arms],  at  the  perish  aforesaid,  in  the  city  and 
county  of  the  city  aforesaid,  in  a  certain  newspaper  called,  to  wit.  The 
Western  Times,  falsely,  wickedly,  and  maliciously,  did  write  and  pub- 
lish, and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  and  malicious,  scandalous,  and  demmatory  Hbel  of  and 
concerning  the  said  Henry,  Bishop  of  Exeter,  and  of  and  concerning 
him  as  such  bishop  as  aforesaid,  and  of  and  concerning  the  matters 
and  things  aforesaid,  in  the  words  and  figures  following,  that  is  to 
say,  [then  follows  the  libel,  caiichiding  thiis"]  "  unf ortunatefy  he  (mean- 
ing thereby  the  said  Henry,  Bishop  of  Exeter)  goes  quite  the  other 
way,  and  his  (meaning  thereby  the  said  Henry,  Bishop  of  Exeter) 
reply  is  so  directly  the  opposite  of  the  truth  that  he  (meaning  thereby 
the  said  Henry,  Bishop  oi  Exeter)  stands  branded  as  a  consecrated, 
careless  perverter  of  facts,  and  one  who  does  no  credit  to  the  mitre 
which  he  (meaning  thereby  the  said  Henry,  Bishop  of  Exeter)  is  paid 
£200  a  week  or  thereabouts,  to  wear,"  &c.,  knowmg  the  same  to  be 
false,  &o. 

(a)  The  addition  required  by  1  Hen.  5,  a  5,  of  the  "estate,  degree,  or  mystery  " 
of  defendants  in  indiotments  may  now  be  omitted  altogether,  ae  sect  24  of  14  ft  15 
VioL  0. 100,  enacts  that  no  indictment  for  any  offence  shall  be  holden  insufficient 
**for  want  of  or  imperfection  in  the  addition  of  any  defendant** 
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FlBAS. 

FIm  to  Informal  ton  or  Indiehnewtf  thai  MaUert  Chami  am  IV110, 
and  ihai  PuMicoiiom  wufor  Pithlie  BmefiL 

In  the  Central  Criminal  Court,  or  At  the  Assizes  of  oar  ladj  the 
Qoeen,  holden  at  ,  in  and  for  the  ooonty  of  ,  or  {in 

ease  of  Information)  In  the  Qaeen's  Bench. 

The  day  of  ,  a^. 

The  Queen )  And  now  the  said  A.  B.,  by  C.  D.,  his  attomej  [or,  in 
V.  >  his  own  proper  person],  comes  into  ooort,  and  having 
A*  B.  )  heard  the  said  mdictment  (or  information)  read,  says 
that  the  alleged  defiunatoiy  libel  and  matters  charged  sgRinrt  bina« 
the  said  A,  B-,  in  and  by  the  said  indictment  {or  inlomiation)  aa 
written  and  published  hj  him,  the  said  A.  B.^  of-  and  conoeming  the 
said  K  F.,  are  true  in  this,  that,  &c,j  [stating  eoncitehf  the  facU  reUed 
on  08  itutifying  ike  lihd  on  the  aroiind  of  He  trtdh].  And  the  said 
A,  B.  further  saith  that  it  was  for  the  public  bendit  that  the  said 
alle^^  defatpiitory  libel,  and  matters  cnarged  in  and  by  the  said 
indictment  (or  information),  as  written  and  published  of  and  concern- 
ing Uie  said  E,  F.,  should  be  written  4uia  published,  because,  Ac 
[gtaitvng  the  fact  or  fa^  relied  on  as  excusing  ike  fvibUcaHon  on  ike 
growndofihs  hene&t  to  the  public],  whereby  and  by  reason  whereof  it 
was,  and  is,  for  the  public  benefit  that  all  and  every  the  said  alleged 
defiunatory  libel  and  matters  charged  in  and  by  the  said  indictment 
(or  information),  should  be  published. 


PUa  justifying  Libel  charged  in  Form  next  hid  one  preceding  (onfe, 
pp.  786,  737). 

And  for  a  further  plea  in  this  behalf  to  so  much  of  the  first  and 
fourth  counts  of  the  said  indictment,  as  charged  upon  the  said  fHiomas 
Latimer  the  writing  and  publishing,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  in  the  sai4 
first  and  fourth  counts  reRpectively  mentioned,  as  imputes  to,  or 
charges  a^;ainst  Henry,  Lord  Bishop  of  Exeter,  therein  resnectiyely 
also  mentioned,  that  the  reply  of  him,  the  said  Henry,  Lord  Bishop  of 
Exeter,  to  the  observations  of  Henry,  Lord  Brougham  and  Vaux,  in 
the  said  first  and  fourth  ooimts  respectively  mentioned,  in  reference 
to  the  petition  of  Janfes  Shore  therein  also  respectively  mentioned, 
was  so  directly  opposite  to  the  truth  that  the  said  Henry,  Lord 
Bishoj)  of  Exeter,  stands  branded  as  a  careless  perverter  of  facts, 
the  said  Thomas  Latimer,  by  virtue  of  the  statute  in  such  case  m^e 
and  provided,  says  that  before  the  writing  and  publishing  of,  and 
oausmg  and  procuring  to  be  written  and  published,  so  much  of  the 
said  adeged  libels  respectively,  as  is  in  the  introductory  part  of  Uils 
plea  mentioned,  to  wit,  on  the  I2th  day  of  September,  m  tiie  year  of 
our  Lord  1882,  the  most  noble  Edward  Adolphus,  Duke  of  Somerset 
then  and  thenceforth,  and  until  and  at  the  time  of  the  writing  and 
publishing  of,  and  cansing  and  procuring  to  be  written  and  piib^sfii^ 
so  much  oK  the  said  alleged  libels  as  last  afore^i^d,  ^d  stul  l^m^  l^ 
peer  of  the  realm  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, to  wit,  Duke  of  Somerset  and  fiiron  Seymoor,  of  Haoke,  in  tJ»e 
county  of  Somerset,  had  erected  and  built,  at  his  own  expense,  a 
certain  chapel,  for  the  public  worship  of  God,  on  certain  lax^  of  hhn, 
the  said  Edward  Adolphus,  Duke  6f  Somerset,  situate  in  the  hamlet 
of  Bridgetown,  in  the  parish  of  Berry  Fomeroy,  in  the  county  of 
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Devon,  and  in  the  said  diocese  of  Exeter,  in  the  said  first  and  fourth 
counts  respectively  mentioned,  to  wit»  at  the  said  parish  in  the  said 
first  and  fourth  counts  respectively  mentioned.  And  the  said  Thomas 
Latimer  further  saith  that  afterwards,  and  before  the  writing  and 
publishing  of,  and  causing  and  procuring  to  be  written  and  pub- 
lished, so  much  of  the  said  alleged  libels  as  aforesaid,  to  wit,  on 
the  day  and  ^ear  last  aforesaid,  the  said  Edward  Adolnhus,  Duke  of 
Somerset,  with  the  consent  of  the  Bev.  John  Edwards,  derk,  then 
being  vicar  of  the  said  vicarage  and  parish  church,  applied  to,  and 
requested  the  said  Henry,  Lord  Bishop  of  Exeter,  then  being  Lord 
Bishop  of  the  said  diocese  of  Exeter,  and  the  ordinary  of  the  said 
vicarage  and  parish  church,  to  grant  his  licence  that  the  said  chapel 
might  be  opened  and  used  for  the  celebration  of  Divine  service 
according  to  the  rites  and  ceremonies  of  the  United  Church  of  Englimd 
and  Ireland  by  public  authority  established,  to  wit,  at  the  said  parish 
in  the  said  first  and  fourth  counts  respectively  in  that  behalf  men- 
tioned. And  the  said  Henry,  Lord  Bishop  of  Exeter,  then  on  such 
request  of  the  said  Edward  Adolphus,  Duke  of  Somerset,  being  so 
made  to  him  as  aforesaid,  stated  to  the  said  Edward  Adolphus,  Duke 
of  Somerset,  that  he  the  said  Henry,  Lord  Bishop  of  Exeter,  was 
willing  to  grant  such  Ucence  as  aforesaid,  provided  the  said  Edward 
Adolphus,  Duke  of  Somerset,  would,  previously  to  the  granting  thereof, 
engage  and  undertake  with  and  to  him,  the  said  Henry,  Lora  Bishop 
of  Exeter,  that  he  the  said  Edward  Adolphus,  Duke  of  Somerset, 
would,  to  the  satisfaction  of  him  the  said  Henry,  Lord  Bishop  of 
Exeter,  endow  the  said  chapel  with  a  permanent  provision  for  the 
maintenance  of  a  minister  in  Holy  Orders  to  celebrate  such  Divine 
service  as  aforesaid,  and  would  convey  and  assure  the  said  land 
whereon  the  said  chapel  was  built  as  aforesaid,  and  also  the  said 
chapel  so  and  in  such  manner  that  the  said  chapel  might  be  for  ever 
devoted  and  set  apart  to  and  for  such  Divine  service  as  last  aforesaid ; 
and  that  the  said  chapel  should,  in  the  meantime  and  until  such 
endowment  and  conveyance  and  assurance  as  aforesaid,  only  be  used 
for  purposes  connected  with  the  ministry  of  the  said  United  Church 
of  England  and  Ireland,  to  wit,  at  the  parish  aforesaid.  And  the 
said  'momas  Latimer  further  saith  that  afterwards  and  before  the 
granting  of  the  licence  to  the  said  Edward  Adolphus,  Duke  of 
Somerset,  by  the  said  Henry,  Lord  Bishop  of  Exeter,  as  hereinafter 
mentioned,  to  wit,  on  the  22nd  day  of  September,  in  the  year  of  our 
Lord  One  thousand  eight  hundred  and  thirty-two,  and  thenceforth 
always  until  the  granting  of  such  licence,  the  said  Edward  Adol|)hus, 
Duke  of  Somerset,  declined  to  enter  into  or  give  any  such  engage- 
ment or  undertaking  with  and  to  the  said  Henrr^  Lord  Bishop  of 
Exeter  as  aforesaid.  And  the  said  Henry,  Lord  Bishop  of  Exeter^ 
thereupon,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  consented 
to  grant  such  licence  as  aforesaid  to  the  said  Edward  Adolphus, 
Duke  of  Somerset,  without  requiring  him  to  enter  into  or  give  a,nv 
such  engagement  or  undertaking  as  aforesaid,  to  wit,  at  the  parish 
last  aforesaid.  And  the  said  Henry,  Lord  Bishop  of  Exeter,  after- 
wards, and  before  the  writing  and  publishing  of,  and  causing  and 
Sroouring  to  be  written  and  published,  so  much  of  the  said  aUeged 
bels  as  aforesaid,  to  wit,  on  ttie  9th  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hxmdped  and  thirty-two,  in 
accordance  with  the  consent  so  given  by  him  as  aforesaid,  the  said 
Edward  Adolphus,  Duke  of  Somerset,  having  declined  and  then 
declining  to  enter  into  and  give,  and  not  theretofore  or  then, 
or  at  any  time   sinoe,   having   entered   into   or  given   any  such 
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engagement  or  undertaking  as  aforesaid,  did,  by  a  certain  licence 
there  subscribed  by  him,  uie  said  Henry,  Lord  Bishop  of  Exeter, 
and  sealed  with  his  episcopal  seal,  bearing  date  a  certain  day 
and  year  in  that  behalf  therein  named,  to  wit,  the  daj  and  year 
last  aforesaid,  give  and  grant  his  licence  unto  the  said  Edward 
Adolphus,  Duke  of  Somerset,  that  the  said  chapel  mip^ht  be  forth- 
with opened  and  used  for  the  celebration  of  Divine  service,  accordin£^ 
to  the  rites  and  ceremonies  of  the  said  United  Church  of  Englana 
and  Ireland  by  a  priest  or  minister  in  Hol;^  Orders,  to  bo  for  that  pur- 
pose licensed  by  the  said  Henry,  Lord  Bishop  of  Exeter,  to  wit,  at 
the  parish  last  aforesaid.  And  the  said  Thomas  Latimer  ftirther 
saith,  that  afterwards  and  before  the  writing  and  publishing  of,  and 
causing  and  procuring  to  be  written  and  published,  so  much  c^  the 
said  a%ged  lioels  as  aforesaid,  to  wit,  on  the  said  first  day  of  May,  in 
the  year  of  Our  Lord  one  thousand  ei^ht  hundred  and  forty-six,  in  the 
said  first  and  fourth  counts  respectively  mentioned,  the  said  Henry, 
Lord  Bishop  of  Exeter,  did,  in  reply  to  the  said  observations  of  the 
said  Henry,  Lord  Brougham  and  vaux,  in  tibie  said  first  and  fourth 
counts  respectively  mentioned,  in  reference  to  the  said  petition  of  the 
said  James  Shore,  and  in  iiie  said  observations  and  statements 
addressed  and  made  by  him  the  said  Henry,  Lord  Bishop  of  Exeter, 
in  answer  to  the  said  observations  of  the  said  Henry,  Lora  Brougham 
and  Vaux,  as  therein  respectively  also  mentioned,  did  speak  and  say 
to  the  said  Lords  spiritual  and  temporaJ  in  Parliament  assembleo, 
of  and  concerning  the  said  observations  and  statements  of  the  said 
Henry,  Lord  Brougham  and  Yaux,  and  of  and  concerning  the  said 
Edwsffd  Adolphus,  to  the  said  Henry,  Lord  Bishop  of  Exeter,  for 
such  licence  to  open  and  use  the  same  as  aforesaid,  and  of  and  con- 
cerning such  licence  as  last  aforesaid,  and  of  and  concerning  such 
engagement  and  undertaking  so  required  by  him  the  said  Henry, 
Lord  Bishop  of  Exeter,  and  oeclined  to  be  entered  into  and  given  by 
the  said  Edward  Adolphus,  Duke  of  Somerset,  as  aforesaid  and  of 
and  concerning  the  said  petition  of  the  said  James  Shore,  and  the 
matters  therein  contained,  and  of  and  concerning  the  premises,  the 
words  following,  that  is  to  say, — "  I "  (meaning  the  said  Henry,sLord 
Bishop  of  Exeter)  "  should  wish  to  have  been  excused  from  entering 
into  the  circumstances  of  the  present  case,"  (meaning  the  saidmattera 
and  things  contained  in  the  petition  of  the  said  James  Shore,  as  afbre- 
said),  "  but  my  noble  and  learned  friend  "  (meaning  the  said  Henry, 
Lord  Brougham  and  Yaux)  "  has  stated  several  matters  "  (meaning 
the  said  matters  stated  by  the  said  Henry,  Lord  Brougham  and  Yaux, 
in  his  said  observations  m  reference  to  the  said  petition  of  the  said 
James  Shore) "  which  cannot  be  left  unanswered.  It  is  certainly  true 
the  noble  duke  alluded  to "  (meaning  the  said  Edward  Adolphus, 
Duke  of  Somerset)  "  built  the  chapel  in  question  "  (meaning  the  said 
chapel  hereinbefore  mentioned)  "  at  Bridgetown  "  (meaning  the  said 
hamlet  of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  tioresaid), 
"  and  some  years  ago  the  noble  duke "  (meaning  the  said  Edward 
Adolphus,  Duke  of  Somerset)  "  applied  to  me"  (meaning  himself,  the 
said  Henry,  Lord  Bishop  of  Exeter)  "  to  consecrate  it "  (meaning  the 
said  chapel).  '*  Several  communications  "  (meaning  the  said  request 
of  the  said  Edward  Adolphus,  Duke  of  Somerset,  for  the  said  lichee 
to  open  and  use  the  said  chapel,  and  the  said  requisitions  of  him,  the 
said  Hennr,  Lord  Bishop  of  Exeter,  that  the  said  Edwanl  Adolphus, 
Duke  of  Somerset,  should  enter  into  and  give  such  undertaJdng  and 
engagement  as  aforesaid)  "  had  passed  between  myself "  (meaning 
}iimself  the  said  Henxy,  Lord  Bishop  of  Exeter)  **  and  lite  noble 
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duke"  (meaninff  the  said  Edward  Adolphus,  Duke  of  Somerset), 
"  and  finally  I  '*  (meaning  himself,  the  said  Henry,  Lord  Bishop  of 
Exeter)  "consented  to  Hcense  the  chapel"  (meaning  the  chapel 
aforesaid),  "  the  duke"  (meaning  the  said  Edward  Adolphus,  Duke  of 
Somerset)  "  undertaking  to  endow  it "  (meaning  the  said  chapel), 
"  in  order  to  its  heing  consecrated "  (meaning  m  order  to  the  said 
chapel  being  consecrated),  "  and  that  meanwhile  it  should  only  be 
used  for  purposes  connected  with  the  ministry  of  ,the  Protestant 
Established  Church"  (meaning  the  said  United  Church  of  England 
and  Ireland,  by  public  authority  established),  "both  of  which 
engagements  I "  (meaning  himself  the  said  Henry,  Lord  Bishop  of 
Exeter)  "regret  to  state  have  been  violated  by  the  noble  duke" 
(meaning  the  said  Edward  Adolphus,  Duke  of  Somerset) "  for  reasons 
which,  doubtless,  are  satisfactory  to  his  own  mind  "  (meaning  the 
mind  of  the  said  Edward  Adolphus,  Duke  of  Somerset),  "  though  I " 
(meaning  himself  the  said  Henry,  Lord  Bishop  of  Exeter)  "  cannoi 
even  mesB  what  they  are,"  to  wit,  at  the  parish  last  {foresaid. 

Ana  the  said  Thomas  Latimer  further  saith,  that  it  was  for  the 
public  benefit  that  so  much  of  the  said  alleged  libels  in  the  said  first 
and  fourth  counts  respectively  mentioned,  as  in  the  introductory  part 
of  this  plea  mentioned,  should  be  published,  by  reason  that  it  is  for 
the  puolic  benefit  that  when  statements  opposite  of  the  truth  and 
perversive  of  facts  are  made  by  a  person  mUng  a  hieh  public  office, 
to  wit,  a  bishop  of  the  said  United  (Jhurch  of  Englana  and  L^land,  of 
and  concerning  the  character  and  conduct,  and  to  the  prejudice  and 
discredit  of  another  person  standing  in  a  high  and  important  public 
position,  to  wit,  a  peer  of  the  realm  of  the  said  United  Kingdom  of  Gbeat 
Britain  and  Ireland,  that  the  truth  in  respect  of  the  matters  stated 
should  be  published  and  made  to  appear,  so  that  the  liege  subjects  of 
our  Lady  the  Queen  may  not  thereby  be  misled,  or  he  induced  to 
form  an  erroneous  or  ill-founded  opinion  respecting  ti^e  character 
and  conduct  of  such  person  as  last  aforesaid,  to  wit,  at  the  parish  last 
aforesaid. 

Wherefore  he,  the  said  Thomas  Latimer,  at  the  several  times,  &c,, 
in  the  said  first  and  fourth  counts  in  that  behalf  respectively  men- 
tioned, at  the  said  parish  therein  also  in  that  beha&  respectively 
mentioned,  wrote  and  published,  and  caused  and  procured  to  be 
written  and  published  so  much  of  the  said  alleged  ubels  in  the  said 
first  and  fourth  counts  respectively  mentioned  as  imputes  to,  or 
charges  against  the  said  Henry,  Lord  Bishop  of  Exeter,  that  the  said 
reply  of  him  the  said  Hen^,  Lord  Bishop  of  Exeter,  to  the  said 
observations  of  the  said  Henry,  Lord  Brougham  and  Yaux,  in 
reference  to  the  said  petition  of  the  said  James  Shore,  was  so  directly 
opposite  of  the  trutn,  that  the  said  Henry,  Lord  Bishop  of  Exeter, 
stands  branded  as  a  careless  perverter  of  facts,  as  he  the  said  Thomas 
Latimer  lawfully  might,  for  the  cause  aforesaid,  which  are  the  same 
writing  and  publishing  as  are  in  the  said  first  and  fourth  counts 
respectively,  and  in  tne  introductory  part  of  this  plea  mentioned. 
And  this  tne  said  Thomas  Latimer  is  ready  to  verify,  &c.  Wherefore 
he  prays  judgment  if  our  said  Lady  the  Queen  will  or  ought  further 
to  impeacn  lum  of  and  concerning  the  premises  in  the  introductory 
part  of  this  plea  mentioned,  and  that  he  the  said  Thomas  Latimer 
may  be  dismissed  and  dischsurged  of  the  court  hereof  and  concerning 
the  premises  last  aforesaid. 
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And  as  to  the  plea  of  the  said  Thomas  Latimer,  by  him  secondly 
above  pleaded,  the  said  coroner  and  attorney  of  our  said  Lady  the 
Queen,  in  the  court  of  onr  said  Lady  the  Queen,  before  the  Queen 
herself,  who  proseouteth  for  our  said  Lady  the  Queen,  in  this  behalf, 
being  present  here  in  court,  having  here  the  said  nlea  of  the  said 
Thomas  Latimer,  by  him  secondly  above  pleaded  in  bar,  for  our  said 
Lady  the  Queen,  saith  that  for  anything  by  the  said  Thomas  Latimer, 
in  his  said  second  plea  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
barred  from  prosecuting  the  said  indictment  against  the  said  Thomas 
Latimer  of  and  concerning  the  premises  in  the  introductory  part  of 
the  said  second  plea  mentioned,  because  he  says  that  the  said  Thomas 
Latimer,  of  his  own  wrong,  and  without  the  cause  and  matter  of  defence 
in  his  said  second  plea  alleged,  falsely,  wickedly,  and  maliciously, 
wrote  and  published,  and  caused  to  be  written  and  published,  so  much 
of  the  said  alleged  libels  in  the  said  first  and  fourth  counts  respectively 
mentioned,  as  is  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  in  the  said  first  and  fourth  counts  of 
the  said  indictment  is  alleged.  And  this  the  said  coroner  and  attorney 
prays  may  be  inquired  of  by  the  county,  &c.  And  the  said  Thomas 
Latuner  doth  the  like. 
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FOEMS  OP  ^LEADINGS  IN  PROCEEDINGS  FOR 
LIBEL  (CIVIL). 


DsCLAiuLTIONS. 

In  the  Qaeen's  Bench  lor  Common  Pleas,  or  Ezoheqaer  of  Ploae]. 
The               day  of  ,  a.d. 

Middlee^}  A.  B.,  by  C  D.f  his  attorney  [or  in  person,  if  theplaiydiff 
towit.(a)>  does  not  cmpeour  by  attorney^  sues  JB.  F,,  for  that  the 
defencfamt  falsely  and  maficioasly  printed  and  published  of  the  plaintiff 
in  a  newspaper  called  "  "  Idie  words  following;  ^at  Id  to 
say,  '*  he  IS  a  regular  prover  under  bankruptcies,'*  the  defendant 
meaning  thereby  that  the  plaintiff  had  proved,  and  was  in  l^e  habit 
of  provmg  fictitious  debts  against  t&e  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious,  and  the  pliuntifT  claims 
£  .(«  

Gotmt  for  a  Newspaper  Libel  on  a  BMpowMT. 
(Iwnum  v.  Jenki/M,  not  reported.)(c) 
For  that  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  the  plaintiffs  were,  ana  still  are  the  owners  of  a 
fleet  of  steamers,  trading  and  plying  as  carriers  of  mails,  of  cargo, 
and  of  passengers,  between,  amongst  other  places,  Liverpool  and 
Hali&z ;  and  <n  the  said  then  fleet  of  steamers  one,  to  wit,  the  screw 
steamer  "  City  of  Boston,"  on  the  28th  of  January,  1870,  sailed  from 
Halifax  aforesaid,  with  mails,  passengers,  and  cargo,  bound  for  Liver- 
pool, and  thereupon  the  defendant,  to  wit,  on  the  12th  of  March,  1870, 
lalseljr  and  mahciouslv  caused  to  be  printed  and  published  of  the 
plaintiffs,  and  of  the  plaintiffs  in  the  way  of  their  trade  and  business 
of  carriers  by  sea  ana  shipowners  then  owning  (amongst  others)  the 
said  screw  steamer,  the  "  City  of  Washington,"  to  wit,  in  a  certain 
newspaper  called  the  Times,  and  in  the  form  of  a  letter  to  the  editor 
of  the  said  newspaper,  and  of  an  extract  from  a  certain  other  letter, 
which  letter  ana  extract  were  in  the  words  and  figures  following : 
"The  City  of  Boston.  To  the  editor  of  the  Times.  Sir,  I  be^  to 
send  to  you  an  extract  from  a  letter  dated  the  25th  ult.,  just  received 
from  a  Mali&x  merchant.  I  am,  sir,  your  obedient  servant,  Z.  March," 
and  which  said  extract  was  printed  and  published  next  after  the  said 
letter,  and  was  in  the  words  and  figures  following :  "  The  City  of  Boston 
(meaning  thereby  the  plaintiff's  said  screw  steamer,  Cit^  of  Boston), 
which  Btmed  hence  on  the  28th  January  last,  has  not  yet  arrived  in  Liver- 
pool. There  is  great  anxiety  felt  here  for  her  safety,  more  especially 
as  there  so  many  of  our  merchants  on  board,  as  you  will  see  by  the 
Ghronide  of  the  24th  ult.  She  was  deeply  laden  wiih  wheat  m  bags, 
bdng.  eighteen  inches  or  twebty  inches  deeper  than  the  inscuranoe 

I  As  to  the  venue,  tidt  anfe,  p,  640. 
)  Oommoii  Lftw  Prooadore  Act,  1862,  Schedule  B.,  38. 
^  J  This  ^bdaantkm  wai^  after  vwdlot  for  plaiatifE,  held  good  by  the  Oonrt  of 
Common  Pleas. 
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allows  (meaning  thereby  that  the  plaintiffs  by  themselves,  and  their 
agents  and  servants,  had  improperly  caused  the  said  ship  to  be  sent  to 
sea  overladen,  and  in  an  unscaworthy  condition).  She  sailed  from  here 
on  a  Friday  noon,  and  we  had  a  fearful  snowstorm  on  the  following 
Saturday  night.  If  she  encountered  this,  there  is  no  hope  whatever 
of  her  tummg  up.  I  believe  she  was  in  it,  as  the  Orontes,  which 
sailed  froia  here  two  days  before,  was  caught  in  it  off  Newfoundland, 
and  nearly  went  down.  Besides,  the  City  of  Boston  had  only  a  two- 
fan  screw,  having  broken  her  own  on  ner  outward  trip  (meaning 
thereby  that  the  plaintiffs,  by  themselves  and  their  agents  and 
servants,  had  improperly  sent  the  said  screw  steamer.  City  of  Boston, 
to  sea  in  an  unseaworthy  and  defective  state).  If  she  was  not  in  the 
storm,  and  has  lost  her  loose  screw,  she  has  been  driven  south,  and 
the  Azores  will  bring  her  up.  In  that  case  we  may  not  hear  of  her  for 
a  month  to  come ;  and  yet  I  cannot  believe  that  she  escaped  the  storm, 
but  went  down  three  weeks  ago.  I  hope  it  may  not  oe  so ;  it  will 
greatly  interfere  with  business,  as  a  great  many  of  our  merchants  are 
aboard.  Many  of  us  are  sending  home  buyers  by  this  boat,  having 
given  up  the  City  of  Boston  "  (thereby  meaning  that  the  plaintiffs  by 
themselves,  and  their  agents  and  servants  had  been  guilty  of  im- 
proper and  negligent  conduct  in  the  way  of  their  trade  and  business 
as  shipowners  and  carriers  by  sea,  and  had  negligently,  wrongfully, 
and  improperly  caused  the  said  screw  steamer.  City  of  Boston,  to  be 
sent  to  sea  in  an  improper  condition,  and  without  proper  equipments, 
and  in  an  unseaworthy  state).  *  And  by  reason  of  the  said  libel,  the 
plaintiffs  have  suffered  in  their  character  as  shipowners  and  carriers 
by  sea  of  mails,  of  cargo,  and  of  passengers,  and  their  said  trade  and 
business  have  been  seriously  injured. 


Pleas. 

Plea  of  the  G&nercd  Issue, 

In  the  Queen's  Bench  [<»•  Common  Pleas,  or  Exchequer  of  Pleas]. 
E.F.)  The  day  of  a.d. 

ats.  >-  The  defendant  by  ,  his  attorney  Im'  in  person]  says 

A.  B.)      that  he  is  not  guilty. 

Vide  ante,  p.  666. 


Plea  of  Jii^ilficiitlon  tJuU  tite  Libel  is  tnie. 

That  before  the  alleged  grievance  J.  K.  was  a  trader  subject  to  the 
statutes  then  in  force  concerning  bankrupts,  and  had  committed  an 
act  of  bankruptcy,  and  became  a  bankrupt  within  the  meaning  of  the 
said  statutes,  and  a  petition  for  adjudication  of  bankruptcy  had  been 
duly  filed  against  him  in  the  Court  of  Bankruptcy  for  the 
district,  and  he  had  been  duly  adjudged  bankrupt  by  the  said  court ; 
and  thereupon  the  plaintiff  falsely  and  fraudulently  pretending  to  be 
a  creditor  of  the  said  /.  K,  at  the  time  of  the  said  bankruptcy,  then 
assumed  to  prove,  and  in  due  form  of  law  proved,  against  the  estate  of 
the  said  J*.  K.  as  such  bankrupt  as  aforesaid  in  the  said  court  a  debt  of 
£  ,  but  the  same  was  a  fictitious  debt,  as  the  plaintiff  at  the  time 

of  so  proving  the  same  well  knew ;  and  before  the  alleged  grievance 
L.  M.  was  a  trader,  Ac.  [state  m  like  marmer  all  the  inst^mces  of  the 
plaintif  Jut/vvng  proved  fictitious  dehU."] 

(Bullen  and  Loake's  Precedents,  p.  723.) 
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Plea  of  Justification  to  Part  of  the  Libel. 
(Inman  v.  Jenkins ;  see  Declaration,  ante^  p.  743.) 
And  for  a  second  plea  as  to  so  much  of  the  declaration  as  relates  to 
tlie  publishing  by  the  defendant  of  the  words  that  the  defendants 
vessel  was  deeply  laden  with  wheat  in  bags,  being  eighteen  inches  or 
t"wenty  inches  deeper  than  the  insurance  allows,  the  defendant  sa^^s 
that  the  defamatory  matter  in  that  part  of  the  declaration  alleged  is 
true  in  substance  and  fact. 

As  to  pleas  of  justification  generally,  vide  ante,  pp.  558-565. 


Plea  denying  that  the  Plaintiff  ca/rried  on  the  Trade  alleged. 
That    the  plaintiff    did  not  carry  on  the  trade  or  business  of 
a  as  alleged. 

Vide  ante,  p.  584.  

Plea  of  a)h  Apology  and  Paynieut  into  Court  under 
6  "^  7  VicL  c.  96,  s.  2. 

That  the  alleged  libel  was  contained  in  a  public  weekly  newspaper 
[ar  periodical  publication]  ordinarily  published  at  intervals  not 
exceeding  {^or  exceeding]  one  week,  called  the  "  ,"  and  was 

inserted  m  such  newspaper  [or  periodical  publication]  without  actual 
malice  and  without  gross  negligence ;  and  before  [or  at  the  earliest 
opportunity  after]  the  commencement  of  this  action  the  defendant 
inserted  in  such  newspaper  [or  periodical  publication]  a  full  apology 
for  the  said  libel  [or  offered  to  publish  a  full  apology  for  the  said  libel 
in  any  newspaper  or  periodical  publication  to  be  selected  by  the 
plaintiff]  according  to  the  statute  in  such  case  made  and  provided ; 
and  the  defendant  brings  into  court  the  sum  of  £  by  way 

of  amends  for  the  injury  sustained  by  the  plaintiff  by  the  pubhcation 
of  the  said  libel,  and  says  that  the  said  sum  is  enough  to  satisfy  the 
claim  of  the  plaintiff  in  respect  thereof. 

(Bullen  and  Leake's  Precedents,  p.  726.) 

See  Joiies  v.  Mackle  (L.  Rep.  3  Ex.  1).  Vide  ante,  pp.  566-568  and 
590.  

Notice  of  Intention  to  give  Evidence  of  an  Apology  in  Mitigation  of 

Damages  under  6  §r  7  Vict.  c.  96.,  s.  1. 
In  the 

Between  A.  B.,  plaintiff,  and  E.  F.,  defendant. 
Take  notice  that  the  defendant  intends,  on  the  trial  of  this  cause,  to 
give  in  evidence,  in  mitigjation  of  damages,  that  he  made  [or  offered] 
an  apology  to  the  plaintiff  for  the  defamation  complained  of  in  the 
declaration  herein,  before  the  commencement  of  this  action  [or,  as 
soon  after  the  commencement  of  this  action  as  there  was  an  oppor- 
tunity of  making  or  offering  such  apology,  the  action  having  been 
commenced  before  there  was  an  opportunity  of  making  or  offering 
such  apology]. 

Yours,  &c. 
Q.  JL,  defendant's  attorney, 
To  Mr.  (7.  D.,  plaintiff's  attorney,  [o?-  agent.] 

[or  agent.] 

(Bullen  and  Leake's  Precedents,  p.  726.) 
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ABRIDGMENTS: 

when  bond  fide,  do  not  infringe  copyright,  188-192 
of  work  of  fiotion,  192-194 

AOOORD  AND  SATISFACTION: 

may  be  pleaded  in  action  for  libel,  568 

evidence  of,  690 

AOOOUNT,  Me  Rbmbdibs  iob  iNTRiiroaxniT  ov  Goptbioht. 

AOQUIESOENGE: 

in  infringement  of  copyright,  disentitles  to  relief  in  equity,  102 

ACTION  FOR  LIBEL: 

who  may  bring  action,  538 

when  libel  is  on  married  woman,  ib. 
on  partners  in  trade,  ih, 
on  joint-stook  company  or  corporation,  ih. 
alien  friend  may  sue,  though  domiciled  abroad,  589 
effect  of  joining  too  many  plaintiffs,  ib. 
nonjoinder  or  misjoinder  of  plaintiffs  may  be  amended,  ib, 
mnst  be  brought  within  six  years,  ib. 
yenne  may  be  laid  in  any  county,  540 

may  be  changed,  ib, 
who  are  liable  as  defendants,  ib. 

where  there  is  a  joint  publication  by  several,  ib. 
*  infant  may  be  sued,  641 
corporations  and  joint-stock  companies  may  be  sued,  ib. 
husband  and  wife  mnst  be  joined  in  actions  for  libels  by  wife,  t6. 

except  after  divorce  or  judicial  separation,  ib. 
introductory  averments  in  declarations,  542,  548 
forms  of  declaration,  548,  748 
allegation  of  malice  not  necessary  in  declaration,  648 
falsehood  of  libel  should  be  alleged,  ib. 
declaration  must  show  a  publication,  ib. 

and  state  publication  of  and  concerning  plaintiff,  544 
must  set  out  libel,  ib. 

but  not  whole  of  libel,  ib. 
must  not  omit  any  part  material  to  sense,  545 
several  libels  in  one  publication  may  be  declared  on  in  same  count,  547 
but  not  several  paragraphs  in  different  numbers  of  a  newspaper,  ib. 
libel  in  foreign  language  mnst  be  set  out  in  original,  with  translation,  ib. 
when  innuendoes  are  necessary,  547,  548,  549 
to  explain  ambiguity  in  liuiguage,  549 
where  libel  is  ironioid,  551 
to  connect  libel  with  plaintiff,  552 
innuendo  may  put  any  construction  on  words  of  libel,  554 
consequence  of  jury's  nesativing  meaning  jAit  by  innuendo,  564,  555 
how  damages  may  be  claimed,  ^5 
various  kinds  of  defence  open  to  defendant,  556 
effect  of  plea  of  not  guilty,  568,  587 
defence  in  case  of  publication  of  parliamciirtary  reports,  Ac  557 
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ACTION  FOR  LIBEL  (continued)-^ 

juBtiflcation  must  be  specially  pleaded,  558 

how  pleaded,  when  charge  is  general,  ib. 

general  plea  of,  allowed,  on  condition  of  particiiIarB  l>elng 

famished,  560 
where  charge  in  libel  is  specific,  561 
may  be  pleaded  to  part  of  deduntion,  562 
of  substance  of  libel  is  sufficient,  563 
when  defendant  may  plead  or  demur  to  part  of  libel,  564 
defendant    may   justify  words  of   libel  with   or  without  meaning 

innuendo,  ib, 
defendant  not  allowed  to  justify  other  imputations  in  libel  not  set  out 

in  declaration,  565 
previous  publication  of  libel  by  another,  no  justifloation,  ib. 
privilege  sometimes  specially  pleaded,  ib, 
plea  of  apology  and  payment  into  court,  566 

whether  other  pleas  can  be  pleaded  with,  567 
evidence  of  apology  may  be  given  in  mitigation  of  damages,  568,  .^'Jo. 

{See  Damaobb.) 
defendant  may  plead  accord  and  satisfaction,  568 
Statute  of  Limitations  must  be  pleaded  specially,  ib. 
on  wife,  plea  that  she  was  not  wife  of  male  plaintiff,  569 
plea  in  abatement  rarely  available,  ib, 
defendant  may  demur  to  declaration,  570 
plaintiff  may  reply  specially  to  pleas,  571 

or  new  assign,  ib. 
how  discovery  is  to  be  obtofned,  571,  572 
plaintiff  may  administer  interrogatories,  572 

but  defendant  may  refuse  to  answer  where  answer  would  tend  to 
criminate  him,  578 
plaintiff  may  obtain  inspection  of  documents,  574 

and  so  may  defendant,  ib. 
commission  may  be  obtained  to  examine  witnesses,  ib, 
plaintiff  always  entitled  to  begin  at  trial  of,  575 
libel  must  be  put  in,  577 
court  may  amend  variance,  ib. 
introductory  averments  need  not  be  proved,  578 
proof  of  innuendoes,  ib. 

express  malice  to  rebut  privilege,  579.     {See  Maucss.) 
evidence  of  damage,  see  Damagks. 
plaintiff  may  anticipate  justification  and  rehut  it,  585 
defendant  may  prove  omission  by  publisher  of  material  portion  of  his 

manuscript,  ib. 
libel  published  by  plaintiff's  contrivance,  how  far  a  defence  to  action,  ib. 
defendant  may  prove  that  he  was  not  author  and  published  innocently  586 
plea  of  justification,  how  proved,  587.    {See  Justdigahon.) 
record  in  a  criminal  ccwe  not  admissible  to  prove  or  disprove  truth  of 

libel,  588 
proof  of  apology  and  payment  into  court,  590 
defendant  may  give  evidence  to  negative  actual  malice  and  in  mitigation 

of  damages,  590 
whether  evidence  can  be  given  as  to  existence  of  rumours  to  same  effect 

as  Ubel,  591-594 
proof  of  truth  of  imputations  by  defendant,  594 
defendant  cannot  inquire  into  plaintiff^s  religious  opinions,  594 
evidence  of  plaintiff^s  conduct  m  provoking  the  libel  may  be  given,  ib. 
judge  is  not  bound  to  state  hia  opinion  to  jury,  595 
proper  question  for  jury,  ib. 
bill  of  exceptions  may  be  tendered,  t6. 
when  plaintiff  should  have  damages,  separately  assessed  on  several 

counts,  595 
ooets  of  successful  party,  596.    {See  Oosn.) 
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ACTION  FOR  LIBEL  (continued)— 

jury  should  not  be  told  what  dunaffes  will  carry  costs,  597 
when  new  trial  will  be  granted.    (See  Nbw  Tbial.) 
leave  to  move,  advantage  of,  600 
when  defendant  should  moye  in  arrest  of  judgment,  ib. 

AOTS  OF  PARLIAMENT: 
oopyright  in,  41 

ADAPTATION : 

to  English  stage  of  dnunatic  pieces  published  abroad,  140 

ADMINISTRATION  OF  JUSTICE: 

comments  upon,  see  Comtkmpts  (Libbu^tjb)  and  Commbntb  on  Matters 
ov  PuBUO  ImsBnr. 

ADVERTISEMENTS: 

in  newspaper  respecting  stolen    goods,  prohibited  under  a  penalty, 

266,267 
on  wrappers  of  magazines  or  reviews,  payment  of  compos!  ton  for,  291, 292 
of  rewards  for  evidence,  a  contempt  of  court,  377 
for  information,  how  far  privileged,  431 
comments  on,  protected,  464,  455 

AFFIDAVITS: 

verifying  certificate    of   publication    of  parliamentary   papers    being 

authorised,  497 
in  moving  for  criminal  information  for  libel,  503,  507 
of  defen&nt  in  mitigation  of  punishment,  534 
of  prosecutor  in  aggravation  of  punishment,  535 
practice  on  reading,  when  defendant  brought  up  for  judgment,  538 

AGENT: 

liability  for  libel  published  by,  518-521,  526,  626 

AGGRAVATION  OF  PUNISHMENT: 
for  libel,  affidavits  in,  586 

AGGRIEVED: 

who  is  a  person,  within  5  A  6  Vict  c.  45,  s.  14,  94,  123 

ALIEN: 

acquisition  of  copyright  here  by,  28 

whether  residence  in  British  dominions  at  date  of  publication  is  neces- 

saiy  in  order  to  acquisition  of  copyright  by,  25-4d 
residence  by,  in  any  part  of  British  dominions,  at  date  of  publication  is 

sufficient,  88 
eopyzic^t  of,  in  unpublished  works,  86 
friend  may  sue  for  libel,  though  domiciled  abroad,  539 

ALBfANACS: 

oopyright  in,  89,  40 

ALTERATION: 

of  author's  work  before  publication,  69,  60, 281 

of  painting,  drawing,  or  photograph,  after  sale  by  author,  209 

AMENDMENT: 

of  registration  of  copyright  in  books,  93 

designs,  618 
of  variance  in  proceedings  for  libel,  622,  577,  687 

AMERICA: 

law  of  copyright  in,  242-249.    {See  Cofybiqbt.) 

ANALYSIS,  see  AjBUDOifMinn. 

ANIMUS  FURANDI: 

whether  essential  to  piracy,  181-184 

APOLOGT: 

with  payment  into  eonrt,  plea  o^  in  action  for  libel,  666 
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APOLOGY  {continuedy- 

whether  other  pleas  can  be  pleaded  with,  567 

evidence  of,  may  be  given  in  mitigation  of  damages,  568,  595 

what  evidenoe  of,  moat  prove,  590 

how  to  be  inserted  in  newspaper 

form  of  plea  of,  745 

notice  of  intention  to  give  evidence  of,  in  mitigation  of  damages,  745 

ARRANGEMENTS: 

between  authors  and  publishers,  see  GoimuoiB  bbtwebn  Authobs, 

PUBUSSBBB,  PbINTBBS,  &0. . 

ARREST  OF  JUDGMENT; 

in    criminal    prosecutions    for   libel,  531,  582.     {See    PBOSBCunoifB 

(CBDUirAL)  FOB  LiBBL.) 

in  action  for  libel,  600 

ARTICLE:* 

for  periodical  publication,  see  Pxbiodiqau. 

ARTIST: 

criticisms  on  works  of,  456 

reservation  by,  of  copyright  in  sold  painting,  drawing,  or  photograph, 
119,  120 

form  of,  721 
agreement  by,  to  assign  copyright  to  vendee  of  painting,  drawing,  or 
photograph,  120 

form  of,  722 

ASSESSING  DAMAGES : 

In  action  for  libel,  595,  596.    (See  Damaobs.) 

ASSIGNMENT  OF  COPYRIGHT,  see  TaAMansB  or  Coptbioht. 

AUTHOR: 

who  may  be  considered,  78,  79 

of  book,  whether,  in  order  to  copyright,  there  must  be  a  known,  77 

of  operatic  score,  who  is  considered,  78,  134 

right  of,  when  contributor  to  a  periodical,  see  Pebiodigals. 

criticisms  on  works  of,  450-454 

false  imputation  of  being,  454 

remedy  of,  for  inaccurate  edition  of  his  work,  281 

proof  of  publication  of  libel  against,  517 

(See  CoimuGTB  bbtwebn  Authobs,  Pubushbbs,  PBniTBBB,  &a) 

AVERMENTS: 

when  introductoiy,  are  necessary  in  indictment  for  libel,  523 

of  plaintifiTs  avocation,  sometimes  material  in  actions  for  libel,  584 

in  actions  for  libel,  542 

need  not  be  proved,  578 

BAIL: 

where  person  charged  before  justices  with  publication  of  libel,  512 

BANKRUPTCY: 

effect  of,  on  ownership  of  copyright,  149 
of  newspaper,  150 
whether  penalties  for  piracy  of  paintings,  ieo.  are  provable  under,  228 

BASE  COPY: 

meaning  of,  107 

BIBLE: 

copyright  in  English  translation  of  the,  87, 88 

BILL  OF  EXCEPTIONS: 

may  be  tendered  in  action  for  libel,  596 

BLACKLIST: 

liability  I6r  pnblioation  in,  461,  462 
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BLASPHEMOUS  OONTSAOT: 
CMino^  bd  Mifovoed,  9 

BLASPHEMOUS  PUBLICATIONS: 

groimcUi  of  legal  interferwoe,  297,  999 
in  what  o£F«dc6  oonsistB,  299 
common  law  decisioni  as  to,  299,  800 
lagialatlTe  enaotmento  as  to,  801, 802 
what  forma  of  religion  may  be  ittaeked,  808 
liow  far  Itterty  of  diaenaaion  is  aHMrad,  808-807 
definition  of,  in  New  ToA  eriminal  ooib^  804, 805 
proseention  for  publication  of  Shelley's  poems,  807-^809 
how  pnnisbable,  810.    (S^e  PgofiSOonOM  (Obpuxal)  ipn  Libkl.) 
Scotohlawasto,810,811 
jwatiflcation  not  allowed  in  proeeontionf  for,  528 
copies  of,  may  be  seized  after  yerdict  or  judgment  by  default,  586 
and  after  final  Judgment  disposed  of,  537 

BOARD  OF  GUARDIANS: 

reporto  of  meetings  of,  490 

BOARD  OF  TRADE: 

may  extend  duratioa  of  oqayiJ|^  in  designs,  600 

may  extend  pexiod  for  whicJi  designa  may  be  provisionally  registered,  620 

directions  for  registering  designa  issued  by,  709-718 

BOOK: 

meaning  of,  within  Oopyrigfat  4^^  75 
duration  of  copyright  in,  76,  77 

whether,  in  oraer  to  copyright,  there  must  b^  a  known  author,  77 
who  may  be  considered  author  of,  78 

how  far  originality  is  required  in  order  to  confer  copyright,  79,  80 
copyright  in,  where  eubjeet  is  common,  81-84 
copyright  in  engravings  forming  part  of,  85 
oopTright  may  be  of  part  of,  85 
registration  of  copyright  in,  86-88 
delivery  of  copies  of,  to  libraries,  94-96 
consequence  of  non-dfeliyeiy,  96 
power  of  Priyy  Oouncil  to  license  publication  pf ,  97 
registration  of  copyright  in,  under  Iptoma^iQi^l  Copyright  Act,  184 
(See  RKHsnuTioii,  Coi^YBlQiiT,  and!  Psbact.) 

BRITISH  MUSEUM: 

delivery  of  oopiea  ol  l^ks  to,  94-97 

to^  under  i^ttmAtional  copyright,  186. 

BUSTS: 

copyright  in,  ses  Soqlptdbi,  MoDua,  amd  Bovn. 

CALENDAR: 

piieeyof,ir8 

CAMBRIDGE: 

copyright  of  University  of,  tee  UiOTHnTOB. 

CARICATURES: 

libeb  by  meana  0^888 

CERTIORARI: 

lemoval  of  indiefcnieiit  for  libel  by,  616 

CHARITABLE  INSTITUTIONS: 

oosunento  on  oondnot  of,  440-443 

CHARTS: 

oopyrii^  in,  109.    {SeelbntLkynm,) 

CIRCULARS: 

ianFrote6to4»4M 
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COLLEGE  COPYRIGHT: 

in  books,  of  Umyersities  of  Oxford  and  Cambridge,  nnd  Scotch  Univer- 
,  Bities,  47,  48 

of  Eton,  Westminster,  and  Winchester,  47 
i  of  Trinity  College,  Dnblln,  48 

r  COLONIAL  COPYRIGHT,  126-180 

power  to  suspend  in  certain  cases  prohibitions  against  importation  into 

colonies  of  foreign  reprints  of  books,  126.  127 
colonies  who  have  brought  themselves  within  10  &  11  Vict  c.  95  ;  127 
(See  India,  Coptbioht  in.) 
i  COLONIES: 

works  published  in  are  foreign  works,  129,  130 
f  power  of  courts  of,  to  commit  for  contempt,  869 

1  power  of  Legislative  Assemblies  of,  to  commit  for  contempt,  351-354 

COMMENTS  ON  MATTERS  OF  PUBLIC  INTEREST : 
'  publications  protected  as  being,  438-457 

not  privileged  in  the  strict  sense  of  the  term,  433,  438,  439 
limits  allowed  to  public  criticism,  434 

honest  belief  alone  will  not  justify  defamatory  publication,  435 
what  degree  of  latitude  is  allowed  in,  439,  440 
examples  of  matters  of  public  interest,  440,  ei  aeq. 
I  debate  in  Parliament,  440 

working  of  college,  hospital,  or  other  public  institution,  ih, 

management  of  a  parochial  charity,  443 

unpublished  sermons,  444 

judicial  sentences  and  decisions,  ih, 

evidence  of  witnesses,  445 

management  of  a  church,  ib. 

advertised  new  medical  cure,  ih. 

proceedings  of  archsdological  association,  446 

appointment  of  member  of  Parliament  to  arecordership,  ib. 
,  pubhcation  in  course  of  a  public  controversy  between  two 
clergymen,  447 

report  of  committee  of  a  Reform  Union,  ib, 

the  proprietor  of  ZadkieVs  AlmUnac,  448 

theatrical  and  musical  performances,  449 

floral  exhibitions,  450 

reviews  of  books,  450-454 

false  imputation  of  authorship,  454 

advertisements,  circulars,  and  handbills,  454^56 

books  privately  circulated,  456 

pictures  publicly  exhibited,  ih. 

architecture,  457 

COMMONS,  HOUSE  OF: 

libollouB  contempts  of,  see  Paruambnt  (Libeu  on  Hou8B8  of). 

COMPANY,  JOINT-STOCK : 
may  sue  for  libel,  538 
and  be  sued  for  libel,  541 

COMPARISON ! 

of  handwriting  in  proving  publication  of  libel,  518 

CONFIGURATION ; 

utility  of  design  must  be  produced  by  shape  or,  603 

CONTEMPTS  (LIBELLOUS)  I 

of   Houses  of   Parliament,    344-^7.    {See  Pabtjambnt  (Libbu   on 

Houses  of.) 
of  courts  of  justice,  357-379 
various  kinds  of,  357 
how  punishable,  857,  879 
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CONTEMPTS  (LIBELLOUS)  (o»i/titic«d>- 
of  oeurtB  of  jnstioe  (oontmusdy— 

UbeUing  Judge  at  ohamben,  SeO,  361 

when  court  is  not  sitting,  868 

whether  proceedings  most  be  pending,  878 

temperate  diacnssion  of  decisions  not  prohibited,  861,  862 

by  publication  of  party  to  a  suit,  864-^866 

disonotion  between  pablication  by  party  to  suit  and  bv  newsnaner 

reporter,  576  *^*^ 

by   publications   which    tend    to    prejudice   hearinir   of   cause. 

870-878,877 
party  supplying  newspaper  with   information   cannot   complain 

of,  875 
publication  by  one  party  does  not  Justify  publication  by  the  other,  ib. 
liability  of  editor  for  insertion  of  anonymous  letters,  874 
by  adyertisement  of  rewards  for  eyidence,  877 
of  colonial  courts,  869 

Scotch  Uw  as  to,  867,  868 

CONTINUATION: 

of  work,  right  of  author  to  puUish,  281 

CONTRACTS    BETWEEN   AUTHORS,   PUBLISHERS,  PRINTERS,  4a 

268-295 
foundation  of,  268 

agreement  not  to  be  performed  within  a  year,  268 
contract  may  be  collected  from  a  number  of  papers,  269 
defectiye  form  of  agreement,  270 
duty  of  fixing  price  and  choosing  embellishments,  270 
right  to  fix  time  and  mode  of  publication,  270 
how  agreement  for  division  of  profits  after  payment  of  expenses  may  be 

regarded,  272 
power  to  put  an  end  to  agreement,  272 
meaning  of  «*  edition,"  278,  274 
licence  to  publish  cannot  be  assigned,  275 
representatiyes  of  deceased  author  entitled  to  payment  for  unfinished 

work,  277 
for  compodtion  of  a  work,  specific  performance  of  not  decreed,  277 
but  either  party  may  be  made  liable  in  damages  for  breach  of,  278 
not  to  sell  under  a  certain  price,  279 
to  print  within  a  specified  time,  ib. 
for  sale  of  copyright,  specific  performance  of  decreed,  280 
warranty  on  sale  of  copyright,  280 
contnusts  between  joint  owners  of  copyright,  ib. 
alteration  of  work  by  publisher,  281 
injunction  not  granted  to  restrain  publication  on  account  of  non-payment 

of  author,  ib, 
right  of  author  to  publish  continuation  of  his  work,  ib, 
contnust  not  to  compose  for  any  other  than  a  particular  theatre,  282  ^ 

not  to  pubhsh  a  work  which  would  prejudice  another  work,  ib, 
agreement  for  use  by  one  newspaper  of  matter  and  type  of  another, 

286-288 
contnust  to  print  is  not  within  17th  section  of  Statute  of  Frauds,  289 
printer's  lien  for  general  balance,  289,  290 
customs  of  trade  between  printers  and  publishers,  290,  291 
payment  of  compositors  for  adyertisements  on  wrappers,  291,  292 
contract  by  printer  to  insure  against  loss  by  fire,  298 
of  an  illegal  or  immoral  character,  298-295 
forms  of  agreement  between  authors  and  publiahers,  714-721 

CONTRIBUTORS : 

to  periodicals,  tee  FXBiooiOALa. 

OCC 
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OOKVENTIONS,  mb  Imtibnaiionil 

COPY. 

meaning  of  in  Copyright  Acta,  68S 

COPYRIGHT : 

of  alflofoIlfnBtam»3 
in  wfamt  works  it  exIiH  9 
MQordiiigto  AmevkMOi  knr,  244 
exiats  only  in  innocent  works,  3-9 
nol  in  illeflMH  ow  iMMMisl  worka^  i 

or  in  work  pabliahed  in  another's  name  with  intent  to  deoeiTe,  10 
cuu8t«  in  leMen,  11 

whether  priYate  or  of  a  literaiy  character,  14 

and  wAutiMr  written  for  proat  or  olherwisei)  16 

ttMept  in  oeitain  caMO,  U-18 
who  may  poesees,  22 
according  to  American  law,  244 
whether  an  alien  mnst  reside  here  at  time  of  pabUeatiea  te  order  to 

acquire,  25-33 
area  of,  86 

where  British  subject  first  paUisfaeB  abn«d^  85 
crown  and  college,  see  Cbowh  CapnuGBT;  Colliqi  Coptuobt;  and 

XJnTmunmk 
in  nnpublished  works,  see  Unpublishkd  Wobu. 
in  published  works,  whether  existing  at  common  law,  68,  64 
foundation  of  in  published  works,  65 
who  is  entililed  to,  as  author,  78,  79 
in  books,  75-97 

deflnitiott  of,  75,  244 

duration  of,  76,  77 

aooordiBg  to  American  law,  242,  248 

may  be  of  part  of  a  work,  86 

whether  there  must  be  a  kiiown  author,  77 

how  far  originality  is  necessary  to,  79,  80,  245 

where  subject  is  conmon,  81,  et  Mq^ 

registiMfeioB  of  proprietorship  of,  86,  87 
form  of,  88 

effeet  of  non-registration  on,  89, 90 

effeoi  of  inaeoarate  registration  on,  90,  92 
in  periodicals,  97-106.    (iSes  PwoDnAJUL} 
in  engrarings  and  prints,  106-114.    (Sss  J&NOBAVXKQa.) 
in  dntmatle  and  musical  oonpositions,  114-118.    (See  DsAiuno  and 

MunoAL  Rkpbbbbmtation,  asd  Puobmahob.; 
in  paintings,  drawings,  and  photographs,  119-123.    {Sm  PAZmNoa, 

Dbawdiqb,  ahd  Pbotoorafbb*) 
Ml  Boulpture^  models,  and  busts,  124-126.    (iSes  Soolptdbi^  Hfnirmi,  ahd 

BUBH.) 

in  designs,  602-628.    (S»  DibuhibO 

eoleolal,  126-130L    (See  Oou>iaAL  Ooptbigbt.I 

indiaB,  1^7-130 

intemalienaiv  180-148.    (Sm  Imtbhatiohal  Ooptbi6RX.> 

assignment  of,  150-168.    {See  Tbanstsb  or  Coptbioht.) 

spedOe  perfonaance  o^  oontraot  for  sale  of,  280 

warranty,  on  sale  of,  t&. 

howfa]fdivMble»150, 151 

t&t  limited  period,  purehaaer  of,  aoay  sell  coniaB  after  earoiration  of 

period,  275 
infringement  of,  168-216.    {See  PXBAor.> 
remedies  fer  infringsment  of,  216-241.    ^See  Ebmsdiu  sor  Ixnaam^ 

wan  OF  COFTBIOHT.) 

American  law  of,  242-249 

(S00BOOK;  RaanffiBAttoii*) 
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CORPORATION! 

nurf  me  fbr  «  Ebefm  it,  589 

and  be  sued  lor  libel,  541 
OOSTS : 

of  prooeedings  for  infringement  &f  copyright  in  designs,  62? 

of  proseontor  for  libel,  wlxea  Mr»Ue,  589 

defendant  on  acquittal  entitled  to,  from  private  proaecntor  for  Ul^l^  ib. 

of  action  for  libel,  where  jury  award  a  sum  not  exceeding  W.,  B^ 

where  action  is  brought  in  local  ootrrt  ef  reM«d,  ib, 
where  in  superior  court,  yerdict  is  under  40f»,  597 

Jury  should  not  be  told  what  damages  will  carry,  ik 

where  seyeral  issues,  ib. 

what,  embraced  under  general  costs  of  cause,  598 
COUNTY  COURT : 

Jurisdiction  in  actions  for  libel,  596,  597 

in  case  of  piracy  of  dsaigns,  697,  698 
COURTS  OF  JUSTICE: 

libellous  contempts  of,  me  CoimMPTS  (LiBBLLGlinii) 

CRIMINAL  INFORMATION : 

for  libel,  tee  Pbobbodiioiu  (Cbdoiial)  vob  Losl. 
CRIMINAL  WORK: 

•  no  copyright  in,  8-5 
Jurisdiction  of  equity,  in  case  of,  5-7 

CRITICISMS,  tee  CoHXDraa  oh  Mathmu  of  Pubuo  Intuwt. 

CROWN  COPYRIGHT: 

in  English  translation  of  Bible,  87,  88 

in  Prayer-book,  88 

hi  Lilly's  Lathi  Onmmar,  89 

in  almanacs,  89,  40 

in  Acts  of  Parliament,  and  other  State  documents,  41 

hi  reports  of  Judicial  proceedings,  42-44 

CUSTOMS: 

of  trade  between  printen  and  pabUshers,  290,  291 
DAMAGES: 

action  for,  in  case  of  infrhigement  of  copyright  fas  unpublished  works, 
216 

hi  case  of  InlrbigeDMMt  of  pubHshed  works^  118 
how  claimed  in  action  for  libel^  555 
amount  of,  is  matter  for  Jury,  582 
plaintiff  may  offer  eridence  in  aggrayatioD,  588 
Jury  not  to  take  hite  ibeonnt  aotiona  pending  against  otiwr  parties  for 

same  Kbel;  ib. 
defendant's  conduct  may  influence  amount  d,  tA. 
gross  ne^Kgence  ih  insertlag  libel,  may  be  oonsidaMd  by  Jury  ha  assess- 

aetoallf  snstafaied,  plahitiff  may  give  dyideaee  of,  wImm  libel  is  pub- 
lished ef  him  In  the  war  of  his  trade,  568,  584 
plaintiff  not  allowed  to  giye  eyideace  of  special,  not  stated  In  declara- 
tion, 585 
defendant  may  giye  eridence  in  miUgaticB  of,  590 
plaMI£hi  ooMdttct  h)k  pvoyotaing^  libel,  may  be  given  hi  mitigaliMs  of,  594 
when  plaintiff  should  haye,  separately  asssosod  on  seyeral  eoonta,  595 
new  trial  not  granted  merely  on  aeoewit  el  inadequaey  e^  600 

DEAD: 

Ubelonthe^419,420 

intent  must  be  prored  in  proeeoutlott  fbr,  528 

DEBATES  (PARLUMBMTART),  ses  RvoBi*  (Niwvain^ 

OCC  2 
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DECLARATION : 

forms  of  in  aotioiu  for  iiifrizigemant  of  oopyright,  738>729.  (Sec  Forms.) 
in  aotion  for  libd,  648,  743 

(See  AonoM  fob  Libbl,  and  Fobmb.) 

DEFENCE: 

to  action  for  libel,  «ee  AonoH  fob  Libbu 

DEFENDANTS : 

in  aotion  for  libel,  who  are  liable  as,  640,  541 

DEMURRER: 

not  often  found  in  actions  for  libel,  570 

DEPOSIT: 

of  copies  of  books  at  Stationers*  Hall,  94,  95 
under  International  Copyright  Act,  135 

DESIGNS,  COPYRIGHT  IN,  602-628: 

of  twofold  character,  602 

for  ornament,  ib, 

for  purposes  of  atility,  608 

must  depend  on  shape  or  configuration,  ih. 

exists  in  new  combination  of  old  patterns,  605 

where  combination  constitutes  one  design,  606 

duration  of  in  designs  for  ornament,  608,  609  ^ 

in  designs  for  purposes  of  utility,  609 
may  be  extended  by  Board  of  Trade,  609,  717 

order  for  extension  of  term  must  be  registered,  609 

consequence  of  registering  under  wrong  class,  ib* 

who  is  proprietor  of  copyright,  609,  610 

two  requisites  to,  610 

effect  of  sale  without  mark  of  registration,  611-618 

appointment  of  registrar  of,  618 

duties  of  registrar  of,  614 

certificate  of  registration  to  be  given,  615 
what  certificate,  proYos,  615,  616 

where  drawings  may  be  dispensed  with,  616 

discretionary  power  Tested  in  registrar,  subject  to  iqppeal,  i6. 

pattern  may  be  registered,  617 

registered  designs  may  be  inspected,  617,  618 

fees  on  registration,  712,  718,  716 

penalty  for  wrongfully  using  mark  denoting  registered  design,  618 

may  be  provisionally  registered,  619 

form  of  application  for  provisional  registration,  709 

certificate  of  provisions!  registration  to  be  given,  620 

protection  afforded  by  provisional  registration,  ib. 

exhibition  of  provisionally  registered  designs  in  certain  i^aoes,  not  to 
defeat  copyright,  Uf. 

defeated  by  sale  of  articles  provisionally  registered,  621 

books,  &c  not  to  be  removed  for  evidence  without  judge's  order,  ib. 

Judge  may  order  copies  of  documents  to  be  given  for  evidence,  tb. 

all  documents  signed  and  sealed  by  the  registrar  to  be  evidence,  622 

may  be  transferred  by  writing,  622,  710,  717 

form  of  transfer  and  authority  to  register,  622 

form  of  request  to  register,  623 

form  of  particulars  to  be  ffiven  in  case  of  designs  for  useful  purposes,  715 

infringement  of,  623,  624 

remedies  for  infringement  of,  625-628 

declaration  for  infringement  of  copyright  in  designs  for  omamentsl 
purposes,  728 

declaration  for  infringement  of  copyright  in  designs  for  useful  pur- 
poses, 729 

directions  issued  by  Board  of  Trsde  as  to  registration  of,  709-718 
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1)BV0LUTI0N: 

of  oopyright,  148,  149 

DICTIONARY : 

piracy  of,  178,  179 

DIGESTS: 

when  bondfidcj  do  not  infringe  oopyright,  194-196 

DIRECTORY: 

piracy  of,  174-178 

DISCOVERY : 

of  proprietorB,  printers,  or  pabliBhers  of  newspapers,  257-259,  571,  572 

DIVISIBILITY  OF  OOPYRIGHT,  150,  151 

DRAMATIC  COMPOSITION : 
oopyright  in,  60, 114 

not  lost  by  preyiooB  representation,  57 
definition  of  dramatio  piece,  116 
introduction  to  a  pantomime  is  a  dramatio  piece,  1 17 
assignment  of  copyright  in,  does  not  conVey  right  to  represent,  116 
copyright  in  mnsical  composition  accessory  to,  117 
registration  of,  nnder  International  Copyright  Act,  184 
transfer  of  copyright  in,  163 
remedy  for  infringement  of  oopyright  in,  226 

DRAMATIC  AND  MUSICAL  REPRESENTATION  AND  PERFORMANCE 
(RIGHT  0F>  114-118: 

what  is  a  first  publication  abroad,  56 

ia  not  a  publication  of  play  itself,  57 

statutory  right  of  sole,  114,  115 

duration  of  sole,  115 

registration  of  copyright  in,  ib, 

remedies  for  infringement  of  oopyright  in,  116 

not  conveyed  by  asaignment  of  copyright  in  piece,  ib. 

under  International  Oopyright  Act,  189 
conyention  with  France,  146 
^   transfer  of,  163-165 

in  what  infringement  of  consists,  211 

how  consent  to  performance  may  be  giyen,  ib, 

onus  of  proving  consent,  227 

written  introduction  to  a  pantomime,  is  within  protection  of  Act,  212 

ignorance  does  not  excuse  infringement  of,  ib. 

what  is  a  place  of  dramatio  entertainment  within  Act,  213 

no  person  liable  to  action,  who  does  not  take  part  in  representation, 
213-215 

what  is  a  representation  is  a  question  for  jury,  215 

remedies  for  hifringement  of,  226,  227.    {See  Remhdim  fob  Imvbingb- 

MBNT  OV  COFTBIQHT.) 

within  what  time  proceedings  for  infringement  of,  must  be  commenced, 

227 
comments  on,  protected,  449 
declarations  for  infringement  of,  726,  727 

DRAWINGS: 

copyright  m,  119-123.    {See  Paintinqs,  DR^wnros,  axid  Photogkapiib.) 
no  copyright  in  libellous,  immorai,  or  irreligious,  11 
transfer  of  copyright  in,  166,  167 
piracy  of,  208-210 

DUBLIN :  

copyright  of  University  of,  see  UNivBRmiBB. 

ECCLESIASTICAL  COURTS: 

jurisdiction  of,  in  suits  for  defamation  abolished,  319 
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EDITION: 

meming  of,  278,  274 

EMBELLISHMENT: 

of  work,  right  to  ohooee,  270 

ENOYOLOPiEDIAS : 

copyright  is,  see  PmomofcU. 

ENGRAVINGS  OR  PRINTS: 

formiog  p«rt  of  a  book,  copyright  in,  85 

copyright  in,  106-114 

date  of  pobliahiog,  «nd  iiropiietor's  nune  te  he  affixed  »o  eaoh,  107, 

110,  111 
what  is  BuiOoient  diflcloeure  of  ptoprietonhlp,  112 
original  oopyrig^ht  in,  106, 107 
extension  of  original  copyright  in,  107,  108 
duration  of  copyright  -in,  108 
copyright  in,  extended  to  case  of  UihcgB||>h%  £6. 

ma^,  charts,  ahd  plans,  109 
IMscompiwyiQff  letterpress,  copyright  in,  108 
where  subject  of  is  common,  109 
requisites  to  copyright  in,  110-112 
sufficiency  of  publication  line,  112,  U  8 
registration  not  neeesMry  in  case  of,  1 18,  226 
made  and  struck  off  abroad,  but  published  here,  114 
vegistration  of  andar  International  Copyright  Act,  166 
co^right  in,  under  International  Copyright  Aot,  an  Ikihbiiational 

COPTBIOHT. 

transfer  of  copyright  in,  166, 166 

piracy  of,  204-207 

how  piratical  copy  may  be  taken,  205 

what  is  a  copy  of,  206 

public  ezhibmon  of  a  copy  lof,  is  not  paraoy,  t&. 

sale  of  prints  unlawfiillyistniek  off  from  origfaialplale,is  not  piracy,  207 

remedies  for  piracy  of,  228^226.    (See  BiMmrran  lom  iM^MWiifiTi  or 

COPTUOBT.) 

limitation  of  time  for  bringing  actions  for  pinusy  of,  66 

ETON: 

copyright  of  College  ef  ,  8e«  Oollmoz  Ooftbioht. 

EVmEKOE: 

in  proceedings  for  libel,  ase  PiioaBBDiM08(CBija5AL)  rotLlamu* ;  Acriox 
VOR  LiBBL;  PunucAXioif;  Oamagis. 

ESLOEFTIONS : 

bill  of,  may  be  tendered  in  action  for  libel,  695 

EXBOOnON : 

in  ease  of  copyright,  149 

EXTRACTS: 

piimcy  by  means  of,  184 

FALSEHOOD: 

necessary  to  a  libel,  391,  et  aeq.    (See  Loel  on  Inditiduaia. 

should  be  alleged  in  declaration,  548 

need  not  be  shown  on  indictment  or  information,  524 

FALSE  NEWS: 

publication  of,  882 

FEES: 

on  rsgistering  designs,  719,  718,  716 

FIRE: 

effect  of  loss  by,  on  oontnnt  of  printer,  298 
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FORXIONER: 

acqvisitioii  of  oopyijiht  by,  mb  Aum  aadlnvinunQiiAi.  Copxhqbt. 

FORM: 

of  work  oannot  be  copied  by  another  so  as  to  ndalead,  101 

FORMS: 

of  requiring  entry  el  propvietenhim  86 

af  entey  olfVQpilieteRiUp  At  8tajkiexierp*  HaU,  ib. 

of  cooeunmoeof  par(^  awiignifig  oopyrigbt  in  a  registered  book,  156 

of  enky  of  asaigiiiiieiife  of  oopy  tight 'in  rfegisftiy,  ib, 

of  transfer  and  authority  to  register  copyright  in  diftigan,  SSHf 

of  request  to  register  copyright  in  designs,  628 

of  application  to  register  provisionally  onmmentiilileai^if,  709 

of  particulars  on  application  to  register  designs  for  purposes  of  utility, 

714 
of  agreement  between  authors,  puMUh«i«,  4».  t^tlPTW 
for  publicaticii  of  book  on  half-jurofit-tegcxns,  718,  «719 
for  ucence  to  print  one  edition  ot  a  work,  720 
of  agreement  to  enlarge  a  second  edition  of  a  work,  721 
for  resenring  do  4Bitist  ecpfoai^  in  «o]d  frtnliiic,  /dmsrfng,  or  photo- 
graph, i6. 
for  assigning  copyright  to  vendee  of  jpainti^gi  dtawing,  or  pbofcograpb, 

722 
of  declarations  for  infringement  of  copyright,  728-729 
in  a  book,  by  printing  oopiea,  728 
in  a  periodical,  by  printing  portions  of  it  in  another,  ib. 
in  a  musical  compoeitioxi,  by  jHrintiM  it  for  sale,  724 
in  a  book,  by  sellmg  copies  unlawfully  printed,  ib. 
in  a  print,  by  means  of  photography,  ib. 
by  selling  copies  from  a  spurious  plais^  725 
for  infringement  of  right  of  representing  or  performing 

a  dramatic  piece,  726 
for  infringement  of  ri|^t  of  .peifoming  a  muaieal  com- 

IMMition,  727 
for  infringanent  of  eupjerigUt  in  a  model,  cast,  oopy,  or 

sculpture,  ib, 
for  infringement  of  copyright  in  a  design  for  ornamental 

pniposes,  728 
for  inningement  of  copyright  in  a  design  for  useful 
purposes,  729 
of  pleas  in  actions  for  infringement  of  copyright,  780,  781 
general  issue,  780 
plea  denying  copyright,  ib. 

first  publication  in  England,  ib, 
that  prints  had  not  date  of  first  publication  or  proprietor's 

name  thereon,  t6. 
that  points  were  first  published  without  date  of  first  paUicM 

tion  or  piopcietor's  name,  ib. 
denying  nlaintiff's  sole  right  of  rspreseDting  or  performing 

dramatic  or  musical  piece,  t6. 
that  musical  composition  was  composed  by  plaintiff  for  defen- 
dant as  accessory  to  representation  of  a  dramatic  piece,  781 
of  notice  of  objections  to  be  given  with  pleas  in  action  for  in&ingement 

of  copyright,  ib. 
of  pleadings  in  criminal  proceedings  for  libel,  782-742 

ex  qjfkio  information  by  Attorney-General  for  a  seditious 

libel,  782 
information  by  Master  of  Crown  Office,  788-786 
indictment  for  publishing  a  libel  knowing  it  to  be  false, 
786,787 
^  plea  to  information  or  indictment,  that  tiie  libel  is  true, 

and  ita  publication  for  pubUc  benefit,  787-741 
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FORMS  (amtiraud)-- 

of  pleadings  in  oi\ril  prooeedings  for  libel,  743-746 
declarations,  748,  744 
pleas,  744,  745 

of  general  issue,  744 
of  justification  that  libel  is  tme,  ift. 
of  justification  to  part  of  libel,  745 
denjring  that  plaintiff  carried  on  trade  alleged,  ih 
ol  apology  and  payment  into  court,  i6. 
of  notice  of  intention  to  give  evidence  of  apology  in  miUgalaon  of 
damages,  t6. 

POX»S  LIBEL  ACT,  635: 
effect  of,  529,  ^^$ 

FRANCE: 

copyright  oonTention  with,  146 

GENERAL  ISSUE,  see  Nor  GuiLTr. 

GOVERNMENT: 

publications  which  attack,  ms  Shdixioub  PuEUOiXioifB. 

HANDBILLS: 

comments  on,  protected,  454 

HANDWRITING: 

proof  of,  in  prooeedings  for  libel,  518,  576 

IDEAS: 

without  material  clothing,  no  copyright  in,  2 

ILLEGAL: 

work,  no  copyright  in,  8,  4 

contract,  action  cannot  be  maintained  on,  298-295 

IMMORAL: 

work,  no  copyright  in,  8-9,  11 

contract  action  cannot  be  maintained  on,  298-295 

publications,  eee  Obbginb  Publications. 

IMPORTATION: 

of  pirated  copies  of  books,  prohibited,  199 

list  of  prohibited  books  to  be  kept,  200 

remedy  for  wrongful  entry  in  list  of  prohibited  books,  ib. 

of  pirated  copies,  prohibited  by  International  Copyright  Act,  144 

INACCURACY  OF  REGISTRATION : 
effect  of,  see  RBGiSTBATioif. 

INACCURATE  EDITION: 

of  author's  work,  remedy  of  author  for,  281 

INDECENT : 

publications,  how  punishable,  see  Obsgbnb  Poblioationb. 
publications  sent  by  poet,  261 

INDIA,  COPYRIGHT  IN,  127-180 

INDICTABLE  OFFENCE: 
imputation  of,  884,  899 

INDICTMENT : 

for  libel,  see  Prosbcdtionb  (Criminal}  for  Libbl. 
form  of,  736,  787 

INFANT: 

may  be  sued  for  libel,  541 

INFORMATION  (CRIMINAL)  FOR  LIBEL,  see  PB08«nmON8  (CBnnifAL) 

FOR  LiBBL.  « 

form  of,  782-786 


Digitized  byLnOOQlC 


t^tt.  76 1 

Infringement  op  copyright,  Bee  pqlact. 

INITIALS: 

libel  ezpreased  by,  388 

INJUNCTION,  see  Rbkedibb  for  iNFBiNamaNT  of  Coptbight. 

obtainable  at  common  law  to  restrain  piracy,  form  of  claim  for,  723 

INNOCENCE: 

neceesary  in  a  work  in  order  to  copyright,  3,  11 

test  of,  when  interposition  of  equity  is  sought  to  restrain  piracy,  3 

what  works  lack,  at  common  law,  8, 4 

INNUENDO: 

meaning  of,  615,  516 

when  unnecessary,  516 

when  bad  or  repugnant  to  words  of  libel,  may  be  rejected,  ib. 

when  necessary  in  action  for  libel,  547 

proof  of,  578 

(See  AonoN  fob  Tithkt..) 

INSPECTION: 

of  documents,  plaintiff  in  action  of  libel  may  obtain,  574 
and  so  may  defendant,  ib, 

(See  Reiosdibs  fob  Infbingsiibnt  of  Coftbioht.) 

INTENTION: 

not  necessary  to  piracy,  181,  et  aeq, 

of  publisher  of  immoral  publications  immaterial,  316 

of  writer  of  libel,  immaterial,  390 

except  in  case  of  libel  on  dead,  420 

INTERNATIONAL  COPYRIGHT,  130-148 

redprooal  protection  must  be  secured  to  British  authors,  130 

in  what  works,  131 

duration  of,  ib. 

how  to  be  granted,  ib. 

terms  of  enjoyment  and  time  for  registration  may  Tary  in  the  case  of 

different  countries,  ib. 
no  other  than,  in  any  works  first  published  abroad  by  British  subject,  132 
particulars  to  be  observed  as  to  registration  and  dddyery  of  copies,  133, 

134 
mode  of  registering  books,  dramatic  and  musical  oompositionB,  134 
where  book  is  published  anonymously,  ib, 
dramatic  and  musical  compositions  in  manuscript, 

t6. 
prints,  135 

sculpture  and  other  works  of  art,  ib, 
deposit  of  copies  at  Stationers*  Hall,  ib. 

deliyery  of  copies  to  British  Museum  or  libraries  not  necessary,  136 
same  law  appUoable  to  books,  as  if  published  here,  136-138 
right  to  prevent  unauthorised  trandations,  136, 139 

except  in  certain  cases,  137,  138 
right  of  representing  and  periorming  dramatic  and  musical  pieces,  139 
requisites  to  be  observed  in  order  to  prevent  translation  of  dnmatio 

pieces,  140, 141 
authorised  translation  must  be  of  whole  work,  141 
remedy  for  entry  on  register,  grounded  on  wrongful  first  publication,  144 
importation  of  pirated  copies  of  books  prohibit^  ib. 

unless  with  consent  of  registered  proprietor  or  his  agent,  145 
extension  of  prohibition  to  works  of  art  and  unauthorised  translations, 

ib. 
with  France,  subjects,  duration  and  conditions  of,  146 
registration  necessary,  147 
registration  in  case  of  a  newspaper,  ib. 
countries  with  which  conventions  have  been  made,  ib. 
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INTERROGATORIES: 

allowed  in  action  for  infringement  of  oopyrighi,  222 

for  Ubel,  572 
what  defendant  may  ref oae  to  answer,  678,  574 

IRONICAL  LANGUAGE: 

libel  may  be  conyeyed  by,  SS7 

IRRELIGIOUS  WORK: 

no  copyright  in,  4-11 

JOINT  OWNERS  OP  OOPTRIGHT : 
contracts  betwoen,  280 

JUDGMENT: 

on  conviction  for  libel,  practice  ae  to,  538 
arrest  of,  tee  Asbjkt  ot  JnDOiqBifT. 

JUDICIAL  PROCEEDINGS: 

reports  of,  see  Rbpobts  (Newbfapeb). 

comments  on,  tee  Oobmbmts  4m  MawmM-^w  Public  Intbbbst. 
JURY: 

function  of  in  prosecutions  lor  libel,  429, 580 

question  for  in  action  for  libel,  595 

JUSTICES: 

jurisdiction  of,  in  prosecutions  for  libel,  5104»14.    (Sbs  fsomowwuf 
(CBDcnrAL)  FOR  LimiL.} 

JUSTIFICATION: 

not  allowed  in  prosecutions  for  Uaaphemoiis,  obscene,  or  ssdkievs  libeb, 

528 
in  actions  of  libel,  how  to  be  pleaded,  65161,  et  te^,   ^Sne  Aoi^QV  XOB 

LlBBL.) 

what  may  be  lustifled,  564,  565 

plea  of,  must  be  proved  in  every  material  part,  587 

evidence  of,  where  libel  charges  commission  of  a  crime,  ib. 

if  proved,  where  libel  charges  commission  of  a  crime,  plaintiff  may  be 

put  on  trial  without  mtervention  of  a  grand  jury,  587 
cannot  be  proved  by  record  in  a  criminal  case,  588 
evidence  must  justify  sting  of  libel,  588,  589 
truth  of  imputations  may  be  proved,  594 
forms  of  plea  of,  in  actions  for  libel,  744,  745 
form  of  plea  of,  in  criminal  proceedings  for  Ubel,  738-741 
LABEL: 

not  a  book  within  Copyright  Act,  76 

LACHES: 

of  owner  of  oopyri^i,  effect  of,  235 

LATIN  GRAMMAR: 

copyright  in  Lilly's,  39 

LAW  REPORTS : 

copyright  in,  42-44 

LEAVE  TO  MOVE : 

in  action  for  Ubel,  600 

LECTURES : 

copyright  in,  19-22 

exceptions  to  copyright  in,  22 
LETTERS : 

copyright  exists  in,  11 

whether  private  or  of  a  literary  character,  14 
and  whetner  written  ior  profit  or  otherwise,  16 

limitation  of  property  in,  15-18 

publication  of,  not  restrained  on  considerations  gf  wounded  feelings,  17 

summary  of  law  of  o^pyri^t  as  to,  18, 19 
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LIBELLOUS  WORKS: 

no  ooff^right  in,  4, 11 

LIBEL: 

deflnltioxiB  of,  296,  297 

Tarions  kinds  oi,  297 

how  it  mof  be  ezpreased,  297,  821,  884 

meaning  of  malice,  889, 890,  528,  524 

blasphemotua,  297-811.    iSee  BLAflPHsacouB  Pubuoations.) 

obeoeoe,  811-819.    (See  Obsowx  Pcibucultion&) 

Beditions,  819-844.    (See  Sbditioub  Pd]iu04TI0N8.) 

on  HonBOB  of   ParUjunent,  844-857.     (See  Parijamknt,  Libblb   on 

HOUBBS  OF.) 

on  Courts  of   Justices,  857-879.     (See  Oontbxpts  (Libkulous)  or 

Ckyidmor  JusncB.) 
on  foreign  mien  or  ambassadors,  879-381 
on  a  body  of  persons,  881, 389 
on  individnals,  882-426 
definition  of,  384 
Tarions  kinds  of,  ib, 

may  be  conyeyed  by  any  kind  of  language,  385 
to  be  nnderstood  in  popolar  sense  of  wonls,  385,  401 
where  badly  spelt,  886 

imputation  is  only  hisinuated,  886, 400 
^         general  language  is  used,  886 
expressed  in  ironical  language,  387 
disguised  in  hieroglyphics,  rebus,  or  anagram,  ib, 
where  initiak  only  are  used,  388 
by  pictures  or  caricatures,  ib. 
intention  of  writer  is  immaterial,  889,  890 
whole  pubhcation  is  to  be  looked  at,  891 
must  be  false,  ib, 

falsehood  need  not  be  shown  on  indictment  or  information,  524 
not  excused  by  bond  fide  belief  in  its  truth,  892 
if  any  material  part  is  not  true,  89^-895 

if   substantial  imputation  be  true  every  expression  need  not  be 
justifled,  89&-898 

and  slight  inaccuracy  is  immaterial,  898 
imputing  commission  of  criminal  offenoee,  399,  400 

in  vulgar  language,  401 
imputing  possession  of  infoictious  or  contagious  disease,  ib, 
a£Fecting  office,  profession,  trade,  or  calling,  401-4 10 
to  be  distinguished  from  criticisms  on  works  appealing  to  public, 
410.    (See  Commbmts  on  Matterb  of  Pubuo  Intbbebt.) 
and    from    publications    disparaging   commodities    of    rival 
tradesmen,  ib, 
by  holding  up  to  scorn,  contempt,  or  ridicule,  411-418 
by  imputing  unchaetity  to  a  woman,  413,  414 
by  unauthorised  publication  of  a  story  told  by  plaintiff  of  himself,  417 
by  a  general  oh«rge  of  ingratitude,  418 
by  reference  or  comparison,  ib, 
on  the  dead,  419,  420, 528 

Sublished  by  a  person  at  request  of  another,  421, 518 
ability  for,  by  requesting  reporters  to  notice  a  speech  of  defendant, 

422-425,518 
received  from  another,  liability  for  publication  of,  disclosing  author's 

name,  425 
publications  protected  as  privileged,  see  PBiYiuoaED  Pubuoahonb. 
publications  protected  as  comments  on  matters  of  public  interest,  see 

OoHKEins  on  Matixbb  of  Pokjo  Interest. 
publications  protected  as  fair  reports  of  judicial  and    parliamentary 

proceedings,  au  Rbfoets  (Nbwspafbb.) 
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LIBEL  (continued)— 

publications   protected  as   aathorued   pnblieationB  ot   pariiamentaiy 

papers,  see  Pabuamemtaht  Papebs. 
orimmal  proseoations  for,  gee  PBOSBOonom  (OBDcurAL)  roB  Libbl. 
civil  remedy  for,  see  AonoN  lOB  Libbl. 
defence  to  action  for,  see  AonoN  tob  Libbl. 
proof  of  publication  by  comparison  of   handwriting,  518,  675.  (See 

PUBUGULTION.) 

if  lost,  secondary  eyidenoe  may  be  given,  576 

addressed  to  state  officer  or  department,  ib. 

damages  to  be  recovered  for,  see  Damaobb. 

publication  of,  brought  about  by  plaintiff^  contrivance,  how  far  a  defence 
to  action  for,  585 

justification  of,  587,  588.    (See  JuBiaiOAHOV.) 

whether  evidence  of  rumours  to  e£Feot  same  as,  is  admissible,  591-594 

evidence  may  be  given  of  plaintiff's  conduct  in  provoking,  594 

offence  of  maliciously  pubUshing,  knowing  it  to  be  false,  524 
LIBRARIES: 

to  which  copies  of  books  must  be  delivered,  95 
UOENOE: 

to  publish,  cannot  be  assigned,  275 
LIEN: 

of  printer  for  general  balance,  289,  290 
LIMITATION: 

of  time  for  bringing  actions,  &c  for  infringement  of  copyright  in 
books,  222 

for  infringement  of  copyright  in  engravings,  68 

of  time  for  bringing  l^stions,  d^  for  infringement  of  right  of  dramatic 
or  musical  representation,  227 

of  time  for  bringing  actions  for  infringement  of  copyright  in  sculpture, 
models,  or  busts,  687 

of  time  for  bringing  actions,  Ao,  for  infringement  of  copyright  in 
designs,  627 

of  time  of  bringing  actions  for  libel,  589,  568 
LITERARY  PROPERTY: 

foundation  of,  1 

what  is  involved  in,  ib, 

LITHOGRAPHS  (COPYRIGHT  IN),  108.    (See  Ewobatwos.) 

registration  not  necessary  in  case  of,  118 

piracy  of,  204-207 
MAGAZINE: 

effect  of  registration  of  title  of,  99,  100 

copyright  in  articles,  see  Pbbiodioau. 

MAGISTRATES,  see  JumcBS. 

MALICE : 

meaning  of,  in  actions  for  libel,  889,  890 
Scotch  law,  as  to,  891 

allegation  of,  not  necessary  in  declaration  for  libel,  548 
»  proof  of  express,  to  rebut  privilege,  579 

from  language  of  libel  itself,  ib. 
by  proof  that  libel  is  false  in  part,  ib. 

that  plaintiff  and  defendant  lived  on  bad  terms,  ib, 
of  acts  of  defendant  subsequent  to  publication,  579 
of  letters  from  defendant  to  plaintiff,  580 
of  other  defamatory  publications  or  statements  of  defen- 
dant, t6.,  583 
by  reference  to  defendant's  pleas,  580 
when  question  of  express,  should  be  left  to  jury,  582 
defendant  may  give  evidence  to  negative  actual,  590 
offence  of  maliciously  publishing  a  libel  knowing  it  to  be  false,  524 
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ICANUSORIPTS,  see  TJmpoblibhbd  Wohkb. 

prodvoiion  of,  tometimes  important  on  charge  of  piracy,  241 
MAPS: 

copyright  in,  109.    (See  ENOBATizras.) 

MEDIO  AL; 

adyertisemonta,  oritioisniB  on,  446 

MEETINGS  (PUBLIC) : 

reporta  of,  not  priyileged,  489,  et  seq* 

MITIGATION  OF  DAMAGES^  «m  AonoN  for  Libbl;  Apoloot;  Damages. 
OTidence  of  plaintiirB  oondnct  in  proYoking  libel  in,  594 
evidence  of  apology  in,  595 

MITIGATION  OF  PUNISHMENT : 

for  Ubel,  affldayita  in,  584 
MODELS: 

copyright  in,  eee  Soduptuud,  Modklb,  and  Bdbtb. 
MORALITY: 

pnUicationB  againat,  eee  OBSQDn  PuBUOAnoNS. 
MORTGAGE: 

of  share  in  newspaper,  288-286 

MUSIOAL  COMPOSITIONS: 
copyright  in,  114-118 

of  a  twofold  nature,  114 
adaptation  of  words,  te.  to  old  air,  85 

aaaignment  of  copyright  in,  does  not  convey  right  to  perform,  116 
accessory  to  a  dramafic  piece,  copyright  in,  117 
pianoforte  score  of  an  opera,  who  is  to  be  registered  as  composer  of,  118 
registration  of  nnder  International  Copyright  Act,  184 
piracy  of,  202-204 

MUSIOAL   PERPORMANCE,    RIGHT  OF,    tee  Dbamatio    and  Musioal 

RiPBBBBMTATION  AHD  PuiOBMANOB  (RlOBT  OF.) 

NAME: 

copyright  in  work  published  in  another's,  10, 11 

copyright  in  a,  99,  100 

of  proprietor  of  engraving  to  be  affixed  to  it,  107, 110,  111 

of  a  book,  newspapers,  song,  Ac  piracy  of,  196-199 

frandnlently  affixing  to  a  punting,  drawing,  or  photograph,  208,  209 

of  newspaper,  right  to  prevent  adoption  of,  255 

of  employer  of  printer,  to  be  on  one  copy  of  every  newspaper,  257 

and  address  of  printer  to  be  on  every  paper  or  book  for  publication,  258 

of  newspaper,  effect  of  registration  of,  at  Stationers*  Hall,  283 

NEW  ASSIGNMENT: 

in  action  for  libel,  571 

NEWSPAPER: 

whether  a  book  within  CoOTright  Act,  76 

registration  at  Stationers*  Hall  not  necessary  in  case  of,  90 

under  convention  with  France,  147 
how  proprietorship  in,  is  affected  by  bankruptcy,  150,  255 
wheUier  there  is  copyright  in,  250-255 
nature  of  property  in,  255 
proprietor  may  prevent  adoption  of  name  of,  for  a  similar  publication 

right  of  publiahing,  cannot  be  seised  under  an  execution,  ih, 
repealed  enactments  as  to,  256 

pnnter  must  keep  a  copy  of,  with  name  of  employer  thereon,  257 
recovery  of  penalties  for  not  doing  so,  258 
printer  must  print  his  name  and  addresa  upon,  ih. 
bill  in  equity  for  discovery  of  proprietors,  printers,  or  publishers  of, 
259,  572 
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stamp  dnty  on,  abolished,  i5. 

registration  of,  at  Poet  OlBoe,  959,  MO 

postage  of,  260-264 

wliat  is  a  snpplemeiit  to,  263 

stamps  for  postage  of,  2(S3,  264 

fraadnlent  removal  of  stamps  on,  265 

impressed  stamp  remoyed  from  another  paper  not  to  he  used  on,  ti6. 

prohibition  of  advertisements  in,  respecting  stolen  goedta^  266,  267 

mortgage  of  a  share  in,  288-286 

agreement  for  nse  bj  one,  of  matter  and  type  of  aaother,  286-288 

reporting  defamatory  spscioh  at  reqaast  of  speaker,  423-425 

reports  of  judicial  and  parliamentary  pvooeedingi  proteuted,  457-488. 

(See  RiPOBTS  (Nbwbpapbr.) 
reports  of  public  meetings  not  protected,  489-f92.    (5^  RttOtn^ 

(Nbwbpapch.) 
proof  of  publication  of,  505,  506 
proprietor  of,  cannot  reeorer  from  editor  dainages  snatauMd  by  pnseen- 

tion  for  Ubel,  537 
discovery  of  printers,  Ao.  of,  267,  25%  67l>  572 

NEW  TRIAL: 

in  criminal  prosecutions  for  libel,  580,  581,  582.    (See  PaoMcmiow 

(Obiminal)  vob  Libbl.) 
in  action  for  libel,  when  granted,  598,  599 

not  granted  merely  on  aeeoaiit  of    inadequacy  of 
damages,  600 
or  because  jury  have  egpfessed  opinion  inoon- 
aistent  with  Tardtot,  ib, 

NON  OBSTANTE  VEREDICTO: 

when  motion  for,  open  to  plaintiff  in  action  for  Ubel,  601    ' 

NOT  OUILTT: 

publication  by  mistoke  oiay  be  proved  under  plsa  el,  in  preseeutions  for 

Ubel,  524 
effect  of  plea  of,  in  aetlon  for  Ubel^  856»  587 
form  of  plea  of,  780,  745 

NOTIOE: 

su£Qciency  of,  under  Copyright  of  Designs  Act,  624 

of  objectionB  to  be  given  with  pleas,  in  action  for  infringement  of  oopy- 

righti  form  of,  781 
of  intention  to  give  evidence,  in  action  for  libel,  of  apology  in  mitigation 
of  damages,  745 

NOVELTY: 

of  designs,  605,  606 

OBJECTIONS: 

to  be  given  with  pleas  in  an  action  for  infringement  of  copyiij^  form 
of  notioe  of,  781 

OBSCENE  PUBLIOATIONS: 

jurisdiction  of  courts  to  punish,  811,  812 

test  of  obscenity,  812 

having  possession  of,  for  nurpose  ol  seUing  not  indlotoble,  818 

punishment  for  seUing,  to. 

power  of  magistrates  to  search  for,  seise,  and  deetroj^  814^  816 

magistrates  must  be  satisfied  of  three  things,  815 

appeal  from  set  of  masistrates,  817 

intention  of  pubUsherls  immaterial,  816 

proceedings  for  vrrongful  acts  done  in  ezecutaon  of  20  4  21  Viei.  ••  88;  818 

justiflcation  not  allowed  in  prosecutiona  for,  528 

(See  Pbobbodtxonb  (CBimirAL)  lOB  Libbl.)    . 
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OBSCENE  WORKS: 

no  copyright  in,  11 

no  action  lies  to  reoavtar  ittm  oi,  ilk 

aent  by  post,  id 

OCCASION  OP  PUBLICATION : 

when  poUioaition  ta  ptHOrngBd  hy,  see  Trnpnumat  FvBUOAencmn, 

OFFICE,  PROFESSION,  OR  TRADE : 

publications  defamatory  of  a  person  in,  401,  et  aeq. 

OPERA: 

whether  pianoforte  seore  is  infrbgeueitfl  of  eopyrigBt  ih,  119 

ORIGIN  ALITT: 

how  far  essential  tooopyrfght,  79,  80 
teat  of  ,  80,  84 

ORNAMENT: 

oopyxight  in  designs  for,  §ee  Dbbioiis  (Ooptbiobt  ni). 

OXFORD: 

eopyright  of  Uhiyersity  of,  $ee  VnoTAsmEB. 

FAINTnffOB,  DRAWINeHS,  AND  PHOTOGRAPHS: 
copyright  in,  119-128 
iistvvB  aad  dsMtioa  of  eopyvfglit  in,  119 
whso  sold  to,  or  made  for  anotiier,  copyright  in,  119,  120 
fonn  of  reservaMottof  oopyrlgM  in,  by  artist,  Tti 

of  assignment  of  oopyrijght  in,  to  Tondee  of,  722 
registration  of  copyright  in,  120, 121 
•nfioieney  of  detertptiafn  on  Ngistratiov  of,  121,  122 
copyright  in,  is  personal  propei-ty,  and  aastgaaMe  as  snoh,  129 
transfer  of  copyright  ft^  186, 189 
pfam^of^  208-^10 

frandnlently  affixing  name  to,  208,  209 
teodvlenlly  selltalg'  with  mam  so  affiMd^  ik. 
frandnlentlT  selling  ooj^os  or  imitations  of,  as  having  beea  made-  hf 

anthoc  of  originaV  299 
alteration  of^  after  sale  by  author,  t5. 
pfaotoffraph  of   engrsTing  of  a  picture  is  a   photograph  of   pictor* 

mode  of  recovering  pemilties,  in  case  of,  237 

injnnetion,  inspection,  or  account  at  knr,  in  action  for  infringement 
of,  229 

PAMPHLET  t 

is  a  book  within  Copyright  Acts,  76 

PANTOMIME: 

introduction  to,  is  a  dramatic  pieee  within  Copyright  Aol,  117 

PARLIAMENT,  LIBELS  ON  HOUSES  OF: 
libellous  oontempts  of,  344 
resolutions  of  House  of  Gommona  *g*<Tifi^^  847 
power  of  eommitment  for,  847,  848 
Speaker'ki  warrant  to  asrsst  for,  849, 850 
oonrts  will  not  examine  into  propriety  of  commitment,  851 
duration  of  commitment,  855' 

power  of  Colonial  T legislative  Assemblies  to  commit,  851-854 
pcoseoution  for,  instead  of  commitment,  855-^7 

PABUAMENTARY  DEBATES: 

newspaper  reports  of,  sse  BsiPOBn  (Nxwbpafir). 

PARLIAMENT  ART  PAPERS  s 

liaUUtT  for  puUieation  of,  49B-499 
authorued  publication  of,  protected,  496 

"     PftBb»ati9eds»pNRhMteeiMrtffldirt««id^«flUafit,t&, 
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PABLIAHENTART  PAPERS  {continued)-- 
publication  of  copioB  of,  497 

of  extracts  from,  or  abstraots  of,  Hk 
notice  of  intention  to  produce  certificate  of  authoriaation,  ib, 

PARTIES: 

to  sue  and  be  sued  in  actions  for  libel,  aes  Aonov  bob  Libbl. 

PARTNERS: 

may  sue  for  libel  on  them,  588 

PATTERN: 

registration  of  in  case  of  designs,  617 

PAYMENT: 

of  contributors  to  periodicals,  necessity  of,  105 

of  author  cannot  be  enforced  by  injunction,  281 

into  court,  with  plea  of  apology,  in  action  for  libel,  566 

PENALTIES: 

what  is  necessary  to  recoyery  of  in  case  of  engraying,  112 

in  ease  of  fraudulent  dealings  with  paintings,  drawings,  or  photographs, 

209 
separate  for  all  pirated  copies  of  pictures,  drawings,  or  photographs, 

sold,  210 
separate,  for  distinct  acts  of  selling  on  same  day  pirated  copies  of  books 

imported,  219 
for  wrongfully  using  mark  denoting  a  registered  design,  618 
for  piracy  of  copyright  in  designs,  625 
for  piracy  of  engravings,  223,  224 

in  case  of  paintings,  drawings,  and  photographs,  mode  of  rsooYering,  227 
effect  of  bankruptcy  upon,  228 
in  case  of  sculptures,  models,  and  busts,  230 
on  printers  of  newspapers  for  non-obserranoe  of  statutory  requirements, 

257,  268 
for  advertisements  in  newspapers  respecting  stolen  goods,  266,  267 

PERFORMANCE: 

of  musical  composition,  «m  Dbakatio  axd  MusiGiL  Rspbbbbntation  and 
Pebtobmanob  (Right  of). 

PERIODICALS: 

separate  article  for,  does  not  require  registration,  89 

nature  of  copyright  in,  97,  98 

duration  of  copyright  in,  98 

limitation  of  copyright  in,  t6. 

reservation  by  authors  of  right  of  publishing  contributions  in  a  separate 

form,  99 
registration  of  copyright  in,  t6. 
effect  of  registration  of  title  of,  ib, 
rights  of  contributors  to,  103 
right  of  contributor  to  prevent  separate  publication  does  not  require 

registration,  ib. 
meaning  of  publishing  "  separately,"  104 

contributions  to,  must  be  paid  for  in  order  to  vest  copyright,  105 
copyright  in  contributions  may  be  vested  by  implied  contract,  106 
infringement  of  copyright  in,  202 
according  to  American  law,  247,  248 
form  of  declaration  for  infringement  of  copyright  in,  728 

PHOTOGRAPHS: 

copyright  in,  119-128.    (See  PAiNTiNOB,'DBAwnfOB,  and  Protooraphs.) 

no  copyright  in  libellous,  immoral,  or  irreligious,  11 

of  engrarings  are  within  Oopyright  Acts,  119 

assignment  of  copyright  in,  166,  167 

piracy  of,  208-210 

of  engravings  of  plctoree  are  photographs  of  plotnroB  tbemBelv«%  210 
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PICTURES  J 

no  copyright  in  libellonB,  unmoral,  or  imligionB,  11 
whether  public  exhibition  is  a  publication  of,  66 
publication  of  engrayings  of,  in  a  magazine,  t6. 
libels  by  means  of,  884,  388 
publicly  exhibited,  comments  on,  protected,  456 

PIRACY: 

in  what  it  consists,  168,  169 
only  by  multiplication  of  copies,  169 
not  by  recitation  from  memory,  169,  170 
may  be  by  gratuitous  distribution  of  copies,  170 
how  far  an  author  may  use  another's  work,  171 
.    tests  of,  given  by  various  judges,  171-178 
where  subject  is  conmion,  17^  174 
of  directory,  174-178 

how  far  compiler  of  directory  may  use  previous  directory,  177,  178 
of  lists  of  hounds  published  in  a  newspaper,  178 
of  dictionaries,  calendars,  Ac.  178,  179 
of  translations,  180, 181 
by  re-translation,  181 

whether  animus  Jvrandi  is  essential  to,  181-184 
cases  in  which  animus  Jtartmdi  test  is  appropriate,  188 
by  quotation,  184-186 

publication  of  another's  work,  with  bondjide  notes,  not,  186-188 
not  prevented  by  adding  plates  to  letterpress,  188 
none  in  case  of  bond  fids  abridgments,  188-192 
by  abridgment  of  work  of  fiction,  192,  198 
by  digests,  194,  195 
of  prints  in  a  book,  196 
of  name  of  a  work,  19&-199 
by  importation  of  pirated  copiee,  199,  200 
sale  of  pirated  copies  without  guilty  knowledge  does  not  render  liable  to 

action,  201 
sale  of  oopies  printed  before  assignment  of  copyright  is  not,  202 
in  case  of  periodical  publications,  202 
of  books  belonging  to  universities  or  colleges,  48 
of  musical  compositions,  202,  208 

whether  pianoforte  score  infringes  copyright  in  an  opera,  118 
of  engravings  and  lithographs,  204-207 
how  piratical  copy  may  ha  taken,  205 
what  is  a  copy,  206 

publicly  exhibiting  a  copy  is  not,  206,  207 
sale  of  prints  unlawfully  struck  off  from  original  plate,  is  not,  207 
of  paintings,  drawings,  and  photographs,   208-210.    {See  Paintinob, 

DBAWINOa,  AND  Protooraphb.) 
of  sculpture,  modMs,  and  busts,  210 
infringement  of  right  of  dramatic  and  musical  ^presentation,  210-216. 

(See  Draicatio  and  Mubioal   Reprbdentation  and  Pbbfobmancb, 

Right  of.) 
remedies  for,  216-241.  {See  Rbmbdisb  rom  Intbinobiisnt  of  Coft- 

RIGHT.) 

of  designs,  628,  624 

remedies  for,  625-628 
forms  of  declaration  in  actions  for,  728-729.    (JSu  Formb.) 
where  steieotype  plates  are  sold,  241 

PLACARD: 

contempt  of  court  by  means  of,  866 

PLANS: 

copyright  in,  76,  109.    (JSee  Engravinob.) 
D  D  D 
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PLAY: 

adaptation  of  foreign,  to  English  stage,  140 

PLEADING: 

in  action  for  infringement  of  copyright,  forms  of,  723-781.  (Sm  Fobms.) 

in  action  for  libel,  see  AcnoN  fob  Libbl. 
forms  of,  Me  F<»iC8. 
POSTAGE,  Mfl  Nbwbpafbb. 

PRAYER-BOOK: 

copyright  in,  88 

PRECEDENTS,  see  Fobmb. 

PREFATORY  AVERMENTS,  see  Aybbkbhtb. 

PRESS: 

summary  of  history  of  freedom  of,  819 
in  what  liberty  of,  consists,  820 

PRINTER: 

of  newspaper  to  keep  a  copy  with  name  of  employer  thereon,  257 
to  print  his  name  and  address  on  papers,  Ac  for  publication,  258 
documents  falsely  purporting  to  be  printed  by  Goyenunent,  266 
lien  of,  for  unpaid  balance,  289,  290 
(See  CoNTBAors  bbtwkbn  Adthobs,-  Pubushkbs,  Pbintebs,  &a) 

PRINTS: 

copyright  in,  see  Enobavings. 

no  copyright  in  libellous,  immoral,  or  obscene,  22 

in  a  book,  piracy  of,  196 

piracy  of,  204-207 

libel  by  means  of,  388 

PRIVILEGED  PUBLICATIONS: 

justified  by  the  occasion  of  publication,  427. 
privilege  absolute  or  qualified,  ib. 
what  publications  are  absolutely  privileged,  ib, 
in  what  cases  privilege  is  qualified,  428 

general  rule  as  to,  429 

examples  of,  480 

advertisement  for  infonnation,  481 

to  vindicate  character  of  writer,  481,  482 
what  are  not,  482 

privilege  may  be  lost  by  exaggerated  language,  488 
how  privilege  may  be  pleaded,  565 
proof  of  express  malice  to  rebut  privilege,  579 
proof  of  privilege,  587 

PRIVY  COUNCIL: 

power  of,  to  license  publication  in  certain  cases,  97 

PROFANE  PUBLICAJ'IONS,  see  BLASFHBicons  Libbl8. 

PROFESSION: 

libels  afifecting  a  person's,  404-407 

PROPRIETOR: 

of  copyright  in  designs,  who  is,  609,  610 

PROVISIONAL  REGISTRATION : 

of  copyright  in  designs,  mode  of  obtaining,  619 

time  of,  may  be  extended  by  Board  of  Trade,  620 

protection  given  by,  ib, 

exhibition  of  proviedonally  registered  designs  in  certain  plaees  mil  tu 

defeat  copyright,  ib. 
sale  of  articles  provisionally  registered  to  defeat  copyright,  621 
form  of  application  for,  709 
fees  to  be  paid  on,  712,  716 
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provocation;: 

of  libel  byplaintifiTB  conduct,  594 

PUBLIC: 

men,  institations,  and  matten,  comments  on,  see  OoiiMfiMTB  0!«  Mattebs 

OF  PUBUC  InTIEBBST. 

meetings,  reports  of  not  priyileged,  489,  ei  seq. 

PUBLICATION : 

mnst  take  place  in  United  Kingdom,  in  order  to  copyright,  34   - 
abroad  by  British  subject,  efifect  of,  on  copyright,  86, 126^  132 
what  is  a  previous,  55 

in  case  of  dramatic  representation,  56 
here  and  abroad  contemporaneously,  iO, 
private  circulation  of  copies  is  not,  54,  56,  57 
of  pictures  by  pubUc  exhibition,  56 
in  magasdne  of  engraving  of  a  picture,  ib, 
of  abridgment  of  work  before  work  itself,  57 
performance  of  a  play  is  not,  ib, 

what  conduct  on  author's  part  is  deemed  to  authorise,  58 
sale  of  copies  in  manuscript  does  not  authorise,  Ut, 

nor  permission  to  take  a  copy,  58,  59 
registration  before,  ineffectual,  87 
registration  of  time  of  first,  89 

meaning  of  separate,  in  case  of  contributions  to  periodicals,  104 
power  of  Privy  Council  to  license,  97 
line,  in  engravings,  112, 113 
privileged,  see  PKiviLBaBD  Pubugatiomb. 
of  libel  how  proved,  517,  575,  576 
where  libel  is  lost,  576 

may  be  proved  by  admission  of  defendant,  ib. 
proof  of,  where  several  defendants,  577 

See  FBoeEaouovB  (Obdonal)  vob  Libsl. 

PUBLISHER,  see  Ooimuoro  bbtwbbn  Adihobs,  Pdbushkbs,  Pbintkks,  Ac. 
of  a  libel,  who  Is  liable  as,  517 

PROSECUTIONS  (CRIMINAL)  FOR  LIBEL : 
what  libels  criminally  punishable,  499 
L  Btf  criminal  information^  500-^10 

power  of  Attorney-General  to  file  ex  officio^  500 

m  what  cases  ex  officio  information  employed,  ib. 

Attorney-General  may  enter  a  nolh  prosequi,  501 

power  of  defendant  to  bring  on  trial  of^  to. 

delivery  of  copy  of,  to  defendant,  ib, 

mode  of  trial  of,  ib^  510 

right  of  Attorney-General  to  reply,  501,  502 

passing  sentence  after  conviction,  602 

filed  by  order  of  Queen's  Bench,  ib, 

motion  for  must  be  made  by  counsel,  503 

rule  for  will  not  be  enlarged  where  affidavit  improperly  sworn,  t6. 

to  get  rule  for,  prosecutor  must  swear  to  his  innocence,  t6. 

exculpatory  affidavit  necessary  where  libel  is  on  a  body  of  men,  504 

within  what  time  application  for,  must  be  made,  505 

other  proceedings  must  not  have  been  instituted,  ib. 

not  granted  in  trivial  cases,  ib. 

nor  where  defendant  is  very  poor,  ib. 
prima  fade  evidence  of  publication  by  defendant  not  sufficient  to  ob- 
tain, t^ 
proof  of  publication  of  newspapers,  505,  506 

by  purchase  of  copy  in  defendant's  shop,  506 

l^  affidavit  of  accomplice,  t6. 
where  rule  for,  has  been  granted  on  insufficient  evidence  of  publi- 
cation, 507 

D  D  D  2 
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PROSEOtTTIONS  (CRIMINAL)  FOR  LIBEL  (continued)'- 

affidavits   in  moTixig   for,   must   not  contain  improper  or  irroleTmnt 

matter,  ib, 
drawing  up  rule  for,  ib. 
service  of  rule  for,  508 
showing  cause  against  rule  for,  ib. 
new  rule  for,  not  in  general  granted  where  former  rule  has  been  dis  • 

charged,  ib. 
costs  where  rule  for,  has  been  discharged,  509 
recognizance  on  rule  for,  being  made  absolute,  ib. 
form  of  information,  509,  782,  783 
issue  of  subpoena,  510 
time  to  appear,  ib. 
consequence  of  non-appearance,  %b» 
rule  to  plead,  ib. 
sending  down  record  for  trial,  ib. 
II.  JuitioeB  of  peaeey  jurisdiction  of  510-^14 
may  grant  summons  or  warrant,  511 
defendant  may  call  witnesses  before  justices,  t6. 
advantage  of  defendant's  callixig  witnesses,  512 
defendant  has  a  right  to  be  bailed,  ib. 
power  of,  to  require  sureties  for  good  behaviour,  t6.,  518 
in  case  of  obscene  publications,  314-318,  514 
III.  Indidmentfor 

libeller  may  be  arrested  before  preferring,  514 

may  be  preferred  before  grand  jury  direct,  t6. 

cannot  he  tried  at  quarter  sessions,  ib. 

where  venue  must  be  laid,  ib. 

must  charge  publication  by  defendant,  515 

must  set  out  libel  in  foreign  language  with  correct  translation,  ib. 

must  charge  publication  of  and  concerning  person  libelled,  ib. 

must  contain  aveiments  to  connect  libel  with  subject  of  it,  ib. 

innuendo  must  not  extend  sense  of  expressions  beyond  their  meaning, 

516 
where  innuendo  is  unnecessary,  ib. 

innuendo  bad  or  repugnant  to  words  of  libel  may  be  rejected,  ib. 
removal  of  by  certiorariy  ib. 
who  is  liable  as  publisher  of  libel,  517 
how  publication  may  be  proved  against  publisher,  t6. 

author,  t6. 
proof  of  handwriting,  518 

liability  for  procuring  or  requesting  another  to  write  libel,  518,  519 
distinction  between  civil  and  criminal  responsibility  for  act  of  agent,  521 
witness  not  bound  to  name  person  who  wrote  libel,  521 
publication  must  be  proved  at  venue  laid,  ib. 
libel  to  be  put  in,  ib. 

what  variance  between  libel  and  indictment  is  fatal,  I>21,  522 
what  variance  may  be  amended,  522 
^roof  of  introductory  averments,  t6. 
when  introductory  averments  are  necessary,  528 
intent  must  be  proved  in  case  of  libel  on  the  dead,  ib. 
how  application  of  libel  to  prosecutor  may  be  proved,  ib, 
malice  presumed  from  act  of  publication,  ib. 

express  malice  may  be  proved  by  other  publications  of  defendant,  524 
falsehood  of  libel  need  not  be  shown,  ib. 

offence  of  maliciously  publishing  a  libel  knowing  it  to  be  false,  t6. 
threateninff  to  publiidi  or  abstain  from  publishing  with  intent  to  extort 

money,  w. 
under  not  guilty  publication  by  mistake  may  be  preyed,  ib, 
presumption  of  publication  may  be  rebutted  by  proof  of  publication 

without  defendant's  authority  or  knowledge,  525,  526 
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PROSECUTIONS  (CRIMINAL)  FOR  LIBEL  (continuedy- 

defendant  may  show  that  libel  is  privileged,  527 
or  rely  on  other  g^imdB  of  defence,  ib. 

other  paasagea  from  publication  may  be  read  to  show  defendant's  inten- 
tion, ib. 

plea,  allowed  by  statnte,  justifying  libel,  ib. 
only  in  case  of  personal  libels,  528 

all  mateoial  allegations  of  plea  must  be  proved,  ib, 

defendant  cannot  show  previous  publication  of  imputation  without  pro- 
ceedings taken,  529 

jury  may  give  a  general  verdict  on  whole  matter,  ib. 

judge  may  give  his  opinion  to  jury,  530 

jury  may  find  a  special  verdict,  ib. 

commitment  of  defendant  after  conviction  on  information,  ib. 

if  defendant  acquitted,  no  new  trial,  t6. 

defendant  may  move  in  arrest  of  judgment  or  for  new  trial,  531 

grounds  of  motion,  ib. 

when  motion  in  arrest  of  judgment  must  be  made,  532 

court  will  itself  sometimes  arrest  judgment,  ib. 

effect  of  arrest  of  judgment,  ib. 

when  motion  for  new  trial  must  be  made,  ib. 

defendants  must  be  in  court  at  time  of  motion,  ib. 

grounds  on  which  new  trial  granted,  ib. 

when  venire  de  novo  awarded,  538 

procedure  on  passing  judgment,  ib. 

defendant  may  use  affidavits  in  mitigation  of  punishment,  534 

prosecutor  may  produce  affidavits  in  aggravation  of  punishment,  535 

punishment  on  conviction,  536 

court  may  exact  security  for  good  behaviour,  ib. 

copies  of  blasphemous  or  seditious  libels  may  be  seized,  ib. 
and  after  final  judgment  disposed  of,  537 

costs  of  proaecutor,  when  fine  imposed,  ib. 

defendant  on  acquittal,  entitled  to  costs  from  private  prosecutor,  ib. 

prosecutor  entitled  to  costs  of  special  plea  when  issue  on  it  is  found  for 
him,  ib, 

damages  from  conviction  cannot  be  recovered  by  proprietor  of  newspaper 
from  editor,  ib. 

PUBLIC  INTEREST : 

publications  protected  as  comments  on,  see  Commbmtb  on  Mattbbs  op 
Pdbuo  Imtkbbbt. 

PUNISHMENT: 

on  conviction  for  libel,  536 

affidavits  in  mitigation  of,  534 
in  aggravation  of,  535 
QUANTITY : 

as  a  test  of  piracy,  173 

QUARTER  SESSIONS: 

have  no  jurisdiction  to  try  indictment  for  libel,  514 

QUEEN: 

libels  against,  ms  Sedihous  Ldilb. 

QUEEN'S  PRINTER: 

copyright  enjoyed  by,  37,  et  seq. 

QUOTATION: 

may  amount  to  piracy,  184-186 

RECITATION: 

not  an  infringement  of  copyright,  170 

RECORD: 

in  criminal  case,  not  admissible  to  prove  or  disprove  truth  of  libel,  588 


il 
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REGISTRATION  : 

of  books  belonging  to  nuiTBTBitiM  or  colleges,  47 
of  boo^s,  86,  87 

form  of,  reqnirmg  entry,  88 

form  of  entry,  ib. 

person  making  false,  gi^ilty  of  misdemeanor,  87 

before  actual  publication,  inefPectoal,  ib. 

of  time  of  first  publication,  vhat  it  must  contain,  89 

consequence  of  non,  89,  90 

consequence  of  inaccurate,  90,  91 

not  required  in  case  of  separate  article  for  periodical,  89 
or  newspaper,  90 

defence  of  non,  must  bt  specially  pleaded,  91 

of  editions  after  first,  91,  92 

consequence  of  neglect  at  Stationers*  EUill,  92 

remedy  to  persons  aggriaYed  by,  92-94 
of  copyright  in  periodicals,  99 
of  Utie  of  magazine,  effect  U,  ib. 
not  necessary  to  enable  .contributor  to  periodical  to  preyent  separate 

publication,  108 
not  necessary  in  case  of  engraTings,  prints,  or  lithographs,  118 
of  copyright  in  dramatic  and  musical  compositions,  11& 
who  shoi2d  be  registered  as  composer  of  pianof<»te  score  of  an  opera, 

118, 184 
of  cop3rright  in  paintings,  drawings,  and  photognphs,  120 
who  is  a  person  '*  aggrieved  *'  by,  128 
of  copyright  in  sculpture,  models,  and  busts,  125,  618 
in  cases  of  international  copyright,  131,  188,  184,  185.    (See  Intbs- 

NATIONAL  COFZBIOHT.) 

whether  necessary  on  part  of  assignee  of  copyright,  before  suing,  157, 

158,  167 
of  former  assignments,  or  of  copyright  of  original  author  not  necosaary 

in  case  of  assignee  of  drawings,  paintings,  or  photographs,  167 
of  newspapers  at  post-ofSce,  259, 260 
of  order  for  extension  of  copyright  in  designs,  609 
of  copyright  in  designs,  610--622 

effect  of  sale  without  mark  of,  611 

certificate  of,  to  be  given,  615 

what  certificate  of,  proves,  615,  616 

by  registering  pattern,  617 

amending  or  cancelling,  618 
provisional,  of  copyright  in  designs,  619-621.    (See  Pbovibional  Kbqis- 

TBATION.) 

RELIGION: 

publications  against,  eee  Blasphemous  Libels. 

REMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT,  216-241 
of  twofold  character,  216 
in  case  of  unpublished  works,  216,  217 
according  to  American  law,  248,  249 
L  At  law 

in  published  works,  217-281 

in  books,  by  action,  218 

defendant  in  action,  to  give   notice  of  objections  to  plaintiff's  title, 

219,  221 
general  objection  not  sufiQcient,  220 
effect  of  plea  of  not  guilty,  ib. 
declaration  need  not  aver  that  defendant  published  plaintiff*s  book^  221, 

222 
interrogatories  allowed  in  action,  222 
limitation  of  time  for  actions,  &o.  ib. 
in  engravings  or  prints,  228-226 
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REMEDIES  FOR  INFRINGEMENT  OF  C0F7RIQHT  (eonHnuedy- 
h  At  law  {continued)— 

in  engraTings  or  prints  (continuedy^ 

by  action,  110-118,  228-225 

by  penalties,  228,  224 
in  dramatio  and  musical  compoaitions,  22^  227 

limitation  of  time  for  actions,  Ac.  227 
in  paintings,  drawings,  and  photographs,  227 

injunction,  inspection,  or  account  at  law,  229 

importation  of  pirated  copies  prohibited,  280 
in  sculpture,  models,  and  busts,  ib, 
in  designs,  625-628 

by  action  for  damages,  625 

by  recoyery  of  penalties,  ib. 

by  proceedings  m  county  court,  627 
forms  of  declarations  and  pleas,  see  Foswk 
{See  Pbhaltdeb.) 
IL  Inequiiv 

by  injunction,  281,  628 

form  of,  284 
proceedure  to  obtain  injunction,  282 
injunction  not  granted  where  plaintiff's  title  is  doubtful,  ib. 
dwnages  may  he  awarded  in  addition  to  or  substitution  for,  injunction, 

288,  287 
injunction  sometimes  not  proner  remedy,  288,  284,  239,  240 
person  having  legal  titie  should  be  made  party  to  suit^  284 
joint  owners  may  sue,  ib. 
where  infringements  are  distinct,  offenders  cannot  be  joined  as  defendants, 

ib, 
plaintiff  must  not  have  been  guilty  of  laches,  or  haye  misled  by 

acquiescence,  285,  286 
right  to  an  account,  287 

granting  of  injunction  where  yalue  of  property  infringed  Is  smaU,  288 
injunction  where  only  part  of  work  is  pirated,  288,  289 
not  necessary  to  state  in  bill  or  a£Bdayit  parts  pirated,  240 
sale  of  pirated  copies  after  expiration  of  term  restrained,  288 
publication  disparaging  a  rivd  work  will  not  be  restrained,  241 

REMEDIES  FOR  LIBEL,  see  PBOSHimoiiB  (CsnoMja.)  tor  Libkl,  and 
Action  tob  Libil. 

RBPLIOATION: 

in  action  for  Ubel,  571 

REPORTS  (NEWSPAPER) 

of  defamatory  speech  at  request  of  speaker,  liability  for,  422-425 
of  trials  and  judicial  inyestigations  protected,  457 

grounds  for  extending  immunity  to  them,  458 
sometimes  prohibited,  459 
of  proceedings  not  ex  parte,  460-462 

in  gaol  before  registrar  in  bankruptcy,  461 
of  ex  parte  proceedings  and  preliminary  investigations,  462-470 
ending  in  dischai^  of  accused,  4&-464 

committal  or  holding  to  bail,  464,  et  seq. 
of  proceedings  before  magistrate  in  matter  oyer  which  he  has  no 

jurisdiction,  470 
of  irrelevant  matter,  472 
must  not  contain  injurious  comments,  ib. 
should  not  give  merely  effect  of  evidence,  478 
must  not  chaige  perjury,  474 
must  be  accurate,  476 
though  condensed,  may  be  protected,  ib. 

should  not  set  out  the  facts  as  stated  by  counsel  for  one  party,  477 
slight  errozB  in,  ezouaable^  478 
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REPORTS  (NEWSPAPER)  {conHnued)^ 
of  action  for  libel  setting  ont  libel,  479 
heading  to  may  be  libeUoiu,  481 
of  ParUamentary  proceedings,  481-488 

effect  of  standing  orders  as  to  pnblication  of,  486, 486 

must  not  be  partial  or  garbled,  486 

publication  of  a  single  speech  by  a  member,  487,  488 
of  pablic  meetings,  489-492 

not  privileged,  489 

called  to  petition  Phrliameni,  489 

of  boarda  of  guardians,  490 

of  report  made  to  yestiy  by  officer  of  health,  4*6. 

REPRESENTATION  : 

of  dramatic  piece,  see  DBA]fA.na  amd  Musoaj.  Rbprhxiitatioii  and 
IhaaoBMAXOE  (Right  or). 

RE-TRANSLATION: 

piracy  by  means  of,  181 

RIDICULE  : 

pablications  holding  np  to,  411,  et  seq, 

REVIEWS: 

quotations  in,  not  piracy,  184 

publications  protected  as  being,  ms  OomaiiTB  on  Mattkbb  or  Pdbuo 
Inibrbbt. 

RXTMOURS : 

to  same  effect  as  libel,  whether  eyidence  of,  is  admissible,  591-594 

SCORE  (PIANOFORTE)  OP  OPERA: 

-who  should  be  registered  as  author  of,  78,  118 
whether  an  infringement  of  copyright  in  opera,  118 

SCOTCH  LAW: 

as  to  malice  in  libel,  891 

as  to  privileged  publications,  428,  429 

SCULPTURE,  MODELS,  AND  BUSTS: 
copyright  in,  124-126 
subjects  in  which  copyright  exists,  124 
duration  of  copyright  in,  125 
proprietor's  name  to  be  put  on  every  copy,  124 
registration  of  copyright  in,  125 

copies  to  be  marked  "registered,**  and  with  date  of  registration,  126 
copyright  in,  when  first  published  abroad,  ib, 
copyright  in,  under  International  Copyright  Act,  see  LmDNATiONAK 

COPTBiaHT. 

registration  of  copyright  in,  under  International  Copyright  Act,  185 

transfer  of  copyright  in,  167 

infringement  of  copyright  in,  210 

remedies  for  infringement  of  copyright  in,  at  law,  230 

form  of  declaration  for  infringement  of  copyright  in,  727 

SEDITIOUS  PUBLICATIONS: 

growth  of  freedom  of  press,  819,  820 

in  what  liberty  of  press  consists,  820 

jury  sole  judges  of  libellous  nature  of,  821 

criminal  intention,  gist  of  offence,  822 

which  attack  the  sovereign  personally,  822-831 

legislative  enactments  as  to,  822 
what  attacks  on  sovereign  are,  324,  826 
liability  of  printers  for,  327,  328 
what  are  treason  felony,  329,  330 

indictment  for,  381 
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SEDITIOUS  PUBLICATIONS  (cwiftVmerf)— 

whioh  attack  the  Adminiatration,  831-888 

what  critioisms  on  Ooyemment  are  allowed|  881-882 

coDcemixig  the  oonstitation  generally,  888-^44 

state  of  oonntiy  and  pnblio  mind  to  be  regarded  in  judging  of,  889,  340 

whole  publication  to  be  regarded,  840 

considerable  latitude  allowed  to  political  writers,  ib, 

copied  from  foreign  newspapers,  ib, 

copies  of  may  be  seized  after  verdict  or  judgment  by  default,  536 

and  disposed  of  after  final  judgment,  587 
prosecutions  for,  see  Pbosbootionb  (Cbdonal)  for  Libel. 
form  of  ex  officio  information  for,  782 

SHBIET: 

of  letteipiess  is  a  book  within  5  6  6  Yiot  c  45 ;  76 

SOVEREIGN: 

publications  which  attack,  see  Seditioub  Pubugatioxs. 

SPECIAL  DAMAGE,  see  DAMAflES. 

SPECIFIC  PERFORMANCE : 

of  contracts  by  author  for  composition  of  a  work,  not  decreed,  277 
of  contract  for  sale  of  copyright,  decreed,  280 

STAMP  DUTIES,  see  Nkwspapbbs. 

STATE  DOCUMENTS: 
copyright  in,  41 

STATIONERS*  HALU  ms  Rbgibtbation. 

STATUTES: 

copyright  in,  41 

relating  to  copyright,  historical  summary  of,  65-75 

8  Anne,  c.  19 ;  65,  66 

8  Geo.  2,  c.  18;  67 

7  Geo.  8,  c.  88 ;  67,  68 
17Geo.8,  c.  57;  68 

88  Geo.  8,  c.  71 ;  ib, 
41  Geo.  8,0. 107;  68,  C9 
54%eo.  8,  c.  15 ;  69 

8  d;  4  Will.  4,  c.  15 ;  70 

5  d;  6  WiU.  4,  c.  65 ;  71 

6  d;  7  Will  4,0.59;  t6. 
1  &  2  YicL  c.  59 ;  ib, 

5  d;  6  Vict.  c.  45 ;  71-73 

7  Vict  c.  12;  78 

10  &  11  Vict,  c  95;  ib, 
15  &  16  Vict  c  12  ;  74 
25  &  26  Vict  c  68 ;  76 
relating  to  copyright,  libel,  newspapers,  &e,  printed  in  full,  629-708 

8  Geo.  2,  0.  18  (Copyright  in  Prints),  629,  680 
15  Geo.  3,  c.  53  (College  Copyright),  680-688 
17  Geo.  8,  c.  57  (Copyright  in  Prints),  634 

82  Geo.  8,  c.  60  (Fox's  Libel  Act),  635 
54  Geo.  8,  c.  56  (Copyright  in  Models,  ^),  685-637 
60  Geo.  8,  c.  8  (Blasphemous  and  Seditious  Libels),  687-640 
8  WllL  4,  c.  15  (Dramatic  Literary  Property),  641,  642 

5  &  6  WiU.  4,  c  65  (Lectuies),  842,  643 

6  &  7  Wia  4,  c.  59  (Copyright  in  Prints,  Ireland),  64&  644 
6  &  7  WiU.  4,  c.  76  (Newspapen),  644-647 

8  Vict,  c  9  (ParUamentary  Papers),  647,  648 

5  &  6  Vict  c.  45  (Copyright  Act»  1842),  649-658 

6  &  6  Vict  c.  100  (Cfopynght  of  DeaignB  Act,  1842),  658-667 

6  &  7  Vict  c  65  (Copyright  of  Designs  Act  Amendment),  668-670 
EEB 


II 
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STATUTES  (canHnued)— 

relating  to  copjnght,  libel,  newspapers,  &o.  printed  in  fall  (continued)'^ 

6  &  7  Vict.  o.  96  (Defamatory  Words  and  Libels),  670-^73 

7  Viot  c.  12  (International  Copyright),  673-680 

8  &  9  Vict.  o.  76  (Defamatory  Words  and  Libel),  680,  681 
10  &  11  Vict.  0.  95  (Colonial  Copyright),  681,  682 

13  &  14  Vict.  c.  104  (Copyright  of   Designs   Act  Amendment), 

682-687 
16  Vict  c.  12  (Copyright  Acts,  Amendment),  687-691 
18  A  19  Vict.  0.  41   (Jurisdiction  of    Ecclesiastical  Conrts  in 

Defamation),  691 

20  &  21  Vict.  0.  83  (Obscene  Books,  Ac),  692,  693 

21  &  22  Vict.  c.  70  (Copyright  of  Designs,  Amendment),  694,  695 
24  &  25  Vict.  0.  73  (Copyright  of  Designs,  Amendment),  696 

26  &  26  Vict.  c.  68  (Copyright  in  Paintings,  Ac),  696-700 

82  &  33  Vict  c  24  (Newspapers,  dto.),  700-704 

83  &  34  Vict  c.  79  (Postage,  &c.),  704-708 

SUPPLEMENT: 

to  a  newspaper,  what  is  a,  262 

THEATRICAL  PERFORMANCES: 

comments  on,  protected,  449.    (See  Dramatic  ahd  Musical  Rbfsesen- 

TATION  AXD  PlBFOSlCAMCB  (RIGHT  OF.) 

TRADE: 

libels  affecting  a  person^s,  407,  408 

TRANSFER  OF  COPYRIGHT : 

doTolntion  of  copyright  in  case  of  intestacy,  149 
by  bequest,  149 

on  marriage  of  female  owner,  149 
on  bankruptcy,  149 
meaning  of  "  assign,"  160 
not  diyisible  as  to  locality,  ib, 

but  divisible  as  to  time,  161 
in  books  may  be  made  in  two  ways,  161, 152 
cannot  be  by  parol,  152  • 

deed  not  necessary,  152,  163 
attestation  not  necessary,  153-156 
by  entry  in  registry  at  SUtioners*  Hall,  156, 167 
whether  assignee  must  register  before  he  can  sue,  167,  168 
sale  of  copies  printed  before  assignment,  168 
equitable  assignment,  158,  159 

agreements  not  amounting  to  an  assignment  of  copyright,  160-162 
mere  licence  to  publish  cannot  be  assigpied,  276 
in  paintings,  drawings,  and  photographs,  166,  167 
no  equitable  assignment  of,  163, 167 
to  vendee,  form  of  agreement,  722 
assignee  of,  must  register  before  suing,  167 

but  previous  assignments  need  not  be  registered,  nor  copyright  of 
original  author,  ib, 
in  dramatic  and  musical  oompositions,  168 

with  right  of  representation  or  performance,  163,  164 

assignment  of  right  of  representation  or  performance  separately, 

164,166 
registration  not  necessary  in  case  of,  165 
consent  to  representation  may  be  given  by  agent,  165 
in  published  engravings,  165,  166 
in  sculpture,  models,  and  busts,  167 
under  International  Copyright  Act,  167,  168 
according  to  American  law,  249 
in  designs,  622 


Digitized  by  VjOOQ IC 


INDEX.  779 

TRANSLATIONS: 

right  to  preTent  onaathoriaed,  under  Inteonuitional  Copyright  Act,  136, 

187, 189, 140 
authorised  translation  of  dramatic  piece,  nnder  International  Copyright 

Act,  most  be  of  whole  work,  141 
piracy  of,  ISO,  181 

TREASON-FELONY: 

what  publications  are,  829,  880 

TRIAL  : 

of  indictment  for  libel,  517,  et  seq. 
of  action  for  libel,  575,  et  seq, 

TRUTH : 

of  libel,  a  defence  to  action,  391,  587,  ^88 
proof  of,  594 

UNCHASTITY: 

imputation  of,  to  a  woman,  418 

UNIVERSITIES : 

copyright  of  English  and  Scotch,  47 

of  DubUn,  48 
piracy  of  copyright  of,  48 

UNPUBLISHED  WORKS: 
copyright  in,  48,  54 
according  to  American  law,  243,  244, 
right  of  alien  to  restrain  publication  of,  36 
copyright  in,  is  independent  of  statute,  50 
what  conduct  on  author's  part  is  deemed  to  authorise  publication  of, 

58,59 
alteration  of,  by  publisher,  59,  60 
dramatic  compositions,  60 
musical  compositions,  60 
engrayings,  maps,  and  charts,  61 

(/See  also  Lhotdbeb,  and  LEnsBS.) 
remedies  for  infringement  of  copyright  in,  216,  217 

UTILITY: 

copyright  in  designs  for  purposes  of,  see  DmoNB  (Coptbiobt  in). 

VARIANCE: 

between  libel  and  indictment,  power  to  amend,  522 

e£fect  of,  521,  522 
between  libel  and  declaration,  power  to  amend,  577 

VENIRE  DE  NOVO : 

when  awarded  in  prosecutions  for  libel,  538 

VENUE: 

in  action  of  libel,  may  be  laid  in  any  eoonty,  540 
may  be  changed,  ib. 
VERDICT: 

on  criminal  trial  for  Ubel,  may  be  general  or  special,  529,  530 

proceedings  after,  in  action  for  libel,  598,  et  seg, 

VOLUME: 

is  a  book  within  5  6  6  Vict.  c.  45 ;  76 
and  so  is  part  or  division  of,  ib, 

WARRANTY: 

on  sale  of  copyright,  280 

WESTMINSTER: 

copyright  of  college  of,  47 


Digitized  by  LjOOQ IC 


780  INDEX. 

WIFE : 

who  most  ane  in  cam  of  libel  on,  538 

hoBbftnd  mutt  be  joined  as  defendant  in  action  for  libel  by,  541 

WINCHESTER: 

copyright  of  college  of,  47 

WRAPPERS: 

of  magasinee  or  reyiews,  payment  of  compoBitors  for  adrertisementa  on, 
291,  292. 


Printed  by  HoaAca  Cox,  1<\  WelUiigton-4treet»  Strand,  London. 


.„c^.      i 


Digitized  by  LjOOQ IC 


Digitized  byLnOOQlC 


Digitized  byLnOOQlC 


Digitized  by  VjOOQ IC 


